

/ 


Date LAEEi. 



Call No. 


Date 


Acc. No. _ 

UNIVERSITY OF KASHMIR 

LIBR ARY 



Thii book ihould be returned on or before the last date 
stamped above. An over-due charge of 10/20 Paiie will be 
levied for each day. if the book is kept beyond that date. 







































































































f 




BORROWER'S 

NO. 


ISSUE 

DATE 


BORROWER'S 

NO. 


ISSUE 

DATE 


PRINCIPLES OF HINDU LAW 


AUSTRALIA 

The Law Book Company Ltd. 

Sydney 


CA N A DA 

The Carswell Company Lid. 
Agincourt, Ontario 


MALAYSIA: SINGAPORE 
BRUNEI: INIX^NESIA 


Malayan 


Law Journal (Pte.) Ltd 
Singapore 


new ZEALAND 
Sweet & Maxwell (N.Z.) Ltd 

Wellington 


PAKISTAN 

Pakistan Law House 
Karachi 


UK. 

Sweet & Maxwell, Ltd. 
London 


U.S.A. 

Fred B. Rothman Sc Co 
S. Hackensack. N.J. 



MULLA 

PRINCIPLES OF 

HINDU LAW 


WITH A GENERAL INTRODUCTION TO HINDU LAW 

AND WITH COMMENTARIES ON 

THE HINDU MARRIAGE ACT. 1955 
THE HINDU SUCCESSION ACT. 1956 
THE HINDU MINORITY & GUARDIANSHIP ACT. 1956 
THE HINDU ADOPTIONS & MAINTENANCE ACT. 1956 


FOURTEENTH EDITION 


By 

SUINDERLAL T. DESAI, b.a., LL.B., Barrister-at-Law 

Senior Advocate, Supreme Court of India 
Formerly Chief Justice of the High Court of Gujarat 



BOMBAY 

N. M. TRIPATHI PRIVATE LIMITED 


PIONEER PUBLICATIONS 

L AW BOOKSElLERSa DISTRIBUTORS 
12 U.8.BUNGALOW ROAD 
OElRI'ltOOO? PH.229525 



© 1974, 1978, N. M. Tripathi Private Ltd. 


In General Inlroduclion and Commentaries 
on the four Acts—S. T. DtSAi 




f 





First edition 

1912 


Second edition 

1915 


Third edition 

1919 


Fourth edition 

1924 


Fifth edition 

1926 


Sixth edition 

1929 


Seventh edition 

1932 

Y 

Eighth edition 

Ninth edition 

Tenth edition 

1936 

1940 

1946 


Eleventh edition 

1952 


Twelfth edition 

1959 


Reprinted 

1960 


Thirteenth edition 

1966 


Reprinted 

1970 


Fourteenth edition 

1974 


Reprinted 

1978 


Acc. r 
Dated 


V ^ • 


/■i 8 7 7jr 
uS. •- 






Rs. 50.00 


Paper used for the printing of this book was made 
available by the Government of India at concessional rates 


Esml? Ltd. 70/71. Wor 

Tripathi Pvt. Ltd 1^^ S^^id'f N. W. 

, ^amaldas Gandhi Marg. Bombay-400 00^ 



PREFACE TO THE FOIIRTEENTH EDIIION 


A number of important decisions have been given by the Supreme 
Court and also by the various High Courts after the last edition came out. 
In revising the book for the present edition. I have taken care to incor¬ 
porate the same. 

I am thankful to iMr. A. K. Sarkar, M.A., LL.B., Advocate, for his 
assistance in the preparation of this edition. 

Supreme Court SUNDERLAL T. DESAI 

New Delhi 
March, 1974 
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PREFACE TO THE TWELFTH EDITION 


Since the publication of the last edition of this work fundamental 
changes and substantial modifications have been brought about in Hindu 
law by a series of enactments, intended to ensure a uniform civil code of 
personal law for Hindus in the whole country. History of legislation by 
democratic processes presents no parallel to basic changes in any system of 
personal law of the nature of the extensive alterations made by the recent 
legislation embodied in the Hindu Marriage Act, 1955, the Hindu Succession 
Act, 1956, the Hindu Minority and Guardianship Act, 1956, and the Hindu 
Adoptions and Maintenance Act. 1956. These Acts abrogate and over-ride 
all the rules of Hindu law previously applicable to Hindus, whether by 
virtue of any text or rule of Hindu law or any custom or usage having the 
force of law in respect of matters dealt with in them. These Acts also 
supersede any other law contained in any Central or State legislation in 
force immediately before they came into operation, in so far as such legisla¬ 
tion was inconsistent with the provisions contained in them. Bentham 
wrote of ‘law reform’ by codification and its stimulating and humanising 
effect. Bentham’s conception of codification was that it should be a com¬ 
plete digest of the law on the subject dealt with and its style should be 
characterised by force and harmony. It should cause the debates of 
lawyers and the bad laws of former times to be forgotten and commen¬ 
taries, if written, should not be read. This is indubitably an ideal to be 
pursued by any law-maker. It will be for the reader to judge how far 
Parliament has succeeded in giving complete self-sufficing enactments 
which, as Bentham phrased it, “should not require schools for their 
explanation or casuists to unravel subtleties”. Bentham probably under¬ 
rated the difficulties of carrying codification into execution. 

The editing of another author’s work is always a delicate task and 
more so when it has long been recognised as a standard work on its subject. 
This is especially true of a work when good deal of the law on the subject 
has undergone unmatched transformation and radical changes and the 
editor hopes to serve the need of the reader, who turns to it for the new 
law, and of the reader who only wants the old law with notes and citations 
to date, as well as of one whose requirement touches both the new and the 
old law. I hope that in my efforts to meet these requirements I have not 
in any manner impaired the high authority of this work. 

The outstanding feature of the changes made in the law is that all 
disparity in the rights of men and women and disabilities based on caste 
or sex are eliminated in matters of marriage, succession and adoption. Even 
though some of the changes may seem to break violently with the past it 
cannot be denied that the fast moving conditions and the social, economic 
and political upheaval in the countiy had rendered imperative substantial 
and radical alterations in Hindu law. Far-reaching and fundamental 
changes had become inevitable, for they alone could furnish fair and 
equable solutions to some of the most controversial questions relating to 
the law of marriage and succession. 
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IX 


repealed by the Hindu Succession Act of 1956. a number of questions affect¬ 
ing succession and titles to property governed by that enactment, some of 
them hard to deal with, have arisen since the last edition and there is a 
mass of case-law on the subject. These questions even now' continue to 
crop up. This has required a new' arrangement and § 35 has been rewritten 
so as to analyse and interpret the sections of that Act in the light of a 
number of recenj. decisions on the subject. 

A number of important decisions of the Supreme Court and some Full 
Bench decisions of High Courts w^ere given after the last edition came out. 
Although they do not come strictly within the category of judicial pro¬ 
nouncements which have totally altered the law' on the topics dealt with 
in them they did require remodelling and recasting of a number of para¬ 
graphs in the text of the work. 

It is difficult for me to say anything about the contents of the General 
Introduction to Hindu law and the Commentaries I have w-ritten on the 
new enactments or to draw attention to any features of the same, though 
tradition permits it and perhaps requires it to be done in a preface. But 
1 may say that I have striven hard and long to write what I hope may be 
found dependable. 

I am thankful to Mahamahopadhyaya Dr. Kane for reading and discus¬ 
sing with me the Introduction and making valuable suggestions. I am 
also thankful to Mr. Hemendra K. Shah. M.A., LL.B.. Advocate (O S.) and 
Mr. K. S. Shavaksha, Barrister-at-Law, for their assistance in the prepara¬ 
tion of this edition. 


High Court 
BOMBAY 
November 1958 


SUNDERLAL T. DESAI 
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ADDENDA 


Cases reported upto November 1972 have been incorporated 

tL reported after the manuscript of 

Ari^ ^ text-book went to the press have been noted in this 

f 972 T n r Addenda are from December 

1972 to December 1973. 

Reference to Pages and Articles is to the x 

of this Edition. Reference to Section is to the 
respective Act. 



and Articles 
Section of the 


CHAPTER I 

(1) Page 81, Art. 14: In foot-note (d) add: 

Madhai Kumhar v. Sabi Bewa, (1973) A. Pat. 160; 

B. C. Gope V. Manjura, (1973) A. Pat. 208. 

(2) Page 83, Art. 17(3): 

Even m the case of a very small community found in a small local area, where 

^e helH?h"®-" t.' principle that before a custom can 

1, I K ® proved merely on the basis of earlier decisions, those deci- 

^ Teno^red Tu adduced in respect of the cases cannot 

be Ignored. Kaliamma v. Janardhanam, (1973) A. S.C. 1134 

CHAPTER IV 

(3) Page 93, Art. 35: Add after (h): 

As Coorg was not a Governor’s province but a Commissioner’s province at the 
relevant time, a Centrally Administered Area, the Act would apply to and regulate 
e succession to agricultural lands in the territory of Coorg. P. A. Machiah v 
Al. B. Ponnaua, (1973) A. Mys. 1. 

(4) Page 96, Art. 35: In foot-note (x) add: 

Also see Tukaram v. Matburabai, (1973) A. Bom. 37. 

CHAPTER IX 

(5) Page 166, Art. 107(2): In foot-note (ol) add: 

Pakkiriswamy v. Krishnaswamy, (1973) A. Mad. 36. 

CHAPTER XI 

(6) Page 255, Art. 205: In foot-note (rl) add: 

Also see Radhey Krishna v. 5hiv Shankar, (1973) A 


S.C. 2405 


CHAPTER XII 


(7) Page 270, Art. 223: 

ther^f property” under the Punjab eustom and proof 

thereof, see the undermentioned case. Shorn Kour v. Hart Singh, (1973) A. Punj. 71. 

(8) Page 276, Art. 226: In foot-note (si) add: 

T-irupurosundari V. Kalyanaraman, (1973) A. Mad. 99 fease of a son executine a 
settlement deed in favour of his mother, held invalid). ^ 

Ixbc 



Ixx 


ADDENDA 


(9) Page 276, Art. 227: In foot-note (y) add: 

B. Subba Reddy v. B. Nagireddy, (1973) A.A.P. 184. 

(10) Page 278, Art. 227: In foot-note (g) add: 

Gyarsibai v. J. Moolchand, (1973) A.M.P. 75. 


(11) Page 285, Art. 233(2): 

the ^ possession of nucleus sufficient to make 

in th ^ acquisnions, then a presumption arises that the acouisitions standing 

are ^nn!nmanagement of the family property 
e family ocquisitions. Baikuntha Nath v. Sashi Bhusan, (1972) A.S.C. 2531. 

(12) Page 285. Art. 233(2): 

reosonahle portion of the amount has been found to come out of the 

two Darts in ‘‘ "ot be open to split up the property purchased into 

° m pioportion to the amounts representing the two funds and holding that 

B. A'«.hcdd?r'as"3T‘A.X.p;""8l^ B. Subba Red.h> v. 


(13) Page 286, Art. 23"(2): In foot-note (hi) add: 

Uud/lia V. Raghu, (1973) A. Or. 85. 

(!■•) 29G, Art. 236: In foot-note (r) add: 

A. Kunjipokkarukutty v. A. Revunny, (1973) A. Ker. 192. 

(15) Page 298, Art. 239: 

Even in case of a Mitakshara family once division in status has taken place, ihe 
erstwhile coparceners are in the position of joint owners of property or are tenants- 
m-common and a person entitled to a share can file suit (or rendition of account 
only. Meyappa Chettiar v. Shanmugham Chettiar, (1973) A. Mad. 260. 

(1C) Page 300, Art, 242(2): In foot-note (h) add; 

Ramdayal v. Bhanwarlal, (1973) A. Raj. 173. 

(17) Page 305, Art. 243A: 

Where sale is e.^Tected for the purpose of migrating to another village and pur- 
cnasing lands there which are more productive, it is not enoueh for the nurchr.cer 
to make bona fide enquiries about the sale of the property for migration and‘purchase 
lands which are more productive, but he should further be satisfied that ihe oroo-ds 

have been applied for purchasing properties in the other village. D J Prasad v 
D. V. Svbbaiah, (1973) AA.P. 214. * 


(18) Page 306, Art. 244: In foot-note (k) add: 

Raindayal v. Bhanwarlal, (1973) A. Raj. 173. 

(19) Page 306, Art. 244: In foot-note (o) add: 

Rulia v. Jagdish, (1973) A. Punj. 335. 


(20) Page 308, Art. 245: In foot-note (b) add; 

Rulia V, Jagdish, (1973) A. Punj. 335. 

(21) Page 311, Art 248: After (b) add: 

r managing member must act with 

H V™®’, compromise must secure some demonstrable 

Mad L to the famJy. P. R. NMathambi v. V. Raghavan, (1973) A. 
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(22) Page 312, Art. 248B: In foot-note (fl) add: 

Also see S. Narayatiamma v. K. Venkatasxihbaiah , (1973) A.S.C. 2114 (case of 
construction of document relating to family arrangement). 

(23) Page 316, Art. 252(9): 

When a promissory note is executed in favour of Karta and his two minor sons, 
Karta can sue for the recovery of the debt alone. Bijoy Kuviar v. Lahori Ram, 
(1973) A. Cal. 465. 

(24) Page 321, Art. 258: Add after (t); 

The consent may be express or implied. T. Rattamvxa v. T. V^. St(bbam7na, (1973) 

A.A.P. 226. 

% 

(25) Page 323, Art. 261: In foot-note (h) add: 

Sundaramurthi v. Kesava, (1973) A. Mad. 96. 

(26) Page 323, Art. 261: 

A direction of staying the execution proceedings for a certain period, in respect 
of a decree of possession obtained by another coparcener, to enable the purchaser 
from a coparcener to file a partition suit and if such a suit is filed within that period, 
to stay the execution till tlie decree in the partition suit, can be legally given where 
the property in possession of the purchaser from a coparcener is not in exces.s of 
the share of the coparcener. Ramdayal v. Manaklal, (1973) A. M.P. 222, F.B. 

(27) Page 328, Art. 261(8): In foot-note (c) add: 

See also Ramlal v. Kanhaiyalal, (1973) A. M.P. 97. 

(28) Page 333, Art. 265 (2)(c); 

The father’s power to sell the son’s share for his personal debts ceases when 
his son’s share is attached by the creditor either for antecedent debts not tainted by 
illegality or immorality or the son’s debts or both and that being the case, the Official 
Receiver, whose powers are only co-extensive with that of the father under sec. 28-A 
of the Provincial Insolvency Act, will have no more powers than the father to deal 
with the son’s share for distributing it among the creditors. M. V. Narayudu v. T. 
Subba Rao, (1973) AA.P. 113 


CHAPTER XIII 


(29) Page 348, Art. 279: 

The fact that two of the brothers of the deceased are living separately and a 
third brother is living jointly with him is immaterial for the purpose of succession 
to him under the Dayabhaga law; all the three brothers will succeed equally, the 
one living jointly with the deceased cannot claim to be the sole heir by survivorship. 
Mool Chand v. Renuka Devi, (1973) A. Raj. 63. 

CHAPTER XVI 

(30) Page 394, Art. 303: In foot-note (a) add: 

See also Dina Nath v. Mansa Ram, (1973) A. Punj. 253 (a case of common court¬ 
yard and staircase). 

(31) Page 395, Art. 304: 

If a member of a joint Hindu family has volunteered to pay funeral expenses 
for the performance of obsequial ceremonies of his deceased father or mother, he 
cannot claim any contribution from the other members of the jomt family.’ To 
saddle the joint family estate or other members with liabiUty it must be proved that 
there was an agreement amongst the members to share such expenses or the member 
who made such expenses did so under circumstances which could bind the joint 
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estate or the members of the joint famUy. Dhanuben v. Zaverbhai, (1973) 

(32) Page 396, Art. 305(3): In foot-note(z) add: 

Budhia v. Raghu, (1973) A. Or. 85. 

(33) Page 397, Art. 307: In foot-note (j) add: 

Tuklya v. Tgya, (1973) A. Mys. 4. 

(34) Page 423, Art. 328(6): In foot-note (n) add: 

See also, Kishan Chandar v. Board of Revenue, (1973) A. Raj. 171. 


CHAPTER XXI 

(35) Page 482, Art. 408: 

of tae^ tempi? Tult to a??''existence of the idol, architecture and situation 
or me temple visit to and offer of worship by the members of the public where the 

by torpa'^?re“t P“j«- stetementa and admissions 

(1973) A. Mys 280 relevant. Veerbasavaradhya v. Devotees of Lingadagudi Mutt, 

(36) Page 484, Art. 410: 

new tPmnlp if ^ comes out) was available and was installed in a 

was aoDarentl the old temple could be renovated because the Moolavar 

hTtift embedded in Ae site of the old temple and that was enough to 

A. l^d 323 ° temple. Raghavachari v. Narayana Iyengar, (1973) 

(37) Page 486, Art. 413: 

Gurdwara is a juristic person which can own property and can 
name to protect the property owned by it through its manager 
ri Guru Grant/i Sahib Khojc Majra v. Nagar Panchayat, 71 Punj LR 844* Piara 
Singh V. Shn Guru Granth Sahib Madnijmr, (1973) A. Punj. 470. 

(38) Page 487, Art. 414: 

ston?^ ^ ® ® shebait as the said expression is under¬ 

stood m Northern India or a dharmadarshi as it is understood in Southern India 

toe?,o^ “ always appomted by the shebait or dharmadarshi or dharmadhikari for 
^udi'’Mrr(r9737 - Devotees o/ the LingJZ 

(39) Page 489, Arl 415: In foot-note (a) add: 

Kalmath v. Vishnu Deo, (1973) A. Mys. 207. 

(40) Page 490, Art. 415(2): 

for ->^«ves of the mohunt 

when the lease is for sufficient consideraUon and the mohun't ?*n“ T 

?ut®4‘l4. Committee. Amntsar v. Sewa Staph." a! 

% 

(41) Page 498, Art 421: 

To a family arrangement entered into betw#>#»n a _u* • i ^ . 

founder of a trust for charities after tKe tu ex. l of the 

lineal descendants of th7 folder^ brotaer wffich " i“aele^. with the , 

the chariUes and preserved the charitv oronert^^ secured the due performance of 

general would equally apply If surh \ °Pf prmciples of family settlement in 

equauy apply. If such a faimly arrangement embodied in a compro- 
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on upon by the parties for a long time, it would become 

to „ ^ representatives of the various branches and they should not be allowed 

a973) vaUdity. Thiagarajan v. Ganesan, 


(42) Page 499, Art. 422: In foot-note (d) add: 

Badn Nath v. Punam, (1973) A. J. & K. 7 (F.B.). 

(43) Page 503, Art. 425: 

G^eraUy suite by the worshippers of an idol, not based on any right to the 
property in the idol or to an office, against its custodian to locate it in a particular 
temple instead of another or to adorn it at certain seasons or a suit to establish a 
right to recite sacred texts in a temple without a claim to any office or emoluments 
are aU smte relatmg merely to religious rights and ceremonies and are not cogniza¬ 
ble by civil Courts. Article 25(1) of the Constitution of India guarantees only right 
to freedorn of conscience and the right freely to profess, practise and propagate 
religion which, as interpreted by the Supreme Court, includes not merely religious 
beliefs but also religious ceremonies. This, however, does not mean that a person 
who wants to practise his religion according to his ideas can prevent other people 
fiom practising that very religion according to their ritual in that religion. Ram- 
Chandra Keshav v. Gavalaksha Gangadhar Swami, 75 Bom. L.R. 668. 

(44) Page 505, Art. 426: 

mere the manapr transfers a part of the property belonging to an endowment 
on the basis ^at it belongs to him, it is not void ab initio and a suit for possession 
will come under art. 134-A and not under art. 144 of the Limitation Act, 1908. Veer- 
basavaradhya v. Devotees of Lingodagttdi Mutt, (1963) A. Mys. 280. 


CHAPTER XXra 

(45) Page 540, Art. 471(2)(a): 

O leaving a son T and his widow G. T had two sons, B and 

K. T, B and R died leaving M, the widow of R. M re-married and thereafter G adopted 
the plaimiff to her deceased husband. On the question, whether in such circum¬ 
stances G s power to adopt has been extinguished, the Bombay High Court held that 
^ when G adopted the plaintiff, there was no one to continue the line of A her 

husband, the adoption of the plaintiff was valid. Vaijoba Shamrao v. Vasant Abaji 
75 Bom. L.R. 633. ^ * 


(46) Page 551, Art. 480, Custom: 

According to the tribal custom amongst Santhals of Santhal Paraganas it is 
permissible for a man with daughters and no son to take a son-in-law into his house 
^ a gharyamat to give him thereby aU the rights of a son. The adoption of 
the ghar-jamai should leave no room for doubt as to the father-in-law’s intention 
^d resulting m ghar-jamais cutting off all connection with his family so far as 

^ concerned and becoming to all intents and purposes the 
^n of ^e father-m-law. Such ghar-jamai inherits the property of his father-in-law 

^ div H k" Z ® life-time of his father-in-law and he will not 

^ his subsequent remarriage during the life-time of his father-in-law 
Kandan Soren v. Jifan, (1973) A. Pat. 206. 

(47) Page 562, Art. 500: In foot-note (o) add: 

Dugginallakshmana v. D. Lakshmi Katamma, (1973) A. AP. 302 


CHAPTER XXV 

(48) Page 593, Art. 546: In foot-note (e) add: 

KHanta Afont v. Shyam Chand, (1973) A. Cal. 112. 
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(49) Page 602» Art 559: In foot-note (bl) add: 

Dugginallakshmana v. D. Lakshmi Katamma, (1973) A.A.P. 302. 

HINDU MARRIAGE ACTT 

(50) Page 672, Sec. 2: 

Section 1 read with sec. 2(1) (a) and 2(1) (b) makes it clear that as regards the 
mtra-terntorial operation of the Act it applies to all Hindus, Buddhists, Jains or 
Sik^ urespective of the question whether they are domiciled in India or not. Section 
2(c) contemplates extra territorial operation in this sense that persons domiciled in 
other territory to which the Act may extend if governed by Hindu law even though 
lesiding outside the territory would come under the purview of the Act. Gorkhas 
r'^ 1 normally regarded as Hindus. Prem Singh v. Dulari Bai, (1973) A. 

(51) Page 698, See. 9: 

Cruelty which preceded the withdrawal of one spouse from the society of the 
other is of importance; cruelty subsequent to such withdrawal may at the most be 
iclevant evidence to indicate intention or may be taken into consideration for appre¬ 
ciation of the evidence. Surrinder Kaur v. Gurdeep Singh, 75 Punj. L.R. 63, (1973) 
A. Punj. 134. 

(52) Page 698, Sec. 9: In foot-note (ee) add: 

Surrinder Kaur v. Gurdeep Singh, 75 Punj. L.R. 63, (1973) A. Punj. 134. 

(53) Page 698, Sec. 9: In foot-note (e4) add: 

P. S. Ramarao v. P. R. Krishnamani, (1973) A. Mad. 279. 

(54) Page 698, Sec. 9: In foot-note (e6) add: 

Kanchangauri v. Chandulal, (1973) A. Guj. 275. 

(55) Page 699, Sec. 9: In foot-note (g3) add: 

See, however, Strrrinder Kaur v. Gurdeep Singh, 75 Punj. L.R. 63, (1973) A. Pimj. 
134 (delay occasioned in endeavour to secure society of the wife). 

(56) Page 710, Sec. 10(a): 

Where the appellant was pleading to the respondent to have her back on any 
terms and at any cost and the respondent completely neglected her, it was held that 
he was guilty of constructive desertion. Ambujam v. T. 5. Rnmosioamy, (1973) A. 
Del. 46. 

(57) Page 722, Sec. 10(b): 

A wife may even put up with beating but after a long course of ill-treatment 
if the wife is beaten then that may create a reasonable apprehension that it would 
be injurious or harmful for her to live with her husband. Jagannadham v Savith- 
ramma, (1972) AA.P. 377. 

(58) Page 723, Sec. 10(b): 

If interruptujf coitus can be cruelty then complete denial will be more so Ambu¬ 
jam V. T. S. Ramaswamy, (1973) A. Del. 46. 

(59) Page 723, Sec. 10(b): 

Marriage without sex is an anathema. If either party to a marriage refuses to 
have sexual intercourse it would amount to cruelty entitling the other party to a 
decree. It woidd not make any difference in law whether the denial of sexual 
intercour^ is ^e result of sexual weakness or wilful refusal, because in either case 

frustration and misery of the other party. Nijhawan 
V. Nijhawan, (1973) A. Del. 200. 
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(60) Page 732, Sec. 11: 

A petition under sec. 11 can be filed by one spouse after the death of the other. 
Tulsan Deui v. Krishrwi Deri, 75 Punj. L.R. 346, (1973) A. Punj. 442. 

(61) Page 735, Sec. 12(l)(a): 

Having regard to the meaning of the expression “consummation” it is proper to 
conclude that potency in the case of males would mean the power of erection of the 
male organ and its full penetration: the discharge of the semen in the wife's body 
is not necessary for a complete coitus. Chanchal Kumari v. Kewal Krishan, (1972) 
A. Punj. 474. 

(62) Page 735, Sec. 12(l)(a): 

It has to be positively proved that the husband-respondent was impotent at all 
material times, i.e. right from the time of marriage and it continued to be so until 
the institution of the proceedings. Even if it could be shov.m that the marriage was 
consununated just once during this period a decree of nullity cannot be granted. 
The burcrn of proving that the respondent was impotent at all material times is on 
the appellant. Nijhawan v. Nijhau'cn, (1973) A. Del. 200. 

(63) Page 738, See. 12(b): 

Burden to prove the lunacy lies on the i>etitioner. Medical evidence mav not 
always be given in all cases or may not be in all circumstances a determining factor 
but nonetheless it is one of the most Important elements of evidence. Kartik Chandra 
V. Manjurani, (1973) A. Cal. 545. 

(64) Page 741, Sec. 12(2)(b)(ii): In foot-note (g) add: 

Rangaswaviy v. Nagamina, (1973) A. Mys. 179. 

(65) Page 744, Sec. 13(i); In foot-note (jl) add: 

See also Narayanan v. M. Parakutty, (1973) A. Ker. 171. 

(66) Page 749, See. 13(1A): 

In the absence of any indication in the provision of the section to the effect that 
it shall apply whether decrees for judicial separation have been passed before oi 
after the emendment, it cannot be held that it applies to decrees obtained prioi' to 
its amendment. In such cases the prior law should apply, that is to say, only the 
decree-holder can maintain a petition under the section. Raghbir Singh v. Snfpal 
Singh, 75 Punj. L.R. 70, (1973) A. Punj. 117. 

(67) Page 750, Sec. 13(1A): 

Section 13 (lA) refers to an existing state of affairs, that is to say, in a case for 
judicial separation there has been no resumption of cohabitation for a period of two 
years or upwards and in case of a decree for restitution of conjugal rights, there 
has not been restitution for a similar period. The provision does not refer to a 
matrimonial offence or wrong. Though in granting relief under this sub-section the 
Court must take into consideration sec. 23(1) and consider the conduct of the peti¬ 
tioner subsequent to the passing of the decree for judicial separation or restitution 
of conjugal rights and deny relief to a party who is taking advantage of his own 
wrong, it has got no reference to the wrong which led to the decree for judicial 
sepyaration or restitution of conjugal rights. Madhukar v. Saral, (1973) A. Bom. 55, 
74 Bom. L.R. 496. 

(68) Page 768, Sec. 19: 

Sections 19 and 21 of the Hindu Marriage Act, 1955, do not bar conferment of 
an extended jurisdiction by the application of the Civil Procedure Code, 1908. 
M. Gomathi v. S. Natarajan, (1973) A. Mad. 247. 
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(69) Page 769, Sec. 19: 

nnt ® visit with an intenUon other than to reside does 

A. All. 94. Court under this section. Supriya v. Vasudeo, (1973) 

(70) Page 795, Sec. 23(d): In foot-note (bl) add: 

Nijhaujan v. Niihawan, (1973) A. Del. 200* 

(71) Page 797, Sec. 23(2): In foot-note (el) add: 

Raghunath v. Urmila Devi, (1973) A. All. 203. 

(72) Page 807, Sec. 25; 

Rajamma'^ase?) Gopalan v. 

maintelAce in ■ a '- jurisdiction to grant 

dirrt nf th of judicial separation because of an act of adultery The con- 

tenance K '^KunZlT'^ “"^^deration in fixing the uuantum of main- 

lenance. K. Kunhtkannan v. Main, (1973) A. Ker. 273. 

(73) Page 807, Sec. 25; 

conti^lled^b^v^tl?r ® Court under this section is very wide and is not 

though in dLling with^a^^ °r Adoptions and Maintenance Act, 19.56, 

mind^ the orinrint* ^ application under this section the Court should bear in 

(74) Page 812, Sec. 25; 

of ^itten statement and in the reply notice, unfounded allegation 

conTrl ^ r ^ husband against the wife, the Court can take that into 

coi^ideration even though the wife herself did not base her claim on that groUnd 

the reher 7 ‘^ke into consideraUon the subsequent events in moulding 

the relief. Jagannadham v. Savithramma, (1972) A.AJ*. 377. ^ 

(75) Page 817, Sec. 28; In foot-note (r6) add: 

Nirmala Devi v. Ram Dass, (1973) A. Punj. 48. 

(76) Page 818, Sec. 28: 

,, High Court of Bombay, disapproving of its prior decision in PritkvirajsinH 

helf‘thran“ord'”“"' A. Bom. 315, (1960) Bom. 164, has now 

Held that an order passed under sec. 24 grantmg maintenance and expenses of nro- 

ceedings is appealable. It has held that the words “under any law for thp time K * 
m force” only regulate the forum as to where an appeal hL^ to be mid a^T do To! 

a“ Bom.° 74 Bom. L.R. 311, (1973) 

(77) Page 818, Sec. 28: In foot-note (rl3) add: 

Mira Bose v. Santosh Kumar, (1973) A. Cal, 483 

(78) Page 818, Sec. 28: 

The Act is a self-contained enactment Section *u 

ability of aU decrees and orders made under the Act^^ Thf for appeal- 

for the time being in force” refer onJv to nro«rt ’ ^ny other law 

Prasad v. Manorama, (1973) A. Pat 321^ ^ cedure relating to appeal. Suresh 
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(79) Page 837, Sec. 2(2); 
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(80) Page 845, Sec. 5: Add after (kl): 

The section does not expressly exclude from the operation of the Act the right 
oi a Hindu to share in the offerings made at a religious place. Badri Nath v. Punam 
(1973) A. J. & K. 7 (F.B.). 


(81) Page 851, Sec. 6, Expln. I: 

The legal fiction which brings about such notional partition does not lead to the 
disruption of the coparcenary. It is only the interest of the deceased coparcener 
which is separated. The coparcenary minus the interest of the deceased continues 
with its own incidents. Chandradatta v. Sanatkumar, (1973) A. M.P. 169. 

(82) Page 855, Sec. 6: In foot-note (n2) add: 

See also Chandradatta v. Sanatkumar, (1973) A. M.P. 169. 


(83) Page 855, Sec. 6, Expln. II: 

This Explanation should be confined only to those cases where a coparcener has 
gone out of the family on account of his voluntary act. It should not be extended 
to a case where by operation of law certain persons (such as, for example, the 
widowed daughter-in-law) become entitled to a share of the joint family property 
of a deceased person. Thus the claim of a widowed daughter-in-law who has filed 
a suit for partition against her father-in-law before his death cannot be defeated; 
her claim arises by operation of law. M. V. Shivaii Rao v. Rukhminivamma (1972) 
A. Mys. 113. 


(84) Page 860, Sec. 7(3): 

The sub-section applies to cases where among the members of a family either 
the male or female member has got exclusive right to become sthanees. 

The words “held by him” do not indicate that the sthanee should have actual 
control over the sthanam properties at the time when devolution opens. The sub¬ 
section does not validate unauthorised alienations and imprudent transactions in rela¬ 
tion to sthanam properties by a sthanee. Therefore, it cannot be said that if pro¬ 
perty is cilienated or leased by a sthanee in excess of his powers, such property is 
not sthanam property “held" by the sthanamdar and that property falls outside the 
scope and ambit of the sub-section. 

Normally, a lease executed by a sthanee in office should terminate with his life; it 
cannot be binding on a successor sthanee. Sankarappa Counder v Copalan (1973) 
A. Ker. 149 (F.B.). 

(85) Page 869, Sec. 8: In foot-note (lol) add: 

Annapurna v. Kalpana Debi, (1972) A. Gau. 107. 

(86) Page 871, Sec. 8, Mother: 

The fact that the mother has married many years before the death of her son 
does not make her lose the right to succeed to her son and what she gets is an 
absolute estate. Gurdit 5ingh v. Darshan Singh, (1973) A. P^Jnj. 362. 

(87) Page 887, Sec. 13; In foot-note (t5) add: 

T. Naicker v. Kuppamal, (1973) A. Mad. 274. 

(88) Page 897, Sec. 14: 

Once a widow succeeds to the property of her husband and acquires absolute 
right over the same under this section, she would not be divested of that absolute 
right on her re-marriage and sec. 2 of the Hindu Widows’ Remarriage Act 1856 
will not be attracted on account of the overriding effect given to the provisions of 
iftis Act under sec. 4. Jagdish Mahton v. Mohammad Elahi, (1973) A Pat 170 
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(89) Page 901, Sec. 14(1): 

Even y a vndow inheriU property prior to the coming into effect of the Hiidu 
Women s Ri^t to Properly Act, 1937, from her husband, she wiU stiff become abso- 

" TGT2i7"'° 


(90) Page 902, Sec. 14: In foot-note (k4) add; 

P. A. Machiah v. M. B. Ponnava, (1973) A. Mys. 1. 

(91) Page 902, Sec, 14; In foot-note (fc7) add: 

Sonekali v. Bahuria Akashi, (1973) A. Pat. 477. 

(92) Page 904, Sec. 14: 


T<frc intestate prior to the coming into operation of the Hindu 

Succession Act, 19o6, and is succeeded by a female heir who dies after its coming 

reirtid*^to the governed by the Act. The reversioner most nearly 

Wo^e 1 *■ holder will 

A Mad MS* ^ **** property. Shanmugtiasundarathammal v. N. Konar, (1973) 


(93) Page 907, Sec. 14(2): 

^ ^ testator bequeathed all the property to his son with a direc- 

ta.Lw! Tif provide residential accommodation to . . . (her mother, that is, 

wac h M at Ludhiana, or Narangwal or wherever he might like’' it 

^ kT “ the son could make the mother reside anywhere he liked, the right 

^to force and after the coming 

i^ta an Ihsltaf Succession Act, 1956. that estate of the mother did not enlarge 

V. Prcm"p™lt\: <2) the section. Ra) Kumar 


(94) Page 908, Sec. 14; In foot-note (n) add; 

Pam Sarup v. Toti, fl973) A. Punj. 329; 

Kempanna v. Shantarajiah, (1973) A. Mys. 66. 

(95) Page 908, Sec. 14(2): 

An estate allotted to a Hindu female in recognition of her earlier right to main- 
tenance does not fall under this sub-section. Chanamma v. Lingamma, (1972) A. 

IVX^S* OOv* 


(96) Page 946, Sec. 24: 

The provisions of secs 25 and 27 of the Act apply only to succession under the 
Hindu Succession Act and not to succession under other enactments, such as the 
U.P. Zamindari Abohtion and ^nd Reforms Act, I of 1951. Law of succession laid 
doiTO therein cannot be altered or changed by any rule of principle not conUined 
m the statute itself. Jamuna Das v. Board of Reuenuc, (1973) A. All. 397 

(97) Page 950, Sec. 30: 

The power conferred by this section upon a member of a joint family to make 

a ^as^ 'ot eUr ALS BY “bo property cannot be extended to 

a case ot gilt. iVl.,5>.o.Y. Board v. Subramania, (1973) A. Mad 277 


maintenance 


(98) Page 1016, Sec. 16: 


A presumption under this section can be raio*^ if • v , 

the Act. SkaTnsher Singh v. Dy. Custodian General, (1973) A. / 
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(99. Page 1016» Sec. 16: 

The words “unless and until it is disproved” appearing at the end of the section 
cearly make out that the presumption which may be made under this se6tion is a 
rdjuttable presumption. Modan Singh v. Sham Kaur, (1973) A. Punj. 122. 

(100) »age 1018, Sec. 18: 

The power to make an interim order is implicit, ancillary and a necessary 
cordlary of the power to entertain a suit and pass final orders therein. The mere 
fact that sec. 18 does not make a provision for granting interim maintenance cannot 
negaive the claim for interim maintenance. D. Udayai- v. Rajarani, (1973) A. Mad. 
369. 

(101) Pag* 1033, Sec. 25; 

Wlere the right to maintenance itself is relinquished by the maintenance holder 
before the coming into force of the Act, an enhanced amount on the ground that 
the income from the family properties has increased cannot be entertained imdrr 
sec. 25. There is a difference between an agreement fixing the right of maintenance 
and an agreement extinguishing such right; the section applies to cases where the 
right of maintenance is subsisting on the day of the Act. Kondamma v. Sethamma, 
(1973) AA.P. 319 (F.B.). 
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INTRODUCTION 


• Wherever the laws of India admit the operation of a personal 
law the rights and obligations of a Hindu are determined by Hindu 
Law that is his traditional law, sometimes caUed the law of his 
religion, subject to the exception that any part of that law may 
be modified or abrogated by statute. Hindu Law, it is now gene¬ 
rally agreed, has the most ancient pedigree of any known system 
of jurisprudence. The study of any developed legal system requires 
a critical and analytical examination of its fundamental elements 
and conceptions as also the practical and concrete details which 
go to make the contents or body of that lew. It also requires 
consideration of the line of development it has pursued. The 
abstraction and exposition of the principles or distinctions neces¬ 
sarily involved in Hindu Law and the consideration of the line of 
development which it has pursued are the appropriate matters of 
jurisprudence and legal history. The concrete legal system which 
deals with the contents or body of Hindu Law is a matter of posi¬ 
tive law and the questions that arise for consideration at the outset 
are: What is Hindu Law? What are the sources from which 
knowledge of that law must be derived? 

L»aw as understood by the Hindu is a branch of Dharma. Its 
ancient framework is the law of the Smritis. The Smritis are 
Institutes which enounce rules of Dharma and the traditional defi- 

I 

nition of Dharma is: “What is followed by those learned in the 
Vedas and what is approved by the conscience of the virtuous who 
are exempt from hatred and inordinate affection” (a). Dharma 
is an expression of wide import and means the aggregate of duties 
and obligations religious, moral, social and legal {h). In Sanskrit, 
there is no term stricti^mi juris for positive or municipal law 
dissociated from the ethical and religious sense. In a system of 
law necessarily influenced by the theological tenets of the Vedic 
Aryans and the philosophical theories which the genius of the race 
produced, and founded on the social and sociological concepts of 
a pastoral people, the admixture of religion and ethics with legal 
precepts was naturally congruent. It was not possible, indeed, 
always to draw any hard line of logical demarcation between 
matters secular and religious because certain questions such for 
instance as marriage and adoption had the aspects of both. Any 
attempt, therefore, to isolate completely any secular matter from 
its religious adjuncts would fail to give a comprehensive idea or 
proper perspective of the true juridical concepts of Hindu Law. 

(o) Monusmriti II. 1. Medhatithi one o^ summary of a lawful mao's duties, preserved 
w earliest commentators on Manusmriti ex- in the introductory chapter of Tustiidan's In- 
PU™ the term ‘Dharma’ as du^: tJtuurrui- stitutes: “Juris precepta sunt haec: Honestt 
shabdah hsrtavyata vachanah VIl. 1. vivere, alterum non laedere, suum cuiqup 

(o) Cf. Ulpi^'s statement of the Com- trihuer#." 
m a ndm en ts o>t the law, con tain tog a broad 

HL-1 


Dharma. 


Secular Law 
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Ordinances. 
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structure. 
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literature. 


Smritis in 
part based 
on immemorial 
customs. 


Era of 
Legislation. 


Where not modified or abrogated by legislation Hindu Law 
may be described to be the ancient law of the Hindu rooted in the 
Vedas and enounced in the Smritis as explained and enlarged in 
recognised Commentaries and Digests and as supplemented and 
varied by approved usage. Its basic structure was the law of the 
Smritis and it was from time to time supplemented and varied 
by usage. That was its early character. Then it made remark¬ 
able progress during the Post-Smriti period (commencing with 
about the seventh century after Christ) when a number of explana¬ 
tory and critical Connmentaries and Digests (nibandhas) were 
written on it and which had the effect of enlarging and consolidat¬ 
ing the law. A body of law so developed it bears upon it many 
marks of its origins. Unfortunately many ancient works on law 
are not available in their integrity and a number of them are 
probably irretrievably lost. But historical research by orientalists 
both European and Indian during last more than hundred years has 
brought to light a wealth of variegated material that had contri¬ 
buted to the growth of this ancient system of law. 

The ancient law promulgated in the Smritis was essentially 
traditional and the injunction was that time-honoured institutions 
and immemorial customs should be preserved intact. The law was 
not to be found merely in the texts of the Smritis but also in the 
practices and usages which had prevailed under it. The traditional 
law was itself grounded on immemorial custom (c) and provided 
for inclusion of approved custom that is practices and usages that 
from time to time might come to be followed and accepted by the 
people (d). The importance attached to the law-creating efficacy 
of custom in Hindu jurisprudence was so great that the exponents 
of law were unanimous in accepting custom as itself a constituent 
part of the law. 

It would be pertinent here to note one or two matters of more 
practical importance. The last century and a half of judicial deci¬ 
sions has, though not in theory but in effect, remodelled on many 
points both textual and customary law. Many of the important 
points of Hindu law are now to be found in the law reports. 

Moreover, material and substantial changes and modifications 
in the law have recently been brought about by a number of 
enactments, which aim to ensure a uniform civil code of personal 
law for Hindus in the whole country. The changes, no doubt 
radical, proceed on the principle of equality stressed in the Consti¬ 
tution for the purpose of evolving a just social order after taking 
due note of existing conditions and ideas. Of those enactments it 


fc) NfaoiisniriU states: 'Here the sacre 
law has been fully stated . . . and also th 
traditional practices and usages of the fou 

A_popular verse from th 
Mahabharata is: ‘'Dh.arma has its ori'^ L 
«ood nractic« and the Vedas are establishei 
in Uhanna : Achnrra tnmbhavo dharm. 

prajishthitah; Vana Parva 15( 
j I /iisishth.n observes: “Manu ha 

declared that the (peculiar) practices aD< 
lusages of countries, castes and famUie* ma; 


be followed in the absence of rules of re- 

fS.B.E. Vol. XVI). 

f«) Atnatah sanutyicharikan dharnuin cua- 
kfniavjamah: We shall now propound the 
•acts productive of merit (obligations) which 
are sanctioned bv tradition and current usage 
—Ap^thamba pbarmasutra. I. 1. 1. 1, 

Harnd.itta explains this bv stating. 
chartkah pau risheyi rrrarorfha—current prac¬ 
tices and conventions of the people. 
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will suffice here to draw attention to the Hindu Marriage Act, 1955, 
and the Hindu Succession Act, 1956. The outstanding feature of 
the changes effected in the law of marriage is that monogamy is 
now the rule and dissolution of marriage is permissible in certain 
cases. The outstanding feature of the alterations made in the law 
by the latter enactment is that in effect it eliminates all disparity 
in the rights of men and women in matters of succession and in¬ 
heritance. These most recent enactments from their very nature 
cannot be and are not (except on few matters expressly so stated) 
retroactive in their operation and even in matters where they 
apply retrospectively it will become necessary to know the law as 
it previously existed. Besides even now a part of Hindu law and 
usage, as has hitherto been applicable, remains unabrogated by 
statute and the importance and necessity of a study of the entire 
system cannot be minimised. Of this more hereafter (c). 

The sources from which knowledge of Hindu law is to be 
derived or the indices of DHarma have been stated by Hindu juris- 
prudentes. The Veda, the Smriti, the approved usage, and what is 
agreeable to good conscience are according to Manu (/), the highest 
authority on this law, the quadruple direct evidence (sources) of 
Dharma. Law did not derive its sanction from any temporal power; 
the sanction was contained in itself. The Smritikars and those who 
preceded them declared and emphasized the divine origin and sanc¬ 
tion of the rules of Dhamui, “Since law is the king of kings, far 
more powerful and rigid than they, nothing can be mightier than the 
law by whose aid, as by that of the highest monarch, even the weak 
may prevail over the strong . . .’* (9) • The minutest rules were laid 
down for the guidance of the king. It was his duty to uphold the 
law and he was as much subject to law as any other person. He 
did not claim to be the lawmaker; he only enforced law. One of 
hig chief duties was described to be the admimstration of justice 
according to the local usage and to written Codes (k). It was obli¬ 
gatory on him not only to enforce the sacred law of the texts but to 
make authoritative the customary laws of the subjects as they were 
stated to be. These included customs of countries, districts, castes 
and families: So also of traders, guUds, herdsmen, moneylenders and 
artisans, for their respective classes (i). 

It was an article of belief with the ancient Hindu that his law 
was Revelation, immutable and eternal. Shruti which strictly means 
the Vedas was in theory the root and original source of Dharma (j). 
It was the fountain-head of his law. Shruti means, literally, that 
which was heard. It was supreme to the early Hindu like the de- 


(e) See pp. 68-70 infra. Also sec Intro- 
ductoiy Notes to the two enactments post. 

(f) alanusmrili II, 12. TTie variant text of 
Yaioavalkya adds one more source des^e 
tpruDg from due deliberation/' See p. 23 
infra. 

(r) Sbatapalha Brahmana. XIV, 4.2.26-— 
Tadetai Kihatrasya Kshatram yaddharmah 


tasmat dharmatparonnasti athovalecyannava^ 
leeyan samashante dharmena. 

(h) Gautama 19, 20 (S.B.E. Vol, II); 
Manusmriti VUI, 4l, 46. 

(i) Brihaspati 11, 26-31 (S.B.E. Vol. 

XXXlu); ManusmriU VII, 203; VIII 41. 

(i) ShrutUtu cede vifneyo dJwrmasnastram 
tu cai imritih: Manusmriti II, 10. 


Sources of 
Hindu law. 


Shrua 
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calogue to the later Christian. The Vedas (k ), however, do not 
contain much that alludes to positive or municipal law. The few 
statements of law that are to be found in the Vedas are mostly inci¬ 
dental. Smriti means, literally, recollection. The Shruti was 
accepted as the original utterings of the Great Power. The Smritis 
though accepted as precepts emanating from that source were 
couched in the words of the Rishis or sages of antiquity who saw 
or received the revelations and proclaimed their recollections (1). 
The authority of these two primordial sources is described by 
Manu: “By Shruti, or what was heard from above, is meant the 
Veda. By Smriti, or what was remembered from the beginning, 
the body of law from these two proceeds the whole system of 
duties” (m). Theoretically if a text of the Smriti condicted with 
any Vedic text it had to be disregarded: “Where there is a conflict 
between the Vedas and the Smriti—the Veda should prevail” (ii-). 
But as there was not much of positive law in the Vedas an equa¬ 
tion was established whereby the Smritis were understood as 
having been based on lost or forgotten Shrutis, By an inflexible 
rule of Hindu jurisprudence, the Smritis were in practice never 
understood as in discord with the Vedas. For all practical pur¬ 
poses, therefore, the Smritis were accepted as the effective source 
of Hindu law (o). 

Considered chronologically, and having regard to the stages of 
its legal literature, Hindu law falls under three epochs: 

(i) The Vedic epoch. This is also referred to as the Pre- 

Sutra period. ♦ 

(ii) The era of the Dharmashastras. This is often sub-divided 
into— 


(a) The Sutra period. 

(b) The Smriti period, 

(iii) The Post-Smriti period. 


The fixation of the chronology of the Vedic period is a matter 
of which it is indeed difficult to say anything-definitely. The authen¬ 
tic history of this period of Hindu civilization and Hindu law has 
not been preserved. The philosophic doctrines of the ancient 
Hindus did not encourage any desire to leave historical records for 
posterity and the Aryans or Indo-Aryans did not preserve any 


(k) The Vedas comprise (1) Rig’^vedOp the 
veda of the ver3es; (2) the veda 

of chant consisting of prayers composed in 
metre: (3) Yo/iir-cerfo. the veda of sacriScia) 
formulae: and (4) Atharca-veda consistins 
inter alia of incantations, imprecatory for* 
mulae and prayers for avertinj; calamities. 
The Vedas are of composite origin and 
include hymns by many generations of the 
early Aryans. Originally they were trans* 
mitted orally by preceptor to disciple. The 
Vedic language was related to the classic 
Sanskrit as Attic was to Homeric Greek 
(!) According to Blackstone all human 
laws rested on the twin foundation of the 
1^ of revelat^ and the law of nature. 
The theo^ of Canonical law. which affected 


aji turope^ systems of law. was that the 

had been derived 
from a divine source. The Muslinw believe 
a part ot the Quoranic law to contain the 
tpsissimn verba of the divine revelation and 
the rest to be inspired by God but expressed 
>n the Prophet s own words. 

(m) Manusmriti U..10. See fm. (f) above. 

4. Abo see Manusmriti II, 

(o) The formula affirming thb eouivalence 
WM critically dbcussed by the leading 
mmansakars and particularly by Kumarila. 
Ihe pracUcal s^mation of Kumarila in hb 
iantra-Vartixa is^^Tenc sarcasntritinam pra* 
yoianavatee pramanyasiddhih. 



INTRODUCTION 


5 


evidence comparable to the Tablets of the Babylonians or the 
Papyrii of the Egyptians; nor have we anything comparable to the 
Annals of Livy. There has been considerable diversity of opinion 
amongst the Western and many Indian scholars on the question of 
the chronology of the Vedic or Pre-Sutra period. The former have 
given later dates while the latter have accepted much earUer dates. 
After the archn?ological discoveries at Mohenjo-daro and Harappa 
and the most recent discoveries at Lothal and Rangpur and in the 
southern Narmada Valley some added support has been lent to the 
opinion of scholars who had assigned a hoary antiquity to the Rig- 
Veda age. It is not difficult now to accept the view expressed by 
many Indian jurists and scholars that the age of the Vedic Sam- 
hitas and other works of the Pre-Sutra period was approximately 
4000-1000 B.c. “It is possible that some Vedic hymns may have 
been composed at a period earlier than 4000 b.c. (p). 

The Vedas were the outpourings of the Aryans as they stream¬ 
ed into the rich lands of the Punjab and the Doab from their 
ancient home beyond the Hindu Kush mountains (q). Totahtarian 
claims apart, it is now established history that those early 
Aryans were a vigorous and unsophisticated people full of 
the joy of life and though not given to much intellectual broodings 
—the era of the Yoga system of philosophy of cordial harmony 
between God and man was yet to come—had behind them ages 
of civilized existence and thought. The dedication in Rig-Veda 
appropriately states: “To the Seers, our Ancestors, the first path¬ 
finders”. Those eau’ly Aryans primarily invoked the law of Divine 
wisdom, by which according to their theological conceptions all 
things in heaven and earth are governed. Their appeal was to 
the Divine Liaw and the universal order (r) to judge of their recti¬ 
tude or obliquity. This was Natural law or the law of Reason; 
the unwritten law. Then came to be stressed the conventional and 
customary law which was a body of rules dealing with right and 
wrong and rights and duties and obligations as established and 
accepted by the people for themselves but with greater stress on 
duties and obligations. There is intrinsic evidence in the Shrutis 
that those Aryans of the Vedic age had robust concepts of a lawful 
man’s duties. The emphasis was on the practice of Dharma an 
expression which came to signify “the privileges, duties and obli¬ 
gations of a man, his standard of conduct as a member of the 


(p) Malmmahopadhyayo Kane, History o 
Uharmashastra—Vol, II. Pt. I. p. XI. Ii 

Sri B. G. TiUk, "Ihe tr.idi 
M recorded in the RiR-Vcda unmistakabl; 
^ Period not later than 4000 o.c 
wncQ ihe vernal equinox was in Orion" 
Kne view was expressed by Jacobi- 

\ conglomeration of what may seen 
bucolic hymnology there are to b 
natural outpotiring5 of the hear 
m laDgunge which is sheer lyric poetry 
Uhvc pavaie madhuh, Rig. IX 75: 2 
prayer is t 'Lord* be near us. hearken t 
and make our speech truthful\ Rig. J 


82: 1. 'O Faith, endow us with belief. 

(r) Tlie expression chosen for the universal 
order and law was *Rita\ "The dawn follows 
the path of Rita, the right path; as if she 
knew that before. She never oversteps th'* 
regions. The sun follows the path of Rita" 
Cf. "ffe gave to the sea his decree, that the 
water should not^pass his commandment": 
Proverbs 8.29. The expression Rita also 
came to mean the fountain of justice and the 
path of morality to be followed by men. 
Ooe prayer was: "O Iodra» lead u$ on the 
path of Rita, on the right path. . • Rig- 
Veda X 13^: 6. 
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Aryan community, as a member of one of the castes and as a 
person in a particular stage of life” (s). 

Although the Hindus appeal to the Shrutis as the primary 
source of their law and religion, the ShTrutis do not contain much 
that can be regarded as positive or lawyers* law. The references 
in these to secular law are mingled with matters ethical and reh- 
gious and direct statements of law are rather few. A number of 
rules of law to be found there are incidental and at times meta¬ 
phorical The extant Dharmashastras belong to the second period. 
But we find references in the Dharmashastras to previously exist¬ 
ing laws and customs. It is obvious that for many centuries there 
existed Gathas which are mentioned in the Manusmriti and the 
Sutras of Gautama, Vasishtha and others but of the original form 
of these Gathas We know very little. The Smritikars are agreed 
and common traditions have always accepted that tlie earliest 
exponent of law was Manu. The Smritis purport to embody one 
traditional law, namely the pronouncements of Manu (t). The 
Rig-Veda enjoins observance of the ancient rules of Manu* “Do 
not take us far away from the path (rules of Dharyna) prescribed 
by Manu and come down to us from our forefathers” (u). The 
material of that period available to this day does not render much 
assistance in collating an authenticated account of that body of 
original law, traditionally accepted as Manu*s law, which indubit¬ 
ably existed. It was the unsophisticated age during which were 
composed a catena of Sutras simple and naive yet adequate for the 
purposes of a pastoral people and their corporate hfe. Those early 
Sutras, composed at a time when knowledge was imparted cate- 
chetically, are so far matters of legendary history and what we 
know of them is only from references to some of them in the 
extant Dharmashastras. Jurisprudence in the Vedic age was 
nascent and creative. There is ancient literature reflecting the 
continued cultural existence of many centuries during the Vedic 
period but we do not have that abundant data requisite for the 
purposes of the history of that epoch and we know much less of 
Its legal history. The initial difficulty has been the lack of anv 
genuine works of hystoriography and no historical survey of that 
first epoch of legal literature has so far been accomplished. There 
is, however, reliable data of a long period of transition between 
the first epoch and the era of the Dharmashastras. The Brahmanas 
M which form the second part of the Vedas and deal ^vith rituals 
ana sacrificial rites belong to this period during which were formed 

was placed on the supremacy of the Vedas and observance of 
castes and stages of hfe. All these and the rise in power and 


ii' 'U>cn later on riglits were natu- 

ralK tlie topic of forensic discussion tlie .ic- 
cent w.’s on r.athcr than on rights 

fMl Ma nah pathnli pitraijan matMi:adat1ht 


parciitah: Rig-\>da, VIU 

the Bro/nnaiia, .ore theological treatises 
n pros- attached to the \ e<l.«. The princi- 

p‘i are Ait.»re>a. Shatapatha, 

Pan liawnis.a .and Copatha. 'nie>* rnainly 
deal with rituals and efficacy of sacrifices. 
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dominance of the priestly caste are the features of this period of 
transition. In the ancient Brahminical society had been formed 
several groups called Charanas. Each of these Charanas had its 
own Shakha (branch) of the Veda and had its own ritualistic and 
legal codes. Every Charana had also Kalpa Sutras which included 
the Shrauta, the Grihya and the Dharmasutras (w). The 
Charanas of the Vedic period were called the Sanhita Charanas. 
There were similar Charanas also in the BrahmaTia period that 
followed. After that came the period of the Sutra Charanas. The 
Charanavyuha^ the writings of the early mimansakars and the 
available Kalpasutras are full of references to those early works 
and draw attention to that mass of early literature in the form of 
Grihya Sutras in which were stated the duties and obligations of 
the Aryan as an individual and as a householder. During this 
period of priestly dominance a good deal that was written was full 
of elaborate sacrificial technique and religion assumed a stereo- 
t 3 rped form verging on syncretism. But it was also the age of 
protest against that rigid formalism and the time when the older 
Upanishads (x) were composed. The bold philosophical specu¬ 
lations embedded in the Brihadaranyaka and other early Upa¬ 
nishads are a reminder of the long journey from naturalistic poly¬ 
theism to almost cabalistic ritualism and ultimately to monism. 
The emphasis now was on self-realisation (y). In the field of law 
also there was progress. A number of Sutra-works written during 
the later part of the Vedic epoch dealt with legal injunctions and 
customs. There are quoted in Yaska's Nirukta a series of legal 
maxims in Sutra style (z). There is also data which shows that 
towards the end of the Vedic epoch philosophical and at times 
legal disputations were carried on in learned assemblies or pari- 
shads. These debates were responsible for the rise and develop¬ 
ment of Schools of philosophers, principles of reasoning (dialectics) 
and the practice of the art of discussion. A parallel to this may 
be notic^ in the use of the art of debate by Socrates for the 
purpose of eliciting the truth and in the logical treatises of Aristotle. 
But of those legal disputations in the Parishads of the learned no 
record has been preserved just as no record exists of those early 
Sutra-works from which only a few quotations are to be traced. 
All that is known today is that there existed in the Vedic epoch 
rules of Dharma traditionally regarded as promulgated by Manu 
and Sutra-works containing aphorisms on law. It would be a 
misnomer, therefore, to call this as even a bare outline of the legal 
literature of that first epoch of Hindu Law. 

(ic) See p. 12 infra. ** solace of my death” 

(*) The Upanishads are philosophical dis- (»/) One supplication was for the removal 

courses described as “ancient rhapsodies of of the veil or obstacle that hides the Real, 
truth” and denominated as the Vedanta or The obstacle was described in one of the 
the concludins treatises of the Vedas. Scho- most quoted of the Upanishads as “The 
penhauer made it clear that his philosophy golden lid th.it covers the face of Truth” 
was shaped bv the fundamental ultimates of is) Yaska who is very ancient himself 

the Upanishads. He stated: “From every quotes earlier grammarians and e^mological 
sentence, deep, original and sublime thoughts e*e<Tetes. Manu emphasized the importance 
arise. ... It has been the solace of my life. of Nirukta, XU. lU. 
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tion. When necessary they took care to define this distinction as 
for instance in the case of the pious and legal obligation of a son 
to pay the debt of the father when the debt was not for an iinmoral 
or illegal purpose. The charge levelled by some Western scholars 
against the authors of the Smritis of a want of precision and discri¬ 
mination between moral and legal maxims is unreasonable and un¬ 
founded but it is unnecessary now to take any serious notice of the 
same. The Smritis are Dharmashastras enouncing rules and pre¬ 
cepts of Dluirma, an expression understood in a broad and compre¬ 
hensive sense. A clear perspective of Hindu law is not possible unless 
it is properly appreciated that the blending of religion and ethics 
with law by these juris-theologians was in a large measure the natural 
results of a philosophy of life which laid emphasis on the supremacy 
of inward life over things external. The acceptance by a corporate 
society of the connotation of duty (Dharma) which associated reli¬ 
gious and ethical concepts with secular matters was bound to be 
projected into its codes of positive law. There are to be foimd, 
however, numerous texts in the Smritis illustrative of the distinction 
between law and morahty applicable to questions where it was felt 
necessary to emphasize any such point of distinction. The distinction 
when not observed was because the best rule was regarded as that 
which advanced Dharma (d). Religious injunctions and legal pre¬ 
cepts were at times apt to be mingled up unless the rules of logic 
and certain accepted canons of construction were brought in aid of 
the ascertainment of the distinction which nevertheless obtained 
(c). It may also be observed that Yajnavalkya and some other 
Smritikars divide their treatment of subjects into three sections, 
Achara, Vyavahara and Prayashchitta. The first and the last relate 
to rules of religious observances and expiation. The early writers 
laid greater stress on these rules than on rules of Vyavahara, that 
is of civil law. The later Smritikars mentioned above have treat¬ 
ed of Vyavahara in separate sections (Prakaranas) and exhaustively 
considered rules of positive law and Narada and some Smritikars 
have compiled rules only of Vyavahara (f). The shrewd practical 
insight of the Hindu Rishis who were both sages and virtually 
lawmakers left very little that was undefined. At a very remote 
period they treated of law under eighteen heads and one hundred 
and thirty-two sub-divisions and laid down rules of law both sub¬ 
stantive and adjectival. Founders of their own jurisprudence 
these philosophical jurists enunciated and expounded a system of 
law which does not suffer in comparison with Roman law which 
inspired the continental codes and much of English case-law. 

By the Austinian principles of jurisprudence or theories of 
Bentham much of the traditional law of ancient India would be 
termed as ‘morality’ because that law was not “a direct or circuit¬ 
ous command of a monarch or sovereign number to F>ersons in a 
state of subjection to its author”. The Smritis some of which deal 

(</) Cf. Stimma ratio est quae pro religione (f) Vyacahara embraces forensic law and 
* .. practice as well as rules for private acts and 

(•) See pp. 40-41 infra. disputes. 
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exhaustively with various topics of law and are generally referred 
to as Institutes or Codes were not codes in the strict sense in which 
a code is now understood, that is a single comprehensive legislative 
document on any particular topic or branch of law. The extant 
Smritis were compiled at different times and in different parts of 
the country but they all purported to record one traditional law. 
The Smriti was not autonomic law which is the result of a true 
form of legislation or is promulgated by the State in its own person. 
It was not imposed by any superior authority in invitos. There 
was no dogmatic insistence upon any fundamental notions of com¬ 
mand of a sovereign and habit of obedience to a determinate person. 
What was accepted was the rule-dependent notion of what ought to 
be done as agreeable to good conscience and in conformity with the 
cherished Article of belief that the fundamental rules of law had 
been derived from a Divine Author. A legal system is a system of 
rules within rules; and to say that a legal system exists entails not 
that there is a general habit of obedience to determinate persons 
but that there is a general acceptance of a ccmstituent rv2e, simple 
or complex, defining the manner in which the ordinary rules of 
the system are to be identified. One should think not of the sovereign 
and independent persons habitually obeyed but of a rule providing 
a sovereign or ultimate test in accordance with which the lav/s to 
be obeyed are identified. The acceptance of such fundamental con¬ 
stituent rules cannot be equated with habits of obedience of sub¬ 
jects to determinate persons, though it is of course evidenced by 
obedience to the laws (g). The general effective motive, according 
to these Smritikars, was observance of Dharma and the sanctions 
recognised by the people themselves. Enforcement of law (Danda) 
in the nature of things proceeded from the sovereign but one view 
of the genesis of legal institutes was that the king and the law were 
created by the people. Medhatithi and Vijnaneshvara as also the 
Mahabharata and the Arthashastra of Kautilya maintain the view 
that law as enjoined in the Vedas and the Smritis was of popular 
origin. It was law by acceptance—jus receptum —and constituted 
in part of recollections of precepts claimed as of divine origin and 
in part of conventional and customary law. The law rested on tho 
quadruple sources already mentioned and the sanction behind that 
law was not the will of any supreme temporal power but that which 

was inherent in the law itself and the nature of and sanctitv attach¬ 
ed to its sources. 


The Rishis who compUed the Smritis did not exercise temporal 
^wers nor did they owe their authority to any sovereign power. 
The auAority or imperative character of their legal injunctions was 
partly derived from the reverence in which they were held and the 
accepted Principle that what they laid down was agreeable to good 
conscience, ^at the S^tikars said was regarded as the princi- 
pal direct evidence of Dharma. The Smritikars did not airogate 


Ati.fL. * Introduction 

Provmcc trf Jurisprudecne Del 
mined, pp. xi-xui. Pro/. Hart also refen 


the Keneral criticism of Austin’s Doctrine of 
Sovereignty by Dryce, Kelsen and Salmond. 
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to themselves the position of law-makers but only claimed to be 
exponents of the divine precepts of law and compilers of traditions 
handed down to them and clung to that position even when intro¬ 
ducing changes and reforms. Changes in the law were primarily 
effected by the process of recognition of particular usages (unless 
they were repugnant to law) as of binding efficacy. Brihaspati 
ruled that “immemorial usage legalises any practice” and that “a 
decision must not be made solely by having recourse to the letter 
of written codes; since if no decision were made according to the 
reason of the law, or according to immemorial usage, there might 
be a failure of justice” (h). Acting on these principles the Rishis 
abrogated practices which had come to be condemned by the people 
and ordained and prescribed rules based on practices and customs 
which had come to be recognised and followed by the people. 

The Smriti texts evince profound and acute thinking of the 
sages and jurisconsults responsible for them. A remarkable 
instance of this is furnished by their treatment of ‘ownership and 
its comprehensive signification. Salmond in defining ownership 
states that ‘ownership’ in its wide sense “extends to all classes of 
rights, whether proprietary or personal, in rem or in personam, m 
re projyria or in re aliena. . . There are a number of texts in 
the Smritis on the subject of ownership which show the juris¬ 
prudential concepts reflected through them remarkably accord 
with the views of the most modem writers on jurisprudence. The 
basis of what we know as Holland s theory of owners ip as 
“plenary control over an object” and the necessary qualification to 

the same that the right of ownership must be enjoyed 
fering with the rights of others has been logically considered by the 
Smritikars and those who followed them (i) with due regar o 
the refinements implicit in this theory. Another remar ^ ® 

instance was the recognition of prescriptions. t oug e 
Roman Law accepted extinctive and acquisitive prescriptions as 
sanctioned by jurisprudence, modern western lawyers, as pom e 
out by Sir Henry Maine, viewed them “first with repugn^ce, 
afterwards with reluctant approval”. Law, it was said by these 
Smritikars, should helo those who were vigilant in asserting, their 
rights and not those who slumbered over them. In their treatment 
of the law of prescription, these law-makers evinced practical in¬ 
sight and legal acumen of a high order. Yajnavalkya laid down a 
period of twenty years for the recovery by the lawful owner of 
land and ten years for the recovery of a chattel enjoyed by a 
stranger (j). And Brihaspati ruled that in case of continuous and 
uninterrupted possession of land for the prescriptive period there 
would even as against the original owner be created possessory 
title in favour of the person in actual possession (fc). Thus lapse 


(ht BrilinspaH II. 26. 28 ^S.B.n. Vol. 

XXXIIl). Sfe f.n. (Ii) on p. 62. 

(0 Tbert is an Instruolivo disscrtahon by 
Vijaaneshvarn on the juridical concei>t ol 
‘ownership* in Cli. II of the Mitakshara. 
if) Grounds of lejtal disability were retoK- 


nised. Tims for instance there was exemp- 
fi m from operation of limitation in case of 
minors, property of the kinii and dei>osits 
inv >K ine the element of trust. 

Ik) Brihaspati IX. 6. 7 (S.B.E. VoL 
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of time was recognised both as destructive and creative of title. 
A further instance is equally remarkable. “A fact”, it was said in 
an apophthegm, “cannot be altered by a hundred texts” (1). An 
act done and finally completed, though it may be in contravention 
of a hundred directory texts (as distinguished from any mandatory 
text), will stand and the act will be deemed to be legal and bind¬ 
ing. This maxim of Hindu law has been recognised and applied 
by the Courts in cases of certain questions relating to the validity 
of marriage and adoption. The doctrine of Roman Law corres¬ 
ponding to this maxim was jactum valet quod fieri non debuit. 
Also notable was the logical acumen of the Smritikars and those 
who followed them to harmonise rules not easily reconcilable. The 
fallacy of rigid literal construction was not overlooked. Synthesis 
was as far as possible achieved by in effect rejecting that meaning 
which was apt to introduce uncertainty, confusion or friction (m). 
In their desire to adapt the more ancient law to progressive condi¬ 
tions, they sometimes resorted to the favoured contrivance of the 
jurist by evolving a number of beneficent and elegant fictions. To 
mention only one, they announced the identity of the husband and 
wife and on that assumption rested the rule that in case of a 
person who died sonless his widow could succeed in preference to 
all other heirs recogmsed by law (n). A maxim that found favour 
was that reason and justice are more to be regarded than mere 
texts. Some of the ancient rules of law propounded by these law¬ 
makers surprise us by their strikingly modem character and 
remarkable insight into jurisprudential concepts, for insight does 
not depend on modernity. 


The Smritis or Dharmashastras are divisible into two classes. 
The first of these are the Sutras. Complete Sutra works contain 
aphorisms on sacrifices (Shrauta); aphorisms on ceremonies requir¬ 
ing domestic fire (Grihya); and aphorisms on law and custom 
treating of temporal duties of men in their various relations 
(Samayacharika). The last only of these three kinds of Sutras are 
referred to as Dharmasutras (o). Some of them were written in 
prose and some both in prose and verse (p). The extant Dharma¬ 
sutras though part of the Smritis or Dharmashastras, being more 
ancient, are sometimes differentiated from the metrical versions 
more specifically referred to as the Smritis. The principal extant 
Dharmasutras are those of Gautama, Baudhayana, Apastamba, 
Harita, Vasishtha and Vishnu. The Smritis more snecificaUy so 
called, namely, the Institutes of Manu, of Yajnavalkya and of 


inere hnt been some conflict of opinion 
amona Indian Jurists on the question of the 
correct ineaninr of the maxim as stated by 
Jmiutavahana: Vaclianashatenapi vastunonya- 
tnakaranashaktch. Also see Ch. XXII § 434 

(m) See i>p. 40-41 infra. 

TV*" 1 - 7*'’^'* s(i %inritfingana. Manusmriti 

lA. 4.0. Jrcvatytirdhasharccrertham katham 
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wd The provisions of the Hindu Women’s 


Rhhts to Property Act. 1937, adapted thU 
fictio tuns. 

(o) The e.Tpression means strings or 
thre.ids of rules of Dharma. 

(p) The objective of the Sutras or aphor- 
isms wrts to irive in a compressed st^Te of 
exposition princ iples and niles with the 
umost brevit>‘. The aphorismic stvle he)p- 
M to ovoid o\erhurdenin« the memory. A 
tnte saymt: was ‘•an author reioiceth in the 
rconom*sin 2 of half a vowel as much as id 
the birth of a soq'\ 



INTRODUCTION 


i: 


Narada and the Smritis of Parashara, Brihasi>ati, Katyayana and 
others belong to the second category of Dharmashastras and are 
later in age than the Dharmasutras. The Dharmasutras are some¬ 
times divided into Purva and Apara Sutras, the former being the 
more ancient of them, but no list is intended to be exhaustive. 

The sutras generally bear the names of their authors and in some 
cases the names of the Shakha or School to which the authors 
belonged. It will suffice to refer only to some of them in the 
present context. The Gautama Dharmasutra belonged to the 
Samavedins. The Vasishtha Dharmasutra belonged to the 
Vasishtha group of Rigvedins and the Apastamba and the Baudha- 
yana to the Taittiriyas. The rituals of the groups differed in 
details. The Dharmasutras, however, dealt mainly with duties of 
men in their various relations and in course of time began to be 
accepted as of authority by members of all the groups. 

The Dharmasutras of Gautama, Baudhayana, Apastamba, Dharmasutras. 
Harita and Vasishtha are now considered and accepted to be the 
most ancient of the extant recorded aphorisms on law and custom 
treating the duties of men in their various relations. “Though the 
texts of the Dharmasutras have not always been preserved with 
perfect purity, they have evidently retained their original character. 

They do not pretend to be anything more than the compositions of 
ordinary mortals, based on the teachings of the Vedas, on the deci¬ 
sions of those who are acquainted with the law, and on the customs 
of virtuous Aryans. ... It is further still possible to recognise, even 
on a superficial examination, for what purpose the Dharmasutras 
were originally composed. Nobody can doubt for a moment that 
they are manuals written by the teachers of the Vedic schools for 
the guidance of their pupils, that at first they were held to be 
authoritative in restricted circles, and that they were later only 
acknowledged as sources of the sacred law’* (q)- The Dharma¬ 
sutras were fascicular rules which came to be accepted as records 
of the one traditional law. They were not bodies of law struggl¬ 
ing with each other for recognition. Composed in different parts 
of the country and at different times they did not present any 
anomaly but tended to sUde into each other. In common with most 
of the Dharmashastras, they mingled religious and moral precepts 
with secular law. Some of them are remarkable for the manner 
and vigour of their expression and the multifariousness of the sub¬ 
jects of living interest covered by them. Some of these teachers 
give the impression that they were free willed, creative, ideal- 
harbouring human beings who did not feel bound by everlastmg 
orthodoxies. In their texts there are no urgings to docile and 
sedulous conformity to every authoritarian mandate of the ritua¬ 
lists. If anything, they suggest that confining and endless con¬ 
formity is bad for the human spirit. The authors of these Dharma- 

(Q) Dr. Buhler: Introduction to ‘The Laws had partly been systematised by the Sutra- 
of Mnnu’. Sacred Books of the Eart Series, kars. The Dharmasutras supplied the jcround- 
Vol. 23. p, XI. The Smritis of Manu and plan for those works, 
tome others were largely based oo law which 
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Apastamba. 


Gautama. 


sutras took the law from earlier Gathas and Sutras and customs 
which had grown up bit by bit and reduced them to some sort of 
order and symmetry. Some of these Sutrakcirs have evolved 
idioms of expression and contributed a significant quota to the 
language of law. 

The Apastamba Sutra is probably the best preserved of these 
Sutras. In a distinguished manner not free from archaic phraseo¬ 
logy, Apastamba treats certain aspects of the law of marriage and 
of inheritance and criminal law. A notable feature of this Sutra is 
the clarity and forcefulness of its language. Untampered with by 
later redactors, it is one of the most quoted of the Sutras and 
accepted as high authority. Apastamba hailed from the South and 
it is believed that in his work were embodied the customs of his 
part of the country. Haradatta has written a commentary on this 
work. It is entitled Ujjvala. Apastamba emphasizes the tradi¬ 
tional view that the Vedas were the source (pramana) and nucleus 
of all knowledge. He takes care, however, at the end of his work, 
to impress his pupils with the statement: “Some declare that the 
remaining duties (which have not been taught here) must be learnt 
from women and men of all castes’* (r). He also states: “The 
knowledge which . . . women possess is the completion of all stud}^’* 
(s). Haradatta explains this as in part referable to the science of 
useful arts and other branches of arthashastra which latter expres¬ 
sion he uses as embracing all general knowledge. The classical 
Sanskrit writers including Kalidasa endorse this pithy maxim in 
some choice phrases. The expressions ‘knowledge* and ‘comple¬ 
tion of all study* were presumably used by Apastamba beai'ing in 
mind the rule that wide and comprehensive meaning must be attri¬ 
buted to words if they are fairly susceptible of it. 

The Gautama Dharmasutra is probably the oldest of the extant 
works on law and as already pointed out belonged to the Sama- 
vedins. The injunction that it was the duty of the king to preserve 
intact the .time-honoured institutions of each country and make 
authoritative the customs of the inhabitants of different parts of the 
country just as they are stated to be, favoured by Manu, Brihaspati, 
Devala (t) and other writers of the metrical smritis, does not 
appear to have been quite established at the time of Gautama (u). 

It would seem, however, that by the time of Baudhayana the rule 
was firmly established (u). Gautama Dharmasutra is in prose 
and treats extensively of matters legal and religious. These include 
questions of inheritance, partition and Stridhan. Gautama attaches 
adequate importance to tradition and practices and usages of 
cultivators, traders, herdsmen, moneylenders and artisans (t/?), 
Haradatta has written a commentary also on the work of Gautama. 


laws of countries, castes and families should 

be recofcnised in administering justice 

20 . 

(o) See Baudhayana I. 1. 2, l-B. 

(to) Gautama, Al, 21. 


(r) n, 11. 29, 15. 

(s) n. 11. 29. 11. 

(t) Yaamin deahe pure tframe traizidue 
rutgarepiut: yo yofra oihtto dharmastam 
dharman na vichalayet. 

(u) Gautama, however, does say that thd 
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Baudhayana Sutra is not available in its integrate form. What Baudhayana. 
we have is a dismembered work which according to the researches 
of Dr. Burnell consists of four Prashnas of which the last would 
seem from intrinsic evidence to be an interpolation. There is 
evidence both internal and external to suggest that Baudhayana 
Sutra is older than Apastamba. Dr. Buhler has examined various 
arguments which go to establish the high antiquity of this work (x) . 

Budhayana is rather elaborate in his treatment and discursive. He 
himself says: “This teacher is not particularly anxious to make 
his book short.” Baudhayana treats of a variety of subjects includ¬ 
ing inheritance, sonship, adoption and marriage. He mentions a 
number of usages and practices of the people and refers to certain 
customs prevalent only in the South one of them being marriage 
with the daughter of a maternal uncle. He also mentions some 
customs which were peculiar to the people living in the North, 
two of them being trading in arms and going to sea (y). He also 
speaks of the levy of sea-customs ad valoTem (z) and of imposition 
of excise duty on traders by the king (a) .‘ 

Harita is another Sutrakar whose work deserves special notice. Harita. 

One of the most quoted of the early exponents of law, he is men¬ 
tioned as an authority by Apastamba and some other compilers of 
Dharmasutras and possibly his work is one of the oldest Dharma- 
sutras so far known to be in existence. His treatment follows the 
same pattern that is adopted by the early Sutrakars. Harita is 
freely quoted also by the Commentators. A verse ascribed to 
Harita is reminiscent of the stage of progress that Hindu law had 
made even during the first period of the era of the Dharmashastras. 

When the defendant avers that the matter in controversy was the 
subject of a former litigation between him and the plaintiff when 
the latter was defeated the plea is a plea of former judgment—prop 
nya.ya. This is similar to the doctrine of res judicciUi and the 
cxceptio rei judicatae of Roman Law. 

Of the Dharmasutra of Vasishtha, not much is extant. He Vasishtha. 
deals inter alia with sources and jurisdiction of law and rules of 
inheritance, mar riage, adoption and sonship. Vasishtha stresses the 
importance of usage and describes it as a supplement to law. A 
number of manuscripts of this Sutra have been translated and 
published and opinion is divided on the question of the authenticity 
of certain chapters. Vasishtha gives an interesting description of 
Aryavarta (the country of Aryas). He adds that, according to 
many writers, its northern and southern boundaries were respec¬ 
tively the Himalayas and the Vindhya range (b) and goes on to 
state that customs which are approved in any country must be 
everywhere acknowledged as authoritative (c). 


S.B.E. Vol. XIV, p. xxxvii. 
(I/) I. I, U, 1-4. 

(x I. 10. 18. 14. 

(a) 1. 10. 16. IS. 


(b) I, 8. 9, 12. 13. 

(c) I, 10. 11: Provided they are oot 

contrary to the policy of law. 
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entitld^o'' sutrakar whose coUection of aphorisms is 

whirh h s^deration among the ancient works of this class 

which have come down to our time. Vishnu is one of thP Lrfff 

kars mentioned in the enumeration of Yajnavalkya (d) hut 
examination of the extant work clearly shows that it«: anfh u 

copiously b.„ow.<i f,„„ .s i”*!**: 

T” ’>•“ I"* wo* .n .“S ooHS 

e-S IZT laconic style ^fthe 

S It ta? with metrical 

e. It deals with rules of criminal and civil law, inheritance 
marriage, debt, interest, treasure trove and various other suhipetc’ 
Nandap^dita, himself an erudite writer on kw has ^en a 
commentary on Vishnusutra known as the Vaijayanti (e). 

Of the other ancient authors of Dharmasutras very little Ls 
knot™ although the aphorisms of some of them, mostly ren^ank 
are to be found mentioned in the works of later compilers of the 
Dharmashastras Of those, mention must be made of liie briers 
Shankha and Likhita the co-authors of a Dharmasutra bearing their 

sula^of sliSXklthe Dharma- 
tra ot Shankha-Likhita is given considerable prominence The 

^ —rH.t '■•ixrr - rr.- 

sd' -“r 

or th^ba L p obligation to pay a fine 

or the b^Mce of a fine or a tax (or toU) due by the father nor is 

he bound to pay a debt due by the father which is not pr^r TgJ 
The great importance of these works today is not so mnoh ; 

£ SpJ Hr 

p~ ~ 

GauJl' transformaUon of these into constire„ril 

Gau^a m em^erating the sources of the sacred la^^akslf 

and families provided they le 

records (h). There are simiJar epugnant to the sacred 

as a soxurce of l7w recognising custom 

direct and LSed To vt^oTTt 

honed above showing th at the law 

(d) See p. 18 infra. 

Vishnujutrarj^ ^ 

the S.B.E. Series (vihVS" ® 


(D.Ushan« is mentioned as an ancJent 
(h) I. 1. 2; XI. 19-21 (S.B.E. Vol. ID. 
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was a constituent part of it (i). It may be of interest to underline 
some of the liberal rules relating to the status and rights of women 
which found favour with these early exponents of law. Remarriage 
of widows and divorce are recognised in some of the old texts (j). 

In Vishnusutra it is stated that on partition between brothers after 
the father’s death not only are the mothers entitled to share equally 
with their sons but unmarried sisters also are entitled to their 
aliquot shares (k). These teachers of the Vedic Schools brought 
a virile mind to the deposits of the legal thought and traditions of 
the past. Acclaimed propounders of the early Smriti law these 
Sutrakars primarily sought to express the communis sententia of 
the Indo-Aryans and were unanimous in their appeal to customary 
law. This adherence to the doctrine of accepted usage and the en¬ 
joined duty of the interpreter of law to see that customs, practices 
and family usages prevailed and were preserved is one of the out¬ 
standing features of Hindu jurisprudence. 

Of the Dharmasutras we have some reliable history though the 
task of the historian in fixing the chronology of these works has 
been indeed hard. But the problem of determining the dates of 
the leading Dharmasutras and Smritis was so fascinating and Chronology oi 
opened up such a vast field for reconstruction that during the last Dharmasutras 
hundred years some jurists and scholars both European and Indian 
have critically and with meticulous care examined the available 
data and relevant criteria and assigned the approximate dates of 
the compilation of these works. There have been many handicaps 
to the task of fixation of the dates of the various Dharmashastras. 

A number of early Dharmasutras are not available. Nor are avail¬ 
able the complete texts of all the extant Smritis. Then again 
some texts attributed to some of the ancient exponents of law are 
to be gathered only from later works which quote them as 
authority. Of the available Dharmashastras some quote with 
approval previous works but do not throw any light on the question 
of their age. In case of some of these Dharmashastras, it is not pos¬ 
sible to rule out the existence of interpolations and in case of one 
or two of them there are manifest indications of subsequent 
remodelling of the texts. In these circumstances the conclusions 
reached must often of necessity rest with the fixation of the 
approximate century during which the particular Dharmashastra 
must have been compiled. There was a sharp controversy amongst 
some earlier Western and Indian scholars on the question of 
chronology of the Dharmashastras. There is even now some 
difference of opinion amongst the Indian jurists and scholars them¬ 
selves as to the time when some of the Dharmashastras were first 
reduced to writing in the form in which they are extant. According 
to some of the earlier Western writers, the Smritis were reduced to 


(0 According to Roman jurisprudence 

obtains as positive law by virtue 
^ the cofuenirfif ulentium. Justinian states: 
Nam quid intere$i, popular $uffraKio volunta* 
Jam tfiam declaret, an rebus ip$is ei fact is? 
Diteit 1. 3. 32. 

IlL-2 


vivl ■^2-74 (S.B.E. Vol. 

lOM 18 with Rigceda 

(k) Matarah putrabiiagnnu.tarena hhagaha- 
rimjah anudhhashcha duhitarah: Vishnu 18, 


18 


INTRODUCTION 


Yajnavalkya’s 
enumeration 
of Smritis. 


Smritis 

supplementary 
to each other. 


writing some centuries later than the dates assigned to them by 
Inian jurats and scholars. It has been the opinion of the Indian 
tics that on this point those Western scholars often indulged in 
a priori reasomng and based their conclusions on unsound analogy 
An analysis of the reasons in support of their conclusions given by 
some .eminent junsts and scholars both European and Indian would 

stlmb Gautama, Baudhayana, Apa- 

s^ba and Vasishtha must have been recorded between about 

00 B.c. and 300 b.c. Dr. Jolly has tried to prove that the Apastamba 

Sutra IS the oldest of these. Mahamahopadhyaya Kane puts the 

toe of Gautama Dharmasutra before the spread of Buddhism and 

to ‘s that this Sutra cannot be placed later than the period 

between 600-400 b.c. (1). The age of Chandragupta Maurya which 

^ reliably fix^ as 321 b.c to 297 b.c. is the sheet-anchor of Indian 

(^ronology. Almost equally useful is the date of Panini who lived 

probably soon after 500 B c.” (m). Some Sanskritists on the other 

h^d have made cl^ of greater antiquity for some of the extant 

Dharmashastras. They also rely on certain data. But it seems 

^ecessary to-join in the desire to go as far back as passible for 

^e purpose of enhancing the importance of these ancient authori- 
ties on law. 

Yajnavalkya are enumerated twenty of the 

‘he Rishis to whom their author- 

Ushanas, Angiras Yama, Apastamba, Samvarta, Katyayana, BrihL- 

^hankha, Likhita, Daksha, Gautama, Shata- 
^‘shtha mentioned as founders of Dharmashas- 
1 - . '• obviously was penned by a later redactor and 

'hustrative and not exhaustive. Narada, Baudhayana 

d other Smntikars not mentioned here are among the recognised 
compilers of law (o). ^ 

Of the numerous Smritis the first and foremost in rank of 
authority is Manusmriti or the Institutes of Manu. There is a 
striking resemblance and agreement among the Smritis on many 
questions and they purport to embody one traditional law All the 
Sr^iUs in course of time came to be regarded as of universal appli- 
Mtion. No greater authority was attached to one than to another 
Smriti. except in case of Manusmriti which was received as of the 
highest authority. It was not as if any one SmriU was taken as in 
substitution for another on any particular aspect or branch of law 

Ti ? au*“ity in any part of the country but they were 

au treated as supplementary to each other. 


(0 Vol. I. p. 19. 

• Macdonell India't Past, p. 136. Panini 
« the author of a work on erammar describe 
^ w a monument of thorouRhness and 
algebraic brevity . Panini nives some data 

fOr” ^ w ‘o historian 

gjr. R. K. Mookeni. Hindu Cicilization. 

(fi) L^harmashastrapraffoiakah I 4 ^ Tn 

hu Nimayasindhu. ifami^l^ ifei* to ovS 


l?2 Many of those mentioned by 

him have not been found. ^ 

(o) The Padn^purana lists thirty-six com- 

pileR of law. The name of Atri mentioSJd 

rK. ' is not mentioned. To 

me other nmeteen axe added MarichL 
PuJastya, Prachetas, Bhriitu Narada 

Camya. Baudhayana. Paithiaashi. lavalL 
Samantu, Paraskara. Lokakshi and KuUiuinL 
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Manusimiti or Institutes of Manu is by common tradition en¬ 
titled to place of precedence among all the Smritis. The other 
Smritikars themselves subscribe to this view. Opinion, however, 
is divided on the question of the identity of Manu. It seems impos¬ 
sible to offer any strong data one way or the other on the somewhat 
fascinating riddle as to the identity of the original law-giver or to 
point out the specific rules of law promulgated by him and preserved 
as part of the extant Code. There is a striking resemblance and 
agreement among the Smritis and they purport to embody one 
traditional law often stated to be the pronouncements of Manu who 
was accepted as the first expositor of law and often reverently 
referred to by the Smritikars in the pluralis majestatiis. The 
ancient law existed before writing was invented and human 
memory had to be its sole repository. It was not static but a grow¬ 
ing system and was handed down for centuries from preceptor to 
disciple in succession. In course of time had come the Gathas and 
Sutras of the Brahmana period. And after that came the Dhartna- 
sutras. All these were supplementing, altering and gradually 
moulding the ancient traditional law into system. This evolution 
was going on for many centuries and so also was going on the 
process of lawmaking with a body of customs taking shape and 
receiving recognition from time to time and itself forming a consti¬ 
tuent part of the traditional law. The rules of law attributed to 
Manu the first Patriarch were bound to come up continuously for 
consideration and application and the exponent or interpreter of 
law had to take account of the law at the time extant and also 
attach adequate importance to growing usages and customs. The 
accretions were naturally accepted as part of the same law and 
having the same obligatory force as the original rules. The fixation 
of these rules was obtained when the Code itself was compiled and 
bore the name of Manu the original exponent of law. The Code is 
not in the language of Vedic times and it is obvious that it was 
reduced to writing at a later period. The date of this compilation 
in its extant form can now fairly reliably be fixed as about 200 b.c. 
but there is little historical data about its actual author. The Code 
contains interesting parallels with other works and the author, 
whatever his real identity was, appears to have compiled an exhaus¬ 
tive code binding on all and identified it with the most familiar and 
venerated name of Manu, the primeval legislator. The Dharma- 
shastras right down from the Rig-Vedic age copiously refer to che 
opinions of Manu and of Manu Svayambhuva. Then again 
there are references made to Prachetasa Manu and Vriddha Manu. 
References are also made to Manavadharmasutra. Evidence about 
Manu traditionally accepted as the first exponent of law cannot 
altogether be S2iid to be scanty, nor is there any conclusive data to 
establish his identity. There is not much reason, however, for the 
student of Hindu Law to make himself uneasy over the paucity or 
imcertainty of evidence regarding the identity of the real author 
of the extant Manusmriti or of the original Manu whose name it 
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not known. 
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M. consequence is the paramount 

beyond Site Manusmriti was 

compiled in about 200 b.c was obvi¬ 
ously an ^swer to a long-felt desideratum because bhe El 
literature of the Dharmasutra period had not produced any wo^rk 

'"““■sror.iS’ts ‘L“ vi ‘"S 

n A.D. 528 may serve to give an idea of the purpose achieved bv 
the institutes of Manu (p). Virtually amounting'to a recastine in 

tional law it appears to have in practice replaced on matters 

of which It ‘he Dharmasutras most 

ot which It had practically embodied. The Code is divided into 

we ve chapters. In the eighth chapter are stated rules on eighteen 

subjects of aw—intituled titles of law—which include both civil 

and crimmal law (q). In later treatises other SmritikE hE 

mostly follow^ this division and the nomenclature adopted in the 

division of Manu was dropped and the 

anth ^ f(miscellaneous) was supplemented (r). The 

‘he originator of the 

amous division but it appears to have been a traditional classifica¬ 
tion accepted and popularised by him. The rules of law laid down 
in Manusmriti and its most characteristic doctrines have today their 
practical importance in this that the Code is a landmark in the 
history of Hmdu Law and a reservoir to which reference may at 
times become necessary for the proper appreciation of any funda¬ 
ment^ concept or any question involving first principles. Law of 
inheritance proj^rty, contracts, partnership, master and servant 
are some of the branches of law comprising the Code The Code 
recor^ many genuine observances of the Ancient Hindu and gives 
a vivid idea of the customs of the society then extant The ordi 


(p) An examination of the departments of 
law dealt with in Manusmriti will show that 
It was a complete code embracinjt all bran¬ 
chy of law tmd was suitable to conditions 

“*1 **** exigencies of the 
tune. The Colonial expansion of India at 

embraced almost the whole of 
South>E^t Asia. And it m.iy be of some 

with the laws of 
m^y comtnes m that vast region. On the 
facade of the legislature building in Manila 

Philippines, are four figures 

^ that countiv. One 
of the figures is of Manu. 


jq) Manusmriti VIU 4-7. Tlie eighteen 

aereements. VIII, 
® purchase. IX. Disputes 
oeriveen master and servant. X. Disputes le- 
gardmg boundaries. XI. Assault XII De- 

(rl For instance, see Naradasmriti XVUL 




lUkSH fvi i H 

Iqba) 

Ho ... 



ONlvtHSm 

Libffary 

m.1% ^ 










INTRODUCTION 


nances of Manu are based on ancient usages. Predominance was 
to be given to approved usage in all matters: “Let every man, 
therefore . . . who has a due reverence for the supreme spirit 
which dwells in him, diligently and constantly observe immemorial 
custom. Thus have the holy sages, well knowing that law 
is grounded on immemorial custom, embraced, as the root of all 
piety good usages long established.” “A king. . , . must inquire into 
the law of castes (jati), of districts (Ganapada), of guilds (Shreni), 
and of families {kyj,a) ^ and settle the peculiar law of each” (s). 
In his survey of the duties of the king, Manu stresses the impKjr- 
tance of danda which connotes the sanction behind the power of the 
king to restrain transgressions of law and to inflict punishment on 
offenders. The danda “alone governs all protected beings, alone 
protects them, watches over them while they sleep; the wise declare 
it (to be identical with) the law” (t). Other leading Smritikars 
echo this punitive element of the theory of kingship. Of the 
numerous English translations of the Code, the one that has often 
been referred to is that by Dr. Buhler which was published in the 
Sacred Books of the East Series in 1886 (u). A number of com¬ 
mentaries were written on Manu’s Code during the Post-Smriti 
period by Medhatithi, Govindaraja, Kulluka and others. Kul- 
luka’s text has been referred to for centuries in India and Dr. 
Buhler’s translation was made from a recension of Manu given by 
Kulluka. Mahamahopadhyaya Sir Ganganath Jha has published 
volumes on the Manusmriti with Medhatithi*s commentary. 

Of the commentaries on Manusmriti, the most notable is Man- 
varthamuktavali of Kulluka. In the preface to his translation of 
Manusmriti, Sir William Jones observed: “It may perhaps be 
said very truly that it is the shortest yet the most luminous, the 
least ostentatious yet the most learned, deepest yet the most agree¬ 
able, commentary ever composed on any author, ancient or 
modem.” Obviously this was superlative praise. Kulluka freely 
quotes Medhatithi and Govindaraja and attacks some of their 
explanations and conunents in a trenchant manner. He directed 
the shafts of his sarcasm against them and his remarks when he 
derides them are spiced with malice and made in poor taste. He 
refers to some of the observations of Govindaraja with sarcastic 
mockery and in a manner reminiscent of some of the neatest and 
most pointed of the eighteenth century English Satirists. There 
was no limitation to Kulluka’s egoism as might be seen from his 
own assessment of his exposition and ability as a commentator (v) 
but it cannot be gainsaid that he was a legist of the first rank. 
His forte was an ability to reduce difficult rules to the simplest 
language and logic. There is no obscurity about his style. Master 


(^) Maommiiti VIII, 41, 46. 

(0 VII. 18. 

0<) Mention may here be made of the 
tmnalation of ManiLsmriti by Sir William 
MHiet wlm ii came tmt In 1794. In his pre¬ 
face he olnerved: *'TIie style of it (Munu- 
smrtti) has a certain austere maicfty, that 


language of legislation and 
I ^ * 1 ^^ sentimenra of 

^ «ll Ix'lns^ but Crnl. an<l the 
noble ***"*‘,?*“”"* «vcn to kings, .ire 

durfablnitn va/t. 
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of his subject, he is not altogether free from sophistry in his reason- 
ing Ihere c^, however, be no doubt that the merits of Kulluka’s 
work and of his original technique as a critic are outstanding. His 
elucidations and amplifications of some laconic expressions and 
curious terms used by Manu and the occasional obscurity of Manu’s 
texts have for centuries been of great assistance and his Manav- 
arthamuktavali is a very valuable production. 

Of further commentaries on Manusmriti, which are many, 
reference may only be made to those of Medhatithi and Govinda- 
raja. Medhatithi although he shows great veneration for Manu 
states that the Prajapati Manu of the Smriti was “a particular 
individual ^rfect m the study of many branches of the Veda, in 
the knowledge of its meaning and in the performance of its pre- 
cepts, and known through the sacred tradition which has been 
hMd^ down in regular succession” (w). Medhatithi sometimes 
resorts to general propositions which expose him to the attack that 

nn 1 » question. In matters of law, general statements, 

unless they v^ld a formidable mass of particulars, can rarely be 
convincing. Th^ merely convey ‘nothing but a benevolent yeam- 

tpnden^'^^f^^- *0 criticise Medhatithi for this 

tendency of his. As a rule Medhatithi’s interpretations and com- 

mente are instructive ^d dependable although sometimes he 

Lwav he explains 

away the oft-quoted verse of Manu permitting remarriage of a 

Tonr-, *he merit of his work which is 

p ously informative and a landmark in the legal history of Hindu 

law And It seems only right to add that most of his broad pro- 

I^sitions are the result of reflective generalisations. Medhatithi 

s ows perfect mastery of the Mimansa rules and admirable legal 

ac^en. In his Manubhashya he cites freely from earlier Dharma- 

sutras. His citahons are apposite and selected only for the pur- 

^se of eluadation and at times for extracting principles. The 

Manutika of Govindaraja despite some lapses gives a faithful 

wpl^ation of the texts of the Smriti and is a reliable commentary. 

There is not much subtlety. But there is depth. Govindaraia 

sometimes iUustrates the obvious and is rather^Iaborare S 

treatment He is patiently analytic and pedestrian but sound in 
nis exposition. 

Yajnavalkyasmriti or the Institutes of Yajnavalkya, it would 

must have been compiled jn about the 
first century after Christ. According to one tradition Rishi Yajna- 

va^ya was the grandson of the redoubtable royal sage Vishva- 
iT an asspmw the Code it is mentioned that it was 

by Yajnavalkifa ° Dharmashastra was pronounced 

by Yajnavalkya. It is also stated in this Smriti that the compiler 

*he Brihadaranyaka 

upamsnad (x). The more acceptable view seem<! to ♦v.of 


(«f) I. 5S. 


(X) V.ijnj\alk>a3mriti HI. 110. 
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work of a follower of Yajnavalkya who hid his identity behind the 
name of the venerated rishi. Support is to be derived for this 
view from a statement in the Mitakshara of Vijnaneshvara, the 
celebrated expository treatise on this Smriti. The Code contains 
many j>arallels with other smritis and draws upon and quotes from 
a number of them. Yajnavalkya states that the ordained founda¬ 
tions of Dharma are: “The Shruti, the Smriti, the approved 
usage, what is agreeable to one’s self (good conscience) and desire 
sprung from due deliberation” (v). The last part of this text would 
seem to add one more source of law to those enumerated by 
Manu ( 2 ). The oft-quoted words of Manu: “Yet Karma Kur- 
vatosva syat pantoshantaratmanah . . (a) which emphasize 

satisfaction of the inner self as one of the indices of Dharma and 
the expression “desire sprung from due deliberation” have no bear¬ 
ing on positive law and must be read as having reference to Dhaimia 
in its ethical sense. The “self-satisfaction” mentioned in this 
context is not any one’s self-satisfaction but of those good persons 
who were learned in the Vedas (b). The words “desire sprung 
from due deliberation” do not incorporate any doctrine of private 
judgment in law. 

The Code of Yajnavalkya is in the main founded on Manu- 
smriti but the treatment here is more logical and s^mthesized. On 
a number of matters and particularly on the question of status of 
shudras, of women’s right of inheritance and to hold property, and 
of criminal penalty, Yajnavalkya although a follower of conven¬ 
tional conservatism is decidedly more liberal than Manu. The 
influence, though not direct, of Buddha “the enlightened” and 
Buddhism on the Vyavahara part of Dharma of this Smriti and 
the Smriti of Narada cannot be minimised. Buddha’s teachings 
and particularly his message of universal compassion naturally had 
effect on certain invidious and rigorous aspects of the law and this 
is reflected in the Smriti of Yajnavalkya. Punishments prescribed 
in this Code are comparatively less severe in case of a number of 
offences. There is greater recognition of the rights of women and 
of the status of shudras. Yajnavalkya deals with a number of sub¬ 
jects and deals exhaustively with the law of mortgages and hypo¬ 
thecation. He also deals with partnership and associations of 
persons interested in joint business ventures: “A number of 
traders, carrying on a trade for making profit, shall share profit 
and loss according to their respective shares, or according to the 
comp^act made between themselves. If any member of a company 
does an act, forbidden by the general body, or without their per¬ 
mission or negligently, and thereby causes a loss, he shall have to 
indemnify the others for the same” (c). 

(u) I, 7. Yajnavalkya enumerates in a (z) Manusinriti II. 12. 
well known vene fourteen sources of know- (a) Maousmriti IV, 161. Also see p. 3, 

ledge and Dharma: The four Vedas; their six supra. 

Angas or subsidiary sciences; the Dharma- (b) Madhatithi II, 6. 

shaslr.u, the Mimonsa containing rules of (r) II. 262, 26-3. C/. Voet: "’Societal ert 
exi^nis; the Nijaija or dialectic philosophy: contrarlut iurhuentium, Iponoc fidei cirnseruu 

and the Purunas or records of antiquity (I. ctmstans, xcmi»er re honcsta, de lucri et 
3). dumni communione.” 
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Adequate importance has not been given in Mdnusmriti to 
niles of procedure. There are quite a number of verses in Yaina- 
yall^^iMti which show that the law of procedure and evidence 
to be followed m civil disputes had made considerable progress by 
the tune of Yajnavalkya. There are no arid technicalities but it 
IS cle^ that by that time some elements of strict procedure had 
been found necessary and desirable. Yajnavalkya endorses the 
rule of pleading which insists upon all material facts on which a 
l^ty rehes being set out in his statement of claim or defence. 

That which is not alleged does not in the eye of law exist even 
toough as a matter of fact it might so exist” (d). Yajnavalkya 
does not confine justiciable matters to the eighteen tides popu- 
larised by the author of Manusmriti. Vyavaharapada —a cause 
for judicial proceeding—arises if any right of a person is infringed 
or any wrong is done to him by another in contravention of the 
Smritis or customary law (c). There are some remarkable verses 
in Yajnavalkyasmnti which challenge any possible assertion of 
Divine Right of Kings. He exhorts the king to be modest, even- 
minded and righteous, to give himself in service of his subjects and 
to daily look after the administration of justice. The injunction 
is: “Whether a brother, a son, a preceptor . . . none can escape 
from the punishment of the king, if he deviates from the perform¬ 
ance of his own duties” (f). 

Yajnavalkya on the whole is scientific and constructive. 
Although he is at times unduly elaborate there is in his work on 
most of the matters rigorous exclusion of inessentials. Most of his 
legal precepts though succinctly stated are full of juridical meaning 
and import (g). Sometimes he introduces in his language an auda¬ 
cious trick of phrase. He has enriched the vocabulary of law with 
some expressions remarkable for their precision and signi¬ 
ficance (h.). It is true that the authority of Yajnavalkyasmriti was 
greatly enhanced by the edifice of Mitakshara raised upon it by 
Vijnaneshvara and which commentary is today of, pre-eminent 
importance in the greater part of India (i). That does not, how¬ 
ever, detract from the merits of the work which has always been 
accepted as one of the three principal Codes among the Dharma- 
shastras and referred to as high authority by commentators of 
repute and in decisions of the Privy Council. 

Naradasmriti, also known as Naradiya Dharmashastra was 
compUed in a^ut a.d. 200. Narada purports to accord with the 
anaent wnt when he professes merely to be a compiler of the tradi- 


(ff) Mitnkshara II. 19. 

I. 5 Smr^voc/iara ctktpetem margena- 
dhanhttah |Mrai;i: Acedayati chedragne cuo- 
oaharapadam /li tat. 
if) I. 358. 

{<{) For instance, the verses relaline to 
partiUon the texts about partition 

C er xtirpcs between the metn>>ers of different 
rawhes or o )onit family. Divisioo of nrcK 
pe^ rehus sic stantibus is implicit in those 
n> es. AUo the rule about priority of the 
ptle u case of successive bypotbecatktt of 


^ 1 ?' about ascertain- 

thaw of partners II. 259. 

t c. . statin* the familiar examples of Act 
of State and Act of Cod resulting in frustra- 

™ 1 he uses only one word 

narnelv. the compound expression 

Dawtht. For sources of ]aw' he used the 
sini&^t expreuioo enapakahetun. 
u. othCT iiTiportaat coniinentAries on 

1 amavaJfcya see PP. 48^9 infra. For Mitak¬ 
shara see pp, 44*^8 infra. 


INTRODUCTION 


2 


tional law handed down from the times of Manu (j). In the intro¬ 
duction to his Code, Narada states that it is an abridgment of the 
larger work of Manu said to have originally been in one hundred 
thousand verses. The Code of Narada has come down to us in its 
integrity. It begins with an introduction and the treatment of the 
subject is divided into two parts. The first deals with judicature 
and the second enumerates and discusses with remarkable clarity 
the eighteen titles of law contained in the Manusmriti. Clarity and 
fidelity to the texts of Manu are not, however, the only merits of 
the Code. Although there is a faithful similitude with certain 
texts of Manu, Narada differs from him on a number of interesting 
and important points. He is categorical and emphatic in his state¬ 
ment that custom is powerful and overrides any text of the sacred 
law (k ), His work is systematised and he is exhaustive in his 
treatment. He does not show any servile adherence to the views 
of his illustrious predecessors; nor does he shrink from stepping in 
and declaring rules in conformity with the changes that had taken 
place in social, economic and political conditions. One great merit 
of this smriti is that it states the law in a straightforu ard 
manner in a logical sequence which is readily assimilated and in a 
style which is both clear and attractive. There is euphony in a 
number of verses of Narada but he never sacrifices precision to 
euphony. Narada is renowned for the advanced and progressive 
views expressed by him on a number of matters. A feature of his 
Smriti is that it deals solely with law (Vyavahara) and does not 
contain sections on Achara or Prayaschitta. Some of the topics of 
law dealt with by Narada are inheritance, ownership, property, 
gifts and partnership. He also treats inter alia of the age of 
majority (1), shares of widow and unmarried sisters on partition 
between sons, and recognises separation and remarriage by a 
woman in certain circumstances (m). Narada gives some detailed 
rules relating to payment of interest. After stating the general 
rules relating to interest, he adds that there can be special rules 
recognised by usage. There arc some rules founded on principles 
which are recognised as soimd under the modern law on the sub¬ 
ject of interest. In certain cases of loans where no interest is 
stipulated interest can begin to run from the date of demand (n). 
Narada condemns usury (o). 

An outstanding feature of this Smriti is that it lays down a 
series of rules relating to pleading, evidence of witnesses and 
procedure. These rules make interesting reading and reference 
may be made to some of them. Narada speaks of the plaint as of 
the essence of a law-suit and stresses the rule that it must disclose 


0) The colophon in one maniurript in 
chanicter examined by Prof. Jolly 
/fi Manaiadharmashastre Naradaproktayam 
S<imlutatjam"\ 

(fc) See f.n. (g) on p. 19. Justinian's 
compiKiti^s are collectively referretl to in 
rnoijrrn legal literature nx the Cnryins inris 
civilis. In the Digest, whicli is a part of tlio 
S4iuc« Kituetimes culled tlu? Pandet ts is 


stated; Qiidrc ret tissime illutl receptum est, 
ut leges non solum suffragio legUlatorU. sed 

ft 4 ft ominium per desuetu- 

dmem abrogatur— 

(/) Narada uses the expression Vijavo/iara- 
nui/i to denote one who is iuris. 

<m) XII. 

(»0 I. 105, 108. 109. 

(o) I. no. in. 
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a proper cause of action (p). In dealing with the defendant’s reply 
he states: “The defendant immediately after having become 
acquainted with the tenor of the plaint, shall submit in writing his 
answer, which must correspond to the tenor of the plaint” (q). 
“An answer is fourfold: a denial; a confession; a special plea; and 
that which is based on a plea of former judgment” (r). Reverting 
to the pleading of the plaintiff he adds: “Before the answer to the 
plaint has been tendered by the defendant, the plaintiff may 
amend his own statements as much as he desire” (s). “These are 
called the defects of a plaint: if it relates to a different subject; if 
it is unmeaning; if the amount (relief) has not been properly 
stated; if it is wanting in propriety; if the writing is deficient or 
redundant . . .” (t). “He who forsakes his original claim and pro¬ 
duces a new one, loses his suit, because he confounds two plaints 
with one another” (u). As to burden of proof he rules: “What 
the claimant has declared in the plaint that he must substantiate 
by adducing evidence at the trial” (u). “Where the defendant has 
answered the plaint by means of a special plea, it becomes incum¬ 
bent on him to prove his assertion, and he is placed in the position 
of a claimant” (to). Referring to the decree of the court Narada 
says: “The victorious party shall receive a document recording 
his success, and couched in appropriate language (x). 

Asahaya, who is himself quoted with esteem in a number of 
treatises and digests, has written the Naradabhashya which is a 
very useful commentary on Naradasmriti. Asahaya lived in about 
the beginning of the seventh century and is probably the earliest 
of the leading commentators. A translation by Dr. Jolly of the 
larger of two versions of Naradasmriti, now generally accepted as 
the authentic text of the Code of Narada, was published in the 
Bibliotheca Indica in 1876. In his edition of Naradasmriti pub¬ 
lished in the Sacred Books of the East Series, Dr, Jolly has used 
Asahaya’s commentary. Asahaya shares with other early com¬ 
mentators the peculiarity of giving illustrations taken from every¬ 
day life of his period, which help to throw light on the practical 
working of the law in those times. The available commentary of 
Asahaya has not been preserved in its original shape and is not 
complete (y). 

A striking feature of Naradasmriti is that it is the first of the 
Dharmashastras to accept and record the principle that king-made 
laws could override any rule of law laid down in the Smritis. The 
most glorious chapter in the history of ancient India had commenc¬ 
ed with the reign of the Maurya dynasty (founded by Chandra- 
gupta in 321 b.c.). Ashoka, devanampriya as he is described in 
his Edicts, was another Mauryan Emperor who ruled an empire the 


(p) Intro. I. 6:Saror(u vijacaharanam pra- 
tiina xnmudahriita. 

(< 7 ) Inin;. II, 2. 

(f) Intni. IT. 4. 

(i) Intro. II, 7. 

(0 Intro. II, 8. 


<u) Intro. IT. 24. 

(f) Intro. II. 27. 

(t() Intro. II. 31. 

(x) Intn). II. 4'3. 

(y) S.B.E. Vol. .\X.\III. pp. XIXXX. 
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boundaries of which extended from the Himalayas to the Vindhyas 
and the eastern ocean to the western ocean (z). Other emi:)erors 
and powerful kings succeeded the Mauryas. Those Mauryan and 
other emperors and kings, while theoretically subscribing to the 
tradition that law (Dharnia) was mightier than the king, promul¬ 
gated many laws and edicts and from the nature of things the king- 
made laws were bound to be enforced (a). The monarchs who 
flourished in that age might well have said like their Roman con¬ 
temporaries *Regia voluntas suprema lex^ but as a rule they took 
care not to say it aloud. Narada concedes the high authority and 
sanction of king-made laws (b). He also adds: “As the king has 
obtained lordship he has to be obeyed. Polity depends on him” (c) . 

Naradasmriti affords great help in deriving reliable knowledge 
of the line of evolution which Hindu law and jurisprudence had 
pursued during the remarkable era of the Dharmashastras, it 
being in point of time the last of the three leading Codes. Bryce 
has observed: “The law of every country is the outcome and 
result of the economic and social conditions of that country as well 
as expression of its intellectual capacity for dealing with these con¬ 
ditions.” There is intrinsic as well as other evidence to show that 
the work was compiled after there had been remarkable political, 
economic and social progress in the country, when the highest 
intellectual capacity of the people had already produced the philo¬ 
sophy of the Upanishads out of which had been developed the 
doctrine of Karmayoga, and when considerable advancement had 
been made in Hindu jurisprudence. 

The compiler of Naradasmriti, according to Dr. Jolly, probably 
lived in Nepal (d). This smritikar seems to have attributed the 
authorship of his compendium to Devarshi Narada, one of the great 
Rishis of antiquity. That the authors of this and other important 
smritis should not express their real identity has baffled some 
writers and the question has at times been posed as to whether 
some of them were not dilettanti. One reason suggested for this 
anonymity, a reason not very complimentary, was that by father¬ 
ing their smritis on ancient rishis in the opening stanzas of their 
works, they tried to get meretricious authority and age which 
would not otherwise have been their ix)rtion. The more acceptable 
reason for these jurist-theologians ascribing their works to others 
seems to be that they were unconcerned about personal fame and 
the fruits of their efforts and yet anxious to give the people 
standard works on Dharma when they fathered their Institutes on 
the time-honoured sages of the past some of whom were regarded 
as the “first path-finders”. The names of many great thinliers of 
the Upanishads remain similarly undisclosed. 


f*) The country was often called Anjacarta 
and sometimes a part of It was mentioned 
as Brahmavatra: Manusmriti 11, 17. 

NarudjLsmriti XVIII, 25. Also see pp. 

S4''>-5. 

ib) Intro. I. 11-11. 

^c) “It is for the establishment of order 


that various laws have been proclaimed by 
kin^s. A royal order is declared to overrule 
such laws even" : earitjn raiashusanam XVIII 
24. Also see .XVIII, 2.5. 

<f/) There is no rcli.iblc data for this 
opinion. 
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Parashara Smriti is mentioned in the enumeration of Yajna- 
valkya. Parashara also gives a list of the law-givers. Most of the 
names in Parashara s list are to be found in the enumeration of 
Yajnavalkya. He does not mention Yama, Brihaspati and Vyasa but 
includes instead Kashyapa, Gargya and Prachetas. The author of 
this Smriti appears to have adopted the name of a revered sage of 
antiquity who is referred to in the work as the father of Vyasa. 
Parasharasmriti deals only with the subjects of Achara and Praya- 
shchitta and omits discussion of Vyavahara. Adverting to civil 
law, Parashara says that certain questions are to be determined by 
the decisions of a parishad or an assembly of the learned. This 
statement is interpreted by Mr. Mandlik to mean that Parashara 
found the civil law of the smritis so considerably modified by 
usage that he felt it unsafe to refer his readers to those works, and 
therefore invested the verdicts of the parishads or conclaves of the 
learned versed in the current usages of the country with great 
authority (e). Whatever be the reason for the omission by Para¬ 
shara to treat specifically of Vyavahara in his work, it does appear 
that Parashara recognised current usages and customs of the people 
as transcendent law. Madhavacharya’s commentary on this smriti 
is known as Parashara Madhaviya and is often mentioned as the 
Madhaviya (/). Being a great scholar and also a prime minister of 
the great Vijayanagar kingdom, his work is accepted as one of the 
leading authorities in the South (g). Madhavacharya in his com¬ 
mentary deals with Vyavaharapada as well as the religious matters 
treated in the smriti of Parashara. 


The smriti of Brihaspati is unfortunately not available in its 
integrity; Brihaspati like Harada who preceded him is compara¬ 
tively very unorthodox. A comparison of his work with Narada- 
smriti and other relative criteria would suggest that it must have 
been compiled one or two centuries after Narada and at a time 
when in many branches of it the law had made further strides in 
its line of development. There are verses on the subject of 
“concerns of a partnership” which illustrate this, though it is clear 
from the available texts that a number of Brihaspati’s rules on the 
subject have not been traced. The element of mutual agency in 
partnership which is a product of the same commercial necessities 
as ordinary agency, requires that the business must be carried on 
by the partners or some of them acting for all. Brihaspati rules 
that every partner is in contemplation of law the general and 
accredited agent of the partnership: “Whatever property one 
p3rtn6r may give (or lend) fiuthorized by many, or whatever 
contract he may execute, all that is considered as having been done 
by all” (H). He also deals with the right of a partner to be 


(c) Hindu Law, p. 110. 

(/) An English tranil.ition of the law of 
inhrritanc’P and ^itcTts^ion from th«s Irpafise 
was nnhlislwd liv Mr. A, C. Rnmrll. CVImt 
translations nf thv ^aiite an* to Ih* f<»>ind in 
llw imblitalions of VoI. II. and 

Sctlur* 


(S) Suhifarnmntr/o w Vrukata^nhttnmmn, 

I.L.R. il94l) Mad. 989. lOCM). OfUcrtnr of 
MOiluni Monfftto Ramuimcn < 1868) 12 

M.i.X. 417. 

•y nrilhispali XIV. 3 tS.B.E. VoI. 

•\*\.\ J 1J 
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indemnified by the firm in respect of acts done by him in an 
emergency for the preservation of the common stock and the obli¬ 
gation of a partner in his turn to indemnify his partners for any 
loss caused to them by his negligence (i). Brihaspati disting\iishes 
civil wrongs and crimes from other titles of law: Dvipado vyava- 
harashcha dhanahinsa samudbhavah. The content of the incom¬ 
plete and somewhat scattered rules of this smriti available to us is 
abundant proof of the reason for the lasting influence of this illus¬ 
trious authority on Hindu law. Brihaspati gives a number of 
general principles on a variety of subjects. He is in full accord 
with the salutary rule that the meaning of words should be such 
as has been received by common acceptation (j) and the preferable 
exposition of any rule of law should be that which is approved by 
constant and continual use and experience; optima enim est legis 
interpres consuetudo. 

The rules of procedure and particularly those relating to plead* Rules of 
ings laid down by Brihaspati are a great advance on the adjectival 
law in operation before his time and which had to be gathered from 
the sporadic rules of Manu on matters of procedure, the Yajna- 
valkyasmriti and the more elaborate rules in the texts of Narada. 

Brihaspati speaks of four stages of a judicial proceeding: The 
filing of the Plaint; the filing of the Reply: trial of the suit having 
regard to burden of proof and passing of the decree (k). The 
requirements of a plaint stressed by Brihaspati are that the plead¬ 
ing must be precise in words; reasonable; brief; rich in content; 
unambiguous; free from confusion; and devoid of improper argu¬ 
ments (1). Of a written statement he says: One should not cause 
to be written an answer which wanders from the subject; or which 
is not to the point, too confined or too extensive, or not in con¬ 
formity with the plaint, or not adequate or absurd or ambigu¬ 
ous (m). Disposal of a suit ex paT*te was discouraged and if pos¬ 
sible the defendant was by processual law to be compelled to make 
his reply (n). One of the processes adopted has its analogue in 
the writ of early English law Capias ad respondendum under 
which an absconding defendant in a civil action was arrested or 
obliged to give special bail. Brihaspati laid down that it should be 
only in case of the failure of the process of law that the decision 
should go against the defendant and give to the plaintiff the relief 
sought by him (o). He gives a set of rules regarding witnesses and 
documentary evidence and also treats of estoppel (p) and adverse 
possession (q). 

The author of this Smriti appears to have adopted not inappro- insistence 
priately the name of Guru Brihaspati the venerated Rishi who precision. 


0) Brihaspati XIV, 9. 10 (S.B.E. V;ol. 
XXXlII). 

(/) sense attached by current usage 

« to prevair\ Budhiijogamapaharati. 

^ (k) Brihaspati III, 12 (S.B.E. Vol. 

XXXIII). 

in. 5. 6 (S.B.E. Vol. 


^:^w)^Brihaspati IV, 8 (S.B.E. Vol. 

2. 3 (S.B.E. Vol. 

AXXIII). lliere are some tcxU on proce¬ 
dural law which are ascribed both to Brihas¬ 
pati and Katyayana. 

io) Brihaspati IV, 4 (S.B.E. Vol. XXXIII). 

(p) Brihaspati IX. 9. 

(q) Brihaspati Ch, IX. 
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a(^rding to Hindu mythology was the preceptor of the Gods and 
whose name was immortalized by associating it with Guru the 
largest planet on the solar system. That planet, it may not alto¬ 
gether be amiss to observe, is believed to be concerned with law. 
Brihaspati does not state masses of verses to be learnt by rote. He 
does not revel in the use of words but prefers exactitude and his 
definitions are- verily definitive. His rules are coherent and con¬ 
sistent and he does not give any undifferentiated details. Many of 
his original pronouncements are vested with concrete significance 
and he takes a spinozistic view of the whole system of law. Though 
available in parts which are incomplete and in some cases broken 
off It is one of the most readable of the smritis and is written in 
M arresting style. There is remarkably skilful use of assonance 
in some of the verses of Brihaspati but nothing is given up to the 
exigencies of metre. In a verse of fundamental importance he 
perfected the doctrine about invoking the aid of equity and enjoined 
that a decision must not be made solely by having recourse to the 
letter of the written codes (r). M. Kane has observed that the 
complete Smriti “will be, when discovered, a very precious monu¬ 
ment of ancient India, exhibiting the high watermark of Indian 
acumen in strictly legal principles and definitions” (s). Dr. Jolly 
undertook the arduous task of reconstruction of this smriti from 
the available sources and collected and arranged the legal texts 
(verses) attributed to Brihaspati from the worxs in which they 
were quoted. An English translation of those verse.s is published 
in the Sacred Books of the East Series. Dr. Jolly has observed; 

The fragments of Brihaspati are among the most precious relics of 
the early legal bterature of India” (t). 

The Smriti of Katyayana also is unfortunately not available in 
its integrity. Texts from this smriti are copiously quoted in all the 
principal commentaries. A noteworthy feature of this smriti is 
the variety of subjects dealt with in it and the rules of adjectival 
law there stated and which go to show the progress made in that 
branch of the law by the time of Katyayana (fourth or fifth century 
after Christ). The topics dealt with by Katyayana have a wide 
range. In procedural law they range from judicature and pleadings 
to means of proof and probative value of different types of evidence. 
Another notable feature of this smriti is that the king despite 
his lordship over the land is not accepted as the owner of the soil. 
Ownership in land is declared to belong to the subject and the king 
is not entitled to claim anything more than one-sixth of the produce 
by way of land revenue (u). Katyayana is emphatic when he says 
that the king should resort to the dictates of the Dharmashastra 
and exhorts him not to be guided by considerations of policy 
favoured by the Arthashastra (u). The most striking feature of 
this smriti, however, is its treatment of the law of Stridhan. The 


(r) See f.D. (h) 00 p. 62. 

(•^ Vol. I. o. 207. 

(0 S.B.E. Vol. XXXIII, p. 211. 


/m) Bhootanani Siramittcam. 

(c) S.B.E. Vol. xxxm, p. 271. 
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whole law relating to the rights of a woman over her stridhan has 
been evolved from a text of Narada and certain texts of Katya- 
yana (uj). The available verses of Katyayana relating to woman’s 
pro^rty and her power of disposal over the same became the 
subject-matter of elaborate critical study by later commentators as 
he was probably the first of the Smritiwriters to discuss the sub¬ 
ject in some details. There is discernible here a blend of empiri¬ 
cism and rationalism. 


There are many interesting verses of Katyayana dealing with 
adjectival law. Rules of the law of pleadings from Katyayana- 
Smriti quoted by the commentators clearly go to show that this 
Smriti marks an advanced stage of development in adjectival law. 
In a verse in the Mitakshara, Katyayana is quoted as enumerating 
the form and nature of a Reply (written statement): “a confession, 
a denial, a special exception and a plea of former judgment (res 
judicata) are the four sorts of answers’’ (x). Katyayana is more 
liberal than his predecessors in the matter of allowing amendments 
in pleadings. In considering probative value of evidence Katya¬ 
yana states that positive oral testimony should carry more weight 
than a mere inference and documentary evidence speaks louder 
than oral testimony (y). He treats of judicature at some length 
and lays down the requisite qualifications of a Judge (z) and 
jurors who it seems assisted the judge in certain types of cases 
both civil and criminal. In dealing with adverse possession and 
limitation he draws the necessary distinction between possession 
de jacto and mere ostensible possession by any person amounting 
really to custody (a). 

There are numerous verses of Katyayana which bear the im¬ 
press of the rules laid down by Narada and Brihaspati and it Ss 
clear that he has rephrased, clarified and expanded a number of 
texts from their smritis. Katyayana maintains unimpaired the dis¬ 
tinctive qualities of the smriti of Brihaspati to which he freely 
refers. His exposition is authoritative and remarkable for its 
freshness of style and vigorous approach. There can be little doubt 
that this smriti must have been brought into line with current law. 
It must have commanded a wide appeal as may readily be gathered 
from the profuse manner in which it has been quoted in all the 

leading commentaries (b). The Smriti Chandrika (c) alone, it has 
been reckoned, quotes nearly six hundred verses of Katyayana. 
^e arduous task of collecting all the available texts of Katyayana 
from numerous commentaries and digests was accomolished by 
Mahamahopadhyaya Kane who collated and published in 1933 about 


(u) See § 113 poit. 

• ^ Katyayana describes these four answers 

\ ’ Also sec Narada I. 4, 

Anumanad gunth sakshi: Sakshibhtjo 
nkhitam guruh. 

these arc that he should be 
in law, impartiaL balanced 
nrm^ temperate^ industrious, free from 


aoKcr, merciful and intelligent 

^uch ptrson doe 

c Bnh^pati and Katyayana. 

(c) See pp. 54-55 infra. ' ^ 
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tranSn"^ - English 

fn h "°"e of which can be said 

and r.P °T ^ complete form. Praiseworthy efforts 

the last hundrS T ®‘=1'°1^ during 

the last hundred years have resulted in the collection of a number 

SmrU '"^"^cripts. Unfortunately only fragments of some of thL 
Smr.t.s have been traced and in case of some others all that we 

the'^^C^® references to and stray quotations from them in 

Ist ofT/ • The authentic existence ot 

tToned in other” nh" k‘ 

tioned in other Dharmashastras and referred to as recognised 
authorities by the Commentators. Of these mention may be^made 

varS\rT[ncTud!d Vyasa and Sam- 

Ind n enumeration of Yajnavalkya (e) Vyasa 

and Devala appear to have adopted the names of very ancient and 

venera e seers mentioned in Hindu scriptures (/). The Smriti 

Chandnka .s plentiful in citations from their works g) Apararka 

also quotes freely from these smritis in his massive ^treatL <h) 

According to Vyasa all wealth given to a wife by her husband was 

her absolute property (i). As to the contents of judgment and 

tleiml If !,‘‘ Sive an abstract of the 

® ’ f ^ evidence on record, discussion of the quesUons 

Devak m '’"‘^7‘"®hon and the law applicable to the .same. 

renee • i progressive and liberal smritikars who 

gnised remarriage of a woman in certain events (fc) Texts 

from his smriti and particularly those relaUng to partition of heri¬ 
tage and succession have been quoted in a large number of works 
and in numerous decisions of Courts. Texts from the smriti of 
bamvarta are cited m many works. This Smritikar laid down 
some equitable rules relating to the law of interest. 

No conspwtus howsoever brief of the sources from which 
knowledge of Hindu law may be derived and of the stages of its 
lepl literature can omit to notice the Arthashastra of Kautilva 
who aixording to the most firmly estabhshed tradition was the 
celebrated Chanakya whose praenomen was Vishnugupta The 
work IS not a Dharmashastra but a masterly treatise on ancient 
Inian polity and a veritable reservoir of rules infer alia relatins 
to the duties of a king, his administration including administration 
o justice, laws, courts of law, legal procedure, taxation, rights of 
women, marriage, divorce and numerous other matt;rs whii* 


(•0 It may he of some interest to the 
rentier to mention that in the seventh cen¬ 
tury after Christ. Hsuan-ts.inB. tlio most 
famous of the Chinese tnuellers who c.in)e 
to Intlia and riuatined as a M.ister of L.»ws 
at the Nalanda Unuersity, wrote in a letter 
to an Indian friend "AmonR the Sutras and 
Shastra-s. that I. Hsuan-tsanB, had brought 
with me I base already translated—in a*! 30 
volumes —India and China by Dr P r 

highl> ■ of ■ the 

admiaisUation of iustke in India. A num- 


of works token by him were lost on the 

•V«|\ , 

le) See p. 18 uipra. 

(f) Bh.igavad Gito Discourse X. 13. 

iet See p. oi infra. 

(h) See p. 49 infr<i. 

fO lo</«/in bluntra dlianam dattam ta 
U<^tnaAonu/Ofn opnntjat. 

kJ!^ in the list of smriti- 

fo) ■.tp', 18“ pro! : s« f.n. 

MirViojrAS.'rs'rr^';'"' 
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would form the subject-matter of philosophy (?), sociology, eco¬ 
nomics and hygiene. In discussing the duties of a king, Kautilya 
says: “In the happiness of his subjects lies his happiness; in their 
welfare his welfare; whatever pleases himself he shall not consider 
as good, but whatever pleases his subjects he shall consider as 
good” (m). Arthashastra means the science of polity (ml). The 
word “Artha*’ is at times understood in a mundane and derogatory 
sense but the connotation of Artliashastra is of dandaniti or the 
science of Government. The compendium deals with matters 
wordly as distinguished from religious and principally with the 
State and its governance. Kautilya stresses the importance of 
dandaniti and observes that according to the school of Ushanas, 

“there is only one science and that is the science of Government; 
for they say, it is in that science that all other sciences have their 
origin and end**. A number of Kaulilya’s precepts and maxims 
having bearing on the welfare of the State and the king are founded 
solely on considerations of policy. With scientific application of 
principles of utilitarianism, he builds up his theory and science of 
governance. Some of his tenets proceed on the assumption that 
human nature consisted not of social benevolence but of self-love, 
the instinct of self-preservation and of self-seeking activity. Like 
Hobbes the English political philosopher, he would have the State 
supreme in all matters affecting the mutual relations of men and 
like the Leviathan encompass all living beings. He endorses 
empiricism in philosophy and utilitarianism in politics and law. In 
some matters of piolitics he endorses unscrupulous statecraft like 
the Florentine author of del Principe. It is not necessary, how¬ 
ever, to refer here to any of his machiavellian propositions on the 
subject of policy. 

The authentic text of the Arthashastra of Kautilya—although Monumental 
it was mentioned and extracts from it were quoted in numerous 
ancient works and historical monographs—was not available until 
its discovery in 1909 when it was translated and published by Dr. 

Shamasastri. Dr. Jolly and Dr. Schmidt also brought out an edi¬ 
tion of Kautilya*s Arthashastra. This monumental work has since 
its first publication started controversies about the work itself, its 
date and the identity of its author. Most historians are agreed that 
it was Vishnugupta Chanakya the author of Kautiliya-Arthashastra 
who successfully helped and guided Chandragupta Maurya in 
establishing a mighty empire in the fourth century before Christ. 

Megasthenes the Greek ambassador at the Court of Chandragupta, 

Justin the Greek writer and some others refer to Chandragupta as 
Sandrocottos. When Alexander conquered the Punjab a large 
part of Northern India remained under the sway of the last of 
the Emperors. The Nandas were exterminated by Chandragupta, 

It) Kautilya speaks of philosophy as ''the (^il) For a conspectus of the relation be- 
lamp of all the sciences* the means of per- tween Arthashastra and Dharmashastra see 
tprmioK all the works and the support of all the Article by Justice Gajeodraeadkar in 
the duties/’ A I R. (1963) Journal pp 24-26 

(m) Bk. I, Ch. XIX. para 39. 
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who also defeated Seleukos, the general of Alexander, who on the 
death of Alexander had inherited the eastern countries conquered 
y the latter. Justin and many historians are agreed that India 
shook off the yoke of servitude soon after the death of Alexander 

T ® liberation was Chandragupta. 

In his work Kautilya points out how a foreign ruler drains the 

country of its wealth (apavahaxjati) and squeezes out of it as much 

as possible by exaction and taxation (karshayati) . At the end of 

his work Kautilya claims that he had liberated the country from 

misrule and further states: “Having seen discrepancies in many 

ways on the part of the writers on the Shastras, Vishnugupta himself 

has made (this) Sutra and commentary.” His approach being 

alwaj^ practical, he is averse to theoretical speculations. He does 

not offer his homage to a number of earlier doctrines in matters of 

law and carries his legal propositions to their logical consequences. 

One of the controversies that arose after the discovery of the 
Arthashastra was whether at any time king-made law had higher 
authority than the law promulgated in the Dharmashastras. Some 
scholars were emphatic in their view that such was the case. The 
relevant text in the Arthashastra is: “Sacred law (dhanna) 
evidence (Vyavahara), History {Charitra), and edicts of kings 
(Rajashasana) are the four legs of law. Of these four, in order, 
the later is superior to the one previously named” (n). The ques¬ 
tion really falls within the purview of legal history. It may not 
be amiss, however, to observe that the Arthashastra was written 
at a period in the history of India during which law and politics 
were not accepted as wholly and strictly controlled by ancient rules 
of dharmo, but as matters to be dealt with severally and freed from 
religious domination. In actual practice the edicts and ordinances 
of the powerful Mauryan emperors like Chandragupta and 
Ashoka (o) and the kings who succeeded them, were from their 
very nature and by reason of the sanction behind them, bound to 
be accepted and enforced without any challenge even when they 
did not accord with the Smriti law. Administration of justice 
{Dand/i) vested in the King and those emperors and kings laid 
down numerous laws according to their own judgment and to suit 
the felt necessities of the people over whom they ruled at a time 
of remarkable political, economic and social progress. Yajoa- 
valkya, although he does not recognise the authority of king-made 
law does refer to the same: Dharmo rajakritaschayah meaning 
"the law that is promulgated by the sovereign" (p). Similarly 
Narada, as has already been pointed out (q), concedes the high 
authority and sanction of king-made laws. Kautilya himself sub¬ 
scribes to the view that the king and the laws were created by the 
^ople and that laws were of popular origin. According to him, the 
King at the time of his coronation affirmed that his prerogatives 
and powers emanated from the people and his oath was really an 


(n) in. Ch. I, 1 , 30 . 

(o) Sec p. 26 stiprti. 


■p) II. 1S6, 

(t/i p. 27 i/ipra, 
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oath of service to the people: “May I be deprived of heaven, of 
life, and of progeny, if I oppress you.” Narada, after stating that 
the king had been appointed to administer justice and decide law¬ 
suits, adds “Avoiding carefully the violation of either the sacred 
law or the Arthashastra, he should conduct the trial attentively 
and skilfully” (r). This and other relevant data would .seem to 
indicate that as far as possible the edicts and ordinances of the 
kings so operated as not to disturb any fundamental concepts or 
rules of law embodied in the Dharmashastras. And it would seem 
from the Arthashastra itself that theoretically at least Kautilya 
regarded king-made law and rescripts as a set of rules and 
announcements operating within the matrix and framework of the 
traditional law embodied in the Dharmashastras. 

The work is not a Dharmashastra and is not to be understood 
as a source of Hindu law. Its very great importance, however, is 
that it throws a flood of light on a number of matters including law 
and its administration before the time of the metrical smritis. It 


Not a 
source of 
law. 


gives invaluable information on a variety of subjects such as social 
stratification and organisation of matters of administration internal 
and foreign, civil, military, commercial, fiscal and judicial. The 
work is divided into 15 Books {adhikararias) and 150 chapters 
which are admirably arranged. Book III deals with dlturviasthiya 
that is with matters “concerning law”. In Book IV are discussed 
numerous matters affecting administration of justice including 
“measures to suppress disturbance to peace”, crimes and punish¬ 
ment in case of various offences. It may be of interest to note that 
some of the matters treated in this masterly compendium relate to 
municipal administration; co-operative undertaking; juvenile delin¬ 
quency; investigation in case of sudden death; vagrancy; and 
superintendence of slaughter-houses, liquor shops, passports, etc. 
Punishments prescribed for certain offences relating to morality 
and social hygiene were severe and in some cases gruesome and un¬ 
speakable. Caste entered in a conspicuous manner and privileges 
and disabilities of caste are reflected in the nature of offences men¬ 
tioned in the Arthashastra and the punishments to be meted out 
to offenders. Kautilya, however, adds “Whoever imposes severe 
punishment becomes repulsive to the people; while he who awards 
mild punishment becomes contemptible; but whoever imposes 
punishment as deserved becomes respectable; . . . punishment when 
ill awarded under the influence of greed or anger or owing to 
ignorance, excites fury even among hermits and ascetics dwelling 
in forests, not to speak of householders.” 

The work is in the Sutra style. Kautilya prefers prose to style of a 
verse and comparatively the number of verses in the Arthashastra Precisist. 
is not large. There is economy of language which is easily per¬ 
ceptible. There are some expressions which the author admits to 
have been coined by him and some expressions which are anti¬ 
quated. The work bears on its face the evidence of skilful and 


(r) I, 37. 
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masterly treatment and clearly shows that it is by an authoritv 
second to none on the subject. The style is singularly lucid and 

fre as precise T KautiJya’s generahz^ions 

absorLg Intere" observations are of 

by tie tu£s oTth^ — importance was attached 

fnfor that it is possible to get more vivid and d^iled 

TtnnTfj''' T Constituted judiciary as now un*r 

i." “d there is hardly irdata 

Pre Sutra°De ®tihject of judicature from the literature of the 
Pre-Sutra period. In ancient India the bulk if not the whole ad 

for disfussine puT V deliberative bodies assembled 

tor discussing pubhc business and also served as the forum for 

hem'’fsr'Ve ‘’"““Sht before 

them (s). The kmg mentioned in the very ancient works is not a 

L^no rehabl^^k'^t^*^ autonomous clan. There 

Wore thf St^W h"'' r ? ‘^■■ritorial kingdoms which flourished 

sTrone clntL? ‘ ^"“^yas with its 

s rong central government and duly constituted courts of law 
Dhaiiasutra^ any exposition of the subject of judicature in the 
extern Dhl,^' ®“hest among the authors of the 

ad^rn f exercise of dcnda and of 

tu^^f^heT ‘h^ king in conformity with the Insti- 

thlc Vasishtha enjoins the king to punish 

with^t^ ° '■^'^Sress the law and inflict punishment in accordance 
th the precepts of the sacred records and with precedents (u) 
there is no reference to any centrahsed judicial system and there 

|*° interference by the kings with the tradi- 

nal local tribunals which functioned in matters of local impor¬ 
tance mcluding dispensaUon of justice. 

^'■i^skastra of Kautilya was written when India was 
pohticaUy and administratively unified and there was consolidation 
of power in the hands of the emperors (r) whose writ ran in the 
whole country Here we have a comprehensive account of ad- 
mimstration which shows that no a priori hmitation was set on 
any State activity. Kautilya gives a vivid description of the kind’s 
courts of jusUce. "^ere was the court for the sangraha which 
was for a group of ten viUages; there was the court for tL 
droruimukha which was for a group of four hundred villages- and 
there was the court for the sthaniya which was for a group of ’eiS 
hundred villages; and there was above them all the court presid^ 
over by the king’s judges. A remarkable feature of » 

to the local jurisdictions which had been functioning fo^ 


. position was ascribed to 

the Sabha and Sam.ti in the VecJas: ^hL 
cha ma samiUichavatam praiapatcrduhitarau 
iamvidane (Athanaveda VlII, 12) 


in XI, 28: XI, 19. 
iu) XIX. 8, 10. 

(t) See p. 34 supra. 
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centuries. He does not expressly mention any supplementary 
jurisdictions and only speaks of the establishment of the king’s 
courts. The traditional local authority (village community) 
represented a national system of local self-government and local 
jurisdiction. It would seem that though a net-work of king’s courts 
was established the local jurisdictions had not disappeared. There 
was a certain amount of institutional continuity although the king’s 
courts were naturally superior in their universal extent and stability 
and the sanction behind them. 

During the Smriti period there was remarkable progress in 
and unification of law both substantive and adjectival. This is 
noticeable in many texts of Manu and Yajnavalkya but we get a 
much better idea of the adjectival law including judicature from 
the smritis of Narada, Brihaspati and Katyayana. Manu speaks 
of the royal court (Sabha) staffed by experienced councillors and 
directs the king to administer justice in the Sabha and to decide 
cases which fall under the eighteen titles of law according to 
principles drawn from local usages and from the Institutes of the 
sacred law (w ). Manu also speaks of administrative units consist¬ 
ing of one, ten, twenty, hundred and thousand villages (x) and 
from this and other texts of these smritikars we get some informa¬ 
tion about the hierarchy of courts with the king as the final arbiter. 
The tribunals set forth by Yajnavalkya (y) and other later smriti¬ 
kars as kula, shreni and puga were not forums of private arbitra¬ 
ment but they functioned as tribunals noticed and approved of by 
the leading smritikars and accepted as part of the judicial machinery 
both by the king and the people. Broadly speaking Kula means 
an assemblage of persons of the same family or community or tribe 
or caste or race. The meaning of the expression in the present 
context is a family council. But the word ‘family’ is to be under¬ 
stood as one of wide import and as inclusive of members of a caste 
or tribe. Shreni means a corporation or company of artisans fol¬ 
lowing the same business: It also means a guild or association of 
traders in any branch of commerce. It may be observed en passant 
that by the time of Yajnavalkya there was unprecedented progress 
in trade and industry and we read of Indian merchantmen sailing 
the seven seas. Puga in its broad sense means an association or a 
union or an assembly. The expression in the present context has 
the element of habitance and means persons living in a village or 
town or city. Narada uses the parallel expression gana instead 
of puga. The leader of the local assembly was designated ganapati. 
Narada says: “Gatherings (hula), corporations (shreni), assem¬ 
blies (gana), one appointed (by the king) and the king himself, 
are invested with the power to decide lawsuits; and of these, each 
succeeding one is superior to the one preceding in order’* iz ). 
Brihaspati also refers to this network of courts. He speaks inter 

Or) M.inusmriti VIII. 1. 3-8: Also sec ly) Y.iinavalkya II 30. 

VIII. Nuradaimnti: latroductiOD, 7* 

(j) Manusmnti VII, 115. 


Hierarchy of 
Courts 
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the smritis. 
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aha of cou^ of itinerant judges functioning from place to place 
and describes *e court headed by the King’s Chief Justice as 
mudnta (a). The last mentioned court had the privilege of using 
the king s seal. He states: Let the king or a member of a twice 
born caste officiating as Chief Judge try causes, acting on princi¬ 
ples of equity and abiding by the opinion of the judges and by the 

fnWV 1 °^ t ^ ha^ -t been duly 

nvestigated by kula, it should be decided after due deliberation 

by when it has not been duly examined by shreni it should 

out bv '* sufficiently made 

out by puga, it should be determined by appointed judges. Judges 

Pbced-T'"' the rest; the chief judge is 

p aced above them; and the king is superior to all” (b). The king’s 

W “bimate court and in theory presided over by the 

Chief it must have mostly been headed by the 

ef Justice {Pradvivaka or Dharviadhyaksha) (c). These differ- 

under°Trt"''r^ judicial machinery show that even 

under centralized strong government considerable autonomy was 

o elv eff radministration and in matters 

born^vitevf‘"f bankers, and artisans. The stub- 

mtv mfunctional jurisdictions of the village commu¬ 

nity and the guilds of merchants withstood strong central govern¬ 
ment and anarchy alike because they were deeprooted in trfditlo™ 

It IS ot some significance to note that modern legislative theory 

commpr^^^l domestic forum in case of members of 

commercial bodies and associations of merchants and recent legis- 

^rt°,'in‘" jurisdiction on village panchayats to Iry 

certain causes. What at first sight may appear to have been 

parallel or competing jurisdictions were really functional organi-za- 
lons rooted m autonomy and so dovetailed as to remain homo¬ 
logous with the supreme authority of the king’s courts in the ad- 

to say from the texts of 
the extant smntis or from the expositions of the leading commen- 

tators that we have a complete picture of the subject; and it is true 

W ^'■®®*’ses gives complete rules of adjectival 

law. But It would be inaccurate to say that they give nothing 

would collections of precepts and precedents as it 

would be inaccurate to suggest that they give an adequate and 

p^ced'ure^ ^ co-ordinated rules affecting judicature and 

However ponderous or exhaustive a code might be it cannot 
provide for all varieties of matters and all situation! that ^tTop 

Aulntion"h “^^'^1 ® particularly so of rules of procedure 

Attention has already been invited to some important and significant 

the^aw bv°ffieTg° ‘^^''elopment made in this branch of 
the law by the time of Narada, Brihaspati and Katyayana. For all 


io) Brihaspati I ^ ^ /c n r* ,, , 

XXXIin. ‘ . 3 (S.B.E. \a]. \.\MII). 

(6) BrihaspaU I, 24, 30, 31 (S.B.E. Vol Niiratl.isniriti; IntrwliKtioD. 35. 
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that it must be conceded that while the leading smritikars gave 
elaborate rules on matters of substantive law the rules of procedure 
which may be gathered from the extant works do not embrace all 
the heads of procedural law and are indeed wanting in fulness and 
even scanty on some topics. One reason for this paucity of rules 
seems to be that some of the topics were regarded as matters to be 
governed by practice of the court rather than by inflexible and man¬ 
datory rules of procedure. There are some texts of the smritikars 
which go to suggest that the court ought not to be bound and tied 
by too many rules of procedure and that every court is the master 
of its oiun practice. Cursus cxiriae est lex curiae. The provisions 
contained in these ancient treatises do not give any comprehensive 
code of procedure and there are a number of rules which must seem 
defective when judged by modern concepts. A critical summation 
of the true TX)sition has been given by Sir S. Varadachariar the emi¬ 
nent jurist (d): “Whenever, wherever and so far as circumstances 
permitted, attempts were all along being made ... to administer 
justice broadly on the lines indicated in the law books. The defects 
and deficiencies, sometimes serious, must have been the result of 
the geographical features and the political history of the country. 

There were bound to be some variations and even conflicts be¬ 
tween the texts of one smriti and another or even between some texts 
in the same smriti. The smritikars themselves were conscious of 
this and tried to deal with the problem in the first place by declar¬ 
ing: “That smriti (or text of law) which is opposed to the tenor of 
Manu is not approved” (e). In actual practice this maxim was not 
strictly followed and effect was at times given to texts of later 
smritikars on the ground that they were more in accordance with 
approved usage or by availing of some principle of^ exegesis. 
Another rule of preference stated by Narada was that: in ca.se of 
conflict between smritis decision should be based on reason (f). 
Narada supplemented this rule of his by stating that: Custom is 

powerful and overrides the sacred law” (g). As far as possible 
attempts were made to reconcile the texts by taking the view that 
the conflict was not real but only apparent (h). At times an appar¬ 
ent conflict was resolved by taking the view, not without some 
difficulty, that the less favoured text properly understood was of 
the nature of a statement of fact and not any rule (i). Where, 
however, the contradictions were patent and irreconcilable there 
was the option to prefer one of the contradictory matters (j). But 
the most salutary rule of them all was stated by Yajnavalkya who 
with his intrenidity and 'powerful sense of justice ordained that: 
“Where two Smritis disagree, that which follows equity guided by 


(J> Hindu Tudicial System* p. 2.^S. 

tc) ManvartUaiipnrecta '/n m 

VfushnMiatc —Brihaspati XX VH, 3 (S.B.b. 

Vol. XXXIH). . I, 

' f) Dharma\tta\tra vinnUiC tu yiiKtii/KWo 

I'ulltih Stnritah —IV. 40. . 

Vuiivitharu /d holavan (lltarma^tcuacain^ 

rjatr — 1 \\ 4 ( 1 . 

One of the Icadinjt aphorisms of 


JaifTiini is: ‘‘Contradictions stiouUl not be 
too easily assumed". He asserts that appar¬ 
ent 1 neonsUtencies are at timers not actually 
so; they merely consist in difference of ap¬ 
plication. Pratjoffe hi virorlhah syat —II, i. 9* 
(i) Apastamha II, 6. 14, 13. 

(i) This was ix^ferrrd to as Vikatparupata^ 
ill^ikaranafn —Jaimini X* viii. 
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interpreter was free to accept that meaning of the text wliich was 
supportable solely by the reason of the law. Then again resort 
was had to suppositions of law by inquiring into what was implied 
by the text and giving it a more rational interpretation. This was 
akin to what the later Roman Jurists called fictio juris. Study of 
Mimansa was regarded as an integral and essential part of the study 
of the Shastras. Of Jaimini’s Mimansa Colebrooke observed: 

The Logic of the Mimansa is the logic of the law—the rules of 
interpretation of Civil and religious ordinances. Each case is 
examined and determined upon general principles; and from the 
cases decided, the principles may be collected. A well-ordered 
arrangement of them would constitute the philosophy of the law, 
and this is, in truth, what has been attempted in the Mimansa*’ (t). 
Mention must here be made of the Mimansa treatise, Tantra-Vartika, 
the commentary of the versatile writer Kumarila Bhatta. This 
celebrated work of Kumarila is a commentary on certain important 
parts of the Mimansa-Bhashya of Shabara Swami. Shabara’s work 
treats of the Purvamimansa sutras of Jaimini. The commentary of 
Kumarila is an encyclopaedic treatise and a veritable mine of 
information on Dharmashastra. Mahamahopadhyaya Sir Ganganath 
Jha’s translation of Kumarila*s work was published in 1924 in the 
Bibliotheca Indica. 


Construction 
agreeable to 
justice and 
reason. 


Tantra-Vartika 
of Kumarila. 


In the history of Hindu law creative and critical periods succe- Post-Smriti 
ed each other and it was the Post-Smriti period during which Hindu period. 

Law and jurisprudence reached a remarkable stage of progress and 
assimilation. If the productive era of the Dharmashastras was the 
golden age of Hindu Law, this was the period of critical inquiry, 
expansion and consolidation. The ancient aphorisms of the 
Sutrakars and the earlier Smritis were compiled when the spiritual 
motive dominated life. The Smritis though accepted as ‘revela¬ 
tions remembered* were themselves partially based on usages and 
practices imd did not profess to comprehend every aspect of Vyava- 
liara. Questions of law were not decided by reference merely to 
the rules propounded by the early Smritikars. The salutary rule 
that in course of time had come to be accepted and emphasized by 
the Smritikars themselves was that cases were also to be decided 
agreeably to such usages and customs as were approved by the 
conscience of the virtuous and followed by the people. This from 
its very nature contributed to the growth of Hindu law by intro¬ 
ducing innovations and modifications in what was in theory attri¬ 
buted to divine precepts otherwise unalterable owing to their 
emanation from die Deity. Usage when established outweighed ^^markable 
the writted text of law. The Smriti law had a rational synthesis progresa. 
and went on gathering into itself modified and revised concepts of 
jural relations and things. 

An auxiliary to this process of development was the contribu- Commentaries, 
tion of the Commentators who did not hesitate to interpret and 


Era of 


(() MUcellaneoiis Essays, p. 942. 
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mould the ancient texts so as to suit the needs of a progressive 
society. Without claiming any delegated authority or claiming 
paramount power, they of their own initiative helped in the pro¬ 
cess of development that was going on. Questions grew up round 
situations, round matters of frequent occurrences and also round 
the problems of interpretation and application that derive from 
every text of law. A comprehensive and homologous view of the 
contents of the Smritis required synthesizing of what was at times 
presented in an unsystematic form and the bringing out of the 
mutual co-ordination or subordination of single texts and detached 
passages. The aphorisms of the Sutrakars though not intrinsically 
obscure were often concise to excess and at times elliptical. Some 
of the rules of Smriti law expressed general principles without the 
necessary qualifications and exceptions and were therefore of the 
nature of propositions much too absolute. A number of rules 
again were of the nature of maxims of the law, and had the merits 
and defects common to such maxims. Being brief and pithy state¬ 
ments expressed in form of metrical redactions, they ohen consti¬ 
tuted a species of legal shorthand requiring interpretation and ex¬ 
position in the light of expert knowledge. Moreover, the fixed and 
authoritative formulae of which the Smriti texts were embodiments 
suffered from the same defects to which any litera legis is subject. 
Then again with so many recognised authors of the Dharmashastras 
differences and even some conflicts of opinion on points of law were 
naturally to be expected. Reference has already been made to some 
of the principles of exegesis relied upon by the smritikars them¬ 
selves who realised the various difficulties in the way of evolving 
one system of law out of the numerous Smritis (u). Besides, the 
Smritis were not exhaustive. Points of law apparently not cover¬ 
ed by the textual-law were naturally cropping up from time to time 
and many lacunae in the texts were clearly discernible. The com¬ 
mentaries being dissertations on law had in the nature of things 
to take notice of all this. Under the guise of critical interpreta¬ 
tions of the Shastras, the commentators resorted to construction by 
implication and inferences, or supplied such omissions, or did both. 
It was in this and in their task of reconciling some of the inconsist¬ 
encies and occasional conflicts found in the Smriti texts and in 
their treatment of vague and ambiguous texts that the commenta¬ 
tors really excelled. The import of some of the terms employed 
by the Smritikars was complex and the intimate and indissoluble 
connection which existed between some of them demanded disser¬ 
tations, long, intricate and coherent. When dealing with the 
eighteen titles of law which they felt bound to recognise the com¬ 
mentators did not consider them as watertight compartments. 
They looked upon them as matters of classification and not neces¬ 
sarily legal treatment. In the task of interpretation the rules of 
Mimansa were availed of by these commentators, but not invari¬ 
ably. What the commentators had recourse to were the principles 


(u) See |ip. -lO-tl supra. 
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of exegesis to be found in the Smritis themselves and the Mir^ansn; 
rules of logic {Tarka ); dialectic philosophy (Nyaya ); rules of 
grammar (Panini) and approved methods of construction. The 
cardinal rule of literal construction (c) and many of the crystal¬ 
lised exceptions to this rule discussed by modern English authors, 
with which exceptions lawyers in India are so familiar, were borne 
in mind by these commentators and many doubtful points were 
solved by suggesting the key to the true intent and meaning of the 
lawgiver. Nonetheless difficulties did arise in the interpretation 
of texts not readily admitting of extended or restricted import and 
in getting over express texts the application of which had become 
obsolete. There can be no doubt that the commentators at times 
stretched points, took precepts out of their context and on occasions 
gave strained interpretations to rules. As far as possible, they 
tried to bring out the true import of the ancient texts but at times 
they made logic yield to convenience and clearness. Sometimes 
the reason given in support of an accepted construction would seem 
to be a sophism of sophisms but their ingenuity was at times taxed 
to the utmost. 

This process of interpretation of law and through that process 
the declaration and exposition of law went on for a long time and 
naturally helped the rational development of law. There were 
established courts but there was no system under the Hindu law 
of reference to authoritative or persuasive judicial precedents. 
Instead a very large number of commentaries and Digests 
(Nibandhas) were from time to time written during this Post- 
Smriti period. The commentators did not at any time arrogate to 
themselves the position of law-makers. Many of the commentators 
with refined amenity of style disavowed all intention to make in¬ 
novations. Their sole claim was that their works gave critical 
interpretations of the textual law of the Smritis and collated and 
declared the established textual and customary law (ic). Never¬ 
theless their thought was to fashion the law into as perfect an 
instrument of justice as they could devise albeit within certain 
absolute formulae of the smriti law and as far as possible by 
analogy to what was already settled and on lines parallel with 
usages and customs which were springing unconsciously from the 
habits and life of the people in their part of the country. Although 
in form merely commentaries on the ancient Smritis and compli¬ 
mentary to the same these treatises were independent works which 
embodied the law current at the time. Some of the commentaries 
were written under the patronage of kings or at their instance and 
must have assumed importance also on that score. In case of one 
or two works ascribed to kings, it would seem that the real author 
stood in the same position as Tribonian did to Justinian. 

(») Wliere a prnpjsilion layine doNvn a tjamt cnchanam hi %achanikam. 
niitndniory rule wos sl.itcd in tdear Icrms (tr) For instance in treatinc of ‘inherit- 

renort to extrinsic aid was not iMTOiissib'e. ante' Vijn.ine>Ii\ar.i stat<*s: “In this se< tion 
In inch a case “eonsUleiations of rt-as'>ns the texts are mostly n.'trralion% of well, 
are of po avail”; Vuchonc hi hctiu^uinurtlrjc retoj^iiUed nsa«e>.” Mitakshara II, 118, 119. 

Jaintioi IV, i. 41. Tlje )K>|>uljr »a>in(; is 
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In course of time the commentaries appear to have acted with 
ever increasing force to give an impulse to the systematic building 
up of the law. The commentators amplified narrow provisions 
of law, rounded off their angles and added a mass of rele¬ 
vant matter thereby materially contributing to the process of self¬ 
development of the law. The veneration in which they were held 
and tne acknowledgment of their scholarship was indeed so remark¬ 
able that their opinions and conclusions became law by acceptance. 
The commentators, although they rested their opinions on the 
Smritis, were explaining, modifying, enlarging and even at times 
departing from the letter of the lex-scnpta in order to keep the 
law in harmony with their environments and the prevailing notions 
of justice and to suit the felt necessities of the times. The law was 
basically and essentially traditional law and rooted in custom with 
the result that the process of development and assimilation conti¬ 
nued and the law had to be gathered not merely from the ancient 
texts, nor solely from the commentaries but mainly from the latter 
and always having regard to rules of conduct and practices reflect¬ 
ed in approved usage. 

So in course of time the law came to be ascertained and accept¬ 
ed in the main from the Commentaries and Digests of which the 
leading ones acquired almost ex cathedra character. Composed in 
different parts of India a number of these gained ascendancy in 
those parts of the country where the authors were accepted as of 
pre-eminent authority. P'acts of geography were massive and in 
different parts of the country different commentaries came to be 
referred to as the chief guides on law. The result was that two 
principal schools of Hindu law the Mitakshara and the Dayabhaga 
sprang into existence and furthermore where the Mitakshara pre¬ 
vailed there came to be recognised a number of sub-schools of the 
parental authority. 

An account of the origin and development of the schools of 
Hindu law was given by the Judicial Committee of the Privy 
Council in Collector of Madura v. Moottoo RaTnalinga (x): “The 
remoter sources of the Hindu law are common to all the different 
schools. The process by which those schools have been developed 
seems to have been of this kind. Works universally or very gene¬ 
rally received became the subject of subsequent commentaries. 
The Commentator put his own gloss on the ancient text, and his 
authority having been received in one and rejected in another part 
of India, schools with conflicting doctrine arose. Thus the 
Mitakshara which is universally accepted by aU the schools except 
that of Bengal as of the highest authority, and which in Bengal is 
received also as of highest authority, yielding only to the Daya- 
bhaga in those points where they differ, was a commentary on 
Institutions of Yajnavalkya; and the Dayabhaga, which wherever 
It diifere from the Mitakshara, prevails in Bengal, and is the founda¬ 
tion of the principal divergencies between that and the other 


(») (1868) 12 M.I.A. 397. Abo 


s*e Janmuhun v. Official Liquitiator (’56) A.A. 14,'>. 
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schools, equally admits and relies on the authority of Yajnavalkya. 
In like manner there are glosses and commentaries upon the 
Mitakshara, which are received by some of the schools that 
acknowledge the supreme authority of that treatise, but are not 
received by all.” The Dayabhaga school prevails in Bengal; the 
Mitakshara school prevails in the rest of India. These schools bom 
of diversity of doctrines mark a new stage in the evolution of 
Hindu law. One of the main differences between these two 
principal schools of Hindu law relates, as has been pointed out later 
on in some detail (p), to the law of inheritance. The meaning of 
the doctrine of sapinda relationship in the law of inheritance 
insisted upon by Vijnanesvara whereby community of blood 
(propinquity) is to be preferred to community in the offering of 
religious oblations is the governing factor whereby under the 
Mitakshara law the right to inherit arises. Under the Dayabhaga 
the right arises from spiritual efficacy, that Is. the capacity for con¬ 
ferring spiritual benefit on the manes of paternal and maternal 
ancestors. Another distinguishing feature relates to certain 
incidents of the joint family. According to the Mitakshara law, 
each son acquires at his birth an equal interest with his father, and 
on the death of the father the son takes the property, not as his 
heir, but by survivorship. The position of the son or grandson in 
the Mitakshai'a is somewhat similar to that of sui hcredes who 
under the Roman law are regarded as having a sort of dormant 
ownership in the estate of their father even during his lifetime. 
Their succession was not so much a succession as coming into the 
enjoyment of what in a sense had already partly belonged to them 
(z). According to the Dayabhaga school, the son does not acquire 
any interest by birth in ancestral property. His rights arise for 
the first time on the father*s death. On the death of the father he 
takes such of the property as is left by the father, whether separate 
or ancestral, as heir and not by survivorship (a). Partition is 
another branch of law on which there is some radical difference 
between the two principal schools (b). 

The Mitakshara is sub-divided into four minor schools: 

Benares school; 

Mithila school; 

Maharashtra or Bombay school (Western India); and 

Dravida or Madras school (Southern India). 


Banares, Mithila, Maharashtra and Dravida are old names of the 
territories in which these schools gained mastery. The Benares 
school covers practically the whole of Northern India (c) with the 
exception of the Punjab where the Mitakshara law has on certain 


IV poil. 

5.‘**** 28, 2. 11, Paulus. 

(a) Ch. XVII pod. 

j^) ^ ♦ 847 pod. 

(c) The Beoam school prwaib in Oriss*: 
Kumar y. fogendra Nath (IftOe) 38 


Cal. 371, 374, 375. The Benares schot 
a so orevaili in the Central Provinces: Ban 
Chandra v. Bamabai (’30) A.N. 267, Bhark, 
^ Laxmil^i (‘53) A.N. 320, Udebhan - 
Vikram (’Sp A. Madh. Pra. 175. Abo •< 
Bamait v. Uanohar (*61) A.B. 169. _ 
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points been considerably modified by custom. The Mithila school 
prevails in Tirhoot and certain districts in the northern part of 
B^ar. The Bombay school covers Western India including the 
whole of the old Presidency of Bombay as also the Berar (d). The 
Drayida or Madras school covers Southern India including the 
whole of the old Presidency of Madras. These schools differ be¬ 
tween themselves in some matters of detail relating particularly to 
adoption and inheritance. AU these schools acknowledge the 
supreme authority of the Mitakshara, but they give preference to 
certain treatises and to commentaries which control certain pas¬ 
sages of the Mitakshara. This mainly accounts for the differences 
between them. 


Mitakshara—a very modest title meaning a brief compendium 
—IS a running commentary on the Code of Yajnavalkya and a 
veritable digest of Smriti law. It was written in the latter part of 
the eleventh century by Vijnaneshwara an ascetic also mentioned 
as bearing the name Vijnana Yogin. In the Mitakshara which is 
more of a digest than a mere commentary on a narticular smriti, 
we find the quintessence of the smriti law and "its precepts and 
injunctions. The chief merit of the work consists in its compre¬ 
hensive treatment of almost all important topics of the law and 
the synthesizing of various smriti texts. It is of supreme authority 
throughout India except in Bengal where the Dayabhaga of Jimuta- 
vahana is given paramount importance. In Bengal the Mitakshara 
is more rever^ than followed but its authority is not questioned on 
points on which there is no conflict between it and the works 
prevalent there. The Mitakshara is given general predominance 
in all the four minor schools which are no more than sub-divisions 
of Ae Mitakshara school but, as will be pointed out later on, in 
Gujarat, the island of Bombay and North Konkan, the Mayukha a 
more modem treatise is allowed to compete with it and even 
reprded as an overruling authority on certain points; and in the 
Mithila there are some deflexions from the parental authority. 
Vijnaneshwara analyses and discusses the texts of Yajnavalkya 
sometimes at considerable length. As the Privy Council has 
observed, he “explains the meaning of recondite passages, supplies 
omissions and reconciles discrepancies by frequent reference to 
other old expounders of the law” (e ). 


Mitakshara has for more than nine centuries occupied a place 
of ascendancy and authority unique and unrivalled in the annals of 
legal literature. Vijnaneshwara was one of the greatest of the 
juristheologians who contributed to the making of Hindu Law 
The subjects he dealt with were reasonably well classified and he 
had no call to do what the canon lawyers were always doing He 
did not take uoon himself the task of endlessly arranging and rear- 
raging particular instances in an endeavour to deduce principles. 
He rather emulated the example of Confucius, who had a thread 
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along which his experiences slid. Even though his treatment of 
certain matters is exhaustive and sometimes elaborate, he is mostly 
concise and precise and true to the brevity designated in the title 
of the work. But on some points which are indeed few his expres¬ 
sions are so brief that they do not afford adequate guidance and it 
may be said of them that they suffer by “obscurity from too much 
precision” as Dumont phrased it in complaining of some of 
Bentham’s expressions. He is imbued with the generalia of law 
and there is no ipse dixitism in his treatment of any point. Nor is 
there any antiquarian trifling or wild philosophy about his discus¬ 
sions. In his Mitakshara he produced a juridical work which is an 
institutional treatise. There can be little doubt that his treatise 
had from a very early time a large degree of practical influence on 
many branches of Hindu Law. The very wide range of its 
authority was only due to its intrinsic worth. A number of com¬ 
mentaries were written on the Mitakshara itself of which mention 
may be made of the Subodhini (/) of Visvesvara Bhatta, and the 
controversial treatise of Balambhatta (g). Nandapandita, an 
esteemed writer of the Benares school and the author of the 
Vaijayanti (/i) and a noted work on the law of adoption the 
Dattaka Mimamsa, had written a commentary also on the 
Mitakshara. Mention was made of this work by the Privy Council 
in the undermentioned case (i) but the work has not been published 
nor has it been found in its integral form. 

It is of consequence to notice over again that the Mitakshara 
holds sovereign sway in the whole of India except Bengal. The 
sectioning of the Mitakshara school into the four minor schools 
nominated Benares, Mithila, Bombay and Madras schools, is no 
doubt of some importance and consequence but it is apt to create 
confusion and even lead to error if it is not fully appreciated that 
essentially there are only the two schools of Hindu law, the Mitak¬ 
shara and the Dayabhaga. These minor schools are not born of 
any diversity of doctrines such as exists in case of the Mitakshara 
and the Dayabhaga. There is no disagreement on any funda¬ 
mental or constitutive principle and the differences that are to be 
found are mainly the result of variant interpretations given by 
different commentators to some tpxts of the smritis and particularly 
to certain texts in the Mitakshara and at times the result of conflict 
of opinion between different High Courts. It is also of importance 
to notice that, from some exceptions to be pointed out later, the 
commentaries and digests, to be immediately referred to as the 
leading authorities of these minor schools, were only intended to 
supplement the Mitakshara and not to replace or abrogate the 
same. Speaking broadly, therefore, the first thing is to inquire 
what the Mitakshara has laid down on the question under inquiry 
when it is not concluded by judicial decision and then to turn to 


(/) See p. 51 infra. 

■ (fi) See p. 52 infra. 

(«) See p. 49 infra. 


U) Biuhiha Sinuh v. Lriitu Sitiah (1913) 37 
All. 604, 618 (P.C.). 
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the other authorities. Error is almost sure to arise if this order 
of pnonty be changed. The first thing to be considered is what 
the ^takshara states When reference is made to texts from any 
of the recognised authorities, it is always unsafe to examine a 
smgle paragraph or a single verse. It is necessary to see for what 
purpose the reference is to be made and with that view to turn to 
the verses immediately preceding the same and to study the whole 
chapter and in some cases several chapters of the same treatise. 

The Viramitrodaya of Mitramishra (j) composed in the earlier 
part of the seventeenth century is a commentary on Yajnavalkya 

1 authority in many parts of India where 

the Mitakshara school prevails and ranks as especial authority in 
the Benares school (k). In Girdhari LalVs case the Judicial Com- 
mittee of the Privy Council observed: “Adhering to the principles 

Board lately laid down in the case of Collector of Madura 
V. Moottoo Ramalinga (1), their Lordships have no doubt that the 
Viramitrodaya ... is properly receivable as an exposition of what 
may have been left doubtful by the Mitakshara, and declaratory 
of the law of the Benares schoor (m). Where, however, the 
^takshara is clear on a point, it must not he overlooked that the 
Mitakshara is the guiding authority of the Benares School and 
indeed of every other sub-school (n). The Vyavahara part of the 
treatise is sub-divided into four parts. The first treats of judica¬ 
ture and procedural law. The second treats mainly of the law of 
evidence. The third division relates to the eighteen topics of 
Utigation and the last gives some rules of criminal law. 
Mitramishra expresses profound respect for Yajnavalkya of whom 
he always speaks of as the lord of the sages (Yogeeshwara). 

Mitramishra is a voluminous writer and a master of analysis 
though on certain points which are indeed few his analysis is half- 
illuminating and half-obscuring. He was determined to use hard 
and empirical terms in his disputations with the writers of the 
Dayabhaga school and in his criticism of the reasoning of those 
with whom he was at loggerhead. A controversialist of no mean 
order he does give the impression that he sometimes deliberately 
chose to indulge in barren logomachy. This pugnacity disregarded, 
there can be no doubt that in his very notable commentary there 
is reliable discussion of the law on every useful subject and 
thorough exposition of every point taken up by him. The work is 
documented with references to most of the earlier writers. Of the 
utility of the work there seems no end because for each dipping 


(/) An English translation of the law of 
secession from Viramitrod.iya called ‘parti¬ 
tion of heritage' was published by Copal- 
chandra Sarkar Shastri in 1879. Other trans¬ 
lations of parts of the treatise have also been 
published. 

(fc) Coitector of .\fadtira v. Mootioo Rama- 
lingo (1868) 12 M.I.A. 397. 438: Jagannath 
V. Jlon/rt Singh (1898) 25 Cal. 354, 

(0 (1868) 12 M.I.A. 448. 466. Its value 
and importance has been repeatedly recogn- 


Council. CifTaboi v. 
Scdashiv (1916) 43 I.A. 151, 159. 

(m) Jagannath Prasad v. RanjH Singh 
supra. ' ^ 

^ V. Keri KolHoni (1880) S 

7^^' 788, 789, Ihe Privy Council olv 
SCTV’M thdt tho ViTAinitrodnytt may be 
ferred to in Bengal in cases where Ae Dava- 
bhaga u silent. In practice, in Bengal, this 
work IS rarely relied upon: See pp. 56-58 
SrbooL aulborities of the Dayabhaga 
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one finds some useful discussion on the point under inquiry. Mitra- 
mishra does full justice to his themes and his work saves much 
research because the enormous task of research is performed by 
Mitramishra himself. The Viramitrodaya has been cited in in¬ 
numerable decisions of Courts in India wherever the IVIitakshara 
prevails. The Privy Council has observed: “It supplements many 
gaps and omissions in the earlier commentaries and illustrates 
and elucidates with logical preciseness the meaning of doubtful 
prescriptions” (o). This authoritative work of the Mitakshara 
school is a classic because of its direct approach to some of the 
most involved and difficult questions. Mitramishra is the last of 
the outstanding commentators who give reliable and authoritative 
guidance on Hindu law. 

The Apararka — Yajnavalkya — Dharmashastra — Nibandha 
although it purports to be a commentary on Yajnavalkya Smriti is 
more of the nature of a digest than a commentary (p). In this 
digest we find extracts from a number of Smritikars whose works 
are not available to us in their integral form. Apararka, a Silhara 
king, flourished about a century later than Vijnaneshwara and refer¬ 
ences to his massive treatise are to be found in the works of many 
later writers and in some decisions of Courts (q). Apararka’s work 
is received as of great authority in Kashmir. Its authority is also 
acknowledged by the expositors of the Benares School. Apararka 
is rather sprawling though not untidy. The usefulness and impor¬ 
tance of his work cannot, however, be minimised and may be gauged 
from the circumstance that Vishweshwara Bhatta, the author of the 
Madanaparijata and of the Subodhini which is the leading com¬ 
mentary on the Mitakshara, has used Apararka’s work. 

The Vaijayanti, written by Nandapandita, an esteemed writer 
of the Benares School, is as already mentioned a commentary on 
the Vishnusutra. Nandapandita is the author of the Dattaka 
Mimamsa which is a standard treatise and a noted work on tho 
law of adoption (r). The Vaijayanti has been cited with approval 
in numerous decisions of Courts in India and also by the Privy 
Council (s). It is also known as Kesava Vaijayanti. Dr. Jolly has 
given many passages from the same in his publication of the 
Dharmasutra of Vishnu (t). 

The Benares school as already mentioned prevails in the whole 
of North India with the exception of the Punjab and the Viramitro¬ 
daya, to which reference has already been made above (u), ranks 
there as especial authority. Of the other authorities to which 
great weight is attached there reference must be made to the 


(o) Vedaclieta v. Subramania (1921) 48 
I.A. 349. 362. 

(p) tor a translation of a part of the 
work entitled ’p^rti^iOQ of heritaKo’ see 
Ghosh Vol. II. 

(q) Buddha Singh v. Laltu Singh (1912) 

34 AIL 663. 673; (1915) 37 All. 604. 617, 
618 (P.C.): Chinnaiami Pilliii v. Kunju 

Pdlai (1912) 35 Mad. 147, 139. 

(r) See § 13 post. 


(*) tJuadha bingn v. Laltu Sinah 
37 All. 604. 608 (P.C.). Dut sec Pu( 
V Parbatt Kunuar (1915) 42 I.A. 155 
Kuert V. Uiagir Raj ('.38) A.A. 101. 

(t) Tl»i.s commentary was compost 
Nandap.andita in the first quarter i 
sevc-nteenth century at the instance 
patron Kin^ Kesavanayaka. 

(u) See pp. 48-49 supra. 
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lence. These two works of his are not commentaries on any code 
but digests and are most probably parts of one and the same 
treatise. Weight is also attached in Mithila to Vivadachandra by 
Lakshmi Devi, the Smritisara by Shrikaracharya, the Smritisara 
by Harinathopadhyaya and the Dwoita-parishishta by Keshava 
Mishra (f). The Kalpataru by Lakshmidhara is a work which is 
freely cited by the exponents of the Mithila School. 

The Vivada Ratnakara mentioned above is a digest which has 
been referred to in numerous decisions. Its author was Chandesh- 
wara, a minister of Harasinha, who was a Mithila king (g). 
Vachaspyatimisra has stated that he had considered the Ratnakara 
and it would seem that this work was written in the fitst quarter 
of the fourteenth century. Chandeshwara has given the year in 
which he had performed Tula Purusha in which he distributed his 
own weight of gold amongst Brahmins. 

The Madana Parijata to which reference is made above is a 
work on civil and religious duties, by Vishveshwara Bhatta. It 
contains a chapter on inheritance and is treated as an authority 
in the Mithila School (k). It is a digest which quotes a number 
of works and was written at the latest a little before the four¬ 
teenth century. It was composed at the instance of Madanapala, 
a king of the Jath race, who ruled Kashtha on the banks of the 
Jamuna. This work has been referred to by a number of later 
commentators and in numerous decisions. It is written in language 
comparatively easy to understand. The tenuity of its style is one 
of its important features. Vishveshwara Bhatta is also the author 
of the Subodhini (i) which is “the most celebrated commentary 
on the Mitakshara” (j). It is not a running and exliaustive com¬ 
mentary but gives a very useful exposition of the difficult and 
obscure texts in the Mitakshara in a remarkably facile manner. 
The Subodhini has been referred to in a number of decisions of 
various High Courts. 

The Maharashtra or Bombay School, also known as the School 
of Western India, claims in respect of certain matters to be the 
most liberal of the different schools of Hindu law. In Western 
India, sometimes mentioned as the Bombay Presidency, the pre¬ 
eminence of the Mitakshara is generally admitted. The relative 
position of the Mitakshara and the Vyavsihara Mayukha which are 
proximate authorities as well as of the other works accepted as 
authorities in the old Bombay Presidency and in other parts of 
Western India is discussed in several cases decided by the Bombay 


(f) Kamanl Deci v. Sir Kameshwar Singh 
(1946) 2-5 Pat. 58, 63. 

(g) This work has been translated by Mr. 
Copalchandra Sarkar Shastri and Mr. Justice 
pig.imbar Chatterjee. Of the other transla¬ 
tions reference is often made to the one 
given Ghosh in his tiindu Law. Vol. 11. 

(h) This work has been translated by 
Chosh (Vol. II) and Setiur. The earliest 
translation was made by S. Sitarama Sastri 
and appeared in the Madras Law Journal. 


It was published in book form in 1899. A 
translation by the same author of Vivada 
Ratnakara originally published in the Madras 
Law Journal appeared in book form in 1898. 

(i) The complete text and English transla¬ 
tion of the Vyavaharadhyaya from this work 
have been published by Mr. Gharpure in his 
Hindu Law Texts Series (Vols. Ill and IV). 

(0 Lallubhai v. Mankuvarbai (1876) 2 
Bom. 388, 416 (F.B,). 
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High Court Such works as the Samskara Kaustubha (fc) and the 
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Mayukha m certain parts of Western India. The Mitakshara ranks 
tost and paramount in the Maharashtra, Northern Kanara and the 

NowhT Gujarat, the Island of Bombay and the 

North Konkan, the Mayukha is considered as the overruling aulho- 

A/r. there is a difference of opinion between it and the 

Mitakshara (q). The principle, however, adopted by the Hi<»h 

Court of Bombay, and sanctioned by the Privy Council is to 
construe the two works so as to harmonize them with each other 
wherever and so far as that is reasonably possible (r). In Poona 
Ahmednagar and Khandesh, the Mayukha is considered to be of 
equal authority with the Mitakshara, but not capable of overruling 
It as m Gujerat, the Island of Bombay and the North Konkan (s) 

The Vyavahara Mayukha of Nilakantha Bhatta, written in the 
bepnning of the seventeenth century is, as indicated abovran 

authority that strikes a dominating note in some parts of Wes’tern 
India. From the special and almost paramount authoNty iS 


(k) Bhagirathibai v. Kahnujirao (1SS7) 11 
Bom 285, 293 rF.B.): Collector of 
V. yioottoo Ramatmga (1868) 12 MJ.A. 397. 

m the Gaikwad Sanskrit Series. 
(0 bee p, supra. 

^'t.mce see Gojabai y. ShaJian- 

at p. SO supra. ' ' 

(n) Tlje te.\t of Balamabhatti dealioe with 
Achara, \yavahara and Prayaschitta was pub¬ 
lished m separate volumes by Mr Charniir«> 

(o) Buddha Singh y, Laitu Singh (^^15) 


see pnre 

\ »92?) fe ?Z: 

?'jd) "a'. ^li:''lo'f. V. Vl^lr 

C/•“• under $ 12(2). 

/ I C f “- under S 12(2). 

W oee f.n. under } 12(2). 
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the Vyavahara Mayukha gained in Gujerat and in the island and 
city of Bombay, it must not be supposed that the Vyavahara 
Mayukha presents a development of the Hindu law connected in 
any peculiar way with the religious or social system of Gujerat. 
Before the Maratha conquest of Gujerat it had long been under 
Mahommedan rule. The customary law had almost dwindled 
away into mere caste usages and the brahminical influence had 
almost p>erished. The Vyavahara Mayukha was one of the latest 
products of the Bombay school, and had gained the eminent posi¬ 
tion which it has retained in the Deccan.The Brahmins, following 
the Maratha chiefs into the newly conquered country, naturally 
took their law books with them. And of these, the Vyavahara 
Mayukha was the most, comprehensive and characteristic. In 
Gujerat it had virtually no rival; and, as a Hindu polity was revived 
there, it took a place analogous to that of the Roman law in 
mediceval Europe (t), with the Maharashtrian Brahmins as its 
expositors. Hence arose the somewhat strange consequence that 
the doctrines of the Mayukha gained a more undivided sway over 
Gujerat than amongst the Marathas themselves, who had men of 
wide learning and copious sources of information at hand (u). 
Predominance was given by the High Court of Bombay and parti¬ 
cularly by the older British Courts established in Bombay to the 
Mayukha partly perhaps because they found it more frequently 
quoted to them than the Mitakshara and partly because the 
Mayukha was very much praised and followed in Gujerat and 
partly because the Mayukha was the more modem treatise and 
embodied to a considerable extent such variations in usage as had 
occurred during the long period which intervened between its 
composition and that of the Mitakshara (u). Both in Gujerat and 
in the Maharashtra, the doctrines of the Vyavahara Mayukha and 
the Mitakshara are largely tempered by customs amongst the 
backward castes as may be seen from the collections of Steele and 
Borradaile to which reference is made in a number of decisions. 


In form the Vyavahara Mayukha is a digest and follows the 
usual pattern of discussion of the eighteen titles of law. This 
treatise on Vyavahara is really one of the twelve parts of his 
encyclopaedic work entitled Bhagvanta Bhaskara each part called 
a Mayukha (ray of the sun). The dissertations wholly justify the 
claim made by the author that he was firmly grounded in the 
Smritis and had no equal in the mastery of the Purva Mimamsa of 
Jaimini (Jaiminiye advitiyah). He is more than a scholiast or 
glossator and is accepted as the founder of a liberal school of law. 
In his discussions we see the work of one of the greatest of the 
Hindu Jurisprudentes. His technique is valuable because he gives 
precision to words. In examining points where the law derives 
from usage or usage draws inspiration from law, he effectually 


(0 S»v. Gescnichte R.R.. Ch. XXVI. 
rii) WuiairthilMii v, Kisliiiuiinw (IHHl) 11 
n«»ni. 28.'>, 294, 29.S (F.B.). AUo sc*- Aniha- 
Out V. Kciltuo (1941) 41 Rom. L.R. 114, 


117-119. 

(u) fMihilihiii V. MtinkuLfirhui (1876) 2 
Bom. 388, 418 (F.H.). 
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Nilakantha Bhatta was a Maharashtrian Brahmin bom at 
Benares. In general he follows the Mitakshara but there are a 
number of matters on which he differs from Vijnaneshwara. In 
matters of succession and stridhan, the Bombay School is more 
liberal in giving recognition to the rights of women and for this 
credit must in a large measure go to this great legist whose work 
is notable for his originality and openminded views. Nilakantha 
Bhatta does not merely present traditional solutions in the tradi¬ 
tional way but seems to suggest that he evaluates them in the light 
of what must have been the then current thought and current 
needs of the society. A translation of Vyavahara Mayukha was 
published by Mr. Mandlik in 1880. Thereafter Mr. Gharpure and 
M. Kane have also published their translations (to). An interesting 
account of the life of Nilakantha Bhatta, his works and his family 
which produced some very learned authors, is given by M. Kane 
in the introduction to his publication of Vyavahara Mayukha. 


The Dravida or Madras school, also known as the school of 
Southern India, leans heavily on the Smriti Chandrika which is in¬ 
tended to supplement and not replace or abrogate the Mitakshara. 
The Smriti Chandrika of Devanna Bhatta (x) who flourished in 
the close of the twelfth century has all along had commanding 
influence in the South. It is an exposition on the law of inheri¬ 
tance and was considered by Colebrooke to be a work of uncommon 
excellence, equal, if not superior, to Barashara Madhaveeya which 
also is a leading authority in the South (y). Little, if anything, 
is known of Devanna Bhatta but there is adequate data that the 
work was compiled sometime in the beginning of the great 
Vijayanagar Empire. Devanna Bhatta cites copiously from Katya- 
yana and Brihaspati which shows the great eminence and authori¬ 
tative status which had been achieved by the authors of those 
leading smritis. But for the Smriti Chandrika, some texts of 
Brihaspati and a number of texts of Katyayana would have pro¬ 
bably been lost to us. The work also refers to a commentator 
spoken of as Sangrahakara to whom was attributed the authorship 
of an abridged edition of Manu’s Institutes. The Smriti Chandrika 
is not a commentary but a Nibandha (Digest) and a work of 
especial authority of the Dravida or Madras school, in which it has 
originated. But it is to be noted that it is there accepted in point 
of authority as next to the Mitakshara (z). Therefore, in the 


fur) M. Kane's translation has often been 
relied on by Courts in recent cases. It is 
very useful bntli from the scholastic and the 
practical le^al point of view as the meaoinit 
of some abstruse tests has been brought out 
after referring to technical Mimamsa rules. 

ix) Tire first English translation of the 
law of succession and inlieritance from this 
treatise svas ptibli.sbed by T. Krishnaswamy 
A>yar in 1867. Other translations of the 
same arc to be found in the publications of 


Chose. Vol. II» and Setlur. The work has 
been published in the Hindu Law Texts 
Senes of hfr, Gharpure. 

(y) See p. 28 supra. 

(z) Reference may be made to Knmalnm- 
m<?/ V, Vcnkafatak^hmi C6o) A.S.C. 1349, 
1336 where the importance of this work 
was emphasised. Sundarom Pilhi v. Rama* 
samia Pilhi 0920) 43 Mad. 32, 34- Raja 
\\ Ammani (1906) 29 Mad. 358. 
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absence of any evidence of usage, indicating a consciousness of the 
people governed by that school that any opinion expressed in the 
Smriti Chandrika is living law, the Court would not be justified 
in departing from any doctrine of the Mitakshara (a) and prefer 
any text of the Smriti Chandrika. In Buddha Singh v. Laltu 
Singh the Judicial Committee of the Privy Council observed that 
the author of the Smriti Chandrika “differs from the author of the 
Mitakshara in several essential rules of law. It seems, to say the 
least, doubtful whether any enunciation in the Smriti Chandrika 
can be safely applied, except perhaps by way of analogy, to explain 
a dubious or interminate phrase or term in the Mitakshara” (b). 

It is true that on some points Devanna Bhatta differs from the 
Mitakshara and there is occasionally about him the mere ipse diarit 
of the law-giver. Most probably those interpretations and opinions 
were tinged by established usages or views which found general 
favour in the South and this accounted for the very high authority 
there wielded by this work. Though not held in equal estimation 
by the other schools, it must be noted that the Smriti Chandrika is 
a treatise most freely quoted as a high authority in the works of 
almost all writers who flourished after the twelfth century and is 
approached by all the High Courts as a valuable source of Hindu 
law. There are in the Smriti Chandrika very full and detailed 
discussions on a number of questions often running to several 
pages. Devanna Bhatta seems to be of the view that mere exposi¬ 
tion of a word or phrase would often be barren and unsatisfactory 
and on that account takes particular care to see that his treatment 
of the important texts of the Smritikars is exceptionally complete. 
But his notations are selective and his propositions are stated in a 
straightforward manner with a logical sequence. His style is 
impeccable. 

Among the other works which are regarded as authoritative in 
the South are the Parashara Madhaviya, to which reference has 
already been made (c), the Sarasvati Vilasa, the Nirnayasindhu 
and the Subodhini (d). The Sarasvati Vilasa (e) ranks high in this 
school. It has been referred to in a number of decisions of the 
Privy Council. Undoubtedly, as pointed out by the Supreme 
Court, the foremost is the Mitakshara. That is followed by the 
Smriti Chandrika and next by Sarasvati Vilasa. Where there is 
no text of the Mitakshara which directly contradicts the law as 
expounded in the Sarasvati Vilasa it cannot be discarded on the 
ground of any alleged defects in its reasoning (el). Pratapruda- 
deva, a king of a principality near modem Cuttack who is the 
reputed author of this work, flourished some centuries after 
Devanna Bhatta, the author of the Smriti Chandrika, to which 

(a) Simmani Aminal v. MutUimnuil (1860) 

3 Mad. 26.), 269. 

<b) (1915) 37 All. 604. 619 (P.C.). 

(c) See n. 28 iiipra. Also sec C/iinnasrimi 
Pijfai V. Kioi/« n/lai (1912) 35 Mad. 153. 

156. 

(W) See pp. 50 and 51. iuprn. 


(e) A translation of this work was pub¬ 
lished by the Rev. Mr. Thomas Foulkes. 
Other IrniLsIations of it are to be found in 
the publications of Ghosh. Vol. II. and 
Setliir. 

(cl) Komalammal v. Vciikataluk'.hmi (*65) 
A.S.C. 1349, 1356. 1357. 
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latter work frequent references are made in his work. The 
Sarasvati Vilasa presents a picture of the actual working of the 
law and not merely a series of abstract statements of old rules. It 
has been referred to in decisions of various Courts (/). But it is 
not regarded as a work of any particular authority in certain 
districts of Travancore-Cochin ( 9 ). Of commentaries which rank 
high in the Madras school mention must also be made of the 
Vyavaharanirnaya of Varadaraja and Smritimuktaphala which 
have been referred to in a number of decisions {h). It has been 
repeatedly pointed out in decisions of the Madras High Court that 
none of these and other authorities respected by the Madras School 
can outweigh the Mitakshara. 

The Bengal or Dayabhaga School, as it is generally denominat¬ 
ed, prevails in the Bengali speaking States of Bengal and Assam 
and the Dayabhaga, the celebrated treatise of Jimutavaliana, is 
most respected and is of ascendent authority in those States. The 
Dayabhaga is a valuable dissertation on the law of inheritance and 
partition and is believed to be a part of a larger work known as 
Dharmaratna. Two other works of Jimutavahana entitled Kala- 
viveka and Vyavaharmatrika were also part of this larger work. 
Whether the larger work was wholly written or intended to be 
written has remained a matter of uncertainty. The Dayabhaga is 
not a commentary on any particular Code but purports to be a 
digest of all the Codes. Jimutavahana, the founder of the Bengal 
School, flourished in or about the beginning of the twelfth centui'y. 
His doctrines on the law of inheritance and the joint family system 
controverted some basic rules stated in the Mitakshara of Vijnane- 
shwara (i). It is difficult to say as to when the protestant and 
advanced views of Jimutavahana were accepted as of binding 
authority in Bengal, but it seems that this treatise soon commanded 
recognition and acceptance as the fountain-head for a number of 
commentators on the same, the earliest of whom probably was 
Srinath Acharya Chudamani (j). Not much is known about 
Jimutavahana but there is reliable material which goes to show 
that this eminent juris-consult was a Judge and a minister of a 
king of Bengal. His massive character must have run along bold 
lines and appears to have found its full and direct expression in 
his work. 

Jimutavahana, although he does not break away from or gloss 
over any authoritative texts of the leading Smritikars, as will be 
seen from a comparison of the points of difference in'the law of 
inheritance between the Mitakshara and the Dayabhaga, does break 
in upon the Mitakshara system which favours a particular mode of 
devolution of joint family property in case of death of a coparcener. 


<f) yftitluiptittndaiiau \. Amnitini Ainmal 
(189S) 21 Mad. 58, 60. 

(g) Scctamma v. Pvnitnal (*33) A Tra- 
Cn. 518, .'521 (F.B.). Also 

Kunmr v. Shvo Pmuuf (*47) A.X, 203 207 
{U) Sintituini Anmiul \. Mmtainmal nS.S«») 
S Mad. 265, 26<, 269. Alsu BiitUllin 


ShiizU V. LtiUti Siiii'/i (1915) 37 All. 604. 
61^ The .SinriUmuktaphal.j of Vaidv.i- 

natua Dikslular hetm ptiklishcxl by Nlr, 

\'va\ ahar.ik,mda, however, 
rem.iins to be puhlisheU. 
li> Sec p. 46. 

(i) See p. 57. 
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He introduces innovations in a number of incidents of the joint 
family and the rights of the members of such family. He purports 
to found himself on certain precepts of Manu, the meaning of which 
according to him had not been properly comprehended by some 
previous commentators. He is not averse to and in fact is success¬ 
ful in the creation of adroit devices and the use of fictions based on 
legal subtilities to relieve the pressure of traditional la^^^ This he 
does by expressing his disagreement with other commentators. 
Although he does not expressly mention the name of the com¬ 
mentator with whom he really joins issue and is in particular dis¬ 
agreement, it is obvious that he is controverting some of the 
doctrines of Vijnaneshwara. He does not accept any set of propo¬ 
sitions laid down by the other commentators on questions of in¬ 
heritance as crystallized law and deals with his .subject as an objec¬ 
tive science. His appeal is more to reason and stern logic than to 
precepts or precedents and his approach to some of the controversial 
questions raised by him is forthright and direct. He plunges in 
medias res and is at the heart of the subject. Much can be learnt 
from this builder .of a great edifice whose radical turn of mind made 
him hunt back constantly to dig up a variety of standpoints and 
examine their roots. The criticism made by Mitramisra and others 
that Jimutavahana relies at times merely on postulations does not 
appear to do justice to this progressive juris-consult some of whose 
interpretations were in all probability tinged by established usages 
and must naturally have found favour with the Hindus of Bengal. 

Of other authorities of the Bengal School, formerly at times 
mentioned as the Gauriya school, the most notable is the Daya- 
tatva written by Raghunandana Siromani of Nadia. It is a treatise 
on the law of inheritance and is generally accepted as giving the 
most reliable exposition of the doctrines of the Dayabhaga and has 
become almost a textbook on law (k). The authority of Raghu¬ 
nandana is acknowledged and respected universally in the Bengal 
school as only next to that of Jimutavahana and statements from 
his work, some of which have become locus classicus, are cited and 
relied upon in numerous decisions of the Calcutta High Court (1). 
Srinath Acharya Chudamani and Srikrishna Tarkalankar are other 
exponents of the Dayabhaga law. The latter is the author of Daya- 
krama Sangraha which is an excellent compendium of the law of 
inheritance. His elucidations have been of great assistance and 
guidance to the Court in a number of cases. Achyuta and 
Maheshwara followed Srinath. All of them are expounders of 
stature of dignity and wide prestige. The Vivada Bhangarnava of 
Jagannatha Tarkapanchanana, a work commonly known as Cole- 
brooke’s Digest, is one of the authorities consulted in Bengal. With 
the exception of the three leading writers of the Bengal school, 
namely Jimutavahana, Raghunandana and Srikrishna Tarkalankar, 
the authority of Jagannatha is, so far as that school is concerned. 
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Ik) Tlio Davnt.it\a was by 

G<jld|)(.’h.uiilrd S.irkar Sas(ri. 


(/) For' iostunce set-, lliniffii v. Trlimra 
Cfiarun (1913) -10 Ca!. 650, 668, 669 (F.B.). 
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higher than that of any other writer (m). Mention may also be 
made of the Dipakalika of Shulapani (n) which is one of the older 
authorities accepted in Bengal. It is a commentary on the Yajna- 
valkya Smriti. It has the merit of brevity and is remarkable for 
its neatness of style. Where the authorities of the Bengal School 
are silent or where there is no conflict between them and the lead¬ 
ing authorities of the Mitakshara School, reference may be made 
to the latter in cases in Bengal (o). 

Reference must be made in passing to two special works on 
adoption—the Dattaka Mimamsa and the Dattaka Chandrika. 
Generally, speaking they are equally respected throughout India, 
but where they differ, the Dattaka Mimamsa is preferred in Mithila 
and Benares, and the Dattaka Chandrika in Bengal. Both works 
have had a high place in the estimation of the Courts in all parts 
of India, and having had the advantage of being translated into 
English at a comparatively early period, their authority was 
increased during the British rule. The law of adoption built up in 
decisions of the Privy Council has been in the main founded on 
these two treatises which furnished almost exclusively the basis 
for the same (p). 


So the lex scnpta of the Smritis, though in theory it continued 
to remain the infallible guide and one of the effective sources of 
law, gave way on most points to the authority of the commentators 
whose interpretations were received as authentic by the particular 
school. This evolution of Hindu law was at times apt to be over¬ 
looked by the Courts owing to the fact that the Smritis were the 
axis of the law and the desire to turn immediately to the same was 
quite natural. Nearly a century ago the Judicial Committee of the 
Privy Council observed (q) that the early versions of the Laws of 
Manu were very ancient and it might be doing great mischief to 
construe the words of the original texts literally, unaided by the 
gloss that had been put upon them by writers and commentators of 
authority. A number of the precepts of Manu have been undoubt¬ 
edly altered and modified by modern law and usage. The duty, 
therefore, of the Court is not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities, as to 
ascertain whether it has been received by the particular school 
which governs the district with which it has to deal, and has there 
been sanctioned by usage (r). The tenacity with which people in 
different parts of the country clung to their age-long traditions and 
family and local usages are often reflected in the works of the com¬ 
mentators. Though the commentators professed to interpret the 


(m) Kery KolUany v. Moneeram (1874) 
13 Beng. L.R. 1. 49-51. 

(n) A translation nf the portion on parti¬ 
tion is to be found in the publication of 
Chose, Vol. II. 

(o) Moniram v. Keri Kniitani (1880) 5 
Cal. 776. 778, 789 (P.C.): CnUcctnr of 
Mmhira v. Monttno naimtlinan (1868) 12 
M.I.A. 397. 435 (P.C.). 

(p) The leading decisions on the subject 


were referred to bv the Privy Council in 
ArumiUt Perrazti v. Subbaratjndu (1921) 44 
Mad. 656, 665-668. Also see 5 13 i«)s(. 

(q) Pedda Ramappa v. Bctiuori Ses/iomma 
(1880) 8 I..A. 1; Bam.a/a.rnii v. Seonoiif/io 
(1872) 14 M.I.A. 570. 

(r) Ctdirctor of Madura v. Mooltpo Ra»ta- 
linsa (186S) 12 M.I.A. 397; Atiwiram v. 
Baiiran (1985) 62 l.A. 139. 
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law laid down in the smritis, their conclusions were in a large 
measure permeated by the customs and usages which they found 
in vogue around them. In the case of The Collector of Madura v. 

Moottoo Ramalinga referred to immediately above, the Privy Coun¬ 
cil ruled that it is the duty of the Courts to recognise the rules of 
law enunciated in the commentaries, even if they appear to proceed 
on a wrong interpretation of the smritis, “the reason being that under 
the Hindu system of law, clear proof of usage will outweigh the 
written text of the law.” Indeed, the Mitakshara, the Dayabhaga 
and the other works of especial authority subordinate in so many 
places the language of the Smriti texts to custom and approved 
usage and evolve rules which draw inspiration frorn custom. 

The leading commentators and nibandhakars although they 
purported to confine their task within the structure of the Smriti law-makers, 
law accomplished the work of keeping the law abreast of the felt 
necessities and demands of the time through a long series of centu¬ 
ries during the Post-Smriti Period commencing from about the 
beginning of the seventh century when Asahaya wrote his Narada- 
bhashya and ending with the seventeenth century when Viramitro- 
daya, the last of the leading commentaries, was written by Mitra- 
mishra. They originated and accomplished their task without 
permitting themselves to be fettered with orthodox prejudices and 
yet with disciplined sagacity. They combined intimate knowledge 
and mastery of the law and their awareness of its conservatism with 
gravitas and a liberal readiness to move with the times. Even 
when they were expounding a particular smriti, they constantly 
kept before their mind a map of the Smriti law as a whole. They 
have been adverted to in some decisions as mere glossators, or 
compilers of congeries of customs. It must have been seen from 
the foregoing observations that the leading commentators and 
nibandhakars were more than glossators or compilers of customs. 

At times they have been referred to not inappropriately as scholiasts 
obviously in analogy of the commentators of the Greek and Latin 
classics and the European philosophers of the middle age whose 
great aim was to reduce the doctrine of the Christian Church to a 
scientific system. During a long series of centuries when legisla¬ 
tion in the modem sense was not originated and judicial precedents 
as now understood had no established authority, these juris- 
theologians were virtually law-makers who systematized the 
personal law of the Hindus and accomplished legal innovations and 
in doing so combined all that legal pholosophy could yield and sub¬ 
stantially enriched Hindu Law and jurisprudence. 

Pursuing the order in which the indices of law are stated by 
the Hindu jurisprudents, reference must next be made to approved constituent 
usage or custom. Ancient custom is generally regarded as a just part of law. 
foundation of many laws in every system of jurisprudence and for 
reasons grounded on principle and justice. Cicero speaking of the 
generation of custom observes in a classical passage: ^‘Justitiac 
initium est a natura perfectum. Diende quaedam in consuetudinem 
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er utilitatis ratione venerunt. Postea res, et a natura projectas 
et a consuetudine probatas, legum metus et religio sanxiV “Justice 
has emanated from nature. Therefore, certain matters have nassed 
into custom by reason of their utility. Finally, the fear of law 
even religion, gives sanction to those rules which have both 
emanated from nature and have been approved by custom.” In 
Hindu law immemorial custom has propHo vigore the efficacy of 

law. It is not merely an adjunct of ordinary law but as has already 
been pointed out a constituent part of it. 

During the earliest stages of the development of Hindu Law 
custom was acknowledged and accepted as being the embodiment 
of principles and rules prescribed by sacred tradition. During the 
butra period also the influence of custom upon law bore the same 
characteristic. Gautama, the most ancient of the Sutrakars whose 

extant, states at the very outset of his work: 

1 he Veda is the source of the sacred law, and the tradition and 
practice of those who know the Veda” (s). Gautama states in 
another aphorism relating to administration of justice by the king- 
Tlie customs of countries, castes and families, which are not 
opposed to the sacred records have also authority” (f). Manu, as 
as already been pointed out, regards approved usage as direct 
evidence of law (u). He stresses the importance of custom. The 
expressions generally used by the Smritikars for ‘custom’ are 
achara, sadachara and shishtachara. Broadly interpreted they mean 
practices of good men, a concept which necessarily involves the 
element of reasonableness. In the context of civil law sadachara, 
which is the most commonly used of these three expressions, 
requires that there must be no element of moral turpitude or anv- 
thing opposed to public policy about the custom. The Mahabharata 
in one place uses the expression 'Lokasangraha* meaning usages of 
the people and in another place states that usage is superior to all 
the shastras taken together. Without retracing covered ground 
(v) , the importance and efficacy attached to custom by the Hindu 
juris-theologians may be summarised by reference to the oft-quoted 
verse of Narada: “Custom is powerful and overrides the sacred 
law” (w). There are in the Smritis numerous texts relatin*^ to 
the origin and binding nature of custom and the commentators°and 
nibandhkars have critically discussed, considered and applied 
those texts (x). Of those the texts of Manu and Narada cited 
above and a quotative verse of Brihaspati exhorting recognition of 
local, tribal and family usages (y) are particularly notable 


ft) I 1 2 (S.B.E. Vol, II). Also see 

A|)a.stanii>n I, 1, 1-2 —Athotah iunuiyachari- 
kiiH (Utanntin Lt/akhua^iianuili: Dharnmgna- 
satnijtih jirnntauam \:cdashchrt. 

, (f) XI. 20 (S.B.E. Vol. II). Also sec no 
lo-lS supra. 

(u) II. 12. 

(c) See pp. 16 aod 39. Also see f.n. (c) 
on p. 2 supra. 

(ii) I, -lO. Asahaya stales that this verse 
arvi-pts the rule that custom is superior to 
written law. Tl»c- Romans t«Mik the view 
that an e.xistinK statute might even be rc- 


. rno> usage ‘ea vers (U. fura) 

. -*‘ ”1 9u.Tque civilas constituit 
•trpe inutari solent vel tacito conseasu po- 
pu i vcl aha postea lege lata*. ^ 

(X) Reference has alreadv been made to 

• Leslie deshc 

•la acharoh paranipantakranuigatah: Sa s/ias- 
trart/iahafannaiva lang/ianiijah kadachana. 

^ cha yc dlwrinah 

prnk prat artitah; Tnthaira tc nnlauenmh 

\\ni) n. ^ iSBE 
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In a long series of cases decided by the Privy Council and 
Courts in India, the rule has been accepted that custom can over¬ 
ride any text of smriti law. In Collector of Madura v. Moottoo 
Ramalinga, the Judicial Committee of the Privy Council observed: 
“Under the Hindu system of law, clear proof of usage will outweigh 
the written text of the law” (z). It has been repeatedly stated 
that a custom may be in derogation of smriti law and where proved 
to exist may supersede that law (a). The tenacity of family 
customs even under the strain of migration has been repeatedly 
recognised in decisions of the Courts (b). It may, however, be 
observed that though local and family custom, if proved to exist, 
will supersede the general law, the general law will in other respect 
govern the relations of the parties outside that custom (c). The 
essential attributes of a custom are that it must be ancient; reason¬ 
able; must have continued or been observed without interruption; 
and must be certain in respect of its nature generally, as well as in 
respect of the locality where it is alleged to obtain and the persons 
whom it is alleged to affect. It must be uniform and obligatory. 
It must not be immoral or opposed to public policy and cannot 
derogate from any statute unless the statute saves any such custom 
or generally makes exception in favour of rules of custom. In a 
catena of cases the Judicial Committee of the Privy Council has 
observed that it is of the essence of special usages modifying ordi¬ 
nary law that they should be ancient and invariable; and it is 
further essential that they should be established to be so by clear 
and unambiguous evidence. It is only by means of such evidence 
that the courts can be assured of their existence and that they 
possess the conditions of antiquity and certainty on which alone 
their legal title to recognition depends (d). Custom as a source 
of law is considered in some detail in Chapter II post. 

A subsidiary or auxiliary indice of dharma was nyaya or yukti, 
expressions the juridical connotation of which included principles 
of equity. The smriti texts, howsoever widely interpreted and 
usages of people though fully recognised, could not obviously pro¬ 
vide for every conceivable question of law. Analogies drawn from 
established rules and fictions of law were therefore resorted to in 
order to cover such cases. One of the rules laid down by Jaimini 
in his Mimamsa was atidesha whereby any principle laid down 
with reference to one case was applied to other analogous cases 
(e). It is well understood that the spirit of equity underlies many 
legal fictions (/) and rules propounded by analogy. It was recog¬ 
nised by the Smritikars that the traditional law from its very nature 
could not be exhaustive and principles of justice had to be invoked 


(s) 0868) 12 M I.A. 397. 436. (e) Books Vll and VIII. Atidesha is a 

(fl) Sceikistn Dvb v. Becrebunder (1869) relation in which one thing contains the 

12 M.I..\. .‘523, .342. indication of another thing and deriving its 

ih) Parbati v. Jagdis (1902) 29 I.A. 82. force from that other becomes (by deriva- 

fc) A'fih Perdiad v. A»innf/ Bnij (1887) 15 tion) an incident of it: Yasija lingamartha- 

I.A. IS. Also see Boo Kishore Singh v. saw/ogad abhidhanacat VIII, i. 2. Remote 

Galicnobai (1920) 22 Bom. L.R. 507 <P.C.). analogy, however, was not permissible. 

(d) Haia Bui> Singh v. Bant Baistni (1884) (f) In ^efione juris semper a:quitas existit- 

11 l.A. 149, 162. 
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in cases not expressly provided for by the litera legis or conven¬ 
tional law. Yajnavalkya enjoined that nyaya, meaning natural 
equity and reason, should prevail in case of conflicting rules of law 
( 9 ) • Brihaspati gave a rule of fundamental importance when he 
recommended yukti in the well-known versus memorialis that deci¬ 
sion must not be made solely by having recourse to the letter of 
the written codes; since if no decisions were made according to 
the reason of the law, or according to immemorial usage, there 
might be a failure of justice {h), Narada also, although he does 
not in this context use the expression nyaya, favours an appeal to 
yukti (t). And even apart from any special or technical signi¬ 
ficance of these expressions, it does appear that the unified legal 
system aimed at by the smritikars did envisage a department or 
'aspect of law which would permit, within limits, interpretation of 
the sacred texts by resorting to something akin to what the modern 
lawyer at times does when he appeals to the “equity of the 
statute” (j). The expression nyaya and yukti are certainly broad 
enough to allow the two sorts of equity described by Cowell: “for 
the one doth abridge and take from the letter of the law, the other 
doth enlarge and add thereto”. The smritikars dealt with the 
perennial conflict between law and justice by emphasizing the 
importance of right reason, good sense and equable justice by which 
alone any law can justify its existence. 

Several Charters directed Courts in India to proceed when the 
law was silent in accordance with justice, equity and good consci¬ 
ence, cin expression which was generally interpreted to mean rules 
of English law if found applicable in Indian society and circum¬ 
stances (fc). These principles were invoked only in cases for which 
no specific rules existed (1). Accordingly it was laid down by the 
Judicial Committee of the Privy Council in the case of a will that 
because the case was new the court would not take the view that 
it was not provided for at all Where new combinations of circum¬ 
stances arose it was incumbent on the Court to apply rules of law 
which could be derived from general principles. Nor would the 
Court abandon all analogy to such principles and similar cases but 
would keep them steadily in view not merely for the determination 
of the particular cases but for the interests of law as a science (m). 
Applying this rule of jurisprudence the Privy Council held in 
another case that a murderer was disqualified from succeeding to 
the property of the murdered person in case of intestacy. This rule 
of English law founded on pubhc policy was applied to the case of 


(ff) See n. 39 supra. 

(h) Kevalam sfiastranuishritya na kariamjo 
hi Ttimaijoh: tjuktiheene cichare tu dharma- 
hanih prajaijatc. 

(i) I, 40. See f.n. (f) on p. 39, ^upra. 

(0 Tliey recofpiised that the rigo'^r of the 

law often requi^ to be moderated and that 
there was at times possibility of litigants suc¬ 
cessfully evading operation of rules of law 
by recourse to subtleties and technicauties. 
A text of lajnavalk>a enjoined the king to 
do justice according to the pith and subst- 


of law and disregard 
t«|mical flaws and deceptive subtleties: 
L.hhalam mrasya bhootena vijacaharannayert- 
nrupah; U 19. '' 

(1887)"l4 IA 

(l) Ram Coonu}' v. Chunder Canto (1876) 
4 I.A. 23. 50-31. 

(m) Juttendruniohun Tagore v. Canerulro- 
mohun Tagore (1872) Sup. I.A. 47. Also 
see Subramania Aijtjar v. Rathnacelu Chettu 
(1918) 41 Mad. 44, 74 (F3.). 
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a Hindu on. grounds of justice, equity and good conscience (n). 
But care was taken to see that no refined distinctions essentially 
characteristic of English law and no technical rules of equity were 
introduced into Hindu law (o). Though there are no texts in the 
smritis expressly recognising the right of an adopted son to inherit 
to his adoptive mother’s relations, this right has been enforced on 
general principles of equity and good conscience and analogy 
deduced from texts applicable to similar cases (p). In a recent 
case the Supreme Court observed that it is now well known 
that in the absence of any clear Shastric text the Courts have 
authority to decide cases on principles of justice, equity and good 
conscience unless it is shown that the decision would be repugnant 
to or inconsistent with any doctrine or theory of Hindu Law (g). 

Where there is absence of any express rule of law and any 
authority affording any real guidance and no rule of custom, 
appeal to the spirit of the law is not unknown. Some modern 
decisions of the highest tribunal in England go to show that, while 
judges do not legislate at large, they do subscribe to the view that 
only in the absence of authority, and when the spirit of the law 
suggests the affirmation of previously unknown or undertermined 
duties, the Courts do commit themselves to novelty, though of 
course, very cautiously. Instances do occur from time to time, 
though they are not frequent, where the Courts in examining any 
new situation or a new jural relationship have regard to the genius 
of the Hindu Law (r) and the consciousness of the community at 
large and also found the conclusions reached by them on the 
grounds that they were more in accordance with the reason of the 
thing and general principles. 

Since the reduction of India under British rule another ele¬ 
ment was added to the effective sources of Hindu Law. The courts 
had to ascertain and administer the personal law of the Hindus in 
matters relating to succession, inheritance, marriage, adoption and 
religious usages and institutions except in so far as such law was 
altered by legislative enactment. The decisions of Courts, founded 
on interpretation of the texts of the Smritis and principally on the 
views expressed by the commentators accepted as leading autho¬ 
rities in the different Schools, although they immediately affected 
only the parties, necessarily operated as binding on the entire com¬ 
munity. Judicial precedents became necessary and useful for in 
them the Courts found reasons to guide them and the authority 
of those who made them had to be regarded. Unfortunately, how¬ 
ever, the importance of custom was at times not fully appreciated 
and decisions given on some points had the effect of disturbing 

In) Kcnchava v. Cirimahijpa (1924) 51 (q) Gurunath y. Komalabai (1951) 1 

I.A. 368. S 25 of the Hindu Succession S.C.R. 113 d. 1147, 1148. Also see Peru- 
Act. 1956. DOW inflicts this dUqualification mnndyal^m y Swara^n, CS2) A.M. 419, 
on the murderer 472, 473 (F.B.). Reference may be made 

<o) JtiUeuilromohun Tuaore v. Ganendro- to Kamalakshy v. Narayani ('68) A.Ker. 123. 
mohun Taaore tiiuro. . instance see Ttruvengadom v. BuN 

<p) Siit^raifidnia Ayyar v. Rathtwvelu chayya (1929) 52 Mad. 373. 379. 
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;^at had been accepted by the community established law. 

"tatters and 

Ibv^L^r th chance of retracing the steps already taken because 
obviously the preferable course was to foUow the doctrine of stare 

decrsis and to uph^old a decision already given rather than over- 
strpntitb h T unreversed and acquired increased 

ded to impart a measure of rigidity to the law. With numerous 
Superior Courts administering law in different narts of the country 

of ^ case-law and most of the important points 

ext^nT^t "T i!° to this 

in theo y decisions on Hindu law, though not 

Ind^lrn^ r P®"* superseded the commentaries 

and hmited and supplemented the rules of Hindu law. Modern 

jurisprudence endorses the importance of authoritative precedents 
and accepts them as legal sources of law being entitled to un¬ 
questioning obedience. The pronouncements of the Privy Council 
and now of the Supreme Court are final and in practice recourse 
to them IS of the utmost importance and necessity: The decisions 

Council and the Supreme Court are binding on all the 
o her Courts of India including the High Courts; but the decisions 
o any one High Court are not binding on any other High Court, 
though they are binding on the courts subordinate to it. 

It must have been seen from the foregoing observations that 
Hindu law was not static or staid but was empiric and progressive. 
Sir Henry Maine, author of Ancient Law, and some of his contem- 
poraries propounded the speculative theory that the Manusmriti 
and other Smriti Codes did not at any time constitute a set of rules 
of positive law actuaUy administered in India. In their opinion 
expressed with smug uncharitableness, the Smriti law, in great 
part, was merely the ideal picture of that which in the view of the 
Brahmms, ought to be the law. It was suggested by an eminent 
English author that Hindu law was “a mere phantom of the brain 
imagined by Sanskritists without law and lawyers without Sans- 

f if ^ naturally disturbed many Indian jurists and scholars 
who felt compel ed to refute the charge. It is no more necessary 
to discuss that theory since it has now been securely interred and 

writers on 

Hindu law made observations of a like nature with lofty disdain or 
condescension and some captious critics could see in the Dharma- 
shastras only primitive rules of rude simplicity. Dr Sen has 
observed that the critic who pretended to see nothing in the ffindu 
law but a stagnant mass of archaic rules knew not what he said and 
only showed that he himself had a stagnant mind. This eminent 
jurist has however, justly pointed out that for this attitude of 
those writers we ourselves are partly responsible. While foreign 
jurists, m spite of their many disadvantages have, out of a spirit of 
research, directed their attention to Hindu law, no mattel wiA 
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what success, we ourselves have simply looked on (s). It must 
also be acknowledged that translations of many Dharmashastras by 
eminent orientalists of Europe in the Sacred Books of the East 
Series and in other pubhcations and the monographs written by 
them are the result of untiring research and evince critical power 
of a high degree. Mostly based on leading commentaries, those 
translations of some of the Smritis have been of great help to the 
Courts and generations of lawyers and students of Hindu law. 

The slow and steady process of development of Hindu law was 
the result of innovations often imperceptible as happens when old 
and obsolete rules become gradually displaced by growing usages 
and customs. In a large measure impetus was given to that 
progress by the standard works of those leading commentators and 
nibandhakars who did not permit themselves to be fettered by 
orthodox prejudices and showed liberal readiness to move with the 
times. But as the Hindu Law Committee very appropriately 
observed, we have no longer Smritikars and commentators of the 
old type; we have the Legislature and the Courts of Law. The 
Courts of Law, however, do not exercise the same freedom of inter¬ 
pretation in moulding the law as did the ancient commentators even 
when the interpretation was not fairly deducible from the earliest 
authorities. This practically meant that Hindu law, excepcing in 
so far as the Legislature intervened, had to remain arrested in its 
growth at the point at which it was left by Vijnaneshvara, Jimuta- 
vahana and other recognised commentators, the latest of whom 
flourished in the 18th century (t). For more than two thousand 
years after the Code of Manu was compiled, Hindu law pursued 
the even tenor of its way without any real break in its continuity 
and was altered, improved and refined from time to time. But the 
spontaneous growth of Hindu law was retarded if not wholly stop¬ 
ped with the reduction of India under British rule. The difficulties 
of English Judges, who did not know the language of the Dharma¬ 
shastras, when called upon to administer a system of law which 
required understanding and appreciation of argumentative works, 
religious traditions, ancient usage and more modern habits of the 
Hindus with which they were unfamiliar, were indeed great. No 
system of law makes the province of legal obligation co-exlensive 
with that of religious or moral obligation. The ancient works and 
commentaries dealt with and discussed texts which were mandatory 
as well as those which were directory and did not always draw a 
clear line of demarcation between matters religious and secular 
(u). Texts which did not contain positive law were at times not 
distinguished from rules intended for positive laws and in a number 
of cases the Privy Council sounded a note of caution while correct¬ 
ing such errors. In difficult cases some of those judges were not 
unnaturally inclined to rely on their own concepts of what the law^ 
should be and on praesumptiones hominis and at times reached 

(«) Sen’s Hindu Jurisprudence, p. 110. 1941, paras 15-16. 

(0 Report of the Hindu Law Committee, (u) See pp. 1, 8, 9, supra. 
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conclusions at variance with the spirit and substance of Hindu law. 

In some cases, doctrines of English law of doubtful applicability 

were pitchforked into Sanskrit texts and Roman law was laid under 

contribution. The Privy Council, not being unmindful of all this, 

observed in a very early case (u): “At the same time it is quite 

impossible for us to feel any confidence in our opinion, upon a 

subject like this, when that opinion is founded upon authorities to 

which we have access only through translations, and when the 

doctrines themselves, and the reasons by which they are supported, 

or impugned, are drawn from the religious traditions, ancient usages, 

and more modern habits of the Hindoos, with which we cannot be 
familiar. 


With their mastery of jurisprudential concepts and their un¬ 
matched forensic ability to expound and elucidate even the most 
complicated matters of unfamiliar laws affecting the personal status 
of Parhes, their Lordships of the Privy Council evolved princioles 
and laid down rules on varied and complex subjects in their own 
unique style and generations of lawyers and judges in this country 
have acknowledged their indebtedness to that august Tribunal for 
the lead and guidance given by it. The principle was established 
mat the duty of a judge, who is under the obligation to administer 
Hindu law is not so much to inquire whether a disputed doctrine 
is fairly deducible from the earliest authorities (Smritis), as to as¬ 
certain whether it has been received by the particular school 
which governs the district with which he has to deal and has there 
been sanctioned by usage. For, under the Hindu system of law, 
clear proof of usage will outweigh the written text of the law (lu). 

But ‘clear proof of usage* of necessity required establishment 
of the usage by showing that it was ancient, certain and reasonable 
and where the attempt was to support any usage in derogation of 
the general rules of Hindu law it had to be construed strictly. The 
lawyer familiar with rules of procedure and evidence knows the 
practical difficulties in the way of a party who undertakes the heavy 
burden of adducing satisfactory proof of usage, so long and invari¬ 
ably acted upon in practice, as to show that it has by common con¬ 
sent, been submitted to by a class or a district or local area The 
course of practice upon which the custom is said to rest must not 
be left in doubt but be proved with certainty. Moreover custom 
in matters of personal law readily appUes closure and does not 
permit of extension by analogy nor of any deductivity by a prioH 
methods. Custom should occur substantially under conditions 
•substantially similar and instances must indicate the probable 
general habit of ^rsons under similar circumstances. The princi¬ 
ples are indubitably sound but the difficulties of proving modifica- 


(t) 4 M.I.A. 1. 97. 98. 

Iinea (1868) 12 M.I.A. 397. 415 4 36 In 
Chapter X pmt Sir Dinshah Miilla while <l»s- 
cussind Stridhana according to the Smritis 
the Commentaries and Judicial Decisions has 
pointed out how the Judicial Committie of 


the Privy Council, nctwithstandina repeated 
warnings given by it that the Courts of 
India should take the law not from the 
amritis but from the commentaries, brushed 
aside a text in the Mitakshara which main¬ 
tained tlie doctrine that propertv- inherited 
by a woman became her Slridbon (5 112). 
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tlons and variations in the old rules of law introduced by custom 
were at times almost insurmountable and the task often beyond 
the means of an average litigant. The effect of some of the pro¬ 
nouncements of the highest tribunal was to treat certain com¬ 
mentaries as having laid down the last word on every rule collo¬ 
cated and dealt with in them centuries ago and the task of the 
courts as no more than application of those self-same rules to a 
fast changing society. Referring to the arrest of progress suffered 
by Hindu law^ Mr. Majme wrote that “no voices were heard unless 
they came from the tombs.” Some ancient texts and injunctions 
favoured by the commentators which had not been accepted as 
part of current law and virtually abandoned in practice were in 
some cases received as binding law and given inflexible interpreta¬ 
tion. All this tended in a large measure to unprecedented rigidly 
^d to the creation of judge-made law which from the inherent 
linutations on its scope could not be expected to respond adequately 
to all changing needs and circumstances. The only remedy was 
comprehensive legislation in the form of a uniform code. 

Codification is a well-known subject. Its chief apostle was Codification. 
Bentham and its greatest antagonist was Savigny. It has been said 
that they were both giants to each of whom half his prayers were 
granted, whilst the other half was scattered to the winds. Accord¬ 
ing to Savigny, “law should be gradually developed by the silent 
internal forces of national consciousness with the least possible 
interference by the legislature.” Modern jurisprudence recognises 
the advantages of the transformation of well-developed and long 
established traditional and customary law into statutory form. It 
accepts innovations on the substance of existing law and even 
exUrpation and substitution of any part of that law to ensure that 
it accords with the actual circumstances in which the people of a 
country are placed. Idealists and totalitarians had most of them 
to agree that there existed a large number of anomalies and inequi¬ 
table rules in the complicated structure of Hindu law which could 
be dealt with only by legislation. It could no longer be denied 
that the fast moving conditions and the social, economic and 
political transformation in the country had rendered imperative 
substantial and radical changes in that law. It has to be admitted 
that far-reaching and fundamental changes had become inevitable 
for they alone could furnish fair and equable solutions to some of 
the most controversial questions relating to the law of marriage 
&nd succession. 

The question of codification of Hindu law has been debated Some relevant 
for nearly a century both by law reformers who like Bentham were ^^^"siderations. 
staunch advocates of the theory of the utility of a Code of laws and 
by others who like Savigny exaggerated the defects of a Code and 
declined to accept its practical utility. Bentham wrote that the 
great utility of a code of laws is to cause the debates of lawyers and 
the bad laws of former times to be forgotten and that its style 
should be characterised by force and harmony. The code of his 
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dreams, one that would not require schook for its explanation or 
casuists to unravel its subtleties and be a complete self-sufficing 
enactment, was mdubitably an ideal to be pursued but he pushed 

practicT/d finality he minimised all 

p ac ical difficulties in the way of such legislation. Codification has 

shaiTr form°'’'’K deprecated legislation in any 

others on the ground that it would be impossible to give legislative 

Mudi o complicated structure that was Hindu law. 

Much of the opposition was grounded in sentiment and not in 

reason. Some objection belonged to the class of uninformed and 

or hodox element though it must be said that there was consider- 

le sentiment born of reverence for an institution which had its 

fi ° r'l ^"fiquity. It was not reahsed by some dry tradi- 

lonahsts that the venerated authors of the Dharmashastras had 

^emselves been progressive and tried to keep the law in harmony 
with their environments and in general responded to changing 
ideas, changing customs and the march of time. ^ ® 

The Hindu Law Committee appointed in 1941 to examine 
Hindu law reconmended that it should be codified in gradual stages 
beginning with the law of intestate succession and marriage 4e 
Committee ceased to function after making considerable progress 

Benerr N n ''I'' Committee presided over^y^|“ 

Benegal Narsing Rau—known as the Rau Committee—made its 

m^ presented a draft code. One of the objects of the Com- 

apply to aU Hindus by blending the most progressive elements in 
the various schools of law which prevailed in different parts of the 
country. The draft of the Code presented by the Con^ittee was 

iuflppH integral whole so that no part of it would be 

udged as if It stood by itself. The Hindu Law Bill remained on 

e?trsplit°U ultimately those in charge of it decid¬ 

ed to split It into certain parts and to move the Parliament after 

placing each part separately before it. The advantages of this were 

probably practical but one disadvantage was that it meant legisla- 

n y instalinents. Such codification, however carefully done 

cannot derive the full benefit of a pre-conceived plan of the whole 

system to be wrought upon. Instalments of a law intended to be 

uniform and to oj^rate as an organic whole have come into opera- 

problems and create some anomalous situations and this apart from 

Illf K 1 enactments which have so far found pla« on the 
statute-book leave an undetermined residue. The Hindu Marriage 

m" Succession Act^ Jufe 

fK and Guardianship Act in August 1956 and 

the Hindu Adoptions as Mamtenance Act in December 1956. 
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The changes brought about by the two principal enactments Fundamental 
the Hindu Marriage Act. 1955. and the Hindu Succession Act, 1956, 
are pointed out in the Introductory Notes to the commentaries to 
those Acts. It will suffice here to state that the alternative condi¬ 
tions which had arisen in matters social, economic and political 
made it imperative that polygamy should not be permitted and 
rules of succession should be equitable. The outstanding feature 
of the new Hindu Marriage Act is that monogamy is now enforced 
as a rule of law and bigamy is rendered punishable as a crime. 

The conditions and requirements of a ceremonial Hindu marriage 
are considerably simplified and any two Hindus, which expression 
includes not merely Hindus by religion but Buddhists, Jains and 
Sikhs as well, can solemnize the ceremonial marriage recognised 
by the Act. Relief by way of judicial separation, declaration of 
nullity of marriage and divorce are permissible under the Act. 

There is considerable force in the remark belonging to times long 
past that rules of succession to property being in their nature arbi¬ 
trary, are in all systems of law mostly conventional and that even 
deeply rooted traditions may have to change with the march of 
time. The new Hindu Succession Act may seem to break violently 
with the past but it has to be conceded that it is characteristic of 
the age which is one of great ideals and fast changing theories. 

One outstanding feature of this Act is that it lays down a uniform 
system of inheritance for the whole country and lays down some 
simple rules relating to succession to the proi>erty of a Hindu male 
and female. The propierty of a male Hindu dying intestate after 
the commencement of the Act devolves in equal shares between 
his son, daughter, widow and mother. Male and female heirs 
are now treated as equal without any distinction. Another 
notable feature of the new Act is that any property possessed by a 
female Hindu is now held by her as her absolute property and she 
has full power to deal with it and can even dispose of it by will as 
she likes. The restraints and limitations on her power have ceased 
to exist even in respect of existing proi>erty, so that any property 
possessed by a female Hindu whether acquired by her before or 
after the commencement of the Act, is now held by her as full 
owner and not as limited owner. 

The objects achieved by the new legislation are substantial Right of 
unification of Hindu law by blending much that was progressive to be 

in the various schools of law which prevailed in different parts of * jura, 

the country and removal of many anomalies and incongruous in¬ 
junctions. One aim of this legislation was to act, it is submitted 
rightly, on the principle that where the reason of the rule had 
ceased to exist there was Uttle justification for insistence upon its 
preservance. Cessante ratione legis cessa ipsa lex. Renascent 
India of the post-independence era appreciated the value of a fresh 
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and broadened outlook in matters affecting the rights social, eco¬ 
nomic and political of the citizen regardless of sex. Adult suffrage 
and political parity were fore-runners to the recognition of all 
that was implicit in the constitutional directives and fundamental 
guarantees of equality of status and equality before the law 
enounced in the Constitution. The underscoring of the rights of 

women to be in equuli jura finds concrete shape in the new 
legislation. 
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CHAPTER I 


OPERATION OF THE HINDU LAW 


1 . Personal Law.— (1) Wherever the laws of India admit the operation 
of personal law, the right and obligations of a Hindu are determined by 
Hindu law, that is, his traditional law subject to the exception that any part 
of that law may be modified or abrogated by statute. 

(2) The Hindus are divided into four castes (a), namely— 

(1) the Brahmans, or priestly caste; 

(2) the Kshatriyas, or warrior caste; 

(3) the Vaisyas, or agricultural caste; and 

(4) the Sudras. 

The members of the first three castes are called twice-born or regenerate. The 
second birth or regeneration consists in the study of the Vedas or sacred literature and 
in the f)erformance of saTnskflros or sacraments. All these are denied to Sudras except 
the samskora of marriage (b). 

The above classification was of considerable importance prior to the recent enactments. 
The classification, however, continues to be relevant in certain matters to be decided in 
dccordance with the earlier law. In cases of adoption the adopted son had to belong to 
the same caste as the adoptive father. In cases of marriage, according to one view, the 
parties to the marriage had both to belong to the same caste. 

In the undermentioned case (bl) the Supreme Court explained who are Hindus and 
stated the broad features of Hindu religion. 

Kavosthas.—It has been held by the High Court of Calcutta that Kayasthas as a 
general rule are Sudras (c). On the other hand, it has been b®, High Courte of 

Allahabad (d) and Patna (c), that they are not Sudras, but belong to one of the three 
regenerate classes, probably Kshatriyas. 

Marofhas—There are three classes of Marathas in the Bombay State, namely (1) the 
five families, (2) the ninety-six famiUes, and (3) the rest. Of these, the first two classes 
are Kshatriyas, and the last Sudras (/). 

Vaidi/os—The Vaidyas of Bengal are Sudras (g). The Tanjore branch of the 
Marathas descended from Shivaji belongs to the Sudra and not to the Kshatriya caste 
(h). The Madura Ramayana Chavadi Thousand Yadavas residing chiefly in Madura and 

adjoining villages are Sudras (i)- 

Sadgopes.—The Sadgopes of Bengal are not Vaisyas but Sudras (j). 

Komatis.—The Komatis of Madhya Pradesh are a Telugu caste of Vaisyas (k). 


(o) Chuoturya v. Sahub (1857) 7 M.I.A. 18, 4 
W.R. 132. 

(b) See Bancrjec on Marriage and Slridhana, 5th 

ed.. pp. 31, 37. . o 

(bl) Yagnapunishdafji v. Muldas (’66) A.S.C. 
1119. 

(c) Rai Coomar Loll v. Bwjcssar Dijal (1884) 10 
CaL 688: Asita Mohon v. Nerode Mohan (1916) 20 
C.W.N. 901. 35 I.C. 127, (’17) A.C. 292, on 
appeal (1920) 47 I.A. 140. 145, 24 C.W.N. 794. 
798. (’20) A.P.C. 129; Bhola Nath v. Emperor 
(1924) .51 Cal. 488, 81 I.C. 709 (*24) A.C. 616; 
Rai Nandini v. Avu>iiii Kumar (1941) 1 Cal. 457, 
(’41) A.C. 20. 


(d) Tulshi Ram v. Behari Lai (1890) 12 All 328, 
334. 

(c) lihwari Prashad v. Rai Hari Prasad (1927) 
6 Pat. .506, 106 I.C. 620 (’27) A.P. 145. 

If) Subrao V. Radha (1928) 52 Bom. 497, 113 
I.C. 497. (’28) A.B. 29.5. 

(g) (1941) 1 Cal. 457 noted under n. (c) supra. 
(b) Maharaja of Kolhapur v. Sundartim (1925) 
48 Mad. 1. 93 I.C. 705. ('25) A.M. 497. 

(f) Mokka Korte v. Ammakutti Ammal (1928) 
51 Mad. 1 (F.B.). (’28) A.M. 299. 

(0 Dtirga Das Pan v. Santorb Kumar Put\ (194.5) 
1 Cal. 17. 

(b) Nagi V. Rajkunwar (’56) A.N. 138, 
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v/r nxx^uxj L.AW 2-4 

Christian- Reconversion to Hinduism: Caste.—In S. Rajagopal v C M Armuaam tkn 
the Supreme Court pointed out that the tenets of ChristianUy militate'agaS Persons 
professing It from being divided or discriminated on the basis of caste and that^a Adi 
Dravida Hindu who gets converted ceases to belong to the Adi Dravida caste The Court 
referred to a number of decisions where it was held that on reconversion to Hinduism 

L^’be^onepd^hpr^^'v ^ same caste in which he was born and to which 

(k2? rfhat ^tf tL^memhr''^‘T .1° religion. The main basis of those decisions 

may have lost membership of the caste on conversion to another reUcIon This Question 

of rifi"' “"""ppe'irar had"faned“to estlbhshlLrtJ^c^me memtr 

religion (Scheduled Caste) after he started p'roEg the hTcX 


power of the Courts of India to 
apply the Hindu law to Hindus is derived from and regulated by certain 

statutes of the British Parliament and by imperial and provincial legislation 

passed during the period of British rule, which unless altered or repealed are 

to continue m force under the express provisions of Art. 372 of the Indian 
Constitution. 


. application of Hindu Law.—(1) The Hindu law as adminis¬ 

tered by the Courts of India is applied to Hindus in some matters only. 

(2) Thioughout India, questions regarding succession, inheritance, mar¬ 
riage, and religious usages and institutions, are decided according to Hindu 
law, except in so far as such law has been altered by legislative enactment. 

(3) Besides the matters above referred to, there are certain additional 
matteis in which the Hindu law is applied to Hindus, in some cases by virtue 
of express legislation, and in others on the principle of justice, equity and good 
conscience. These matters are adoption, guardianship, family relations, wills, 
gifts and partitions. As to these matters also, the Hindu law is to be applied 
subject to such alterations as have been made by legislative enactment. 

4. Acts modifying and abrogating rules of Hindu Law.—Fundamental 
and radical changes have been made recently by the following Acts:_ 

(1) Hindu Marriage Act, 25 of 1955; 

(2) Hindu Succession Act, 30 of 1956; 

(3) Hindu Minority and Guardianship Act, 32 of 1956; and 

(4) Hindu Adoptions and Maintenance Act, 78 of 1956. 

The Hindu law had, prior to 1955, been modified and supplemented in certain 
respects by the following Acts: — 


(i) 


The Caste Disabilities Removal Act, I850.-According to the Hindu lew and 
a Hindu renounces his religion, or is excluded from the communion 
of that religion, or is deprived of caste, such renunciation, exclusion or depri¬ 
vation entails a forfeiture of his rights and property, and deoriverhim 
his right of inheritance. The effect of the above-mentioned Act was that th“se 

be enforced as law in the Courts of British India (I). 
The Act IS also known as the Freedom of Religion Act. 


(k\) r69) A.S.C. 101. 

(k2) These cases are collected nt pp. 108, 109 of 
the above decision in ('69) A.S.C. ioi. 

(I) ^mnni Lai v. Gobind Krishna (1911) 33 All. 


356, 38 I.A. 8/. 10 I.C. 477. S<*e also Chidam- 

iHiram V. Ma Sucin Ur 11928) 6 Rang. '>43 111 

I.C. 2. (-28) A.R. 179. S. -li. Ill 
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§§ 4-6 

(ii) The Hindu Widows' Remarriage Act, 1856.—This Act legalizes the remarriage 
of Hindu widows in certain cases. 

(iii) The Indian Succession Act. 1925, ss. 57, 214, and Schedule 77/ to the Act .— 
These sections are dealt with in the chapter on Wills. 

(iv) The Native Converts’ Marriage Dissolution Act. 1866.—This Act enables a 
Hindu convert to Christianity to obtain a dissolution of marriage under certain 
circumstances. 

(v) The Special Marriage Act XLJII of 1954. 

(vi) The Transfer of Property Act IV of 1882.—This Act supersedes the whole of 
the Hindu law as to transfer of property. 

(vii) The Indian Majority Act, 1875.—This Act, which fixes the age of majority on 
completion of the eighteentli year, applies to Hindus, except in matters of mar¬ 
riage, divorce and adoption. 

(viii) The Guardians and Wards Act, 1890.—This Act applies to Hindus in cases where 
a guardian has to be, or has been, appointed by the Court. 

(ix) The Hindu Inheritance (Removal of Disabilities) Act, 1928.—This Act limits the 
disabilities which excluded a Hindu from inheritance and from a share on 
partition. 

(x) The Hindu Law of Inheritance (Amendment) Act, 1929.—This Act admits the 
son’s daughter, the daughter’s daughter, the sister, and the si.stcr’s son, as heirs, 
next after the father’s father and before the father’s brother. This Act is now 
repealed by s. I of the Hindu Succession Act, 1956. 

(xi) The Child Marriage Restraint Act XJX of 1929. 

(xii) The Hindu Gains of Learning Act, 1930.—This Act makes all acquisitions by 
means of learning the separate property of the acquirer. 

(xiii) The Hindu Women’s Rights to Property Act XV77/ of 1937,—This Act, which 
came into force on the 14th April 1937, gives new rights of inheritance to 
widows, and strikes at the root of a Mitakshara coparcenary. This Act is now 
repealed by s. 31 of the Hindu Succession Act 30 of 1956. 

(xiv) The Hindu Married Women’s Right to separate Residence and Maintenance Act, 
1946.—This Act is now repealed by s. 29 of the Hindu Adoptions and Mainten¬ 
ance Act. LXXVIII of 1956. 

5. Enactments referred to in § 2.—For a statement in a tabular form of 
the enactments referred to in § 2 above, the Courts to which they apply, and 
the extent to which the Hindu law is to be administered by those Courts, refer¬ 
ence may be made to § 5 of the earlier editions of this work. 


6. Persons governed by Hindu Law.—The four New Enactments of 1955 
and 1956 stated in § 4 above expressly mention the p>ersons to whom they 
are applicable. §§ 6 and 7 are based on decisions of Courts, relating to old 
uncodified Hindu law, determining persons governed by Hindu law and 
stating persons to whom Hindu law has been held not to be applicable. The 
Hindu law applies— 

(i) not only to Hindus by birth, but also to Hindus by religion, i.e. con¬ 
verts to Hinduism (o); 

In a very recent decision the Supreme Court (ol) pointed out that a person may be 
a Hindu by birth or by conversion. A mere theoretical allegiance to the Hindu faith 


(fi) Ahnifiain v. Ahnitiinn (1861) 9 M.l.A. 19S, 
2-1.3; Joivala v. Dhanim (1866) 10 M.l.A. -Sli, >37; 
Duarve V. Pacotti (1875) 19 Rom. 783, 788; In rc 
los<rj)h Viiiliar of Navircih (1872) 7 Ma<l. H.C. 121; 
Morarii v. Adtnhiislratttr-Gc’ncral (1929) 52 Mud. 
160. Ill I.C. 364 ('28) A.M. 1279; Suhdeo Narain 
V. Ktiiiim Ku$nari (1922) .50 I.A. -58. 2 Pat. 230, 71 
I.C. 769 (’23) A.P.C. 21; Palanianiiu Clicttiar v. 
Ahman Chctli (1921) 48 I.A. 539. 44 Mad. 740. 64 
I C. 439, ('22) A.P.C. 228} Can^ v/i Mahto v. Shib 


Churan Mahata (1932) 11 P.itna 139, 133 I.C. 165. 
('31) A.P. 305 foirowinir (1928) 51 Mad. 1 (F.B.). 
108 I.C. 760. (*28) AM. 299; Sunder Devi v. 
Ihuhoo Lai ('.57) A.A. 21-5 (inheritance to property 
of a Muslim woman converted to Hinduism). 

(ol) Pcrumal v. Ponnuiwami ('71) A.S.C. 2352. 
In hhah/a Shcr Bahadur v. Cinnen Bak\h (1913) 36 
All. 101, 115-116. 41 I.A. 1, 14. the Privy C<.iin- 
cil had left this question oiien. 
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by a person bom in another faith does not convert him into a Hindu, nor is a bare 
declaration that he is a Hindu sufficient to convert him to Hinduism. But a bona fide 
intention to be converted to the Hindu faith accompanied by conduct tmequivocallv 
e^ressmg that mtenUon may be sufficient evidence of conversion. No formal ceremony 
ot punlication is necessary to effectuate conversion. 


In a case decided by the Privy Council, Lord Shaw, in delivering the judgment of the 

Board, smdm effect that the expression “Hindu” in the Indian Succession Act included a 
convert to Hinduism (g). 


See § 7(4), 

(ii) to illegitimate children where both parents are Hindus (r); 

(iii) to illegitimate children where the father is a Christian and the 
mother a Hindu, and the children are brought up as Hindus. But 
the Hindu law of coparcenary, which contemplates the father as 
the head of the family and the sons as coparceners by birth with 
rights of survivorship, cannot from the very nature of the case 
apply to such children (s); 

(iv) to Jains (t), Buddhists in India, Sikhs (u), and Nambudri 
Brahmins (v) except so far as such law is varied by custom and 
to Lingayats who are considered Sudras (u/); 

(v) to a Hindu by birth who, having renounced Hinduism, has reverted 
to it after performing the religious rites of expiation and repent¬ 
ance (x). Or even without a formal ritual of reconversion when 
he was recognised as a Hindu by his community (y); 

(vi) to sons of Hindu dancing girls of the' Naik caste converted to 
Mahomedanism, where the sons are taken into the family of the 
Hindu grandparents and are brought up as Hindus (z); 

(vii) to Brahmos (a); to Arya Samajists (b); and to Santhals of Chota 
Nagpur (c); and also to Santhals of Manbhum (d) except so far 
as it is not varied by custom; and 


(q) KamawaH v. Digbijai (1921) 43 AU. 525, 533, 
48 LA. 381, 385, 64 LC. 559, ('22) A. PC. 14. 

(r) Se« Kam Kumari, in the matter of (1891) 18 
Cal. 264; Dattatraifa Tatya v. Matha Bala (1934) 
58 Bom. 119, 149 I.C. 821, ('34) A.B. 36. 

(«) Myna Boyee v. Oataram (1861) 8 M.I.A. 400. 
(t) Shea Singh v. Dakho (1878) 1 AH. 688. 5 I.A. 
87 (adoption); Chotay Lall v. Chunnoo Lall (1878) 
4 Cal. 744, 6 I.A. 15 (inheritance): Sheokuarbai v. 
Jeorai (1920) 25 C.W.N. 273, 275, 61 I.C. 481 
[P.C.3; flup Chand v. Jambu Parshad (1910) 37 I.A. 
93. 6 I.C. 272 (adoption): Bhagvandas v. Aaimol 
(1873) 10 Bom. H.C. 241, p. 247 (adoption): Thac- 
keryey v. Hurbhum (1884) 8 Bom. 432, p. 453 (Jain 
temple): Parshotam v. Venichand (1921) 45 Bom. 
754, 757, 61 I.C. 492. ( 21) A.B. 147 (adoption); 
Gateppa v. Eramma (1927) 50 Mad. 228, 99 I.C. 
503, (’27) A.M. 228 [adoption]: Bhikabai v Manilal 
(1930) 54 Bom. 780, 128 I.C. 628 (’30) A.B. 517 
[alienation by Jain widow]: Jaiicanti v. Anandi 
Devi (1938) 59 AU. 196. 173 I.C. 356. (’38) A.A. 
62; Suganchand v. Mongibai (1942) Bom. 467 44 
Bom. L.R. 358, 20 I.C- 759, (’42) A.B. 185. 

(n) Rani Bhagwan Kocr v. Bose (1903) 31 Cal. 
11, 30 I.A. 249; Indcr Singh v. Sadhtt 5ing/t (1944) 
1 Cal. 233. See Baltodursixg/i v. Dulipsin^i (’ 50 ) 


A.M.B. 1. 

(o) Virbnu V. Akkamma (1911) 34 Mad. 496, 0 
I.C. 583; Narayan Iyer v. Moorihi Kenden (1938) 
Mad. 897, (’38) A.M. 643; Narayanan Namboori 
V. K. Ravi Varma (’56) A. Trav.-Co. 74 (Nam- 
bndri Malayalam Brahmins in Travancoie^OKhin) 

(u>) Tirkangauda v. Shivappa (1943) Bom. 706! 

45 Bom. L.R. 992, ('44) A.B. 40. Also see S 627 
post. 

(x) Kusum V. Sofya (1903) 30 Cal. 999. 

(y) Durga Porasada Rao v. budarsonosu^omt ('40) 
A.M. 513. Also see Rajagopal v. Armugam (’69) 
A.S.C. 101. 

(i) Ram Pergash v. Mussammat Dahan Bibi 
(1924) 3 Pat. 152, 78 I.C. 749, ('24) A.P. 420. 

(a) in the goods of Jnaneruira Nath Roy, (1922) 
49 Cal. 1069. 

(b) Mst. Surat v. Attar (1922) 1 Pat. 706, 713- 
714, 67 I.C. 550, (’22) A.P. 378; isuror Radhokanta 
V. Khetra (’49) A.C. 253; S/iyamsundcr v. ShanJtor 
Deo (’60) A. Mys. 27. 

(c) ChunAa v. Bhabani (1945) 24 Pal. 727. Also 
see Langa v. Jiba cited in the fji. below. 

(d) Budhu V. Dukhan (’56) A.P. 123; Langa v 
tiba (’71) A. Pat. 183 (Aboriginal SanUtals of vil¬ 
lage Kutchai are Hindus). 


OPERATION OF THE HINDU LAW 


75 


§§ 6.7 


(viii) to Hindus who made a declaration that they were not Hindus for 
the purpose of the Special Marriage Aqt, 1872 (e). Also see 
§ 7 (4) infra. 

Many persons of aboriginal tribes and origins have been absorbed in the Hindu faith 
and have come under the sway of Hindu law. Naiks in Madhya Pradesh who were ori¬ 
ginally of Gond origin are governed by Hindu law (/). Rajgonds are not Hindus but the 
presumption is that they are governed by Hindu law unless the contrary is shown (g). 
That presumption was applied by the Nagpur High Court in the undermentioned case (h). 

As to Kurmi Mahtons of Chota Nagpur see MohaH Mahto v. Mok/iTam Mahto (’63) 
AAP. 466 and decisions cited there. 

A person who is bom a Hindu and has not renounced the Hindu religion, does not 
cease to be a Hindu merely because he departs from the standard of orthodoxy in^ matters 
of diet and ceremonial observances (i). The acceptance of the “Granth Sahab by the 
Udassis (a Schismatic sect of Sikhs who remained within the fold of Hindiiism) is m no 
way inconsistent with their continuing as Hindus (j). A Hindu does not by becoming a 
Jati Vaishnava (a sect in Bengal not recognising the caste system) cease to be a Hmdu 

(k). 

In the undermentioned case (kl) the Supreme Court explained who are Hindus and 
stated the broad features of Hindu religion (Swaminarayan Sect). 


7. Persons to whom Hindu Law does not apply.—The Hindu law does 
not apply— 


(1) to the illegitimate children of a Hindu father by a Christian mother 
who are brought un as Christians (1), or to illegitimate children of a Hindu 
f ather by a Mahomedan mother (m); 

These are not Hindus either by birth or by religion. 


In § 6, els. (ii) and (iii), the mother is a Hindu, but not so here. 

(2) to the Hindu converts to Christianity. Succession to the estate of a 
Hindu convert to Christianity who dies a Christian and intestate is governed 
by the Indian Succession Act, 1865, now the Indian Succession Act, 1925. A 
person ceasing to be a Hindu in reUgion cannot since the passing of the Act 
of 1865 elect to continue to be bound by the Hindu law in the matter of 

succession (n); 


Native ChrisfiaTW.-In cases before the Indian Succession Act 1865 it was held by 
the Judicial Committee of the Privy Coimcil that a Hindu convert to Christianity may 
if he thinks fit. conUnue to be bound by Hmdu he has renounced the 

Hindu religion (o), but these decisions are no longer good law. See the Indian Succession 

Act, 1925, s. 58. 

It is not settled whether the Hindu rule of surviv^ship is appUcable to the families 
of Native Christians who continue to be joint even after conversion. According to the 


(^) VidyagQvri v 
brata Dq$ v. 

Thukru Bai v. 

A,M. 653. 

if) Nagi V. Raikunwar ('56) A.N. 138. 

Rafail Uraon v. Boiha Uraon (’57) A.P. 70. 

(g) DojthrQih Prasad v. iJiUosiugfi (’51) A.N. 343, 

(1951) Nag. 873. ^ , 

(h) Raia Chattar Singh v. Ditvan Roshan bmgh 

(1946) Nog. 159, (’46) A.N. 277. ^ , 

(I) Rani Bhagwan Koer v. Bose (1903) 

11, 30 I.A. 249; Ma Yait v, Maung Chit (1921) 
49 Cal. 310, 321, 48 I.A. 553, 562, 66 l.C. 609, 
(’22) A. PC. 197; Ishwari Prmbad v. Rai Han Pra- 
shad (1927) 6 Pat. 506, 100 I.C. 620, (’27) A.P. 
145 (Kayasthai of Bihar). 


(0 Mahant Basant v. Hem Singh (1926) 7 Lah. 
275, 94 I.C 695 (’26) A.L. 100. 

(k) Natinaksha v. Rajanikanta (1931) 58 Cal, 
1392, 124 I.C. 1272, (’31) A.C. 741. 

(fcl) Yagnapurushdasji v. Muldas (’66) A.S.C 
1119. 

(/) Lingappa v. Esudasan (1904) 27 Mad. 13 
(maintenance). 

(m) Charaniit Singh v. Amir Ati Khan (1921) 2 
Lah. 243, 248, 64 LC. 892, (’21) A.L. 121. 

(n) Kamawati v. Digbiiai Singh (1921) 43 All. 
525, 48 I.A. 381, 64 I.C. 559, (’22) A. PC. 14; 
Dagree v. Pacotti (1895) 19 Bom. 783. 

(o) Abraham v. Abraham (1960) 9 M.I.A. 195, 
241; Sri Cafapathi v. Cajapathi (1870) 14 W.R. 
(P.C.) 33, 


Narandas (’28) A.B. 74; Punyn- 
Mofxmohan Ray (’34) A.P. 427; 
Atiovor (1935) 58 Mad. 1004, ( 35) 
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nfp'h T "°t ^PPl^'^^ble to such faniiUes (q), according to the Bombay 

IHgh Court, It IS (r) Two Hindu brothers A and B constituting a joint Hindu family, 
become converts to Christianity and continue to be joint after their conversion B dies 
leaving a widow. According to the Madras High Court, B’s one-half share in the property 

Succession Act, 1925. According to the Bombay 
High Court, B s one-half share should go to A by swrvirorship. The decision of the latter 

Indian Succession Act, 1925. deals with inheritance 
and does not affect rights of coparcenership as between those to whom it applies. 

Ciistom: Tamil Vanniya Christians.—The Tamil Vanniya Christians of Chittur Taluk 

?ron ^^ °f inheritance and succes- 

Sion. The Mitakshara School of Hindu law applies to them in these matters and a son 

hi T community gets by birth an interest in ancestral property, o%vmed 

a recent decision (rl) the Supreme Court held that the doctiine of 

t ° and the son is bound to discharge his father’s 

debts not tainted by illegality or immorality. The doctrine it was observed is not 
opposed to any principle of Christianity. 

(3) to converts from the Hindu to the Mahomedan faith. 

The succession to the estate of a convert from the Hindu to the Mflnomecianiaun is 
governed by the Mahomedan. and not by the'Hindu law. Khojas and CutX Memons, 
who are converts froni Hinduism to Mahomedanism, and who, in accordance with their 
customs have hitherto been governed by the Hindu law of inheritance and succession will 
hereafter governed by the Muslim personal law except where the questions relate to 

[vide Act XXVI of 1937 and Mulla’s Mahomedan Law, 15th Edition, 

^Uj• 

# • *u succession does not apply to the property of any person pro- 

Jain, religion who married under the Special Marriage Act HI 
To y property of the issue of such marriage. These are governed by secs. 32 

to 48 of ^eln^^ Succession Act. Also see s. 21 of the Special Marriage Act, 1954 and 
s. 5(1) of the Hindu Succession Act, 1956. 







(q) Tellis V. SafJan/m (1887) 10 Mad. 69. See 
also Jogi Rcddi v. Chinnabbi Rcddi (1929) 56 IA 
6, 9-11, 52 Mad. 83, 87-90, lU l.C. 5, (’29) A, 
PC. 13. 

(r) Francis C/io$a/ v. Cabri Chosol (1907) 31 


Bom. 25. Sec Kulada v. Haripada (1913) 40 
Cal. 407, 417-418. 17 l.C. 2-57. 

^^^rl) AnthunijjiLamy v. Chinaswamy (’70) A.S-C- 
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CHAPTER II 

SOURCES OF HINDU LAW 


Texts. — 1. “The Veda, the Smriti, the approved usage, and what is agreeable to one’s 
soul [or good conscience] the wise have declared to be the quadruple direct evidence of 
Dharma [law].’’— Manu, ii, 12. 

2. “The Sruti, the Smriti, the approved usage, what is agreeable to one’s soul [or 
good conscience] and desire sprung from due deliberation, are ordained the foundation 
of Dliarma [law].’’—yajnuualkya, i. 7. 

3. “Whatever customs, practices and family usages prevail in a country shall be pre¬ 
served intact, when it comes under subjection by (conquest).’’—YajTiaualkya, i. 343. 

4. “If any usage required by utility is established iir a locality [which is contrary to 
the written text of law] it should be practised therein only, but not in any other district. 
Whatever customary law is prevalent in a district, in a city, in a town or in a village, or 
among the learned, the said law [though contrary to the Smritis] must not be disturbed.’’ 
Devala, cited in the Parashara Madhaviya. 

8. Sources of Hindu Law.—^The three main sources of Hindu dharma or 
law are (1) the Sruti, (2) the Smriti, and (3) Custom. 

A practical division of the sources of Hindu law would be (1) Original 
texts of the Dharmashastras: (2) Commentaries and Digests and (3) Custom. 

1 Hindu law at the present day is the result of many ingredients. To these main 
i sources must be added for all practical purposes the auxiUary indice, justice, 
i equity and good conscience: Judicial decisions: and legislative enactments 
, modifying or abrogating previously existing law. The sources of Hindu law 
'i have been considered in the Introduction added to this work. 

I 

I (1) “Sruti” means, literally, that which was heard. The Srutis are believed to 
' contain the very words of the deity, and they include the four Vedas, but they contain 
i very little of law. 

1 (2) “Smriti” means, literally, that which was remembered. It is the recollection 

\ handed down by the Rishis, or sages of antiquity, of the precepts of God. The Smritis 
constitute the principal source of law. The term Dharmashastra, literally, teacher of law, 
comprehends both Srutis and Smritis, but it is often used to designate the Snuitis alone. 

The three principal Smritis are— 

(i) The Code or Institutes of Manu, compiled in about 200 B.C.(s). 

(ii) The Code or Institutes of Yajnavalkya, compiled in about a.d. 100 (t). Mitak- 
shara is the leading commentary upon this Code (ti). 

(iii) The Code or Institutes of Narada, compiled in about a.d. 200 (v). 

(3) Custom. In Hindu law custom has proprio vigore the efficacy of law. It is not 
merely an adjunct of ordinary law but a constituent part of it (w). 

9. Commentaries as a source of law.— The law of the Smritis was empiric 
and progressive and in course of time several Commentaries and Digests 
(Nibandhas) were written on it (x). The authority of the several commenta¬ 
tors varied in different districts, and thus arose the schools of law which are 
operative in different parts of India. 


(s) See p. 20, supra. 

(I) See pp. 22*23, supra. 
(u) see p. 46, supra. 


(v) See p. 24, supra. 

(u.') See loHoduction pp. 60^61, supra, 
(x) See iDtroductioa p. 43, supra. 
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Though the commentators professed to interpret the law laid down in the Smritis, in 
fact, they recited the customs and usages which they found in vogue around them (a) and 
on this ground their interpretations have been accepted as audioritative. It is tiierefore 
the duty of Indian Courts to recognize the rules of law enunciated in the commentaries, 
even if they appeat to proceed on a wrong interpretation of the Smritis, the reason being 
that under the Hindu system of law, “clear proof of usage will outweigh the written 
text of the law (b).” 

10. Judicial decisions as a source of law.—Judicial decisions on Hindu 
law are sometimes spoken of as a source of law (c). Almost all the impor¬ 
tant points of Hindu law are now to be found in the law reports, and to this 
extent it may be said that the decisions on Hindu law have superseded the 
commentaries. The decisions of the Privy Council and the Supreme Court 
are binding on all the Courts of India including the High Courts; but the deci¬ 
sions of any one High Court are not binding on any other High Court, though 
they are binding on the Courts subordinate thereto (d). 

The Hindu law was at first administered by the English Judges with the assistance 
of Hindu Purwiits. The institution of Pundits, as official referees of the Courts was 
abolished in the year 1868. 

11. Mitakshara and Dayabhaga school.— (1) “The remoter sources of the 
Hindu law [that is, Smritis] are common to all the different schools. The 
process by which those schools have been developed seems to have been of 
this kind. Works universally or very generally received became the subject 
of subsequent commentaries. The commentator put his own gloss on the 
ancient text; and his authority having been received in one and rejected in 
another part of India, schools with conflicting doctrines arose** (e). 

(2) Properly speaking, there are only two schools of law, namely, the 
Mitakshara school and the Dayabhaga school. The Dayabhaga school prevails 
in Bengal; the Mitakshara school prevails in other parts of India. 

(3) The Mitakshara is a running commentary on the Code of Yajnavalkya. 
It was written by Vijnaneswara in the latter part of the eleventh centui'y (f). 
The Dayabhaga is not a commentary on any particular Code, but purports to 
be a digest of all the Codes. It was written by Jimutavahana who flourished 
in about the beginning of the twelfth century (g). Attention has been drawn 
in the Introduction to the other works which are accepted as authoritative in 
Bengal (h). 

(4) The Mitakshara is of supreme authority throughout India except in 
Bengal. The Dayabhaga is of supreme authority in Bengal. But even in 
Bengal the Mitakshara is still regarded as a very high authority on all ques¬ 
tions in respect of which there is no express conflict between it and the Daya¬ 
bhaga and the other works prevalent there (t). The Dayabhaga may also be 


fa) Kcfhao Rao v. Sadasheorao (1936) Nag. 469, 
(’38) A.N. 163. 

(fc) See p. 59, supra. 

(c) See pp. 63, 64, supra. 

(d) Korban Ally v. Sharoda (1884) 10 Cal. 82; 
Balaii v. Sakbaram (1893) 17 Bom. 555. Abo see 
Amri(/al v. /a>;anft7a( (’60) A.S.C. 964; Dudh Sath 
V. Sot Narain (’66) A.A. 315 (F.B.). 

(e) Collactor of Madura v. Moottoo RanwUnga 


(1866) 12 M.I.A. 397, 433. See p. 47, supra, 
if) See p. 46, supra. 

(g) See p. 36, supra. 

(/i) See pp. 37-38, supra. 

(I) Bhagu;ondeen v. Myna Bace (1867) 11 

M.I.A. 487, 507-508; Collector of Madura v. 
Moottoo Ramalinga (1868) 12 M.I.A. 397, 433; 
Akshay v. Hari Das (1908) 35 Cal. 721. 



SOURCES OF HINDU LaW 


S§ 11-12 



referred to in a Mitakshara case on points on which the latter treatise is 
silent (j). 

(5) It is said that the Mitakshara school is the orthodox school, and Ihe 
Dayabhaga school is the reformed school, of Hindu law. The Dayabhaga 
school is also called the Bengal school of Hindu law. 

(6) The Bengal school differs from the Mitakshara school in two main 
particulars, namely, the law of inheritance and the joint family system. 


12. Sub-divisions of Mitakshara school.— (1) The Mitakshara school is 
sub-divided into four minor schools; these differ between themselves in some 
matters of detail relating particularly to adoption and inheritance. All these 
schools acknowledge the supreme authority of the Mitakshara, but they give 
preference to certain treatises and to commentaries which control certain 
passages of the Mitakshara. This accounts for the differences between those 
schools (fc). 

The sub-schools and the principal works which supplement the Mitak¬ 
shara in each sub-school are mentioned below: — 


Benares school 

Mithila school 

Maharashtra or Bombay school 
[Western India] 

Dravida or Madras school 
[Southern India] 


Viramitrodaya (1 ). 
Nirnayasindhu (m). 

Vivada Chintamani (n). 
Vivada Ratnakara (o). 
Madanaparijata (p). 

f Vyavahara Mayukha (q). 
i Viramitrodaya. 
Nirnayasindhu. 

Smriti Chandrika (r). 
Parashara Madhaviya (s). 
Saraswati Vilasa (t). 
Vyavahara Nimaya (u). 


(2) As regards authorities in Western India the Mitakshara ranks first 
and paramount in the Maharashtra, Northern Kanara and the Ratnagiri 
District. In Gujerat, the Island of Bombay and the North Konkan, the 
Mayukha is considered as the overruling authority where there is a difference 
of opinion between it and the Mitakshara (u). 

The principle, however, adopted by the High Court of Bombay, and sanctioned bv 
the Privy Council, is to construe the two works so as to harmonize them with each other 


(i) Rai Biahenchand v. Asmaida Koer (1884) 0 
All. 560, 11 I.A. 164, 179; Mahabir Prasad v. Bai 
Bahadur Singh (1943) 18 Luck. 583, 203 I.C. 244, 
('43) A.O. 27. 

(jt) (1867) 11 M.I.A. 487, 507-508. supra. 

(0 See p. 48, supra. 

(m) See p. 50, supra. 

(n) See p. 50, supra. 

(o) See p. 51, supra. 

(p) See p. 51, supra. 

(9) See p. 52, supra. 


(r) See p. 54, supra. 

(«) See p. 53, supra. 

(0 See p. 55, supra. 

(u) See p. 56, supra. 

(t) Kruhnaii v. Pandurang (1873) 12 Bom. 11.C. 
65; Lallubhai v. Mankuvarbai (1878) 2 Bom. 388, 
418; Sakharant v. Sitabai (1879) 3 Bom. 353, 36.5; 
Balkrishna v. Lakshman (1890) J4 Bom. 603; Janki- 
bai V. Surtdra (1890) 14 Bom. 612 [Mahad is ool 
within the Northern Konkan]; Narhar v. Bhau 
(1916) 40 Bom. 621, 36 I.C. 539, ('16) A.B. 206. 
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KhnnHp ^ that w reasonably possible (w). In Poona, Ahmednagar, and 

Mayukha is considered to be of equal authority with the Mitakshara, but not 
capable of overruhng it as m Gujerat, the Island of Bombay and the North Konkan (x) 


13. Works on adoption.—The two special works on adoption are the 

Dattaka Mimansa and the Dattaka Chandrika. Generally speaking they are 

equally respected throughout India, but where they differ the Dattaka 

Mimansa is preferred in Mithila and Benares, and the Dattaka Chandrika in 
Bengal (y). 


(z)- ^Both works their I^rdships of the Privy Council said in Balusu v. Balusu 

of Vnrti. ^ r ^ estimation of Hindu lawyers in aU parts 

^ having had the advantage of being translated into English at a comparatively 

r nn P authority during the British rule. Their Lordships 

cannot concur with Mr. Knox, J., m saying that their authority is open to examination 
explanation, criUcism, adoption, or rejection like any scientific treatises on European 
jurisprudence. Such treatment would not allow for this effect, which long acceptance of 
wrUten opimons has upon social customs, and it would probably disturb recognised law 
and settled arrangernents But, so far as saying that caution is required in accepting 

their glosses where they deviate from or add to the Smritis, their Lordships are prepared 
to concur with the learned Judge.” 


In Abhiraj Kuer v. Debendra Singh ( 2 I) the Supreme Court examined the text of 
Nandapandita ui Dattaka Mimansa ‘‘Viiruddha samhandho putro varjaneeyah’’ and held 
that it was merely recommendatory. Reference may be made to § 480(3). 

.. . the Dattaka Chandrika it may be said that in Bengal there is a tradition that 

Raghumani Vidayabhushana who was the Pundit of Colebrooke. 
the celebrated Elnglish translator of numerous Sanskrit works on Hindu law It is said 
that It was written to help a claim set up by an adopted son to a Raj in Bengal. 


13A. Personal law: Rule of presumption.—A Hindu family residing in a 
particular state of India is presumed to be governed by the law of the place 
in which it resides (a). The mere transfer, however, of a district to another 
presidency or state for administrative purposes is not sufficient to affect the 
personal law of the residents in that district, unless and until it is shown in 
the case of any resident there that he had intended to change and has in fact 
changed his personal law (b). 


The rule that a Hindu family residing in a particular state is prima facie 
governed by the law of that place ij not founded on any doctrine affecting 
lex loci. The rule rests on personal law and status. In general it may be 


(tv) Per Tetasg, j., in Gcjabai v. S^irimant Shahji- 
rao (1893) 17 Bom. 114, 118, approved in fiai 
Kesserbai v. Hunsrai (1906) 30 Bom. 431. 442, 33 
I.A. 176; Bhagtvan v. Warubai (1908) 32 Bom. 300, 
312; Mahabir Prasad v. Rai Bahadur Singh (1943) 
18 Luck. 58.5, 203 I.C. 244, ('43) A.O. 27. 

(i) Bhagirthibai v. Kahnujirao (1887) 11 Bom. 
285, 294 [F.B.); Bhaskar y. Laxmibai (’S3) A.N. 
32C (Kunbis from Maharashtra); Karutiyaloi v. 
Dhanji (’52) A. Kutch 18 (Kutch was regarded as 
part of Bombay); Kammathi v. Padmavathi ('32) A. 
Trav.-Co. 501 (Gowda Saraswatha Brahmins of 
Travancore). 

(V) Ba/usu V. BaUtsu (1899) 22 Mad. 398. 411- 
412, 26 I.A. 113, 131, 132; Radha Mohan v. Har- 
dai Bibi (1898) 21 All. 460, 465-466; Bhagwan 
Singh V. Bhagwan Singh (1898) 21 AU. 412, 419, 
26 I.A. 153, 161; Puttu Lai v. ParlMti Kunwar 


(1915) 37 AU. .339. 367. 42 I.A. 135, 161, 29 
I.C. 617, (’IS) A. PC. 15; Collertnr of Madura v. 
Moottoo Ramalinfia (1868) 12 M.I.A. 397, 437; 
Laxntan v, Bayabai (1955) Nag. 656. (*55) A.N. 
241; Annndi Lai v. Onkar ( 60) A. Raj. 251, 10 
Rjj. 160; Botlo V. Dondo (’52) A. Orissa 307 
(Oriyas from M.tdras area). 

(z) (1899) 22 Mad. 398, 411-412, 26 I_A. 113, 
131*1 

(zl) (’62) A. S.C. 3.51. Also see Vallabhalalii v. 
Mahalaxmi Bo/m/i (’62) A. S.C. 356, 64 Bom. L.R. 
433. 

(а) Ram Das v. Chandra (1893) 20 Cal. 409; 
Chandrakanto v. Ram Mohini (’56) A.C. 577. 

(б) Somasekhara v. Mahadeva (’36) A.P.C. 18, 38 
Bom. L.R. 317, 159 I.C. 1079. In appeal from 
(1930) 53 Mad. 297, (’30) A.M. 496; Chemwiffwntf 
V. Sriniuis (’71) A. Mys. 28. 
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said that in matters of status there is no lex loci in India and every person is 
governed by the law of his personal status (c), 

14. Migration and school of law.— (1) Where a Hindu family migrates 
from one state to another, the presumption is that it carries with it its personal 
law, that is, the laws and customs as to succession and family relations pre¬ 
vailing in the state from which it came. But this presumption may be rebut¬ 
ted by showing that the family has adopted the law and usages of the province 
to which it has migrated (d). 

(2) It is the law existing at the time of migration which continues to 
govern the migrated members until it is renounced. It is the law in force in 
the state at the time of their leaving it which continues to govern persons who 
have migrated to another state. Thus they are affected by decisions of the 
Courts of their state of origin which declare the correct law of the state up 
to the time of their leaving it, but not by customs incorporated in its law 
after they have left it (c). 


Illustroticms 


(1) A Hindu family migrates from the North-Western Provinces where the Mitak- 
shara law prevails to Bengal where the Dayabhaga law prevails. The presumption is that 
it continues to be governed by the MiUkshara law, and this presumption may be supported 
by previous instances of succession in the family according to the Mitakshara law after 
ite migration and by evidence relating to ceremonies performed in the family at marriages, 
births and sradhas, shov/ing that the family continued to be governed by the Mitak.shara 
law after its migration: Parbati v. Jagadis (1902) 29 Cal. 433, 452, 29 I.A. 82. If the 
migration is proved, and it is also proved that the family followed the customs of the 
Mitakshara school, it is not necessary to prove also that the family immigrated to Bengal 
after the establishment of the Dayabhaga system of law (/). 


(2) A joint Hindu family, consisting of two brothers A and B, migrates from the 
N.W.P. to Bengal. A dies leaving a widow C. Tho presumption being that this family 
continues to be governed by the Mitakshara law, the joint property will on A’s death 
pass to his surviving brother B; C will be entitled to maintenance only. But if the family 
^d renounced the MiUkshara law, and adopted the Dayabhaga law, A's .share would na«;c 
to his widow C: Parbati y. Jagadis (1902) 29 Cal. 433, 29 I.A. 82. ^ 


(c) Nataraja Pillui v. Subharaya Chettiar^ 77 I.A. 
33, (1950) Mad. 862, ('50) P.C. 34, <1950) 52 
Bom. L,R. 474; Vasant Atmaram v. Duitf>ba (1955) 
57 Bom. L.R. 1026, LL.R. (1955) Bom. 1021 
(1956) A.B. 49; Vdebhan v. Vikram (’57) A. Madh. 
Pfa. 175; Chandrakanto v. Ham Sfohinb supra; 
Duggamrna v. Ganeshayya C65) A. My^. 97. 

(d) Srirmitj Parbati v. Jagadis (1902) 29 Cal. 
433, 29 I.A. 82; Soorefidranath v. Uccramortee 
(1869) 12 M.LA. 81; Arjun Singh v. Vir^ndru 
('71) A.A. 29; Covind v. Radha (1909) 31 All. 
477, 3 I.C. 563; Jagannatli v* Nurayan (1910) 34 
Bom. 553, 7 I.C. 459; Sarada Prasanna v, C)mci- 
kanta (1923) 50 Cal. 370, 77 I.C. 450. ('23) A.C. 
485; Jagadamba v. Satyunarayunu (1961) Mad. 841, 
(1961) 2 Mad. LJ. 297. Sot: also Mailathi v. Siib- 
baraya (1901) 24 Mad. 650 <miKration by a Hindu 
widow from French India to British India); Kulada 
V. Ilarfpada (1913) 40 Cal. 407. 17 I.C. 2.57; 
SiiA'/iblr Sin>;/i v. .Mongewar Fao (1927) 49 All. 302, 
100 I.C. 778 ('27) A.A. 252; Bahu Mothing v. 
Durgnbai (1929) 53 Bom. 242, 114 I.C. 379, ('29) 
A.B. 57; Buuint Kumar Batn v. Ramhartkcr Baij 
(1932) 59 Cal. 859, 138 I.C. 882; BUay Lai v. 
Bhubuneiuiar ('63) A. Cal. 18; Siigaiichond v. 
Mangibal (1942) Bom. 467, 201 I.C. 759, ( 42) 


A B. 18.5; Kaihrulut v. Nundlal I.L.R. (195.5) Nac 
618; V. Motilal (-59) A. Bom. 282; (1959) 

Bom. 727; 60 Boin. L.R. 11.54; Vdebhan v. Vikrum 
( >4) A. M.»dh. Pra. 175 (Maharashtrian Telis in 
Madhya Pradesh held governed by Mayukha); 
Aniuhat V. Ilcmchandrarao (*60) A. Madh. Pra. .382 
(Marallus settled in Cliattisgath in M P held 
governed by Bornbay School). Sitabm v. Tuhubai 
(61) A..M.P. 322 (Leva Patidar Kulmees from 

Gu;erat); C.ig4 v. Panna {'.56) A. Assam 100 (ciu- 
tom regardmg matters of adoption among Mar- 

('55) A. Madh. Bh.i. 
I iH (Maharashtrian Brahmins re%i<lent in Malwa) 
linmiaban v. Chundubatu, I,L.R. (1951) 2 Ca) 225- 
Nuthulal V. Haniinba, I.L.R. (1952) Nag. " .597- 
Pralhad v. Damodhar ('58) A.B. 79 (Agarwals iii 
Berar). Hirabai v. Bhagirathihai ('69) A.M.P, 241 
(Maharashtrian Mahars living in Nagpur and Berar). 

(e) Batuant Rao v. Baji Rao (1920) 47 1 A 213 
48 Cal. .30, 57 I.C. 54-3, (’21) A.PC. 59; Saravu-oti 
V. Dcbendra ('56) A.P. 340 (migration before deve¬ 
lopment of law in the State of origin); Rukhmahai 
V Ramratan (1951) Nag. 367, (*51) A.N. 3-50; 
Pakula ^^aihi v. Subhdra ('69) A. Orissa 3. 

(/) Ramesh Chandra v. Mf'hamm^'fl (192-3) SO 
Cal..898, 79 I.C. 309. ('24) A.C. 383. 


ul-€ 
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A Mahara^trian family residing in Chhatisgarh, in Central Provinces, is presumed to 
have come as immigrant and if it retains its individuality as Maharashtrian, is governed 
by the Bombay interpretation of the Mitakshara: Keshao Rao v. Sadasheorao (1938) Nag. 
469, ( 38) A.N. 163. Similarly, a Rajput family which had migrated to Berar, and were 
proved to have retained its old manners and customs were held to be governed by the 
Benares and not the Bombay School of Hindu law (g). 

In Abdurahim v. Halimabai (h), their ^rdships of the Privy Council said: “Where a 
Hindu family migrates from one part of India to another prima facie they carry with them 
their personal law, and, if they are alleged to have become subject to a new local custom, 
this new custom must be affirmatively proved to have been adopted, but when such a 
family emigrate [from India] to another country (East Africa], and, being themselves 
Mahomedans [e.g., Memons], settle among Mahomedans, the presumption that they have 
accepted the law of the people whom they have joined seems to their Lordships to be 
one that should be much more readily made. ... The analogy is that of a change of domicile 
on settling ffi^a new country rather than the analogy of a change of custom on migration 
within India. ‘ Of course, if nothing is known about a man except that he lived in a 
certain place, it will be assumed that his personal law is the law which prevails in that 
place. In that sense only is domicile of importance” (i). 

Clause (2).—“The law must be the family law as it was when they left. A judgment 
declaratory of law as having always been would bind: but it would be a different thing 
if subsequent customs became incorporated in the law” (j). 

Raghuvamshis of Nandurbar. —These migrated from Oudh and settled in Khandesh 
and they are governed by the Benares school of Hindu law (k). 

Hindus of North Canara. —They are governed by the Bombay and not the Madras 
School of Hindu law (1). Komtis of Chanda District are governed by the Mitak¬ 
shara and not the Madras school of law (m). 

Yelmis of Berar are governed by the Madras school of law (n). 

^15. Custom as a source of law.—Custom is one of the three sources of 
Hindu law. When there is a conflict between a custom and a text of the 
Smritis, the custom overrides the text: “Under the Hindu system of law, 
clear proof of usage will outweigh the written text of the law*^ (o). 

Reference may be made to the Introduction pp. 59-61 supra. 

16. Three kinds of customs.—The Hindu customs recognized by the 
Courts of British India are—(1) local, (2) class, and (3) family customs. 


17. Essentials of a valid custom.—(1) A custom is a rule which in a parti¬ 
cular family or a particular class or community or in a particular district, has 
from long usage obtained the force of law. It must be ancient, certain, and 
reasonable, and being in derogation of the general rules of law, must be con¬ 
strued strictly (p). It is further essential that it should be established to be 
so by clear and unambiguous evidence, for it is only by means of such evi- 


(K) Lalsingh v. Vithal Singh (1950) Nag. 62 (’50) 
A.N. 62. See f.n. (d) above. 

(h) (1916) 43 l.A. 35, 41, 18 Bom. L.R. 635, 
32 I.C. 413, (’15) A.PC. 86. See also Ma Yait v. 
Afaiirig Chit Maung (1921) 49 Cal. 310, 48 l.A. 
S53, 564. 66 I.C. 609, (’22) A.PC. 197. 

(i) Baltcant Rao v. Ba/i Rao (1920) 47 l.A. 213, 
219, 48 Cal. 30, 39. 57 I.C. 545, (’21) A.PC. 59; 
Tula Ram v. Shyam (1927) 49 All. 848, 86 I.C. 
729, (’25) A.A. 648. See fji. (<) above. 

(i) (1920) 47 l.A. 213. 222, 48 Cal. 30, 43, 57 
I.C. 545, (’21) A.PC. 59, iupra. 

(k) Babu Motising v. Durgabai (1929) 53 Bom 
242. 114 I.C. 379. (’29) A.B. 57. 


(0 Venkanna Sarasinha v. Laxmi (’51) A.B. 57; 
Manjapa v. Lakshmi (1890) 15 Bom. 234; Ma/ia- 
bleshuar v. Durgabai (1896) 22 Bom. 199; Sfton/a- 
ram v. Krishna (1947) Bom. 798, Contra Dattat- 
raya v. Laxman (1941) 44 Bom. L.R. 527; Shanta’ 
ram v. Mahabalesuar (1947) 49 Bom. L.R. 764. 

(m) Ramlu v. VUhal (1947) Nag. 267. 

(n) yfahadeo v. Vyankammabai (1947) Nag. 781. 

(o) Collector of Madura v. Moottoo Ramalinga 
(1868) 12 M.I.A. 397, 436; Vannia Kone v. Vef»- 
nie/ii Ammal (1928) 51 Mad. 1, 108 I.C. 760, (’28) 
A.M. 299. 

(p) Hurpurshad v. Sheo Dyal (1876) 3 I.A. 259, 
285. 
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dence that the Courts can be assured of its existence and of the fact that it 
possesses the conditions of antiquity and certainty on which alone its legal 
title to recognition depends (q). It must not be opposed to morality or pub¬ 
lic policy and it must not be expressly forbidden by the legislature (r) It 
must not be in derogation of the fundamental rights of a citizen to hold and 
dispose of property by absolutely prohibiting alienation of property even 
after actual division (rl). Where the evidence shows that the custom 
alleged was not followed in numerous instances, the custom could not be held 
to be proved (s). A custom derives its force from the fact that it has, from 
long usage, obtained the force of law. It must be ancient; but it is not of the 
essence of this rule that its antiquity must in every case be carried back to 
a period beyond the memory of man. All that is necessary to move is that 
the usage h^ been acted upon in practice for such a long peri'od and with 
such invariability as to show that it has, by common consent, been submitted 
to as the established governing rule of a particular locality (t). 

(2) It is incumbent on a party setting up a custom to allege and prove 
the custom on which he relies. Custom cannot be extended by analogy. It 
must be established inductively and not by a priori methods. Custom can¬ 
not be a matter of mere theory but must always be a matter of fact and one 
custom cannot be deduced from another (n). It is well established law that 
custom cannot be enlarged by parity of reasoning since it is the usage that 
makes the law and not the reason of the thing (r). 


(3) Where the proof of a custom rests uoon a limited number of instan'^es 
of a comparaUvely recent date, the Court may hold the custom proved so as 
hnf the parties to the suit and those claiming through and under them; 
but the decision would not in that case be a satisfactory precedent if in anv 
future suit between other parties fuller evidence with regard to the aUeged 
custom should be foidhcoming (w). A judgment relating to the existence of 
a custom is admissible to corroborate the evidence adduced to orove such 
custom in another, case (r). Where, however, a custom is'repeatedly 
brought to the notice of the Courts, the Courts, may hold that the custom was 


1299; V. As.c.^tis; “'m 

_A_ I 


bee as to evidence of ciutom, Cniialatnian v. 
iiaghupatiayyan (187:i) 7 Mad. H.C. 230; Mirabivi 
V. Vellayanna (188-3) 8 Mad. 461; llanuibah v. 
MandlJ (1900) 27 Cal. 379; Hup Chanel v. Jamba 
Parsed (1910) 32 All. 247. 252. 37 I.A. 93. 6 
Afcdul Ilusiein Khan v. Bibi Sana Dcro 

A ^ ^ I C. 306, (*17) 

Ram Narain v. Har Karinjan Kaur 
(1923) 4 Lah. 297, 76 I.C. 53-3. ('24) A.L. 116; 
Vannwi Kone y. Vannichi Amnial (1928) 31 M.nd 1 
I-C- 760, (*28) A.M. 299; Bhikabai v. Manihl 
a930) ,54 Bom. 780, 128 I.C. 628, ('30) A.B. 317; 
Uu(am Chand v. Manni Lai (1941) 16 Luck. 302. 
192 LC, 643, (*41) A.O. 2«30; Tu\asiTam \\ Ham^ 
prasanrui (*56) A. Orissa 41; Subrumunian v. Kurnc/- 
rappa ('35) A.M. 144, (19.5.5) 1 M.L.J. 355. 
Aarai/ani Amma v. Sankara Pillai (’61) A. Kcralu 
149 (F.B.), (1960) Ker. J 366. 

(r) Vannia Konc v. Vanniebi Ammal, supra^ 
Balusami y. Balakrishua (’57) A.M. 97. 

(rl) Sheikritjammada Ko»ja v. AUminUtrator (’67) 


(.y) I\liu:arhai v. lihanuandai (’50) A.S, 26 

A.i.n. (1932 

‘v ■ S.e.R. 823; Sabhaai v 

(1941) Lah. 134 19 

I.C. 436, (-41) A.PC. 21. 32. ’ 

(i<) Sar<7Mt«//ii V. Jagadambal (1933) S.C.R. 939 
Thonkomm« V. Aarayuna Pillai ('.38) A. Kerala 3: 
(r.D.); (I9o8) Kur. 108. 

(c) Venkata Challamma v. Chcekritt a t n 
(19.->3) Mad. .571; Deivanai v. Chidambaram Chet 
twr. A.I.n. (1954) Mad. 6,37; Nara^ayya v Rama 
^landrayya ( .,6) A. Andhra 209; Thankammu y 
Narayana ('58) A. Kerala 35 (F B ) 

/.T*''!, i.A. m! wt 

Somcnm.dorfm. ( 946) 51 C.W.N. 374 (P.C.). 

71* I.A.^ (l»l-5) Nag. 1 
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introduced into the law without the necessity of proof in each individual 
case (y). 


and the traditional belief entertained by Xni 

and acted upon them, their statements and their conduct would all be relevant and 

iufficiem^tW^^sneHfir^^^^^ evidence of such a character appears to the Court to be 

pi^veTfz Custom ^ particular case can be held to be 

El Mia (il)^ ^ ^ ^ inheritance m a particular family has long been recognised 


18. Discontinuance of custom.-A family usage, like a local custom, 
must be certain, invariable and continuous but it may he discontinued so as 
to let m the ordinary law. Well estabhshed discontinuance of a jamily usage 
■whether it has arisen from accidental causes, or has been intentionally brought 
about by the concurrent wiU of the family, has the effect of destroying the 
custom; it is different however, in the case of a local custom which is the lex 
toci binding on all persons within the local limits in which it prevails (a). 

19. Burden of proof of custom.—Where members of a family admittedly 

governed by the Hindu law set up a custom derogatory to that law, the burden 

lies upon them to prove the custom (b). In the case of a tribe or family 

which were not originally Hindus, and have only adopted Hindu usages in '' 

part, if it is alleged by any member that a particular Hindu usage has been 

adopted by the tribe or family, the burden lies upon him to prove the 
usage (c). 

The Kurmi Mahtons of Chota Nagpur, though aboriginab in origin, have accepted 
the Hindu religion and Hindu social usages. The presumption in law will, therefore be 
that they are governed by the Hindu Law of Succession and the party who alleges a 
special custom tc the contrary has to prove the same (d). 


20. Invalid custom.—No custom is valid if it is opposed to morality or 
public pohcy or to any express enactment of the Legislature (e). 






4 

/ 


(!/) Munnalal v, Raikttmar (’62) A.S.C. 1493, 
1498; Rama Rao v. Rajali of Pittapur (1918) 45 
I.A. 18. 41 Mad. 778, 47 I.C. 334, (’18) A.PC. 
81; Hemetidra Nath Rotj v. JtuinLndra (’35) A.C. 
702, 62 Cal. L.J. 49; fianorji Das v. Snmnf Prasad 
(1936) 58 All. 1019, 164 I.C. 1047, (36) A.A. 
641; Sugonc)i(trid v. Mangibai (1942) Bom. 467 
201 I.C. 759, (’42) A.B. 185. 

(s) Pushpacathi Vijaijaram v. P. Visicesuar (’64) 
A.S.C. 118, 125, 126. 

(rl) Abdul Hussein Khan v. Bibi Sona Dcro 
^1917) 45 Cal. 450, 460, 45 I.A. 10, 14 43 I C 
306. (’17) A.P.C. 181. 

(а) Raikishen v. Ramioij (1876) 1 Cal. 186 196 

[P.C.I; Sarabiit v. Indarjit (1905) 27 Ail -’03- 
Vannia Konc v. Vannichi Ammal. supra. ” ’ 

(б) B/iogiian Singh v. Bhugu;an Singh (1890) 21 


All. 412, 423; Chandrika Bakhsh v. Muna Knar 
(1902) 24 All. 273, 29 I.A. 70; Rup Chand v. 
Jambu Parshad (1910) 37 I.A. 93, 32 All. 247, 6 
I.C. 272; SaUilco fiarain Deo v* Kiuum Kumari 
(1923) 50 I.A, 59. 62-64, 2 Pat. 230, 71 I.C. 769, 
(j23) A.PC. 21; Shamlal v, Jitjabal (1943) Nag. 678, 
( 44) A.N. 62; Indramoni Devi v. Ragfiuiuith 
Bhania (’61) A. Orissa 9. 

(c) Fanindra Dvb v. Raicstcar (188.5) 11 Cal. 
463, 4/6, 12 I..\. 72, 88; Muhammad Ibrahim v 
Shaikh Ibrahim (1922) 49 I.A. 119, 45 Mad. 308, 
67 I.C. 115, (’22) A.PC. 59. Ramrudharsingis v 
Dihshuar Singh (’65) A.P. 117 (F.B.). 

(d) C<ines/i Mahto v. S/iii» Charan Mahata (193-’) 
11 Pah 139, 133 I.C. 165, (’31) A.P. 303. 

(c) Balusami v. Balakrishna (’57) A.M. 97. See 
f.D. (r) above. 


§§ 21-24 


85 



CHAPTER III 


GENERAL PRINCIPLES OF INHERITANCE 

law prior to HINDU SUCCESSION ACT, 1956 

T Succession Act, 1956, which came into force on 17th 

June 1956, has now codified the law of intestate succession among Hindus It 
has brought about fundamental and radical changes in the law of succession 
as Will be seen from the Introductory Note to the commentary on that Act 
Overriding application has been given to that Act and in effect it repeals all 
previous law relating to intestate succession whether textual, customary or 
statutory. That Act, however, subject to a few exceptions, is not retroactive 
in its operation and succession to the property of a male or {emale Hindu who 

died intestate before 17th June 1956 is governed by the previous law disei'ssed 

in Chapters III to XL 


21. Law of inheritance—The joint and undivided family is the normal 
condition of Hindu Society. An undivided Hindu family is ordinarily joint 
not only in estate, but in food and worship. * 

The joint family system comes first in historical order. The law of inheri¬ 
tance is of later growth and, in general, applies only to property held in 
absolute severalty by the last owner, as distinguished from property held by 

1 ^^ter the Hindu Women’s Rights to Property 

operation, the interest which a Hindu, govern¬ 
ed by any school of law other than the Dayabhaga or by customary law, had 
in joint family property, devolved upon his death on his widow. And after 

the coming into force of the Hindu Succession Act, 1956, the position is 
governed by s. 6 of that Act. 


22. systems of inheritance.—There are two systems of inheritance 

arnong.st the Hindus in India namely, the Mitakshara system and the Daya¬ 
bhaga system. The Dayabhaga system prevails in Bengal; the Mitakshara 
2^stem in other parts of India. The difference between the two systems arises 
from the fact that, while the doctrine of reUgious efficacy is the guiding princi¬ 
ple under the Dayabhaga school (§ 79), there is no such definite guiding princi¬ 
ple under the Mitakshara school. Sometimes, consanguinity has been rec^arded 
as the guiding principle and at other times, religious efficacy (§ 36 et seq) 


is ‘I* “V»/emales.-(I) Succession to stridhana, 

IS, property held absolutely by a female, is governed by rules different 
those which govern inheritance to the property of a male. 


that 

from 


in Inheritance to males according to the Mitakshara school is dealt with 

ChSler Vir s" the Dayabhaga school is dealt with in 

t^hapter VII. Succession to stridhana is dealt with in Chapter X. 


two devolution of properly.-(I) The Mitakshara recognizes 

two modes of devolution of property, namely, survivorship and succession. 
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The rule of survivorship applies to joint family property; the rules of succes¬ 
sion apply to property held in absolute severalty by the last owner. 


(2) The Dayabhaga recognizes only one mode of devolution, namely 
succcMion It does not recognize the rule of survivorship even in the case oi 

every member of a Mitak- 
^ara joint f^ily has only an undivided interest in the joint property, a 

member of a Dayabhaga joint family holds his share in quasi-severalty, so that 

^ absolutely seized thereof, and 

not to the surviving coparceners as under the Mitakshara law 


Illustrations 

A'l Tn Ij liS hU brofhifrand a^dmighteT! 

and not to his dauchter^^Rnt 'r* brother, the suruiuiTm coparcener, 

to hYs daugmfr‘Is hi! hi.'' ® 

of a joint !nd"!nHi'v.‘^a .governed by the Dayabhaga school, are members 

.L- family, A dies leaving his brother B and a widow A's share in 

serrate ^ property will pass to his widow as his heir, exactly as if A and B were 


25. Female heirs.—According to the Bengal, Benares and Mithila 
schools, there are only five females who can succeed as heirs to a male, 
namely (1) the widow, (2) daughter, (3) mother, (4) father’s mother, and 
(5) lathers father’s mother. To this list three more were added by the 
Hindu Law of Inheritance (Amendment) Act, 1929, namely, the son’s 
daughter, daughter’s daughter, and sister. The Madras school recognizes a 
large number of female heirs including the three mentioned in the Act of 1929, 
and the Bombay school a still larger number. Under Act XVIII of 1937, the 
widow of a predeceased son and the widow of a predeceased son of a prede¬ 
ceased son are among the heirs to a Hindu’s separate property in all the 
schools. 


26. Limited estate of females.—(1) Males succeeding as heirs, whether 
to a male or to a female, take absolutely. 

(2) Females succeeding as heirs, whether to a male or to a female, take 
a limited estate in the property inherited by them, except in certain cases in 
the Bombay State. 


If a separated Hindu under the Mitakshara. or any Hindu under the Dayabhaga dies 
leaving a widow and a brother, the widow succeeds to the property as his heir But thi 
widow, being a female, does not take the property absolutelv. She is entitled only to the 
income of the property She cannot make a gift of the property nor can shrsell U unles^ 
there is a legal nece^ity either for the gift or for the ^le On her death the propel 
will pass not to her heirs, but to the next heir of her husband, that, is his brother 

vP Succession Act, 1956. .subject to certain 

quabfications, confers full heritable capacity on a female heir in resnect of 

all property acquired by her whether before or after the commencement of 
that enactment. 


27. ^st full o^cr’ and ‘fresh stock of descent.’—The last ‘full’ owner 
of property is one who held the property absolutely at the time of his death. 
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Exc6pt in the C3se of stridhana and in certain cases in the Bombay Presidency, 
the last full owner is always a male. 

It is only a ‘full* owner that can become a fresh stock of descent. Since 
a female cannot (except as aforesaid) be a full owner of property, she cannot 
become a fresh stock of descent. 


Illustrations 

A dies leaving a widow, a mother, a brother B, and a paternal uncle C. On A's death 
the widow succeeds to his property as his heir. She takes only a limited estate in the pro- 

1 ‘ r J owner of the property, and she cannot, therefore, become a fresh 

stock of aescent. On her death, the property will revert to the next heir of the last full 
owner (A), that is, the mother. The mother, again, does not take absolutely. She too 
therefore, ^nnot become a fresh stock of descent, and on her death the property will go 
not to her heirs, but to the next heir of the last owner (A), that is to B. As brother But 
being a male, takes the property absolutely. He becomes full owner of the propertv 
and he can, therefore, become a fresh stock of descent. On his death, the property will 

leaves a widow, the property will pass to her, and 
not to C. But since she takes a limited estate only, the property will, on her death 

o^v^er. If that heir is C, the property will pass’ 
to him. C, being a male, will take the property absolutely and on his death it will again 


A woman’s stridhana descends to her own heirs. See Chapter X below. 


28. Inheritance never in abeyance—(1) On the death of a Hindu, the 
person who is then his nearest heir becomes entitled at once to the property 
left by him. The right of succession vests in him immediately on the death of 
the owner of the property. It cannot under any circumstance remain in abey¬ 
ance (/) in expectation of the birth of a preferable heir, where such heir was 
not conceived at the time of the owner’s death (g). 


(2) Where the estate of a Hindu has vested in a j>erson who is his nearest 
heir at the time of his death, it cannot be divested except either by the birth 
of a preferable heir such as a son or a daughter (/i), who was conceived at the 
time of his death, or by adoption in certain cases of a son to the deceased (i). 


29. Doctrine of representation.—A son, a grandson whose father is dead, 
and a great-grandson whose father and grandfather are both dead, all succeed 
simultaneously as one heir to the separate and self-acquired property of their 
paternal ancestor. The reason is that the grandson represents the rights of 
nis father to a share and the great-grandson represents the rights both of his 
father and grandfather. This is the only case to which the doctrine of 
representation applies; it does not apply to any other case (j), e.g., the case 


(f) Sm. Sliakiititaia Dcci v. Kaii\ftuluft Devi 
(1936) 17 Lah. 3.S6, {'36) A.L. 124, 162 l.C. 718; 
Srintvata lian O Or$. v. Annadlianrini Scshacharlu 
^ Ors. (1942) Mad. 42, 198 l.C. 169, (*42) A M. 
106, (1941) 2 M.L.J. 406, 

(s) Tlie stntemmt of the law in § 28 was cited 
with approval by the Supreme Court in S/irinicoT 
V. Naraijan (19.5.5) S.C.R, 1. 16. .57 Bom. L.R. 678. 
('54) A.S.C. .379. 

(h) Btnjatin v. Parvntcyn (1913) 35 Bom. L.R. 
118. 144 l.C. 442, (*33) A.B. 126. 

(0 Nilcomitl V. jutendro (1881) 7 Cal. 178, 188; 


Kalidaf V. Krisltan (1869) 2 Bt-na. L.R. F.R. 10.3. 
raanre v. Taaore (1872) 9 Benir. L.R. 377 .397’ 

(18-58) 7 M.I.A. 169. ISl’ 
-06; Aarasimha v. Vecrahluulra <1894) 17 Mad. 

287; Cnrdhnnda.^ v. Rai Rfinu inn er < 19 f»'>) '^6 Rom 

’ L.ah. L.J. 36. ,56 
l.C. 2/>o r20) A.L. 160; fi(ioran}ma v. Vvukata^ 
ralnam (1951) 2 M.L.J. 664. ('52) A.M. 166 (A 
stilllmm son is not retjardecl as a posthtimous son). 

(i) Sec Manidayi v. Dnrnisuami (1907) .30 M.ad. 
318; Sinhil Chiind v. Mantiut Ram, l.L R (1954) 
Puni. 449. 
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Illustrations 

a greit-g«ar-^'aidsoA"t'a^’7hown‘ta OilTolfowInrjlf^^L^L.® A and 


B 


X 

I 

c 


1 

1 

X, 


X, 

1 

X. 

1 

D 

1 

X, 


_ _ On A s death, his estate will na^c h r* 

joint, and if any one of them dies wSiont ^ ^ coparceners. If they continue 

survivors (§ 229) If thev wanf leavmg male issue, his share will pass to the 

parts. B. C and D. eaS'^LJ^ne one oit be divided into t^ eqSlI 

property. C will take the of hi-f S J? entitled to inherit the whole 

is not entitled to any share at all bis grandfather X,. B 

the right of represe^:S%^:ef;orex^"e„ii'"b^;ro„‘S7oJrd^t^^ 

gran<kons'Dr^ 

A 


I 

B 


I 

C 


■| 

Cl 


X, 


X, 


I 

D 


I 

D, 


1 

D, 


s’-iSi.’S.i g..“’»ri“K s'.S's 

iVotc.—If B had a son Bi, B would take the one-third for hiimplf anA n •* u 
become ancestral property in the hands of B, to which B.’s right would fttaA^by^h^^ 

(c) A, a separated male Hindu, dies leavine a brother R anA « u • .sv 

son of a predeceased brother D. On A’s death C claims half’thp ® ^®pbcw C, being^e 
^father D been aUve he would havf^ken one-halfSid^aV^L^^^^^^^ 
half as representing his father. C’s clainTmust i reiLS^ lit .C «/''^tled to that 

is confined to the lineal male descendant *’*®bt of representation 

and C is not such a descendanr s therefore ^ enmie^ ,Z"® 

heir of A. uiereiore is entitled to the whole estate as the nearest 


doatf ■ f ® h" successionis—lTie right of a person to succeed as heir on the 
eath of a Hindu is a mere spes successionis, that is, a bare chance of succes- 
sion. It IS not a vested mterest; he cannot, therefore, make a vaUd transfer 


(k) Miissammat Lor/indi v. Mst. \il,al D^ri 
(1925) 6 Lah. 124, 93 l.C. 701. (*25) AL 403 
Soshil Chand v. Mangat (1954) Ptu,j. 449 rst 

<"'‘«low). TIic dtKlrinc does not’ apply 
to slndhan succession, /O^w/mrtsuo/Hi v. S. S. C/ict, 


1i<ir (’55) A.M. 702, (1955) 2 M.L.J. 541. Nor 
does it extend to the case of a predeceased leirtti- 
mate son of a Sudra, Gocindarxtiulu v. BaUt Ammal 
('52) AM. 1, (1951) 2 M.L.J. 209. 
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of it (1). For the same reason, any agreement entered into by him in respect 

of the inheritance cannot bind persons who actually inherit when the succes¬ 
sion opens (m). 


Illustration 

a brother B and an uncle C. B has a wife D. It is true that if A died, B would 

nearest heir if he was then alive, but in the lifetime of A. B does not take 

rf ho ^ ^ A that he is entitled to is a bare chance of succe<;sion 

on As death will be C. and not his widow D [see ill. (c) to 

to hi. ho.V n property in As lifetime and he cannot transmit 

to his heir D an interest which had not acci-ued to himself. For the same reason a 

sale or a mortgage by B of the spes siicccssionU is a nullity. And, further, if he makes 
any contract with respect to the inheritance in As lifetime, and predeceases A and C 
succeeds as A s heir, the agreement is not binding on C. 


31. Co-heirs.—(1) According to the Mitakshara school two or more 
^rsons inheriting jointly take as tenants-in-common (n) except the following 
four classes of heirs who take as joint tenants with rights of survivorship: 

(a) Two or more sons, grandsons, and great-grandsons, who are living as 
members of a joint family (o), succeeding as heirs to the separate or 
self-acquired property of their paternal ancestor (p). [Also see 
§ 222 and Notes thereunder.] 

(b) Two or more grandsons by a daughter, who are living as members of 
a jointly family, succeeding as heirs to their maternal grandfather 
(q). The Madras High Court has held that in property inlieriled by 
two or more daughter’s sons from their maternal grandmother there 
can be no right of survivorship and the daughter’s sons take as 
tenants in common (r). The decision in Venkayyamma v. 
Venkataramanayyamma (q) has been held to be no longer a binding 
authority on nature and incidents of property inherited by daughter’s 

sons from their maternal grandfather. [Also see § 223 (2) and Notes 
thereunder.] 

(c) Two or more widows succeeding as heirs to their husband (s). 

(d) Two or more daughters succeeding as heirs to their father (C), 

except in the Bombay State where they take an absolute estate in 
severalty (ti). 


(0 See Transfer of Property Act, 1882, s. 6. 

(m) Broio v. Gouree (1870) 15 W.R. 70. See 
Bahadur Singh v. Mohar Singh (1902) 24 All. 94, 
29 I.A. 1. 

(n) Karuppai v. Senkoranarayauatn (1904) 27 

Mad. 000; Ram Bharosey v. Ram Bahadur (1948) 
23 Luck. 58. 

(o) The statement of the law on the point has 
been altered by adding the words “who arc living 
M members of a joint family.*' 

Jp) Raja Jogendra v. Nityanand (1890) 18 Cal. 
131, 17 I. A. 128; Madivalappa Jrappa v. Sub- 
happQ Shankreppa (1937) Bom, 906. 39 Bom. L.R. 
895, (*37) A.B. 438, 172 I.C. 184; Shyam Behan 
Sing/i V. Rnmeshicar Prasad Sahu (1941) 20 Pat. 
904, 198 I.C, 208 (*42) A.P. 213; Cangadhar v. 
Ihrahim (1927) 25 Bom. L.R. 197 and by the 
Madras High Court in Marudayi v. Dorauamy 
(1907) 30 Mad. 348. lo linri Kishan v. Bnjev/i- 
Her (1952) Punj. 134, (*52) A. Punj. 165, the 
Punjab High Court expressed the view that the 
rule applies f>nly if the sons, grandsons and great- 
gr«ind>ons had not separated from the <lecrased. In 
a scry recent case, Ragim Samhhaii v. Shuutahai 
(1957) 59 Bom, L.R, 999, the Bumbuy High 


Court has followed the Punjab decision. Rcferemc 

Ranganatha v. Kunuirasu,am{ 

\ 298. Als„ see 

Cirdhartlal y. Fatclichand (’55) A.MB. 148 and 

5 222 and Notes thereunder. 

/. Vi^nkataratTuinaijuamma 

(1902) 25 Mad. 678, 29 I.A. 156; Muhammad 
Husain Khan v. Baiyu Kiiftva Nandan Sft/iai (1937) 
64 I.A. 250, (1937) All. 655, 39 Bom. L.R 979 
169 I.C. 9. (-37) A.PC. 233; Seri Ram v. Chand- 
ramma (’52) Hyd. 45. 

(r) Godavari Lakshminarasamma v Godavari 

(1950) 63 M.L.W. 258, (’50) 

A.M, 680. 


(«) B/iugurandecn v. Mijna Baee (1860) 11 M.I.A. 

(t) Chotaij LaU v. Chunnoo IaiH (1879) 4 Cal. 
744, 6 I.A.-15; AumirtolaU v. Rajonevkunt (1875) 
2 I.A. 113. 126. 15 Bong. L.R. 10. 24; Venkatjtj- 
amma v. Venkataramanau\jamma (1902) 25 Mad 
678, 29 I.A. 156; Chhattar Singh v. Ilukum Kun- 
tvar (1936) 58 All. 391. 

(ii) Vithnppa V. S«ti(ri (1910) 34 Bom. 510. 7 
I.C. 445. 



90 


PRINCIPLES OF HINDU LAW 


§§ 31-32 


(2) According to the Dayabhaga school two or more persons inheriting 
jointly take as tenants-in-common, except only (1) widows, and (2) daughters 
who take as joint tenants with rights of survivorship. 


/Ilustrations 


xu Hindu, who is possessed of separate property, dies leaving two sons, A and B. 

A then dies leaving a daughter C. 


\u school, A and B inherit as tenants-in-common, and, thcre- 

lore, on A s death, his share in the property goes to his heir C by succession. 

ac school, A and B inherit as joint owners who are living 

Therefore if A dies without having partitioned the property, 
his undivided interest in the property will pass to his brother B by survivorship to the 

shaip^whir'i! But if the property was partitioned between A and B, the 

4 JnH R ^ partition would go to his heir C by succession. Assuming that 

not divide ^6 property, and that A died leaving a son, grandson, or great- 

Vv pass to his .son, grandson or great-grandson 

by suruiuorsMp, m preference to his undivided brother B. The reason is that the right 

of survworship of mole issue always prevails over that of a collateral with whom the 
deceased was ]omt. 


(b) A Hindu dies leaving two widows A and B. According to both the schools, the 
widows succ^d as joint tenants. On A’s death, therefore, her interest in the property 
will pass to B by su7*uiuoTship [§ 43, n. 4]. 


A Hindu dies leaving two daughters A^and B. According to both the schools 
they succeed as joint tenants. On A’s death, therefore, her undivided interest in the pro- 
perty will pa^ to B by suruiuorship. It is different, however, in the Bombay State. In that 
bUte A B take an absolute estate in severalty, and not as joint tenants. Therefore, on 
A s death, her one-half share will pass to her own heirs by succession. Thus if A dies 
leaving a daughter, her share will go to her daughter, and not to her sister B [§ 43 no. 5]. 

(d) A Hindu dies leaving two brothers. The brothers take as tenants-in-common 
on the death of either of them, his one-half share will pass to his heirs by succession. 
The same rule applies to uncles, nephews, etc. 


32. Successions per stirpes and per capita.—Except in the two cases 
hereinafter mentioned persons of the same relationship to the deceased take 
per capita, that is, the estate of the deceased is divided into as many shares 
as the number of heirs, each heir taking one share. 

Exception I .—On a partition among them, the sons, grandsons and great- 
grandsons of a deceased male Hindu take per stirpes [§ 29]. 

Exception IL —Sons’ sons, daughters’ sons, and daughters’ daughters, suc¬ 
ceeding to stridhan take per stirpes (u) [§ 160]. 

Brother’s sons, uncle’s sons, etc., take per capita. Thus if a Hindu dies leaving 2 
sons by one brother and 3 sons by another brother, the property will be divided into 5 
equal parts, each heir taking one-fifth. This is division of the estate per capita To 
divide it per stirpes would be to divide it into 2 equal parts, giving one part to the 2 sons 
of one brother, and the other part to the 3 sons of the other brother. The reason why 
mey take per capita is that the brothers’ sons do not inherit as representing their father 
but in their own right as the nephews of the deceased (see § 29). Similarly, if a Hindu 
dies leaving one son by a naternal uncle and two sons by another paternal uncle, the 
estate will be divided into three parts, each son taking one-third (to). 

mon special texts. For an illustration of Excep- 
tion I, see $ 29, ill, (b). For an illustration of Exception II, see the illustration to § 160. 


(o) Vide authorities cited under § 160. 

(UJ) Nursappa v. Bhannappa (1921) 43 Bom. 296, 


59 I.C. 251, (’21) A.B. 408. 
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CHAPTER IV 

ORDER OF INHERITANCE TO MALES ACCORDING 

TO THE MITAKSHARA LAW 

LAW PRIOR TO HINDU SUCCESSION ACT, 1956 

33. Mitakshara law of inheritance.—The rules of inheritance laid down 
in the Mitakshara are followed by the Bombay, Madras, Benares and Mithila 
schools, all the schools being sub-divisions of the Mitakshara school. But the 
rules of inheritance in force in the several States represented by these schools 
are not entirely the same. They differ in certain respects, namely, 

(1) The order of inheritance as laid down in the Mitakshara is not 
strictly followed in the island of Bombay, Gujarat and the North Konkan. The 
reason is, that in those places preference is given to the Vyavahara Mayukha 
of Nilkantha Bhatta in the few points on which it differs from the Mitakshara. 

(2) As regards females, there are many who are recognized as heirs in 
the Bombay and Madras schools but are not recognized as such in the Benares 
and Mithila schools [§§ 61-70]. 

34. Devolution of property according to the Mitakshara law.—In deter¬ 
mining the mode in which the property of a Hindu male governed by the 
Mitakshara law devolv'es on his death, the following propositions are to be 
noted: — 

(1) Where the deceased was, at the time of his death, a member of a 
joint and undivided family, technically called coparcenary, his undivided 
interest in the coparcenary property devolves on his coparceners by survivor¬ 
ship (But see Act XVIII of 1937 and § 35.) 

(2) (i) Even if the deceased was joint at the time of his death, he might 
have left self-acquired or separate property. Such property goes to his heirs 
by succession according to the order given in § 43, and not to his copar¬ 
ceners (x). 

(ii) If the deceased was at the time of his death the sole surviving mem¬ 
ber of a coparcenary, the whole of his prop>erty, including the coparcenary 
property, will pass to his heirs by succession according to the order given in 
§ 43 (y). 

(iii) If the deceased was separate at the time of his death from his 
coparceners, the whole of his property, however acquired, will pass to his 
heirs by succession according to the order given in § 43 (z ). 

(3) If the deceased was re-united at the time of his death, his property 
will j>ass to his heirs by succession according to the rule laid down in § 60 
below. 

(t) Kninmn Natchiar v. The liaiah nf Shivapunea M.I.A. •'509. 

UH6’5) 9 M.I.A. .*539; Sitfi^OHna Tevar v. Periasami Iz) Donrun Period v. Dnarpn Konunri (1878) 4 
(1878) 1 Mad. 012. 5 I.A. 61. Cal. 190, 202, 5 I.A. 149, 160. 

(y) Naqahitchince v. Co/tuo Nudaraia (18.56) 6 
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his brother constitute a coparcenary. A. B. dies leavine a daimhfnr Wo 

sclf-acqred^rdVp;?al^‘"p.:;'^^^ t™ m/ daughT:r‘t®h“'’h:r^^’ "" 

fxvni to Property Act 

(XVIII of 1937 amended by XI of 1938) introduced important changes in the 

iq'q 7 °^ enactment which came into force on 14th April 

lyo7 IS as under: ^ 


Whereas it is expedient to amend 
respect of property: — 


the Hindu Law to give better right to women in 


It is hereby enacted as follows: — 


Short title and 
extent. 


1. This Act may be called The Hindu Women’s 
Property Act. 1937. 


(2) It extends to the whole of India (a) except Part B States (b). 


Rights to 


Application. 


2. Notwithstanding any rule of Hindu law or custom to 
me contrary, the provisions of section 3 shall apply where a 
Hindu dies intestate. 


3. (1) When a Hindu governed by the Dayabhoga School of Hindu law dies intestate 

Devolution of leaving any property, and when a Hindu governed by any other 

property. school of Hindu law or by customary law dies intestate leaving 

• j II . t sepal ate property, his widow (c), or if there is more than one 

Widows together, shall, subject to the provisions of sub-section (3), be en¬ 
titled m respect of property in respect of which he dies intestate to the same share as a son: 

a predeceased son (cl) shall inherit in like manner as a 
son ir there is no son surviving of such predeceased son. and shall inherit in like manner 
as a son s son if there is surviving a son or son’s son of such predeceased son; 

Provided further that the same provision shall apply m-utatis viutaiuiis to the widow 
oi a predeceased son of a predeceased son. 


(2) \^en a Hindu governed by any school of Hindu law other than the Dayabhaga 
school or by customary law dies having at the time of his death an interest in a Hindu 
joint family property, his widow shall, subject to the provisions of sub-section (3), have 
in the property the same interest as he himself had. 


interest devolving on a Hindu widow under the provisions of this section 
sbaj be the limited interest known as a Hindu Woman’s e.state, provided however that she 
shall have the same right of claiming partition as a male owner. 

(4) The provisions of this section shall not apply to an estate which by a customary 
or other rule of sifccession or by the terms of the grant aoplicable thereto descends on 
a single heir or to any property to which the Indian Succession Act. 1925, applies. 

4. Nothing in this Act shall apply to the property of any 
Hinau dying intestate before the commencement of this Act. 

5. For the purposes of this Act, a person shall be deemed 
to die intestate m respect of all property of which he has not 
made a testamentary disposition which is capable of taking effect. 

The Act was repealed by s. 31 of the Hindu Succession Act, 1956 Rights 
acquired and liabilities incurred under the Act are, however, not affected. 


Savings. 

Meaning of the 
expression “die 
intestate.” 


(a) Unl»'ss expressly adopted tbe Act cannot he 
applied to territories which were outside British 
Indi.i when the Act was passed. Bhauhiii v. DciH 
(oO) A. Kiitch 43. 

(h) Hinchis who had micr.itod from P.irt R States 
formerly outside BritMi India) .and settled in Part 
A States (in former British Intlia) were coxemed 
h> the provisions «>1 tin* Art e\eii if tluw had re- 
t.iined their pi'rson.il l.iw. IliiklonaUni \. Vmtuuttan 
Naif. 367, (’51) -350; Paiinaliil v. Sifti- 


bai (1954) Nag. 30, (’53) A.N. 70; Ratan Kumari 
V. Sumter Lai (’59) A. Cal. 787. 

(c) Tlie exprps>iun ‘widoxv' in the Act, though 
used in the singular includes all the widows left by 
the deceased if there are more th.ui one, Bhiicra v. 

(1949) Nag. 400; (Jmayal Aclii v. Laktitmi 
Arhi (*45) A.F.C. 25, (1945) F.C.R. I, (1945) I 
M.L.J. lOS. . ' V 

111 ) Asiirfa Kitrr v. IlltuncthuMr liui (*59) A P.\t 
210. 37 Pat. 206. 
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§ 35 

This is by reason of s. 6 of the General Clauses Act X of 1897 (d). In this 
context it is essential to note the provisions contained in s. 14 of the Act of 
1956 which lay down a rule having some retroactive operation. 

The Act came into force from 14th April 1937. As some difficulties were felt in the 
interpretation of the Act it was amended on 8th April 1938 by Act 11 of 1938. The 
eimending Act was made retroactive and operated from the date of the main enactment. 
The main enactment, as in terms stated in s. 4, is not retrospective in operation and does 
not apply to the property of any Hindu who died intestate before the commencement of 
the Act (e). Nor does it apply to the widow of any coparcener who died before the Act 
came into force (/). 

The validity of the Act was questioned in some cases and it was held by the Federal 
Court that the Act did not operate to regulate succession to agricultural lands in the 
Governor’s Provinces, or to a mortgagee’s interest or a lessee’s interest in such lands (g) 
but was not ultra vires as to other lands (h). The validity of the Act was again upheld 
by the Federal Court in another case (i). After the decision of the Federal Court relating 
to agricultural lands, some of the provinces extended the operation of the Central Act to 
succession to agricultural lands by passing suitable legislation (j). 

The measure was intended to redress disabilities and *‘to give better rights 
to women.’* It was ameliorative in character and enacted to carry out im¬ 
portant social reform (k). It introduced far-reaching changes in the law of 
succession and was obviously intended to give better rights to women by re¬ 
cognising their claim to fair and equitable treatment in certain matters of 
succession but unfortunately the rules of devolution set out in the Act are so 
penned that there have arisen anomalies and a number of conundrums and 
an attempt to resolve one difficulty has often caused misconception and cijually 
great if not greater difficulties in other cases (1)- The Act, in its consequence, 
touched many branches of Hindu law such as joint family and partition, ad¬ 
option, maintenance and disqualification from inheritance and illustrates how 
piecemeal legislation can result in contradictions and unexpected situations. 
It has raised problems which do not admit of logically consistent answers (in) 
and the difficulties found in interpreting the enactment have been pointed out 
in numerous decisions (n). The Act was not a codifying enactment nor even 
in general amendment of the law of inheritance. Its proper construction 
requires that it must be fitted into the context of the law existing at the time 
it was enacted (o) and read in the light of its ameliorative character and 
expressed intention to give better rights to women (p). In Umayal Achi v. 


(<i) See Sections 4(£>), 14 and •'Jl of the Hindu 
Succession Act, 19-56, and Notes thereunder. 

(c) Umaynl Achi v. Lakilitni Achi ('45) A.F.C. 
23. (1&43) F.C.R. 1. (194.5) 1 M.LJ. 108. Lokhan 
Lai V. Hichu Mian ('60) A. Pat. 181; Jawda Ktier 
V. Phul Kuer ('58) A. Cal. 600; Mohari v. Chukli 
(’60) A. Raj. 82; Hatan Ktimari v. Sunder Lai. 
('59) A Cal. 787. 

(f) Moni Dei v. Iladibandhu (’55) A- Orissa 73 
(F.B.). 

(g) Kotaijija V. Annapnrnainma (1915) Mad. 777, 
Runiasiianii v. Muntga>j<jan (1945) Mad. 781, (’43) 
A.M. 191. 

«h) In re the Hindu Women’s Rights tn Propertu 
Art of I9i7 and the Hindu M'omen’s Rights to 
Propcrtij Amendment Act of 193H and In rc a 
ipccial lefcrence under sec. 213 of the Cni rrnment 
•>f India Acf. 1935 (1941) F.C.R. 72; Annnt Lai v. 
Ram Adhar. 17 Luck. 720, 198 I.C. 443, (’42) 
A.O. 216. 

11 ) L'mat/fd Achi v. Lakihrni Achi (1945) F.C.R. 1, 
(•45) A.F.C. 25. 

0) See f.n. (o) on p. 98. 


(k) Dagdu V. Xanidco (1954) Bom. 1069. 56 
Bom. L.R. .513, (’.55) A.R. 152. 

(/) Shitajjpn V. Yellawa (1953) Bom. 958. 55 
Boin. L.R. 658, (’.54) A.B. 47; Shijantu v. Vu/iuu- 
nath (19.a.a) .57 Rom. L.R. 807 (co-widows preju¬ 
dicially affected); Jana Gadi v. Parvati Santuih 
(1958) 60 Bom. L.R. 5-53. 

(m) SAirn));ni v. Yellawa (1953) Bom. 958, 55 
Bom. L.R. 658. (’54) A.B. 47. 

(n) Sc*e f.n. (/) above. Also see Pannahil v. Si(n- 
bai (1954) Nag. 30, (’53) A.N. 70 (|Misition of a 
Iain widow); Parappa v. S’agatnma (different modes 
of devolution); Rathinawbapathij v. Sura^wathi (’54) 
A.M. 307. (1953) .M.L.J. 459. 

(o) Ratnaitja v. M<itta'jija (’.51) A.M. 954; C/iin- 
n/o/» Chettuir v. Sivagami Achi (’45) A.M. 21; 
Parappa v. Sagamnui (’54) A.M. 576 (F.B.). Tlie 
effect of the Act was not to confer larger rights on 
the widow tlian thi>se enjoyed by her deceased hus¬ 
band as a coparcener. 

(p) Dagdti V. Samdeo (1954) Bom. 1069, 56 
Bom. L.R. 513, (’55) A.B. 152. 
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Lakshmi Achi (q) the Federal Court observed; “Its proper construction and 
operation must be determined with reference to conditions and contingencies 
likely to arise after its commencement.” 

The main features of the Act are: 

(1) In the case of separate property, 

(a) the widow along with the sons is entitled to the same share as 
the son, 

(b) A pre-deceased son’s widow inherits in like manner as the son, 
if there is no son surviving of such predeceased son; and in like 
manner as a son s son if there is surviving a son or son’s son of 
such pre-deceased son, 

(c) The same provision applies mutatis mutandis to the widow of a 
pre-deceased son of a pre-deceased son. 

(2) In the case of a Mitakshara joint family the widow takes the place of 
her husband. 

General effect oj the Act .—The Act confers new rights on widows in 
modification of previous law as laid down by the texts and interpreted by 
judicial decisions. The general effect of the Act is to put the three female 
heirs mentioned in sub-section (1) of section 3 on the same level as the male 
issue of the last owner along with the male issue or in default of them. Tiiat 
sub-section deals with property over which a Hindu has a power of disposition 
by a testament. Such property, in the case of a Hindu governed by the Daya- 
bhaga School, is his separate property as well as ancestral property in his 
hands and his share in joint family property. And in case of a Hindu 
governed by the Mitakshara, it means his separate property. Sub-section (2) 
of section 3 applies to his ‘interest in joint family property’ which, as pointed 
out later, would mean all other property in which he had under Mitakshara 
law interest at the time of his death. The Act puts the widow of a member 
of the joint family in the place of her deceased husband and the husband's 
interest in the joint family property under the Mitakshara, though undefined, 
vests immediately upon his death in the widow and does not devolve by sur¬ 
vivorship. Section 2 provides that, notwithstanding any rule of Hindu law or 
custom to the contrary, the provisions of section 3 shall apply where a Hindu 
dies intestate. Therefore, wherever the provisions of s. 3 apply any other rule 
or custom of Hindu law which would otherwise have applied ceased to govern 
the parties and such rule or custom must be ignored as being superseded by 
the Act. Sub-section (4) of s. 3 confers on the widow the same right of 
claiming partition of the joint family property in the same way as any other 
coparcener entitled to do so under the general law. 

The acquisition by the widow of the same interest as her deceased hus¬ 
band in the joint family property does not of itself disrupt the Mitakshara 
joint family and the widow continues as before to be a member of the joint 
family. Her rights are augmented but there is no immediate severance of 


23. (19-13) F.C.R. 1. { 1943 ) 1 M.L.J. 108. 


(<?) c-js) A.r.c. 
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the joint family (r). Though her position in the joint family may in many 
respects be analogous to that of any undivided male coparcener in the joint 
faniily it would be a misnomer to call her a coparcener. All the High Courts 
are agreed that she does not by oj>€ration of the Act become a coparcener 
(s). But it would not be correct to describe her interest as inchoate or 
imperfect till she claims partition (si). She becomes entitled to the undivid¬ 
ed interest of her deceased husband and takes “the same interest as her 
husband” and not “the same right as her husband” (t). And when the 
deceased has left a son she becomes entitled to be in the same position as the 
son. She may or may not choose to demand partition. Therefore, where 
she does not enforce partition and the joint family continues as before with¬ 
out any severance of the joint status the incidents of the coparcenary continue 
to apply to all the members including the widow with this reservation that 
her existence suspends the rule of survivorship. And even then the rule of 
survivorship continues to operate quod the other coparceners; and their 
interest as also the interest of the widow is liable to fluctuation by births and 
deaths in the joint family which continues as before but subject to her statu¬ 
tory right (u). And founded on the same principle is the view expressed 
by a Full Bench of the High Court of Madhya Pradesh that the widow who 
has under sub-section (2) of section 3 obtained interest in her husband’s 
estate and holds the estate with her minor (unmarried) son, takes upon the 
ieath of the son the whole estate by survivorship (ul). 

On the same principle the rights and powers of the Karta of the join* 
family to deal with and alienate for legal necessity the coparcenary property 
iicluding the widow’s interest and represent all the members of the joint 
fanily to the outside world continue as before (u). The position of the Karta 
remains unaffected as long as there is no partition and the position of the 
wdow is somewhat analogous to that of a male coparcener in the family. 
Tie Karta, though he is entitled to exercise his ordinary powers under the 
otiinary law, is not competent to make a gift of the property belonging to the 
faaily and the widow is entitled to challenge any unjustified alienation if her 
interest is sought to be defeated (w). And even where the joint family after 


(f Parap;j^ v. (1954) Mad. 183, ( o4) 

A.M 576; Knmal Kiifiore v. //firi/iar (1951) 3() 
Pat. )57. (*51) A.P. 645; Cangailfiar v. i>ub/taihim 
(’55) A. Orissa 135. Also see f n. (s) below. 

(s^Pafappa v. ^ag^mnio (1954) Mad. 18-3, (54) 
A.M. 576; nadha Ammal v. I T. Commissioner, 
Madfs (1930) 1 M.L.J. 399. (’50) A.M. 538; 
Rdthiasabnpathij v. Yellaua (1953) 2 M.L.J. 4.59, 
(•54)A.M. 307; l^kshmi Ammal v. Ramarhandra 
('60)A. Mad. 568; (1960) Mad. 991; Cnngadhur 
V. SbliajlM'rii (’55) A. <i)rissa 133; Shankar v. 
Cartgram (1952) Rom. 485» (1952) 54 Bom. L.R. 
73; hmsorafx v. Bhof^wat ('54) A.P. 318. Momcka 
V. Axnachala ('65) A.M. 1 (F.B.). 

(?1 Sankara Bao v. Baiyalakshamma ('61) A.A.P. 
241/ 

(0 yat^du V. Nanuleo (1954) Bum. 1069» 56 
Bom.t.R. 513, ('55) A.B. 152. The Madras ^d 
Bombv High Courts have held that the widow 
not ling a coparcener is not entitled to b«orne 
the Krta of the family, Radha Ammal v. C./.T. 
Mudr< ('.30) A.M. 538; Contra C./.T. v. Laxmj- 
naratjn (1948) Nag. 773. ('49) A.N. 128. In 
Cornnffioncf rtf /.T. v. C. S. MilU the Supreinc 
Court held that a widow cannot become the 


Karta of the family: See ('66) A.S.C. 24. 

(u) See cases cited in footnotes (s) and (f) above. 
Also see Scethamma v. Veerana (1930) Mad. 1076, 
('50) A.M. 785, Kanialabala v. Jiban KrUlma (1941) 
2 Cal. 32, 227 I.C, 291, {'46) A C. 461. 

(ul) Dhondu v. liamdayal ('60) A.M.P. 51 (F.B.). 
(i;) Ahufa v. Hamesbwarlal ('71) A. Raj. 269; 
Scethamma v. Veerono (*50) A.M. 785; Radha 
Ammal v. /.T. Commissioner, Madras (1950) 1 

M.L.J. 399, ('50) A.M. 538 (she cannot ask for 
accounts); Shivappa y, Yellawa (1953) Bom. 9.38, 55 
Bom. L.R. 639 ("54) A.B. 47; Mahadu v. Cajarabai 
(•.54) A.B. 442, (1934) Bom. 885, 56 Bom. L.R. 
387; Parcathamma v. Snbhadramma ('63) A.A.P. 
236; Fateh Chand v. Bhu^han Prakaih ('57) A.All 
801. 

(w) Shit^oppa V. Yellawa ('54) A.B. 47, (1933) 
Bom. 958, 53 Horn. L.R. 659; Hamalinfiam v. 
Ranwlakthmi ('58) A.M. 228; (1958) Mad. 7; 

(1957) 2 Mad. L.J. 382. Lakshmi Ammal v. Hama^ 
Chandra ('60) A.M. .568; (1960) Mad. 991, 

(dissenting from Hathinusahnpathi v. 

(£4) A.M. 307). Papayamma v. Copuiakn^hnu^ 
murthy ('69) A.A. Pra. 341. 
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he death of her husband consists of herself and a sole surviving coparcener 
latter cannot make a gift of the entire property because the widow’s exist- 
ence wmuld prevent the vesting of all the coparcenary interest in him T5 

has during her lifetime all the powers which her husband had save 

i^tere.T^ widow’s estate. She can aHenate her widow’s 
interest in her husbands share; she can even convey her interest in the same 

for necessity or other binding purposes. She can ask for partition and sepa¬ 
rate possession of her husband’s share. In case she ask^ for partition her 
husband s interest would be worked out having regard to the circumstances 

the nT® ,d^te of partition. If she divided herself from 

he other members of the family during her lifetime, on her demise the suc¬ 
cession would be traced to her husband on the basis that the property was 

his separate property. If there was no severance, it would devolve by sur¬ 
vivorship to other members of the joint Hindu family (y). ^ 

Where property devolves on a widow and the property was the separate 
proper y o er husband, she takes in it the same share as a son. This is by 

hlfsb" h"'"® interest that she acquires in a case where th^ 

ihip. All the High Courts are agreed on this but there was some differenc 
of opinion on the question whether she can be said to have acquired hei 

was set at rest b» 

the Supreme Court in Lakshmi Perumallu v. Krishnavenamma (z). Accord 
7r\ ‘°.‘be Nagpur (a), earlier decisions of Patna (b) and Madhya Pradesi 

Courts such interest devolved on her by inheritance as the ony 
The ^®''°\''*‘on known to Hindu law are survivorship and inheritane. 

tfl i Bombay (e), Andhra Pradesh (f), Calcuta 

(/I), Rajasthan (12) and Orissa (g) had taken the view that such intei*st 
is neither by survivorship nor by inheritance but a special type of intcRSt 
which IS the creation of statute. The Supreme Court has now approved of 
the latter view (gl). According to this latter view, it is not necessary for 
the widow to take out a succession certificate for enforcing any claim or rght 
or the husband which devolves on her under the Act (h). 

Act seeks to make fundamental changes in the concept of a coparcenerv and 

of a mpmh ^ family in coparcenery property. In invesUng the ijdow 

of a member of a coparcenery with the interest which the member had at the tine of 


^1’) Sliivai>pi} V. Yrllaud tlO-'J) Rom. 9.78, .77 
Bom. L.R. 639, ('.34) A.R. 47; Hurckriilina v. 
Jiifcsthi ( ,76) A. Orissa 7 3. Also see Haiitsarun v. 
Bhafdifit ('.34) A.P. .318. 

(»/) Parnpixi v. Nagamma (1934) Nf.^d. 18), (*34) 
A.M. .376 (F.H.); /tomosicanii v. LaMimamma (’63) 
A.A.P. 199. Also see Hup Bant v. Bauideo Rout 
('62) A.P. 4)6. 

(;) (’63) A.S.C. 82.3. 

(M) latlaiih'ii v, Purannuil (1944) Nag. 832, 219 
I.C. 138, (’44) A.N. 243. Also see Jui’utkLiliurc 
V. Wordhasa (19.^) Nag, 446. ('53) A.N. 166. 

(h) Mt. Rniciuira Huti v. (*5J) A.P. 

129; SifCshiuir \. Hur Sarain (1944) 23 Pat. 760* 
(43) A.P. 116; Kvdor Sutlt v. Hatllin bh'jutn, ('.3.)) 
A.P. 81; Suluiiptiii w Satrughaii (’58) A.P. 40.5. 

(r) Bhagubai y. Bhah/ala! (’57) A.M. Pra •■>9* 
l<l) Sartultinihnl v. Suhbarnm (1912) M irl 
201 I.C. 1.52. I 42) A.M. 212; Rutltiuu*ub<iputliu ».* 
Saftisttali t'54) A..M. 307; Satarujan v. Peru^iai 


L 668, 206 I.<: 336. 
Jv) Shanknr y. Gangaram (1932) 54 Bom L.K. 

A i '• (1951) Bom. 44 J (’51) 

A.B. 309, . 7 ) Pom. L.R. 177, 

(f) I.L.T. DeKclopmcut v. Kotaytja efi) A 
Aodlim 135. 

V. Sunder Lai (’39) A.C. 787. 
if 2 ) Chhoth \\ Chandrn Prakd^h {*64) A. mi. 32. 

(g) Harckrishna v. Juicithi (’56) A. OrJsa 73: 
Cannatlfiar v. Subhashini (’55) A. OrisS 133; 
Kt'/imi Oci V. JagubuudUu Saik (’58) A. Orisa 47. 

I above. 

X. Pcri.om/ (1942) 2 M.Lj. 668. 

W./ A.M. 216; Coii«a/;ior v. 

S«6/irtt/mi, sup,a-, Rakhmabai v. Gonguram supra; 

r, ', supra; Chkotki v. 

Chandra Prakash (’64) A. Raj. 32. Alsi seef.n. (d) 

.ilK>\e. contr.m \iew was taken in v. 

Puran,nat ,1944) Nag. 832. ('44) A N. 24 3 .md in 
the cases cited m f.o. (b) above. 
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his death, the Act has introduced changes which are alien to the structure of a copar- 
cenery. The interest of the widow arises not by inheritance, nor by survivorship, but 
by statutory substitution. Her interest in the property is the limited interest known as 
a Hindu woman’s estate, but the Act gives her the same power to claim partition as a 
male owner has. A widow of a coparcener is invested by the Act with the same interest 
which her husband had at the time of his death in the property of the coparcenery. She 
is thereby introduced into the copcirccnery, and between the surviving coparceners of 
the husband and the widow so introduced, there arises community of interest and unity 
of possession. But the widow does not on that account become a coparcener. Because 
of statutory substitution of her interest in the coparcenery property in place of her 
husband, the right which the other coparceners had under the Hindu law of the Mitakshara 
school of taking that interest by the rule of survivorshiii remains suspended so long as 
that estate enures. If the widow after being introduced into the family to which her 
husband belonged does not seek partition, on the termination of her estate her interest 
will merge into the coparcenery property. But if she claims partition, she is severed from 
the other members and her interest becomes a defined interest in the coparceneiy pro¬ 
perty, and the right of the other cooarceners to take that interest by survivorship will 
stand extinguished. If she dies after partition or her estate is otherwise determined, 
the interest in coparcenery property which has vested in her will devolve upon the heirs 
of her husband. To effect such partition it is not necessary that there should have been 
actual division of interest by metes and bounds. Mere severence of status is enough (hi). 

There is nothing in the Act to show that the widow takes in the joint 
family property a defined and divided share as if the husband had separatea 
from the joint family at the time of his death. The Act vests in the widow 
immediately upon his death the undefined and fluctuating interest in the joint 
family property which he himself had till the moment of his death. She will 
therefore get a share of the joint family property as at the date of demand oy 
her for partition or at the date of partition at the instance of any coparcener 
as the case may be and not a share of the property as at the date of the death 

of her husband (li2). 

Under the law prior to the Act, the widow of a person governed by the Mitakshara 
had only a right of maintenance in respect of coparcenary property m which the husband 
had interest. In respect of separate property left by her husband, she had only the right 
of maintenance when the husband had left a son, grandson or a great-grandson She could 
inherit his separate property only in the absence of these immediate heirs. All this was 
changed and her rights were augmented as pointed out above. As to the effect of adop¬ 
tion by her see the undermentioned case (i). 

The Bombay High Court has taken the view that unchastity (j) of the 
widow would not operate as a bar to her right to inherit or acquire any interest 
in her husband’s property under the Act. The Madras, Calcutta and Mysore 
High Courts hold the contrary view (fc). As under prior law, so under the 
Act, a widow on remarriage forfeits her right to her deceased husband’s 

property (1). 

Agricultural property.—As already pointed out it was held by the Federal Court (m) 
that the word prooertv in s. 3 does not include agricultural lands (n). LegislaUon was 
thereafter passed in many provinces extending the operation of the Central Act to succes- 


(hl) SatruffJian v. Sabtiipari (’67) A-S.C. 272; 
Lakshmi Perumallu v. ikrtaUnavenaJnma ('65) A.S.C. 

825. ^ „ 

(h2) Nanoppo v. Mukumbe ('51) A.D. 309; Par- 
appo V. Nagfimma (1954) Matl. 183 (F.B.), ' 
A.M. 576; Bhondu v. Ramdayal (*60) A.M.P. 51 
(F.B.). Reference may also be made to the cases on 
the point collected in abovementioned cases. Also 
see the decision of the Supreme Court cited in f.n. 

floni Lachhmi Kunwar y. Shfam Singh (1949) 
All. 786. 


(i) Akoba Laxman v. Soi Genu Laxman ('41) 
A.B. 20i. 

(1;) Raniaiij’ja v. Motaytja (1952) Mad. 187, ('51) 
A.M. 954 (F.B.); Kanailal v. Pannasashi ('54) A.C. 
.588; Appa Saheb v. Gurubasawwa ('60) A. Mys. 
79. 

(l) Sfanahai v. Chandanhai (1954) Nag. 727, 
(*54) A.N. 284. 

(m) See f.n. (h) at p. 93, supra. 

(n) Agricultural land has been held to include 
a mango grove. Saro/ini Deoi v. Subrahmanyam 
(1945) Mad. 61, ('44) A M. 401. 
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sion to agricultural lands with the re<;iilt thaf £ i i . 

Act could clatm rights under the Act case of sich 

S. 3(1) : “When a Hindu governed by the Daxjabhaga dies intestate 

l^mng any property "^uh-seetion (1) of section 3 speaks of “any p™1y-® 

dScriS^rr„£T"’’''('*“ ^11»' 

held by thf^unreT t ligi timately arise. It L been 

of the Act (p) ^ ^ shebaitship is property within the meaning 

len, f ^ governed by any other school . . . dies intestate 

leavxng separate property”.-Speaking generally the effect of the Act solar 

heirs^his^wHo Soverned by the Mitakshara, is to put the three’female 

decetri soT of ’ ^ predeceased son and the widow of a pre- 

deceased son of a predeceased son—mentioned in section 3 on the same level 

them ° f ‘ default of 

1 t’ enacted in sub-section (2) of section 

b. °u ® 3 joi'it family in the place of the deceased 

husband, and the husband s interest in the joint family property under the 

Mitakshara vests m her immediately upon his death and does not devolve by 
survivorship. 


The expression separate property in section 3(1) was interpreted by the 
ederal Court in Umayal Achi v. Lakshmi Achi (q) and it was held that it 
has been used in a narrow and limited sense so as to exclude not merely the 
interest that the last owner may have had in joint family property but also to 
exclude from the operation of the sub-section property acquired by him on 
partition and property which devolved on him as a sole surviving coparcener. 
That decision was quoted with approval by the Supreme Court in the deci¬ 
sion referred to above. In a more recent decision also the Supreme Court 
expressed the view that property held by a sole surviving coparcener in a 
family does not become his “separate property” so long as there is a woman in 
the family who can bring to existence a new coparcener by adoption (ql) 
There has been some divergence of judicial opinion as to the effect of the 
Federal Court decision. FoUowing that decision it was held in the under 
mentioned cases by the High Courts of Nagpur (r), Patna (s) and Allahabad 
(t) that the share received by a father on partition between him and his son 


(o) Bombay. Act 17 of 1942: See Soniram v 
D'lnrkahfii (1951) o-l Bom. L.R. 32.5, (1951) Bom. 
679, (’.51) A.B. 04; C.P. and Dcrar Act 6 of 1942- 
Oriss.i Art .5 of 1914: A«am Act 13 of 1943; U.P. 
Act II of 1912; Tins enactment w.'ls made Pros¬ 
pective in its operation, Kailash Chaiulra v. Shri 
Dcci ( 5!) A.A. 636. As to the application of the 
Madras Hindti Women’s Rights to Property (Exten¬ 
sion to Agricultural Lands) Act. 26 of 1947 see 
Btwnii Awiar v. Rcnnatiayaki (1935) 2 M-L.J. 302. 
( 55, A.M. 394. Reference may be made to the 
following cases which were governed bv the Fede¬ 
ral Court decision and did not fall svithin the pur- 
viesv of the Madras Hindu Women’s Rights to 
Property (Extension to Agricultural Lands) Act '>6 

(1954) Mad. 183. 
w Deci v. Sri Krishna 

(1945) Mad. 61, (’44) A.M. 401; Dhanam v. Varo- 
darajan ( 53) A.M. 176. Debt secured by mortgage 


of a^culliiral hands is ‘property’ under the Act 

buboa Naicker v. Naltammol (’SO) A.M. 192. Re- 

V. *ff«Ami 

A an Nath V. Umapada (’68) 

A.C. 8»j. 

- (1951) S.e.R. 1125, 

(19o2) 2 Cal. 209. (’51) A.SC. 293. Also see ob- 
serxations at p. 1135 of (1951) S.C.R. 

1 M.L.J. lOS. 

(QIJ Martof^arlal w Bhuri Bai (*7^^ A ^ P l^AO 

riar:Z \* (I^si sll 

46.3 ( 49) A.N. 108. Reference may also be made 
^ of the High Court of Andhra 

f (0 and (v2) below. 

(j) Tnud V. Daman (’57) A.P. 441; KJiatrani 
V. Tppcshtiart (’64) A.P. 261 (F.B.). 

(t) Manbhari v. Bishun (’58) A. All. 769. Also 
see besiiamma v. Bamakoiesvara (’58) A.A.P. 280. 
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or sons was not his ‘separate property’ and on his death it passed to the son 
or sons in preference to his widow. On the other hand it has been held by 
the High Court of Orissa (u) that in case of a share obtained by a father on 
such partition his widow is entitled to inherit the entire interest to the exclu¬ 
sion of the divided son. The view was taken that in such a case the property 
which fell to the share of the father was not his separate property for the 
purpose of s. 3(1) but was joint family property within the meaning of s. 3(2) 
and after the death of the father, his widow became entitled to that entire 
share to the exclusion of the divided son. In SubrainanUin v. Kalyaiiaram, a 
case decided by the High Court of Madras (r), the view was taken that if the 
property which a coparcener obtains at a family partition with his son or 
sons is not separate property within the meaning of s. 3(1), it must be deemed 
to be an “interest in Hindu joint family property” within the meaning of sub¬ 
section (2) of the section. In another decision the same High Court (ul) 
has expressed its agreement with the view taken by the High Court of Orissa. 
The High Court of Andhra Pradesh {v2) has held that property received by 
a coparcener by virtue of a deed of settlement is not separate property. 

There seems little doubt that the expressions “separate properly” and “in¬ 
terest in Hindu joint family property” are used in juxtaposition in sub-sections 
(1) and (2) which sub-sections between them deal with all property left by 
such owner. The same conclusion was reached on the vexed question in a 
decision of a single Judge of the Bombay High Court (ly). A Division 
Bench of that High Court has expressed agreement with that view and held 
that the property left by a Hindu male obtained at a partition between such 
male person and other members of the family where the partition was be¬ 
tween a father and a son or between a father and the other members of the 
family is covered by sub-section (2) (lyl). The question whether in such a 
case the widow is entitled exclusiv’^ely to the property left by the husband or 
must share it equally with his divided son or sons was not decided in the 
Madras and Bombay cases referred to immediately above (x). The Madhya 
Pradesh High Court (xx) and the Madras High Court (xl) have now 
expressed their agreement with the view taken by the High Court of 
Orissa (x2) 

S. 3(2): “When a Hindu governed by the Mitakskara dies having at the 
time of his death an interest in a Hindu joint family pr)'operty —As already 
mentioned the preferable view would seem to be that the expressions “separate 
property” used in sub-section (1) and “interest in a Hindu joint family pro¬ 
perty” used in this sub-secton must be read in juxtaposition and that between 
them the two sub-sections deal with all property left by such owner. All cases, 
therefore, where the last owner died leaving property other than his self- 


(u) Visalamrrui v. fagannadfut Bao (’55) A. 
Orissa 160. 

(t>) (*S7) A.M. 456. 

(ol) Onnamalai v Sccthapnthi (’61) A M. 90. 
Also see Commisiioner of Income Tax v. Thiagara- 
fan ('64) A M. 58. ncfcrcnce may be made to 
Venkatasuhromania v. F.aawara Iyer (*66) A.M. 266. 
(t>2) Lak^hnamma v. (’61) A.A.P. 505. 

(w) Jana Cadi v. Parvati Santoxh (1958) 60 Bom. 
L.R. 553. 


(ujI) Pariati v. Janabai (’69) A.B. 77. 

(x) See f.n. (o) and (to) above. 

(xx) Jhangatu Shiecharan v. Pancho Bai (’68) 
A.M.P. 172. 

(11) Onnamalai Ammal v. Heethapathi (’61) A.M. 
fO; Commissioner of Income Tax v. Thiagarafan 
(’64) A.M. 58. Also see f.n. (ol) above. 

(12) Visalamma v. Jagannadha Bao (’55) A. 
Orissa 160. 
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acquired property must in view of the decision of the Federal Court (y ), it is 
submitted, fall under this section. In this context it may be noted that the 
sub-section has adopted the Hindu conception that a widow is the surviving 
half of the deceased husband and introduced the fictio juris that she continues 
the legal persona of her husband. Of course, this does not mean that the 
husband is for aU purposes to be deemed to live tiU the widow claims partition 
or files a suit for working out her rights. No difficulty arises where the hus¬ 
band was at the time of his death a member of a joint family and died leaving 
him surviving his widow and undivided coparceners. In any such case i£ 
there was no son the widow would become immediately entitled to the same 
interest in the property which the husband himself had and on partition take 
the shaie that he would have taken. And if there was a son who was a 
member of the joint family the widow would be entitled to the same share as 
the son. Difficulty, however, arises where the husband held property which 
was ancestral and was survived by the widow and a son or sons who had 
separated from him. Question arises whether in any such case the widow is 
entitled exclusively to the property left by the husband or must share it 
equally with his divided son or sons. The High Courts of Orissa (yl) and 
Madras (y2), as already mentioned, have taken the view that in such a case 
the widow is entitled to inherit the entire interest to the exclusion of the 
divided son or sons and the High Court of Bombay has left the question open. 
Serious difficulties have already arisen and, even though the law has been 
altered after the passing of the Hindu Succession Act, 1956, will continue to 
arise particularly when rights of third parties who are alienees of any such 
property are involved and questions of title have to be decided. These are 
some of the problems which have arisen because of the extreme difficulty of 
fitting in any piecemeal legislation howsoever beneficial in the integrated and 
complicated structure of Hindu law. Reference may be made to Notes under 
s. 14 of the Hindu Succession Act, 1956 for the effect of that section on the 
interest taken by a Hindu widow in joint family property under this section. 


Quantmn of share on partition.—The quantum of interest to which a 
widow is entitled under this sub-section is to be determined as on the date 
on which she seeks to enforce partition under sub-section (3) (z). The 

share which devolves on a widow of a deceased coparcener is not a fixed and 
determinate share but what she takes is the “same interest as he himself had.” 
Therefore, until there is partition, she cannot predicate the particular fraction 
of her share for it is likely to increase or decrease by birth or death of other 
coparceners (b). Her share would include a share in accretions to the joint 
family property till partition is effected (c). 


Prior to the Act, a widow was entitled to a share on partition among her sons in her 
capacity as a mother (except in Madras.) It has been held in a number of cases 
that after the Act, the widow cannot claim a double share on partition between the 


(tf) Uninial Achi v. Lokdtnii Aihi (19-13) 
1. C-li) A.F.C. 2 ). 


F.C.R. 


(t/1; See f.n. (ii) above. 

(ijl) See f.n. (rl) above. 

(z) Lfikihmi Pcrumallu v. Krit/irtacenomma (’65) 
A.S.C. 82.3. ' 


(h) SncapiM V. Mukumbe (1931) Bom. 442 
(’51) A.B. 309, 53 Bom. L.R. 177; Mahadu v. 


Gaiarnbni ( o4) A.B. 422; Shivappo Ycllawa 
(1933) Bom. 9.3S. (*34) A.B. 47 Gangadhar v 
Subhashini ( SS) A. Orissa 135; Tiikaram v. C<tngi 
( 57) A.N. 28; Ranichandra v. Baingopal (’36) 
A.\. 228 pnicial date for determiaioe interest is 
when right to partition is exercised.I. Stinja- 
naraijana v. Sugunarnlhi (’ei) .4.A.P, 939. 

(c) CangadJtar v. SubliaJtini (’53) A. Orissa 135. 



MITAKSHARA SUCCESSION 


101 


§ 35 


sons, one in her canacity as a widow and another as « mother (d). Under the prior law, 
stridhan acouired by a female from her husband or father-in-law was taken into account 
when a share was allotted to her on partition amongst the sons. The share she gets 
under section 3(2) is not affected by any rule of Hindu law to the contrary and it has 
been held in a Nagpur case that such stridhan received by her would not be deducted 
from her share on partition (e). 

S. 3(3); *‘Li 7 ni(ed interest known as a Hindu Woman’s estate . . . shall 
have the right oj claiming partition ” —Sub-section (3) expressly declares that 
the interest devolving upon a widow under sec. 3 is a limited interest known 
as “Hindu Woman’s Estate”. This expression has been interpreted to mean 
Hindu widow’s estate (f). On a plain reading of sub-sections (2) and (3) 
it is clear that the widow on her husband’s death in a joint family gets the 
same interest that her husband had with the limitation that the interest is not 
absolute but is limited in the manner of a Hindu widow’s estate. It would not 
be correct to equate the interest which she gets with the share a widow used 
to get under the orthodox law at a partition between her sons (/I). It is also 
clear that having confined the interest devolving upon her to a widow s 
limited estate, the Legislature was at pains to stress that nonetheless she was 
to have the same right of partition as a male coparcener would have. It 
follows that all the incidents of a widow’s estate should attach to the interest 
which devolves on her by virtue of the express statutory estate created in her 
favour with the added right to claim partition as its outstanding featuie. It 
has accordingly been held that she can alienate her interest in the coparcenary 
property for legal necessity (g); and her interest is liable to be attached and 
sold in execution of a decree obtained against her (gl). And thougn she can¬ 
not alienate the property without legal necessity, she can alienate her own 
restricted interest to enjoy the property during her lifetime. The alienee in 
such a case can enjoy the property during her lifetime and is also by virtue 
of that right entitled to claim partition (h). 

Prior to the enactment a widow-mother could not herself claim partition unless the 
sons chose to effect severance of the joint status. In Madras no female heirs got a share 
on such partition and in Bengal a sonless step-mother did not have the right to claim 
a share on a partition among the sons of her deceased husband. This sub-section has the 
effect of putting the widow in the same position as a son in the matter of claiming paitition. 

The right to claim partition given to a widow under this sub-section does 
not negative her right to claim maintenance. It is only an enabling right and 
she may ask for maintenance instead of partition (i). But she cannot enforce 
both the rights simultaneously (j). The share she gets on partition, it has 
been held, is in lieu of maintenance and if she can get a share in all the copar¬ 
cenary property including agricultural lands, her right to maintenance would 


(d) S/jr/ninu v. Vislncantith (19^5) Bom. 890, 57 
Bom. L.R. 807, ('35) A.B. 410; T. Snroiini Deii v. 
Sri Krishna ('44) AAI- 401. U94 >) Mad. 61; 

Indti Bhtisan v. Mritynnio\j (1946) 1 Cal. 128. 

(r) Hannnutn \. Tulvabaf (*56) A.N. 63. 

DaUf.fhi Samdeo (1934) Bom. 1069, 56 

Bom. LB. 313. (*55) A.B. 132. 

'/!) Bepin lichanj v. Lakihsona^ A*I.n. (1959) 
Cal. 27, 30. 

1^,0 Itarckrishna v. )t$fcsthi ('36) A. Ori<^n 73; 
Pcni Mahton \\ Bnndhn Mahto ('58) A.P. 20. 

f'Jl) 7/i/fiimi Amtnol v. Venkatararna ('60) 

A.M. 347, 


(h) Daaodu v. Karadco (195}) Bom. 1069, 56 
Bom. L.R. 513, (55) A.B. J52; Pvm Mahton v. 
IS'jndhn Mahto supra. Also sec Snnfar}araifana v. 

('61) A. A.P. 393; Maldpat v. 

Ganprt Sah ('63) A.P. 277; Kunja Sahu v. Bhaga^ 
ban ('51) A. Orissa 35. 

(I) Hatldnnsnbapnthtf v. Sarasicathi (*54) A.M. 
307, (1953) 2 Nfad. L.J. 459; Gaiavalli Ammal v. 
Sarauanasuami (*62) A.M. 187; Varahalarntna v. 
Ammathalli ('.39) A. A.P. 590. 

(l) 'File position was dillrrent when she could 
not a share of ai;rtcuUural lands: Parappa v. 
Nagamma (1954) Mad. 183, ('54) A.M. 576. 
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cease (fc). The right of claiming partition conferred upon a widow under the 

de'ath personal would come to an end on her 

cases tha^ ft (''!)• It has been held in a number of 

I’ " ® pndmg a suit for partition, her undivided interest would 
dev olve by si^ivorship and would not go to her husband’s heirs as rever¬ 
sioners (0. The reason generally adopted is that she got her interest in lieu 

be conferred upon her being personal would not 

be crystalhsed until actual partition by metes and bounds. An alienee of the 

W1 ows interest for legal necessity can, however, claim the right to partition 
the joint family property even after her death. 


Husbands death pendente lite.—In view of the peculiar status created 
tor the widow under the Act entitling her to claim partition in her own right 
the sons cannot represent her interest. So where a husband dies pending a 
suit or appeal, his widow must be substituted as a party in his place. Other¬ 
wise the suit or appeal would abate (m). Where a coparcener dies pending 
a suit brought against the individual members of the joint family and not in a 
representative capacity, the interest of the deceased coparcener cannot be re¬ 
presented by the other members and his widow must be brought on record 
(n). Where a coparcener brings a suit for partition and dies pendente lite 
his widow can continue the suit as representing her husband (o). 

Interest liable to attachment and sale in execution. —The interest devolv¬ 
ing on a widow under section 3 (2) is liable to attachment and sale in execu¬ 
tion of a decree obtained against her (ol). Whei-e a creditor has obtained a 
decree against a coparcener, in his lifetime, he can execute it against the 
interest devolving on the widow. The rule of survivorship, which operates 
in case of the death of a widow who dies before there is any partition of the 
joint family property, does not have the effect of defeating the rights of any 
creditor of the deceased coparcener. The creditor can proceed against the 
interest which devolved on the widow for satisfaction of such liability (p). 

Devolution of interest on the death of the widow.—The Act is silent as 
to what IS to be the devolution of the interest of the widow upon h-r death 
■The separate property of her husband inherited by her would, it is clear’ 

_ _ A * A ® 1 in case of joint family 

property it would seem having regard to the provisions of s. 3 and the scheme 

and object of the Act, that if she dies without any partition having taken place 

her interest in the property would pass by survivorship to the coparceners 

though the decisions on the subject cannot be said to be quite uniform. It 


(l) Shtjamn v. Vishwinath (1955) Bom. 890 
(’55) A.B 410; r. Saroiini Devi v. Sri Krishna 
(1913) Mad. 61, (’44) A.M. 401. 

(Icl) Alainclii Ammal v. Chellammal (’SQ) a M 
100 (F.B.), (1959) Mad. 106. 

(/) Shijanut v. supra; Siibba Rao v 

Krishna Prasadam (1954) Mad. 227, (’ 54 ) a.M 
227; Kachra Khan v. Khant Ram (’S3) A. Sau! 
175. Also see S/uinlear v. Gangaram (1952) Bom! 
L.R. 75; Nagappa v. Stukambe q951) Bora. 442 
53 Bom. L.R. 177, (’SI) A.B. 309. 

(m) Dhanukha v. Saudagar (1955) 32 Pat. 1003 
(’55) A.P. 240; Sanu Sing/i y. Ramsaroop (’ 55 ) 
A.P. 155; Jugal Kishore v. Wardl^asa (’55) A.N 


166; Ranwath v. Ramgopal (’51) A.N. 434; S/iic- 
rajsingh v. Gaiirishankar (’61) A.M.P. 147. 

(n) Awadh Bchari v. Jhaman Mahton (’33) A.P. 
324, 

(O) Shankar v. Gangaram (1952) Bom. 485. 54 
Bom. L.R. 73. (’52) A.B. 127. 

(ol) Thimmi Ammal v. Venkatarama (’60) A.M. 
347. 

(p) Saradambal v. Siibbarama Aijijar (1941) 2 
M.L.J. 287. 201 I.C. 301, (’42) A.M. 272 Sivesh- 
tear V. Har Narain (19-14) 23 Pat. 760. 219 I.C, 
405, ( 45) A.P. 116; Co-operative Society of Palur 
V. Vasant (’46) A.N. 317; Shankar v. Gangaram 
(1952) Bom. 485, 54 Bom. L.R. 75, (’521 A.B. 127. 
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would also seem that if she sought partition and divided herself from the joint 
family, the property taken by her would on her death pass to her husband’s 
heirs as reversioners. The High Court of Madhya Bharat has taken the view 
tliat the interest taken by the widow is like the interest of her husband, an 
undivided interest in the joint family property, and even though she is entitled 
to file a suit for partition, the interest does not get sepeirated, at any rate until 
the suit for partition is filed by her (q). The High Court of Orissa has held 
that the interest of the widow succeeding to her husband’s interest in copar¬ 
cenary property goes to the heirs of her husband after her, in the absence of 
any coparcener living at the time of her death (r). A Full Bench of the 
Madras High Court (s) has held that if the widow divided herself from the 
other members of the family during her lifetime, on her demise the succession 
would be traced to her husband on the basis that the property was his 
separate property. If there was no severance, it would devolve by survivor¬ 
ship to other members of the joint family. A Full Bench of the Patna High 
Court has taken the same view (si). A Full Bench of the Bombay High 
Court also took the same view in the undermentioned case (s2). Tliis view 
was dissented from in a recent decision of the Madhya Pradesh High Court, 
where it was held that on the death of a widow who has taken on partition 
her husband’s share, there is a reverter of the property back to the copar¬ 
cenary (t). The Supreme Court has finally held that if the widow in such 
a case died after partition or her estate is otherwise determined, the interest 
in coparcenary property which has vested in her will devolve upon the heirs 
of the husband (u). Upon the death of a widow governed by Dayabhaga law, 
the share which she inherited from her husband under sec. 3 of the Act 
devolves on the husband’s heirs under the Hindu law as modified by the Act, 
as if he died simultaneously with her. Similarly the share which the widow 
of a predeceased son gets under the Act, devolves after her death upon the 
heirs of her father-in-law (u). 

Reference may be made to Notes under s. 14 of the Hindu Succession Act 
1956 for the effect of that section on the interest taken by a Hindu widow 
under this section. 


35A. Hindu Law Women’s Rights Act (Mysore Act 10 of 1933).— 

Reference may be made to the undermentioned case (ul). 

36. Propinquity the governing factor. —Under the Mitakshara, the right 
to inherit arises from propinquity, that is, proximity of relationship (u:). 


(q) Lfixman v. Gcngahai ('55) A.M.B- 138, 

(r) Ilarckrhlina v. Juicsthi ('56) A. Orissa 73: 
Kcluni Devi v. Jagadambhu Naik ('36) A* Orissa 
47. 

(t) Farappa v. Nagaminn (1934) Mad. 183 ('54) 
A.M. 376 (F.B.). 

(fl) Khairani v. Tapeshwari C64) A.P. 261 (F.B.). 
(s2) Hnnti Thaku v. Stin^u Coga (*68) A.B. 1 
(F.B,). Also see Manda v. PanUurang (*68) A.B. 
340. Romarriac^e of widow after partition. 

(t) B^io^o2;ai v. Dhaiijalal ('57) A.M. Pra. 29. 
(li) Satrughan v, Sabitipari ('67) A.5.C. 272. 

(v) Knmalobafa v. Jtbon (1946) 2 Cal. 32, 

('46) A.C. 461- Provash Chandra v. Prokasli 
Chandra (1916) 2 Cal. 164. 

(t>l) Nagendra Prasad v. Kampananjamma ( 68) 
A.S.C, 209. 


(u) Latiubhai v. Cassihui (1881) .5 Bom. 110, 
121, 7 I.A. 212, 234; Adit Naraqan v. Mahabir 
Prasad (1921) 48 I.A. 86. 93. 6 Pat. L.J. 140, 

60 I.C. 231, (*21) A.PC. 33; Vcdachcla v. Subra- 
mania (1921) 48 I.A. 349. 334, 44 Mad. 753, 

64 I.C. 402, ('22) A.PC. 33; Parot Bapalal v. 

Stehta llarHal (1893) 19 Bom. 631; Bahu Lat v, 
Nanku Pam (1893) 22 Cal. 339; Suha Singh v. 
Sarafraz (1897) 19 All. 213 (F.B.l; Subramanya v. 
Siva Stthramanija M894) 17 Mad. 316; Appanclai v, 
Ifagubai (1910) 33 Mad. 439, 44 1, 5 I.C. 280; 
Chinnasami v. Kunjtc Pi//ai (1923) 35 Mad. 152. 

Ptcitandi V. £. Pnnumcami ('71) A.M, 206. 
Father's father's son's son's daughter's sod and se^ 
eond luisliand's son of mother of the propositus— 
latter preferred. 
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Under the Dayabhaga, it arises from spiritual efficacy, that is the capacity for 
case of sasotra sapindas .he capaohv oblatir fif h° , i=. i" the 

sapindas, the “primary test” is “propinquitv in hlnnH" f of bhmnagotra 

relationship furnishes no certain uuide ” th^ to t ■ degree of blood 

benefit (z) ‘he capacity for conferring spiritual 

“z .lhd7wd“lh:ps Buddh„ 

by the decisions of this Board Lallubhai Rnnrtnnhh^ Council said: It is now well settled 
case (c), that under the Mitakshara the san^a r and RamchandTa*s 

through their being connected bv Darticlp<!^nf^ ‘between two people 

ancestor, in other words, from corLunitv of common 

notion of ‘community in the offering of religious oblatW."(dfDayabhaga 


The doctrine of spiritual benefit is explained in § § 79 to 87. 

a A fl 


legitima?e"L”'ul^ ’rXs I^lXdtence relaUng 1 ® 

are based upon marriage and a legitimate descent Th^ sarnanodakas and bandhus 
favour of an illegitimate offspring on Z basis o^ som ^ T "o'" “ 

principle is that such departure ZZ Zde where thZ '^'^“-^‘fblished principles. One 
Sion. In a case decided by the hIbK Z.rt of nL. “‘'..“"y statutory provi- 

It was observed that there is no text or statntnrv Ganaji v. Shankerrao (e), 

to stridhan of a shudra woman where the niip?ti *u ® succession 

predeceased daughter of the woman succepdc:^i!f ^ whether an illegitimate son of a 
There is a text in favou? of aT ‘he woman, 

with the share of an illegitimate daueht^nl^.^ shudra. There is no text dealing 

mate relation. It was held that the^illpoifi ? ^hegilimate grandson or any other illegiti- 
succeed in preference to her h^s^^d ® ^ntiUed to 

37. Gotraja sapindas and bhinna-gotra sapindas—in TK. ivr * i u 
divides sapindas or blood relations into two classes, - ^‘‘^'“^ara 

Sf .X"■“ >■” ““ •»-« " 

oXstrEtij*' •” • 

unbrZfZTtZa^ZZ';..!fst^nZ^^^^^ deceased by an 

son. If challenged, the identity of gotra (f) anH sons son, or a biother’s 

by an adoption into another gotra 4) mu*/ be establUhpH''“Rh °^ lineage, not broken 

is. persons related to the de^aLd thr^ Bhinna-gotra sapindas are all 
a brother’s daughter’s son Ptn • j *^nngh a female such as a sister s son 

and are commonly known by ^at ‘^^“ed bandhus in the Mitakshoral 


n 87 ’)®rr\f Sinph 

60*. 611. 621. 621. 10 I.C s, ns) a’pC 70 
(ff) Rnhisubrahm'iwri P„urfto Thalaitar v Sm6 
bnuun Te ar (1018) 6.> I.A. 93 (1938) \I ,H ?-i 

40 Bom. L.R. 704. 172 I.C. 7^ (^S) A.^ 

(z) Vcdnrlu'hi v. Stibraniann (ig^n 48 I A 

41 Matl. 731. 64 I.C. 402. (-2^ A pC 33 ‘ 

drnnnth Rtf/ v. Kagendrauuth Ray (1931) kJ l T 
72 .59 C.U. .576, 133 I.C. 637. roi, A pC 

A <1938) Mad. 26q\ (‘37) 


<h) 0880) 0 Bom. 110, 121. 7 I.A. 212. 234 
'>9S (1014) 41 I A. 290. 

(c) 0955) Nae. 467. ('35) A.X. 84. 

'• Bokhd, Sinph 

Ik. ‘us. “* 

(g) La! Hart Har Pariap BaKsh Singh v. Rafa 

fr'5?9 lisf A.a"*,97'‘®^’ ® *->■ 
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(2) Gotraja sapindas are sub-divided into two classes, namely, (1) sapin- 
das technically so called, and (2) samanodakas. 

It will be seen from the above that the word “sapinda" is used in the Mitaltshara in 
two senses. In its larger sense it means a person having the same pinda or community of 
particles of the same body with the deceased, that is, a blood relation. In its narrower 
sense, the sapindaship ceases with the fiith degree on the mother s side and the seventh 
degree on the father’s side. That is, a person is said to be the sapinda of another if, when 
he is related through his father, he is not more than seven degrees from the common an¬ 
cestor, and when related through the mother not more than five degrees from the conimon 
ancestor (H). In this sense, as there are no females in the pedigree of a gotraja ^pinda, 
the sapindas include blood relations to the seventh degree only reckoned from and inclu- 
sive of the deceased as defined in sec. 39. 

In the following sections of this chapter the word “sapinda is used in its 
narrower sense. 

38. The three classes of heirs.—(1) There are three classes of heirs 
recognized by the Mitakshara, namely: — 

(a) Gotraja sapindas; 

(b) Samanodakas; and 

(c) Bandhus. 

(2) The first class succeeds before the second, the second succeeds 
before the third. 

39. Gotraja Sapindas.— The gotraja Sapindas of a person, according to 
the Mitakshara (i), are— 

(i) his 6 male descendants in the male line; 

that is, his son, son’s son, son’s son’s son. etc. being Si to S« in the table given on 
p. 107 below. 

(ii) his 6 male ascendants in the male line, the wives of the first three 
of them, and probably also of the next three; 

that is his father, father’s father, father’s father’s father, etc., being to F, in 
the table and their wives, that is Mi to Me being the mother, father’s mother. 

fatlier’s father’s mother, etc. 

(iii) the 6 male descendants in the collateral male line of each of his 
male ascendants; 

(1) that is, xi to xc in the line of Fi, being his brother, brother’s son, brother’s 
son’s son, etc. 

(2) Xi to xa in the line of Fa, being his paternal uncle, paternal uncle’s son, etc.; 

(3) xi to Xa in the line of F,, being his paternal grand-uncle, paternal grand- 
imcle’s son, etc.; 

(4) xi to xa in the line of F«; 

(5) xi to Xa in the line of F^; and 

(6) xi to Xa in the line of Fa. 

(iv) his wife, daughter, and daughter's son. 

(/i) Mitakshara chap. Ill, v. 53, quoted in Bam- dhikari’s ••Principles oi Hindu Law of Inheritance" 
chamlra v. Vinayak (1914) 41 I.A. 290, 42 Cal. 2nd ed.. i>. >30; Blvjoh Bam v. Bhijah Vgur (1870) 
384, 408, 25 l.C. 290. (’14) A.PC. 1. 13 M.I.A. 373, 394. 

(0 Sarkar'i Hindu Law, 7th ed., p. 97j Sarva- 
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The sapindas are 57 in number as shown below: — 
SX to So 

7^1 to Fa and their wives Mi to Me 

Xi to Xr, in each of the six lines from Fi to Fo 

Wife, daughter and daughter’s son 


§§ 39-41 


6 

12 

36 

3 


57 


and incruslve^f?he‘S:le^ed“Sule?nf thTn" degrees reckoned from 

degrees, if you exclude the deceaepH ^Th^ r counting degrees. It is six 

marriage. The daughter’s son is nnt a a t ^comes a sapinda of the husband on 

to the deceased thl^oug^ a female For he is a bandhu for he is related 

with gotraja sapindas. purposes of succession, however, he is ranked 

or body. ^36 ve Mitakshara, means a person connected with the same pinda 

relatlonlhLT! ^^ere can be no gotraja sapinda 

unknown descendants as the father is 


40. Samanodakas—The sapinda relationship, as stated above, extends 

to seven degrees reckoned from and inclusive of the deceased. The 

samanod^as of a person include all his agnates from the 8th to the 14th 
degree (k). 

aro are shown in the table given on p. 107 in thick black tvoe 

are 147 in number counting up to the 14th degree only; they are-— 


Tliey 


Sr to Si3 in the descending line 
Ft to Fia in the ascending line 

Xr to Xu in each of six collateral lines from F| to Fo 
Xi to Xjs in each of the 7 collateral lines Ft to Fu 


7 

7 

7X6=42 

13X7=91 


147 


of 0 Hindu to whom he offers oblations of water 
while performing the Sradha ceremony. See sec. 80. 

41. Table of Gotraja sapindas and samanodakas.—The table given on 
p. 107 is a table of Gotraja sapindas and samanodakas (i). 

relatio^hi^^g^JS^^ sapinda relationship ends, and the samanodaka 

The samanodakas are shown in thick black type; the rest are sapindas. 

W is the widow of the deceased owner, d is his daughter and d’s son is his daughter’s 

Si to Si, are the son, the son’s son, the son’s son’s son, etc., of the deceased 
^ to Fu are his father, father’s father, father’s father’s father, etc 
Ml to Mo are his mother, father’s mother, father’s father’s mother, etc. 

X, to Xu m Ime of F, are his brother, brother’s son. brothers son’s son, etc. 
son’s Ion"" Sc "" P®*emal uncle, paternal uncle’s son, paternal uncle’s 


son. 


(/) Krishna Miidaliar v. Marimuthu Mudaliar ir 

109. (’39) A.M. 862, (1939) 2 

M.L.j. 423. 

(k) Atmaram v. Baitrao (1935) 62 I.A. 139 IS? 
rC. 330, (*35) A.PC, 57, approving Naraint v 

(1917) 40 Mad. 654. 659. 34 I.C. 294, (*l=n 


A.M. S73 and duapproving Devkore v. Amritram 
(1S8<5) 10 Bom. 372; A^/ri Bor/in v KiJTrUfi Prasctl 
(1910) 32 AM. 594, 6 I.C. 698. 

(0 This table is an enlargement of the table 
pven in SaravadhUcari's “Principles of the Hindu 
Law of Inheritance”, 2nd ed., p. 527. 
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Xi to Xis in the line of Fs are his paternal ^and-uncle, paternal grand-uncle’s son, etc. 
and so on in the remaining lines from F« to Fw. 

The table does not include female heirs recognised in the Bombay State. 

Fx to Fis is the ascending line; Si to Su is the descending line;Xi to Xw are the thirteen 
collateral lines. 

42. Succession in the Bombay State.—The rules of inheritance in force 
in the Bombay State differ in some respects from those in force in the Benares, 
Mithila and Madras schools. Again in those parts of the Bombay State where 
the Mayukha is the prevailing authority, that is, the island of Bombay,. 
Gujarat and the North Konkan, the rules of inheritance are in some respects 
different from those prevailing in other parts of that State. The order of 
succession in the Bombay State is given separately in Chapter VI (§§ 71-77). 


Table of Sapindas and Samanodakas according to tlie Mitaksbara Law 


13 


II 


I 

Fxo 

1 

F, 


9 


to 

Xi to Xia 
Xi to Xi3 
Xi to Xi3 
Xx to Xx3 
Xx to Xx3 
Xi to Xjx 


Ms 


= F,—Xi—X,—Xj—X*—Xa-X, to Xis 

«= Fa—Xj—Xa—Xs—X4—Xj—x«-X? to Xi, 

= F4 —Xi—Xa—X3—X*—Xfi—Xo- X7 to Xu 

= Fj—Xi—Xa—Xa—X4—X5 —Xa -X? to Xu 

Xi 
Xi 


A/a 

A/a = Fa——•’^3— 

Ml =* Fi —Xi—Xa—X3—X4— Xa—Xa -X7 to X13 


If' = O yVNER 


d 

as son 


Si 

I 

St 

1 

St 


Ss 


t 


Noie :—For explanation of the 

table, sec § 41. 


St to S\t 

43. Order of succession among sapindas 
following order:— 


•The sapindas succeed in the 
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son’s widow.-A son. a grandson whos; f:tw‘'ii’Xad"“*^ 
whose father and grandfather are both o. ^ j ^ gieat-grandson 

heir to the separate or self-acquired^property a single 

survivorship (m). See § 31, U1 (a) a^^d § 32 ^ ^ deceased with rights of 

to the widow of a predeceased son of a’^red^Led Ln”" mutandis 

sESH E Cw 

to ~r- t".ESSE 

5S““.;r;-'ssxE ;i--^ 

to the whole 

?htt r“ h^'^nrsi^^e^LhTth:?? liriXT 
SteTr"opl°ty? 

th';-°^e t.^‘:id1d 

Sion of the divided soS anrthtiJ°b*nches " •“ 

v1fe?efi„1Ll^^°.^;‘°of i°e'td'lpr"as''d: XT P- 

qualifications. See § 494 Also see 5 497 ^ son, subject to certain 

is a boy incorporatid in t^f^Iv w/th ^ son-in-law 

marriage and is customadlv reco^ied ^.^^ ?u daughter in 

born son (s) '^^°maruy recognised as an heir in the absence of a natural 

S af he°is°thl f^XiXtZZrXdaTX •“ ^ -o- 

continuous and exclusive keep^g of his iaXVytheXe':i\TXTa:d (2^ 


(m) Mamdaui v. Doraisami (1907) 30 Ntad 348- 

“is; Aalis ■'' 356 72 

An'."’-.ir« 9 ^'"*'‘" ■ < 168 ^) ■» 

(F.bV'^^^’ A"- 160 

vi‘rs„E/ilTo'S'. 

S77 %Tc" 7^ r\^{‘Ti'"^‘'"'' 55 5'“<i 

A O ?7 6 Luck. 649. 123 I.C. 861. (-30) 

A.U. 77 [Tlie case of Ktinctar Bahadur v 

P™™d ,191S) 17 All. L.I. 151. 49 t c eXAo, 

A.A. ._3, relied upon in Badri Path's case doJ 

'jr9«T ii "Ltrii ^5*;'*“, "• 

pra.<.ci V. S„d.pE„:„‘^.3i5"lp7-’o,f“ 


WT/ittes/iuadfl/ v. Bhuramal (*68) 
A Vf o^‘ rJJ’ V. Blip .Vtfrayan (*65) 

M-tSf Bh”‘ iS.""'""”' " <-83> ^ 

A c!i Reddy v, L. Lafcj/im/ flcddy (’57) 

1 ^ V. Raehavulu (’57) 

A. Andh. Pm. 604. ^ 

f*' A<M/»jn Sin«/i V. BalxLont Singh (1902) 22 All. 

V. Sahub turhul^ 

Bt^VJ M.I.A. 18; Hiralal Laxmnndas v. Mtghroi 

Bhtckchand (1938) Bom. 779, (’58) A.B. 433. Also 

see Ania Ratna v. Narayana Rao (1952) 

S.C.J. 507. (1952) 2 M.L.J. 342. (’53) S.C. 433 

(tactors to be considered in fixine maintenance). 

(^ Ltngappa v. Esudnsan (1904) 27 Mad. 13 

U Christian woman is not a dart]; Sititram v. Can- 

A^n 6°*"- L -*29, 73 I.C. 412, (’23) 

w I t . ■* Mahomedan tcoman is not a dasi); 
.yahabir Prasad v. Rai Bahadur Singh (1943) 18 
Luck. 3SS (Thakur woman). 
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he is not the fruit of an adulterous or incestuous intercourse (v). It is not 
necessary^ that his mother should remain a permanent concubine till the day of 
his fathers death (ui). A Brahmin mistress of a Sudra does not become a Sudra 
herself and their son is not a Dasiputra (x). It is not necessary to constitute 
a woman a dasi that she should not have been a married woman (y). She mav 
be a widow when the illicit connection begins (z), cr she may even be a married 
woman when such connection begins, provided that in the latter case the con¬ 
nection has ceased to be adulterous when the son is conceived, as where the 
husband dies before conception (a). The condition that the connection should 
not be adulterous or incestuous is not to be found in the texts; it seems to have 
been imposed on grounds of general morality (b). Nor is it necessary that a 
marriage could have taken place between the boy’s father and his mother (c) 
He is not, however, entitled to full rights of inheritance. The text of the Mitak- 
shara. bearing on the subject is as follows: — 


The son begotten by a Sudra on a female slave obtains a share by the father’s 
choice or at his pleasure. But after {the demise of] the father, if there be sons 
of a wedded Wife, let these brothers allow the son of the female slave to partici¬ 
pate for half a share, that is, let them give him half [as much as is the amount 
of one brothers] allotment : Mitakshara, chap. I, sec. 12. verse 2. 

The above text refers to the property of a separated householder (d). 

In A jit Kunmr v. Ujayar Singh (dl) the Supreme Court summarised the law 
pe^ining to the rights of inheritance of an illegitimate son to his putative 
father s self-acquired property. 


In K(^ularnmal v. VisvaMthaswami (e), the above text was interpreted by the Privy 
Council to mean that an illegitimate son takes one-half of what he icould have 

legitimate, that is to to say, the illegitimate son takes one-fourth 
( 2 - 72 ). and the legitimate son takes three-fourth. If a Sudra die leaving one 
legitimate son and 6 illegitimate sons, then if the 6 illegitimate sons were legiti- 

^ being illegitimate, each of them will take 12 

of 1/7, that IS, 1/14 and the six together will take 3/7, and the remaining 4'7 

will go to the legitimate son (/). This interpretation placed on the relevant 
text by the Privy Council has been accepted by the Supreme Court (g). 

Where there is no legitimate son. the illegitimate son is entitled to a moiety only of 
his fathers estate when there is a widow, daughter or daughter’s son (dl) 
Where there is no legitimate son, but a daughter or daughter’s son, the illegiti¬ 
mate son takes one-half of the whole estate, and the other half goes to the 

daughter, or to the daughter’s son, as the case may be (h). According to the 


(y) nafii V. Goyimi (1876) 1 Bom. 97; Sadu v. 
Baiza (1880) 4 Bom. 37; C^ngabai v. Bandu (1916) 
40 Bom. 369, 32 I.C. 986 ('16) A.B. 283; Jiam 
Aa/t V. Jamma (1908) 30 All. 308; Bajani f^ath 
Oat V. Ndfli ChanJra Dei (1921) 48 Cal. 613. 63 
I.C. 30, (’21) A.C. 820 IF.B.l overruliDg A/arain 
y- Bak/ial (1876) 1 Cal. 1; Kirpal v. Sufcurmtmi 
(1882) 19 Cal. 91. aod Bam Suran v. Tek Chand 
(1901) 28 Cnl. 194 Set* Bat .\acubai v. Bat 
^fong/iibai (1026) .52 LA. 153, 50 Bom. 604. 96 
I.C. 20, (’26) A.PC. 73 [on .appeal from (1923) 47 
Bom. 401, 69 I.C. 291, (’23) A.B. 190]. Manick- 
chand V. Bhafiwattdas (’64) A.P. 333; S8i6o v. 
Fandu (’67) A.J.&K. 81. The illef^itimate sod of a 
sudra who is the offspring of an adulterous or in¬ 
cestuous intercourse is entitled to maintenance only 
14 551]. Reference m.iy also be made to GopaUi 
Bao V. Sitharamamma (’65) A.S.C. 1970. 

(w) Vderam v. Thagaa (1949) Nag. 248. 

(x) RamchQndra Dod^ppa v. Hanamruxik Ood- 
(1936) 60 Bom. 75. 37 Bom. L.R. 920, 160 

I.C. 99, (*36) A.B. 1; Bachubhai v. Dhanlaxmi (’61) 
A. Guj, 141. 

(V) (1876) 1 Bom. 97, supra : Subrarrmnia v. 
Bathnacelu (1918) 41 Mad. 44, 47, 42 I.C. 556, 
A.M. 1346. Bamchandra v. Sudaihiva Bao 
(’68) A. Mys. 85. 

(1916) 40 Bom. 369, 32 I.C. 986, (’16) A.B. 
^83, tupra. 

(Of Tukaram v. Dinkar (1931) 33 Bom. L.R. 289, 


131 I.C. 883, (’31) A.B. 221; Mt. Daulat Kuar v 
BnUundeo Sinch (1940) 19 p..t. 382, 189 I.C. 883. ^ 
(’40) A.P. 310. Reference may also be made to 
Tatai/ija v. ^'akara 1 U (’58) A.A.P. 611. 

th) Soundaruraian v. Arunaefuitam (1910) 39 Mad. 
136. 1.31, 33 I.C. 858. (’16) A.M. 1170 [F.B.] 

(c) (1916) 39 Mad. 136. 33 I.C. 8.58. (’16) A M. 
1170 [F.B.], supra; Bainni Nalh Das v Nitai 

Chandta Dei (1921) 48 Cal. 643, 63 I.C. 50. (’21) 
A.C. 820 (F.B.J. 

(1883) 8 Mad. 557. .561 
Cf. Deivanai Achi v. Chidambaram Cheftiar (*54) 
A.M. 657, 671, (1955) 1 M.L.J. 120. 

(dl) ( Cl) A.S.C. 1334, 1337. ALso see Sado- 

shiv V. Bala (’72) A.B. 164. 

167, 71 I.C. 

o4J, (23) A.PC. 8 disapprovme: Kesarce v. Samar^ 
dhan (1873) 5 N.W.P. 9: Chellamrr.al v Ranga- 
(1911) 34 Mad. 277. 12 I.C. 247. (1916) 

A 9- 283. .supra. 

(f) Maharaja of Kolhapur v. Sundaram (1925) 48 
Mad. 1, 93 I.C. 705, (*25) A.M. 497. 

C Das V. Cur Tahal Das (1952) 

S^e.R. 869, 875. (1952) 2 M.L.J. 251, (’52) A.SC. 


(h) Shesgiri V. Cirewa (1890) 14 Bom. 282; 

Appafcuffi (1910) 33 Mad. 226, 4 
366 5 Chinruin (1910) 33 Mad. 
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wS ?n"?negi1S"son tk's “Tr half"? 0 af'h'" h" h 

had he been legitimate. Applying that test 

son been legitimate, he would have taken the * if illegitimate 

the daughter: being illegiti^fe he Ues one f exclusion of 

e„ ,& 'i"s'r.' -s 

equal shares and ihe w"idow”therefVer%*e1^'ih?lf|eai'ainheril his properly In 

wMot^fk^r. ‘he oth‘e“ ?hare"trn"brtho 

tenance: it is ‘rn‘5lco'^!{i^®of hh s'tehS^ Is\^n^^'’^’’“ 

wTthTdlht" o?t‘™iio&^?d'necSr-f “ eoparceuers 

self-acquired as weU as icestral nrfff? i e‘eim partition of the 

Thus if a Sudra^les lea^ne r the father belongs to them (II). 

A dies before partition wrthout tel^Tni mfVe^’ 2 " illegitimate son B. and 

survivorship to the exclusion of >>’s ® ‘ ‘^he A’s share by 

P o me exclusion of A s daughter, mother or other heir (m). See § 312 

' Pe-U'l '?heri‘ to his father is not merely a 

J^?itrm'al‘"s?n Vlh"en o^AWe C PredeJSlJs A^f^v1?g 1 

The illegitimate son of a Sudra inherits onlv to hi<; u i • 

to collaterals. Thus if a Sudra dies leavine a inherit 

son B, they will both inherit thlir fithfr’s illegitimate 

divide the property, A will take 3/4 and B will^tak^ IM H 

his share will pass to his own heirs, but in no casJ'io B B nnt h?" 

his heirs. B can inherit to hie fath^*- ^ o, B not being amongst 

sons, nor his father’s brothers nor Siy oier conatemL‘(’o)^ ItA^A 

IS joint with B without leaving male Leue hie eha ^ i?^* ^ 

ship. But A’s separate properfyTouirn^i^ h^c ^ go to B by survioar- 

to B. On the same principle if a Sud?a Hile ^ 

father and a half-brother, Uie half-brolhpr^leson of his 
son being excluded from all collateral succ^toWo^**^ illegitimate 

mate son is not entitled to inherit to ^ illegiti- 

mato'L'n B. an"d A^eVlavtof a i,n A and^S^ tSe^^ 

The son of a Zamindar bom of the lent/fr t P P y t ;• 

Kanwars (Sudra) is iUegitimate 


to Knrupixitjcc v. Rnmaswami (19321 '?*; 

856. 137 I.C. 645. ('32) A.M. 440 

(0 Saraioari V. Mannu (1S79) 3 All. 134. Milak- 
shafti, chup, sec, 12, para 1, 

^ Kol/iopur V. Sundaram (1925) 

(ki) A,It Kuinar v. U,ayar ('61 ) a.S.C. 1334 
Also see Kanippayee v. Raina5u;a/ni cited in fn /n 

(l) Vellaitjoppa Chetly y. Naiarawn (193n qr 
1, 58 I.A. 402. 134 I.C. lOM. ('31)"'Ipg 

fli'Mir a'a". Tit 

t5r't?°'?A'T2a'™r '■ <1891) 18 C.I. 

loi, i/ I.A. 128, [on app. from (1885) 11 Cal. 


(1884) 4 Bom. 37; 

f„) ,v- Ciif Tahal Das. nipra. 

209 y- ^^®51) 2 M.L.J. 

/ \ 't»i 1 ^ (c«e-Iaw considered). 

u^i.c'-for'iTs, A.R r™"* 

(p) S/iome Shankar v. Raiesar (1899) 21 All 99- 
Su&ra^nia V. Aor/mai-e/u (1918) 41 M.id. 44. 42 
• • ( ^®) A.M. 1346 (F.B-1: Ayiswaryancf^ 

V. Baldeo Sin^ 

(1928) 3 Luck. 416, 109 I.C. 310 ('28) A-O. 233. 

55 * rc SoT (■ 20 )*??"’ 2 « 5 ®°”’' *"• 

I.a’9?rC22) aT'i'ts'.*'^’ ■'® “ 
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(iv) 


sWp°tlee TsIt) i-partiblf and the “ct^^in'rokTy^rvfvl:- 

The illegitimate son is not entitled to succeed to the stridhan of his father’s wife (t) 

It has te-° heTd brSI mgh C^rt M"^'tartb"f illegitimate sor.s. But 
hold the property inherited bv them frnm fatker $ death they 

can dispoL of hfs int'est in h farwUl Tuh <^°P3--«ners and none of then, 

Stle“™'r marr?a’r"o‘’f“a^Sc:hm administered in the 

but he is entitled oX to a one u ^ marriage is legitimate, 

regards the esUte of his uncle afso he fs entided^'o^V^^fK^^ 

only to a one-tenth share in it (v)'. entitled not to the whole of it, but 

4. Widow: 

c'T^att Ifni, 

.«by h„ .bbft., b.,.f. 

EiS-SSt-3SSH-M«0=S 

■■ iSiaSlSgfsISlI 

itl'f'aft e S;r”£”j 


Saran Singh v. Mahabir Setcak Singh 
(1934) 61 I.A. 106. 147 I.C. 667. (*34) A.PC. 74. 

(0 AyiswaryananJaii v. Sit;a;i (1926) 49 Mad 
lie, 92 I.C. 928 (-26) A.M. 84. 

(u) Shamu v. Baku Aba (1928) 52 Bom. 300, 100 
•C. 116, (’28) A.B. 153. See Fackiriswamy v. 
D^atttamy (1931) 9 Bang. 266, 271, 272, 132 
I.C. 817, ('31) A.R, 216. 

(e) NatUa v. Mehta Chhotalal (1931) 55 Bom. 1. 
130 I.C. 17. (*31) A.B. 89. 

.J^\Bhagtt:andecn v. Alyna Baec (1867) 11 M.I.A. 
487. 

(*) Monimm v. Kcri Kolitanl (1880) 5 Cal. 770, 
7 I.A. 115; Sellam v. Ch»»ina»nma( (1901) 24 Mad! 
441; Goiigodhor v. Yellu (1912) 36 Bom. 138, 12 
I.C. 714; Jadho Nagu v. jadho Gangu ('58) Andh. 
Pra. 19. 

iv) Akoba V. Sat Genu (1941) Bom. 438, (’41) 
A.B. 204, (1941) 43 Bom. L.R. 338. 

(z) Kandiial v. Pannn«a5/ti Mitra (1953) 58 

C.W.N. 743. ('54) A.C. 588. 

(o) Ramaivva v. Motayya (1952) Mad. 187, 


(’51) A.M. 954 (F.B.). 

Chando (’56) A. Him. Pra. 
(’66) A-C. 60. 

61) Pandurang v. Sindhu (’71) A.B. 413. 

AC IQQ V Boreani (1869) 2 Beng. L.R. 

oqV chamar Haru v. Kashi (1902) 26 Bom. 

JMS; Basappa v. Bayaca (1905) 29 Bom. 91 [F.B.I- 

p n' <'72> AM. 314. In 

Ptcha^i V. E. Ramaswami (’71) A.M. 204 the 

father’a son's son’s 
daught^s s(m and the second husband’s son of 
"‘o|her of the propositus. The latter was prefer- 
r^. Also see $ 54 ; Afmo Bondhu#: Entry No. 27 
/^oAcv**^o \.‘*^7(iv)—Mother. Lakshmana v, Sioa 

!l92fl of State 

Pn«« \ 1 ^5; I C- 865. (’26) A.L. 673; 

Pannalal v Hama Bai (’50) A. Hyd. 37; Fagun- 

»^nu V Dhum Lai ('51) A.C. 269; Fagunsxvani 
■ v''- <*®51) 2 Cal. 76 (third mar- 

('60) A, Myf. 176. 

L.R. 235. 

80 I.C. 512 (’24) A.B. 360. 

A 
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fmmssmmmm 

Section 2 of the Hindu Widow’s R6*marrip<T<> Ai^f a a i 

and wholly acquired bv the legally 

permitted to le-marry^or where an will she is 

question would be one of construclfon ^’any such ci%'(e) 

°°'%onSn'"io° Ma1^.omed1nL'm'ir°feh' b before her re-marriage e.g. by 

Yes, according to the Calcutta (i'l n° husband’s property? 

decisions. No, according to ^‘tlfe Tliah^abfd“de'c!iio®°';:i^^" 

’^'"the ?u"om ofl^c^te to wh^hlr b^'^‘‘'°"; 

band’s estate b/re-ma?riaee it has b ^er hus- 

and the Chief Court of Ou?lr that^ she Hn '"I *!? ”*’1^ Allahabad 

she does (Ic). The Allahabad vfew^i! fh®! the other High Courts, that 

takes place under an ancient cminm {narriagc of a Hindu widow 

Widow’s Re-marriage Act wL existing from before 1856 when the Hindu 

ed of her interest in A* question whether or not she is divest- 

custom and that custom alone ^Tn previous husband depends upon that 

interest onlv if «:,.nvf ^ '^ould be divested of her 

and not oth^wise "ucustom itself 

tkfkVA A- ' * ^^6 the C3SCS cited in § 563 below. Tho merp 

of aVanefenT ^ustom'VxTshng would not necessarily be indicative 

by the partrre'yTnHn a (mf. ^‘=‘’ ® Proved 

Jf“^eTr Xclas“ed Zsb;^°t °k succeeding as co-heirs to the estate 

e,ual bene/ieiar^S. Ibufif^H n'dTd^s^'fav^^ to S A 

^oas to destroy their right of svrvivZship. But they are entiU^ t„^nb.»t 

rhTr‘e“°o? t'htSe fe'et^g l^elr^'’I?! ^°e "’^"t ^TurS 

with any debts contracted owinc to burden the reversion 

without the authority of the other nece^ity but one of them acting 

by burdening or alienating any cart of the survivorship 

?o'htr’d:e'’s“nJ/ Z?yT!l,htT^ TheteXf/S 

to enjoy the full fruits of the properfy duriS^Xr‘'ufitoet^,'’B!!’t't^i^[ 


f^omdayol ('60) A.M.P. 51 
AM Lokshmi Ammal ('57) 

<sfcX hmTM°t 4 Tii 

BoL*^ V. Lakshmibai (I 933 ) 59 

A b!' 2^8^’ 658 (•(&) 

67^'i.C'“l50.’T22")“ a'?:* 375 "" ^ 

LC^ 335^“* AH. 466, 20 

D^i « 563 below. 

1 l^tisilUt (1933) 55 All 94 

ct% 

169’"’l.C to^TsV’ A*?!"'23o!*®"®' 


C V. NagarathinathaeM 

/ivX?' 9 Go/tfpotfti Nilamcni v. Radfia- 

4 I-V 212, foHowed in 
Urf S.Ji* 18®' 18 LC. 320; 

!«« J- ^1889) 12 AH. 51. 16 I.a! 

Lri ^*88) A.PC. 2S1; Appala- 

snn y t^nnan^ (1926) 90 I.C. 881, (*26) A.M. 

f’ Deci (1935) 10 

l^'L-l'^- 185 (*35) A.O. 296. See abo 
I n 18 778, 146 I.C. 

.7,' Dulhin Parhati Kuer v. B<ri/- 

not/i Pn«ad (1935) 14 Pat. 518; SiKcnancim v 
rftimnamoA:^ ('51) A. Tra.-Cochin 26; Chander- 

soa^v''-- H953) I AH. 437, (*51) A.A. 

5-2; VaiiTutth V. Dagdudas ('54) a Hvd 65 

152 '^‘J?’ Bhanu^r Kunwar ('67) A.M.P.‘ 

152 (no adverse posseasioo). 
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of survivorship may be relinquished by agreemenf between the widows Such 
g^afreem^t may be effected orally and without a registered instrument (o). 


Co-widows being entitled to estate of their husband jointly with the incident of sur- 

yiyorslup as mentioned above, it follows that if one of them re-marries her 
mterest would pass to the other (ol). 

Where a Hindu dies leaving only one ividow, she can alienate her life-interest in the 
property inherited by her from her husband, but she cannot alienate the co-piis 
of the property except for legal necessity. An alienation of the corpus except 
for legal necessity does not bind the next heirs of her husband who succeed 
to his esUte after the widow’s death. Thus if a Hindu dies, leaving a widow 
and a brother, and the widow sells or mortgages the corpus of the estate without 
legal necessity, the sale or mortgage binds only her life-interest. On her death, 
her husband’s brother would succeed to the estate as his heir, and he would 
not be bound by the sale or mortgage, the same having been made without 
legal necessity (§§ 181-181B, 185). 

Where a Hmdu dies leaving tujo or more widows, and they are in joint possession 
of the estate, any one of them may alienate her undivided interest in her hus¬ 
bands property. If any one of the widows is in possession of a separate portion 
of the property whether it be by mutual agreement between them or under a 
^cree of the Court, she may alienate her share of the income which is derived 
from that portion. But in either case the alienation cannot take effect or have 
validity beyond her lifetime. It is good only for her life, and on her death her 
interest in the property goes to the co-widow by ^roivorship. She cannot 
^enate her interest so as to defeat the right of survivorship of the co-widow. 
T^t can only be done with the consent of the co-widow (p). Thus it is possi¬ 
ble for two co-widows, by an agreement among themselves to make an absolute 
partition of their joint estate so as to extinguish the right of survivorship-inter 
se. But any alienation on the strength of such arrangement will not affect the 
rights of the reversioners in anyway (q). 

Two or more widows cannot by any agreement between them affect the rights of the 
ultimate reversioners (r). 

4A. Predeceased son’s widow, widow of predeceased son of predeceased son_ 

(See § 35, supra.) 


5. Daughter. 


(i) Priority among daughters .—Daughters do not inherit until all the widows are 
dead. As between daughters, the inheritance goes, first, to the unmarried 
daughters (»), next, to daughters who are married and “unprovided for”, that 
is indigent, and lastly, to daughters who are married and are “enriched,” that 
is, possessed of means (t). A married daughter may be a widow (u). No 
member of the second class can inherit while any member of the first class is 
in e^tence, and no member of the third class can inherit while any member 
of the first or the second class is m existence. The rule about one .manied 
daughter excluding the other married daughter from inheritance comes into 


(o) Latchumammal v. Gangarnmal (1911) 34 Mad 
72, 7 I.C. 858. 

(ol) Baratilal v. Bindabai (*63) A.M.P. 122. 

(p) Bhugwandeen v. Myna Baee (1867) 11 

M.I.A. 487; Hari Narayan v. Vitai (190“^ 31 Bom. 
560; Rammakkal v. Bamasami (1899) 22 Mad. 522; 
NagorathinathacM v. Karpagathachi ('62) A.M. 482; 
Janoki Nath v. Mothuranath (1883) 9 Cal. 580- 
Durga Dot v. Cito (1911) 33 AU. 443, 449, 9 I.c! 
498; Nandi v. Sarap Lai (1917) 39 All. 463, 40 
I.C. 71. ('17) A.A. 179. 

(C) Hazarilal v. Halkulal (1948) Nag. 662. 

(r) Sr( Gaiapati v. Ptuapati (1893) 16 Mad. 1, 
19 I.A. 184; Mahadevappa v. Basagawada (1904) 
29 Boro. 346; Vadali v. Kottpalli (1903) 26 Mad. 
334. Se« alto Subbammal v. Avudaiufunpiai (1907) 
50 Mad. 3. 


(j) Jamnabal v. Khimfi (1890) 14 Boro. 1, 13; 
Cobind v. Ram Adhin (1933) 8 Luck. 182, 140 
I.C. 556, (*33) A.O. 31; Bayava v. Parvatex^a 
(1933) 35 Bom. L.R. 118, 144 I.C. 442, (*33) 
A.B. 126. 

«) Manki v. Kundan (1925) 47 AU. 403, 87 I.C. 
121, ('25) A.A. 375; Totawa v. Basawa (1899) 23 
Bom. 229, Atidh Kumari v. Chandra Dai (1879) 2 
All. 561; Danno v. Darbo (1882) 4 AIL 243; 
Soottriboi v. Sidu (1945) Nag. 871. Reference may 
also be made to Dewala v. Rupstr ('60) A.M.P. 35. 
Latabati Palrani v. Dhubani ('66) A. Orissa 73 
(each case may depend on its own facts); Sorala 
Bala V. Banamali (’64) A. Orissa 140. 

(o) Rafrani v. Cormisi (1928) 7 Pat. 820, 111 
I.C. 673, ('28) A.P. 466. 
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operation only if one daughter is indigent while the other one is possessed of 
w'ealth. It does not apply where both the daughters are financially well off 
and well placed in life (u). The rules of preference are those stated above and 
there is no rule of preference that a daughter who is without issue is to be 
preferred to one with issue (to). Nor is there any rule that a daughter who 
is married to an idol and leads a life of prostitution is to be preferred to her 
married sisters (x). Reference may also be made to § 147 post. 

(ii) SuTuiuorship.—Two or more daughters of a class take the estate jointly as in the 
case of widows, with rights of survivorship (y). Any one daughter may alienate 
her life-interest in the property, but not so as to affect the rights of survivorship 
of the other daughters (z). And, like w'idows, daughters may enter into any 
agreement regarding their respective rights in their father’s estate, provided 
such agreement does not prejudice the rights of reversioners (a). They may 
divide the estate merely with a view to convenient enjoyment, retaining the 
right of the survivor to take the whole on the death of one of them, or they 
may agree that the right of survivorship should be extinguished as between 
themselves (b). The agreement may be effected orally and without a registered 
writing (c). As to Bombay State, see note (iv) below. 

(iii) Limited estate.—The daughter takes a limited interest in the estate of her father 
corresponding to the widow’s estate. On her death, the estate passes not to her 
heirs, but to the next heirs of her father (d) [see § 169]. The next heirs of the 
father are called reversioners. As to Bombay State, see note (iv) below. 

Section 14 of the Hindu Succession Act, 1956, subject to certain qualifications, confers 
full heritable capacity on a female heir in respect of all propeity acquired by 
her whether before or after the commencement of that enactment. 

(iv) In the Bombay State.—Rules (ii) and (iii) do not apply in the Bombay State 
fsee § 72 No 7 ]. A has two daughters B and C. B has a daughter D. On As 
death his estate will go to B and C. In places other than the Bombay State, 
they each take a “woman’s estate’’ with rights of survivorship. Therefore, on 
B’s death, her interest in the estate will go, not to her daughter D, but to her 
sister C by survivorship. In the Bombay State, however, it is different. There 
on A’s death B and C will each take an absolute interest in a moiety of th^e 
estate so that on B’s death, her moiety will go to her heir D, and on C’s death, 
her moiety will go to her own heirs. 

(v) Unchastity. —Unchastity of a daughter is no ground for exclusion from inheri¬ 
tance (e), except that in Bombay, where there is an unmarried daughter wno 
is a prostitute and a married daughter who is chaste, the latter succeeds in prefer¬ 
ence to the former (f). It may here be observed that under the Mitakshara 
law, a widow is the only female who is excluded from inheritance by reason 
of unchastity (g). 

(vi) illegitimate daughter.—The illegitimate daughter, even of a Sudra, has no rights 
of inheritance to her father (h). But she is entitled to inherit to her mother (i). 
An illegitimate daughter is not, however, entitled to succeed to the collaterals 
of her mother (j). See § § 163 and 164. 


(o) Shivprasad v. /nnfcifcai (1953) Bom. 219, 
(19.52) 54 Bom, L.R. 940, (’33) A.B. 321. 

(tc) Rrtjamma v. Padmavatainma (1952) Mad. 
668, ('51) A M 1047. 

(.x) Sflraxtfo^hi Arnmnl v. Jagadambat (1953) 
S.e.R. ?-39. (1953) 1 M.L.J. 697, (’S3) A.S.C. 201. 

(y) Aiirrirtofaf/ v. Ra/onoefcant (1875) 2 l.A. 113, 
126. 15 Ben®. L.R. 10. 24; Karpagathachi v. 

Nagarathinathachi (’65) A.S.C. 1752; Chhattar Singh 
V. Htikum Kunvar (1936) 58 All. 391; Surendro- 
nath Bnsu v. Rndha Rani Debi (1940) 2 Cal. 41. 

(:) Kanni v. Ammahannu (1900) 23 Mad. 504; 
Yelumafal Chctlij v. ^atesachari (1945) Mad. 35; 
Pathumma Becbi v. Krishna Asari (’61) A. Kerala 
247. 

(o) Kailash v. Kashi (1897) 24 Cal. 339; Alamelu 
V. Baht (1920) 43 Mad. 849, 26 I.C. 455, (’15) 
A.M 103. 


<h) Siindaratii'a Viijnmma (1925) 48 Mad. 
930. 91 IC. 40. (’25) A.M. 1267. 

(c) (1920) 43 M.id. 849 853. 26 I.C. 4.55, (15) 
A.M. 103, supra. 

(d) Cho(oy LaH v. Chunnoo tail (1879) 4 Cal. 
744. 6 l.A. 15; .Ufjttn v. Dorasinga (1881) 3 Mad. 
290 ^ l.A. 99. 

(e) Adotjapn v. Rudrava (1880) 4 Bom. 104; 
Koihiadu V. Lakshmi (1882) 5 Nfad. 149. 156. 

(f) Tara V. Krisfma (1907) 31 Bom. 495; Gocif^ 
Bhawshet v. Bhikc Mahadeoshet (1945) 5 F.C.R. L 

g) Vcdammal v. Vedanayaga (1908) 31 Mad. 
100 - 

(h) Bhikija v. Babu (1908) 32 Bom. 562. 

(0 Arunagiri v. Rangonayaki (1898) 21 Mad. 40. 
(f) Pandttrang v. Adminirtrator^eneral of Bom¬ 
bay (1953) Bom. 435, (’53) A.B. 127, (1952) 54 
Bom. L.R. 892L 
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(vii) Exclusion by custom. —A daughter may be excluded from inheritemce by special 
family or local custom (Ic). 

In the Makkathayee Ezhava community of the erstwhile State of Cochin there is no 
custom entitling a daughter to any share along with the son in property left 
by the deceased father (kl). 

6 . Daughter’s son— 

(i) When entitled to succeed.—The daughter’s son is not entitled to succeed if 
there be any daughter living and capable of inheriting (1). A daughter’s son is 
strictly a bandhu or bhinna-gotra sapinda, being related to the deceased through 
a female, but he inherits with gotraja sapindas by virtue of express texts (m); 
see note (v). He succeeds not as an heir to his mother, but as an heir to his 
own maternal grandfather. 

(ii) Takes as full owner. —The daughter’s son takes the estate as full owner like any 
other male heir, and on his death the succession passes to his heirs and not to 
the heirs of his maternal grandfather (n). 

(iii) Take per capita. —Daughters’ sons take per capita, not per stirpes. A has two 
daughters B and C. B has two sons, and C has three. B and C die in A’s life¬ 
time. A then dies leaving the five grandsons. Tlie estate will be divided into 
five shares, each grandson taking one share. 

(iv) Where daughter's sons are joint.—It was held by the Judicial Committee in 1902 
that two or more sons by a daughter, living as members of a joint family, take 
the estate inherited by them from their maternal grandfather as joint tenants 
with rights of survivorship (o). It is doubtful how far this remains good law 
[See § 31(1) (b) and § 223(2)}. But sons by different daughters would take as 
tenants-in-common, for there can be no coparcenary between sons by different 
daughters (p). A dies leaving two grandsons C and D by different predeceased 
daughters, C dies leaving a widow. Cs interest in the estate will pass to her 
as his heir, and not to D by survivorship. 

(v) The daughter’s son occupies a peculiar {position in the Hindu law. He «s a 
bhinna-gotra sapinda or bandhu, but he comes in before parents and other more 
remote gotraja sapindas. The reason is that according to the old practice it was 
competent to a Hindu who had no son to appoint a daughter to raise up issue 
to him. Such a daughter, no doubt, was the lawful wife of her husband, but her 
son, called pufrika jmtra, became the son of her father. Such a son was equal 
to an aurosa or legitimate son, and took his rank, according to several authorities, 
as the highest among the secondary sons. Although the practice of appointing a 
daughter to raise up issue for her father became obsolete, the daughter’s son 
continued to occupy the place that was assigned to him in the order of inheritance 
and even now he takes a place practically next after the male issue, the widow 
and the daughters being simply interposed during their respective lives (q). 
The difference in his position under the old law and the present law is, that 
under the former he became by a fiction of law a member of his maternal 
CTandfather’s family while under the present law he is a member of his own 
father’s family, but is also regarded as a son’s son to his maternal grandfather 
for purposes of inheritance (r). “In regard to the obsequies of ancestors,” says 
the Mitakshara, “daughter’s sons are considered as son’s sons”: Mit ch ii 
sec. 2, V. 6. 


(k) Bafrangi v. Monokamika (1908) 30 All. 1, 
35 LA li Parbati v. Chandarpal (1909) 31 All. 
457, 36 I.A. 125, 4 l.C. 25; Balgohind v. Badri 
Praiad (1923) 50 I.A. 196. 45 AH. 413. 74 l.C. 
449, (*23) A.PC. 70; Rai Bachan Singh v. Bhan- 

(1929) 4 Luck. 690, 118 l.C. 760, (’29) 

A.O. 296. In Raipati v. Jagmohan ('52) A.A. 309 
the anomaly that can arise by operation of S. 3(o) 
of the Act 11(21 of 1929 was pointed out. 

(kl) Kamalakshv v. Narayani (’68) A. Kerala 123. 

(l) Baiinath v. Mahabir (1878) 1 All. 608; Sant 
Kuntar v. Deo Saran (1886) 8 All. 365. 

(m) Srinlvos v. Dandayudopani (1889) 12 Mad. 


(n) Muttu V. Dorasingn (1881) 3 Mad. 290, 8 
I.A. 99; Muttuvaduganadha v. Perkuami (1896) 19 
Mad. 451, 23 I.A. 128. 

(o) Venkayijamma v. Venkataramanayyamrrut 
(1902) 25 Mad. 678, 29 I.A. 156. 

(p) Vylhinatha v. Yeggia (1904) 27 Mad. 382, 
385. 

(q) In Bombay, the daughter takes not for life 
but absolutely. 

(r) Karuppai v. Sankaronarayanan (1904) 27 Mad. 
300, 311>3i2. See also Babui Rita v. Mol Puran 
(1916) 1 Pat. L.J. 581, 38 l.C. 44, ('16) A.P. 8; 
Ghanta China v. Moparthi (1947) 51 C.W.N. 875, 
883 (P.C.). 
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7. Mother (t).— 

(i) Mayukha Law. —In cases governed by the Mayukha, the father is preferred to 
the mother (u). 

(ii) Limited interest. —The mother takes a limited interest in the estate of her son 
corresponding to the widow’s estate. On her death, the estate passes not to her 
heirs, but to her son’s heirs (v). 

Section 14 of the Hindu Succession Act, 1956, subject to certain qualifications, 
confers full heritable capacity on a female heir in respect of all property acquired 
by her whether before or after th^ commencement of that enactment 

(iii) Unchastity and remarriage. —Unchastity of a mother is no bar to her succeeding 
as heir to her son, nor does remarriage constitute any such bar (to). 

(iv) Step-mother. —A step-mother is not entitled to inherit to her step-son (x). In 
the Bombay State, however, she is an heir for she is there regarded as a sagotra 
sapinda but she comes after the female heirs recognised in Bombay are ex¬ 
hausted (y). See § 68 below (z). 

(v) Adoptive mother. —Mother includes adoptive mother, so that an adoptive mother, 
according to the Mitakshara law, succeeds before the adoptive father (z). On 
the death of a son adopted in dwyamxishyayana form, the adoptive mother and 
natural mother both inherit equally as co-heiresses (o). 

8 . Father.— 

Mayukha Law .—In cases governed by the Mayukha, the father succeeds before the 

mother. See above, “mother,” note No. 7. 

9. Brother.— 

(a) of the whole blood. 

(b) of the half-blood. 

(i) V/hole before half-blood. —Brothers of the whole blood succeed before those of 
the half-blood (b). The half-brothers referred to here are sons of the same 
father by a different mother. Sons of the same mother by a different father are 
not entitled to succeed as “brothers” (c). 

(ii) Takes before brother's son. —The brother succeeds before the brother’s son (d). 

(iii) Mayukha Lau?.—In cases governed by the Mayukha, brothers of the half-blood 
share with the father’s father (e). 

(iv) To the separate property of a person all his brothers succeed though some arc 
joint with him as to other property and others are completely divided from 
him (/). 


(f) Anaiidi v. Hari (1909) 33 Bom. 404, 3 I.C. 
745. 

(ij) Khodabhai v. Bahadbar (1882) 6 Rom. 541. 
(e) v. Bai Parvati (1908) 32 

Bom. 26j JuUcssur v. Uegar (1883) 9 Cal. 725. 

(w) Kojiijadii V. Lakshmi (1882) 5 Mad. 149; 
Vedatnnwl v. Vcdonaijaga (1908) 31 Mad. 100; 
Dal Singh v. Dini (1910) 32 All. 155, 5 I.C. 521; 
Batdeo v. Mathura (1911) 33 All. 702, 11 I.C. 43 
[unchastity]; Basapini v. Baijaca (1903) 29 Bom. 91 
(F.B.) [remairiaKei; B/iondu v. Ratndayal (*60) 
A.M.P. 51 (F.B.); T/iaya»nma v. Girij/o/nmo (’60) 
A. Mys. 176. flomasiuirny v. £. Thevar ('72) 
A.M. 314. Also see Pichandi v. £. Ramasa'ami 
(’71) A.M. 204. Also see § 43>4(iii)—Widow and 
§ 54; Atma Bandhu: Entry 27. 

(*) Pifrd Kiieri v. Uiagir Bai ('58) A.A. 101; 
Rama Nand v. Surgioni (1894) 16 AD. 221* Rama- 
sami V. Narasamma (1885) 8 Mad. 133; ratioldai 
V. Gaya Pershad (1910) 37 Cal. 214, 5 I.C. 135; 
Seethai v. Nachiyar (1914) 37 Mad. 286, 22 I.C. 
18, (’14) A.M. 30; Naoanitha Krishna v. Collector 
of Tinnevelly (1935) M.W.N. 1001; Chattar Singh 
V. Roshan Singh (’46) A.N. 277 (case from Ces»- 


tral Province, where the lex loci is Benares law). 
Gorutal v. Copichand (’63) A. Raj. 149. 

(y) Karcrbai v. Vallab (1880) 4 Bom. 188; Rus- 
soobai V. Zoolekhabai (1895) 19 Bom. 707; Panna- 
lal V. Harna Bai (’.50) A. Hy. 37. 

(z) Anandi v. Hari (1909) 33 Bom. 404, 3 I.C. 
745. 

(a) Basappa v. Curlingatca (1933) 57 Bom. 74, 
142 I.C. 634, (’33) A.B. 137; Kantaxca v. Sangan- 
gntcda (1942) Bom. 303, 201 I-C. 633, (’42) A-B- 
143. 

(b) Anant Singh v. Durga Singh (1910) 37 I.A. 
191, 32 All. 363, 6 I.C. 787; Manrujlal v. lehwari^ 
pra:ad (’66) Cal. 447. 

(c) Ekoba v. Kashiram (1922) 46 Bom. 716, 60 
I.C. 341, (’22) A.B. 27; CWiinu v. Kata (’72) A. 
Orissa 153. 

(d* C/iinnosirami v. Ponginanna Goundar (’57) 
A.M. 40. 

(e) Chap. V. s. 8, para. 20. 

(f) Shamrao v. Kriehnarao (1941) Nag. 598, 
(’41) A.N. 297; Deivanayagam v. Subbiah (1954) 
Mad. 741, (’54) A.M. 727; Karhi/ey v. Hiro (’52) 
A.A. 229 (F.B.). 
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10. Brother’s son.— 

(a) of the whole blood. 

(b) of the half-blood. 

(i) Takes before brother's son’s son. —Tlie brother’s son succeeds before the brother’s 
son’s son (g). 

(ii) Whole blood before half-blood. —Sons of brothers of the whole blood succeed 
before sons of brothers of the half-blood [see § 44]. 

(iii) Take per capita. —Brother’s sons take per capita [§ 32]. 

Note.—The Mitakshara, in discussing the place of the father’s mother in the order 
of succession, says; “No place, however, is found for her in the compact series 

of heirs from the father to the nephew.She must, therefore, of course 

succeed immediately after the Tiephew ’: Mit., ch. II. s. 5, v. 2. According to this 
text, as literally interpreted “the coinpacf series of heirs”, that is the series of 
heirs first entitled to inherit, ends with the brother’s son. But it has been held 
by the Privy Council in Buddha Singh v. Laltu Si^lgh (/i), that the expression 
“brother’s son’’ in the above text includes “brother’s son’s son,’’ so that the 
compact series ends not with the brother’s son, but with the brotlier’s son’s son 
[No. 11], and the father’s mother [No. 12], takes not after the brother’s son, but 
after the brother’s son’s son. 

11. Brother's son’s son.— 

(i) See notes to No. 10 above. 

(ii) Whole blood before half-blood. —Grandsons of the whole brother take before 
the grandsons of the half-brother [see § 44]. 

(iii) Brother’s son’s son take per capita [§ 32]. 

(iv) The compact series of heirs under the Mitakshara as interpreted by the Privy 
Council ends with the brother’s son’s son. See No. 10 above. 

12. Father’s mother. 

13. Father’s father. 

13A. Son’s daughter.— 

(i) This is the place assigned to the son’s daughter by the Hindu Law of Inheritance 
(Amendment) Act 2 of 1929. Before that Act she was recognized as an heir 
only in the Bombay [§ 55(1)] and Madras [§ 56(1)] States, where she ranked 
as a bandhu. Under the Act she inherits as an heir in all places where the 
Mitakshara law applies, and succeeds immediately after the father’s father. 
See note to No. 13D below, “Hindu Law of Inheritance (Arhendment) Act 2 
of 1929.” 

(ii) Estate. —The son’s daughter takes an absolute estate in Bombay [§ 170(2)]. In 
Madras, she takes a limited estate [§ 168]. She would also take a limited estate 
elsewhere. 

Section 14 of the Hindu Succession Act, 1956, subject to certain qualifications, confers 
full heritable capacity on a female heir in respect of all property acquired by 
her whether before or after the commencement of that enactment. 

13B. Daughter’s daughter.— 

(i) This is the place assigned to the daughter’s daughter by the Hindu Law of 
Inheritance (Amendment) Act 2 of 1929 and she comes before the sisier (t). 
Before this Act, she was recognized as an heir only in the Bombay [§ 55ll)] 
and Madras [§ 56(1)] States, where she ranked as a bandhu. Under the Act 
she inherits as an heir in all places where the Mitakshara law applies, even in 
States where before the Act she was not an heir (j). and succeeds next after 
the son’s daughter. See note to No. 13D below, “Hindu Law of Inheritance 
(Amendment) Act 2 of 1929.” 


(g) Sher Singh v. Ba^deo Singh (1928) 50 All. Suraija v. I^Aikshminarasamma (1882) 5 Mad 291 

904, no l.C. 712, (’28) A.A. 612. (0 Ben Madhu v. Kaiidas (1949) Bom. 722. 

(h) (191.5) 42 I.A. 208, 37 All. 604, 30 l.C. 529, (>) Dalsingar Stngh v. Jainatff Kuar (1940) 15 

ri3) A.PC. 70 approving Kaiian Rat v. Rom Luck. 229, 136 l.C. 753, (’40) A.O. 138. i 

Jphandra (1902) 24 All. 128 and disapproving 
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(ii) Estate.—The daughter’s daughter takes an absolute estate in Bombay fS 170 (2^^ 

In Madras, she takes a limited estate [§ 168]. She would also take a limited 
estate elsewhere. See also 13A above. ihnucu 


13C. Sister. 


^ I't ? ‘’y Law of Inheritance (Amend- 

recognized as an heir only in the 
Bombay [§ 64] and Madras States [§ 56], But the Act is applicable even where 
me sister had not been previously recognized as an heir (k). 

As regards the Bomhaxj State, she is expressly mentioned as an heir in the Mayukha 

expressly mentioned as such in the Mitakshara, but her 

Ih. LTc recog-nized [§ 64(1)]. Her place also in 

iftr fi! / "^‘^S^ssion has long since been established: she succeeds immediately 
s 77 nofi mother, and before the father’s father [§ 65(1), § 72(12), 

f ^ A^‘* order of succession is not affected by the Act, 

for the Act contemplates succession after the father’s father, while her place as 
determined by a .senes of decisions since 1865 is immediately after the father’s 
mother whether under the Mitakshara or the Mayukha (1). A different view 
nas however been taken in a later Bombay case and it has been held that the 
position of the sister under Mayukha law has been adversely affected by the 
Hindu Law of Inheritance Act (m). 


In the Madras State, the sister ranked as a bandhu before the Act [§ 56(1)]. Under 
the Act she succeeds next after the daughter’s daughter. 

In the Punjab, as recently held by the Supreme Court the Sikh Jats of Amiitsar 
district are governed by Hindu law and under the Hindu Law of Inheritance 
(Amendment) Act, 1929 the sister is an heir in preference to collaterals (ml). 

(ii) Half-sister.—The question whether a half-sister gets the benefit of the Act has 

difference of opinion. The Privy Council have held (thus settling 
me ditterence between the various High Courts) that the term ‘sister’ includes a 
nall-sister; but a full sister and a half-sister do not take together. The latter 
takes only m default of the full sister (n). 

(hi) Estate.—The sister takes an absolute estate in Bombay [§ 170(2)]. In Madras, 
|he takes a limited estate [§ 168], She would also take limited estate elsewhere. 
Section 14 of the Hindu Succession Act, 1956, subject to certain qualifications, 
confers full heritable capacity on a female heir in respect of all property acquired 
by her whether before or after the commencement of that enactment. 


(iv) In Lala Duni Chand v. Anarkah the Judicial Committee (o) held and it has also 
now been held by the Supreme Cou’-t (ol) that the Act applies not only to the 
case of a Hindu male dying intestate on or after February 21, 1929 when it 
came into force but also to the case of such a male dying intestate before 
that date if he was succeeded by a female heir who died after that date In 
such a case succession to the estate of the last male who died intestate does 
not op€n until the de&th of the life-estate holder. In consequence the ques** 
tions as to who is the nearest reversionary heir, or what is the class of rever- 
sionary heirs, falls to be settled at the date of the expiry of the ownership for 
life or lives and the one most nearly related at that time to the last full owner 
becomes entitled to the estate. But the Act obviously does not applv where 
succession opened before the Act (p). 


(A) BiriWcWuffiri Sinsh v. Baii Nath Singh (1938) 
13 Luck. 360. 168 I.C. 733, ('37) A.O. 402- Mt. 
Baipali Kiimcar v. Sur/ii Roi (1936) 58 All. 1011 
(F.B.), 163 I.C. 7.56, (’36) A.A. 507. 

(0 Shidramapi)o v. Ncclaiahni (1933) 57 Bom. 
377, 144 I.C. 925, (’33) A.B. 272; Virbfiadrappa v. 
Babu Virbhadrappa (1946) Bom. 1003. 

(m) Ben Matlhti v. KalUlas (1949) Bom. 722. 
(ml) Uiagar Singh v. jeo <’59) A.S.C. 104l! 

(n) A/f. Sahodra v. Ram Babu (1943) 69 I.A. 
145, 45 Bom, L.R. 350, 206 I.C. 396, ('43) A.PC. 

(o) Lala Duni Chand v. Mt. Anar Kali (1946) 73 
I.A. 187. 51 C.W.N. 223 (1946) All. 748; Sm. 
S/uil:urUa/o Devi v. Kjiushalya Devi (1936) 17 Lah. 


3.56. 162 I.C. 718. (’36) A.L. 124; Mt. Saltan v. 
Janki (’36) A.L. 139. 163 I.C. 480 Bindeshwari 
Singh V. Baif Nath Singh (1938) 13 Luck. 380, 168 
I.C. 733, (’37) A.O. 402; Pokhan Duiad/» v. ^^ust. 
Manoa (1937) 16 P.\t. 215 (F.B.), 167 I.C. 17, (’37) 
A.P. 117; Jitendra Pratap v. Bhogwati Prasad (’56) 
A.P. 457; Mt. Raipali Kiinuar v. Siirju Rai (1936) 
58 All. 1041 (F.B.), 163 I.C. 756, (’36) A.A. 507; 
Lnkshmi v. Anantharama (1937) Mad. 948 {F.B.), 
171 I.C. 7, (’37) A.M. 699. 

(ol) Fateh Dibi v. Charan Das (’71) A.S.C. 789 
(sister’s son). 

(p) Kanhaiya Lai A/f. Champa Deci (1935) 153 
I.C. 345, (’35) A.A. 203. 
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13D. Sister’s son.— 

(i) This is the place assigned to the sister’s son by the Hindu Law of Inheritance 
(Amendment) Act 2 of 1929. Before that Act, he ranked as a bandhu [§ 64, 
No. 3], Under the Act, he succeeds next after the sister. 

(ii) Hindu Law of Inheritance (Amendment) Act 2 of 1929.—This Act applies only to 
cases “subject to the Law of Mitakshara.” The expression “law of Mitakshara” 
includes all sub-divisions of the Mitakshara law including Mayukha and excludes 
the law of Dayabhaga (q). The material section is section 2 which is as 
follows:—“A son’s daughter, daughter’s daughter, sister, and sister’s son shall, 
in the order so specified, be entitled to rank in the order of succession next 
^ter a father’s father [No. 13] and before a father’s brother [No. 14]: Provided 
that a sister’s son shall not include a son adopted after the sister’s death.’’ 

The Act came into force on 21st February 1929. See 13C (iv) above. 

The Act applies to Jains in Gujarat governed by Mayukha, the sister’s son is there¬ 
fore preferred to father’s sister (r). 

In ascertaining the heirs of a maiden’s father—they being her heirs in respect of her 
stridhana when she dies leaving neither brother, mother nor father—Act II of 
1929 is not applicable. But see further under § 147 below. 

13E. Half-sister’s son.— 

This is the place which should be given to the half-sister’s son according to the Act 
(See note under Half-sister, supra.). 

14. Paternal uncle. 

15. Paternal uncle’s son tsee § 32]. 

IG. Paternal uncle’s son's son. 


He succeeds before 20 (s). 

Whole blood and half-blood .—See s. 44 and notes thereto. 

17. Father’s father’s mother. 

18. Father’s father’s father. 

19. Father’s paternal uncle. 

20. Father’s paternal uncle’s son. 

21. Father’s paternal uncle’s son’s son. 

22. Brother’s son’s son’s son (t). 

23. Uncle’s son’s son’s son. 


Following the reasoning of the Privy Council in Buddha Singh v. Laltu Singh (u) the 
Madras High Court held that the father’s paternal uncle’s son’s son (x3 in the third line 
/ i • 'Table at p. 107) should be preferred to the great-great-grandson of the grandfather 
(x4 m the second line of that Table) (v). The decision implies that he would be- also pre- 
feired to the great-great-grandson of the father (x4 in the first line of the Table at p. 107) 

who will also be postponed to the paternal uncle’s son’s son (x3, in the second line of that 
Table) (w). 


4 ui ancestors and descendants are concerned, the further continuation of the 

table IS of no practical importance. As to collaterals beyond this stage, it is difficult to see 

be superior to another in the capacity to confer spiritual benefit. 
Ine rules of preference will then probably be: 

(1) He who claims through a nearer ancestor will be preferred to one claiming 
through a remoter ancestor. 


(2) In the line of any ancestor, the nearer excludes the more remote. 


(q) Den Madhu v. Bai Mahakore ('50) A.B. 66. 
(») Ambabai v. Keshav Bandochand (19-11) Bom 
250, 195 I.C. 172, ('41) A.B. 233, 43 Bom. L.R. 
114, 

(*) Buddha Singh v. Laltu Singh (1915) 42 I.A. 
208, 37 All. 604. 30 I.C. 529, ('1.5) A.PC. 70. 

«) Venilal v. Poriaram (1896) 20 Bom. 173. 


(u) (1915) 42 I.A. 208, 37 All. 604, 30 I.C. 529, 
('15) A.PC. 70. 

(o) Soobramiah v. Nataraia (1930) 53 Mad 61 
127 I.C. 113, ('30 A.M. 534. 

(w) Venkateewara Bno v. Adinarayana (1935) 58 
Mad. 323. 154 I.C. 923, ('35) A.M. 129. 
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44. Whole blood and half-blood.—(1) A sapinda of the whole blood is 
preferred to a sapinda of the half-blood. This preference, however, is con¬ 
fined to sapindas of the same degree of descent from the common ancestor; 
it does not apply to sapindas of different degrees (x). 


In Uttar Pradesh (y), Bengal (z) and Madras (a), this i-ule appHes not only to 
brothers and brothers sons, but to remoter sapindas. It has now been held by the Privy 
Council that the rule applies to all the Mitakshara Schools (b) and the Bombay cases (c) 
holding a different view are overruled. The Punjab case (d) holding a view similar to 
Bombay must also be regarded as overruled. 


Thus a paternal uncle of the whole blood is entitled to succeed in preference to a 
pa.ernal uncle of the half-blood, they being sapindas of the same degree of descent. But 
a paternal imcle of the half-blood is entitled to inherit in preference to the son of a 
paternal uncle of the whole blood, the former being a nearer sapinda of the deceased than 


Accordmg to the Customary Law of Kumaon, appUcable to the Khasas, if a man dies 
sonless, his brothers do not inherit as brothers but as sons of the father to whom the estate 
re\^rted on the sonless man’s death. When nephews or cousins succeed, they take their 
fathers share, i.e. per stirpes and not per capita (e). But this principle does not apply 
to the Manrals (/). 


Samanodakas 


45. Order of succession among Samanodakas.—Failing all sapindas, the 
inheritance passes to samanodakas, the nearer line excluding a remoter kins¬ 
man in the same line (g) [§§ 40, 44]. 


Bandkus 

46. Bandhus.—(1) On failure of sapindas and samanodakas, but not until 
then, the inheritance passes to bandhus (h). 

(2) The gotraja sapindas and samanodakas of a Hindu are all agnates, 
that is, persons connected with him by an unbroken line of male descent. 
Tlie bandhus or bhinna-gotra sapindas are all cognates, that is, persons con¬ 
nected with him through a female or females. The bandhus of a person are 
his blood-relations connected through females who have passed into other 
families or gotras (i). 

(3) Every bandhu must be related to the deceased through at least one 
female. He may, however, be related to him through two females (j) or 
even more than two. 


(z) Suba Singh v. Sarafraz (1897) 19 All. 215 
[F.B.l; Congo Sahai v. Kesri (1915) 42 LA. 177, 
37 All. 545, 30 I.C. 265, (*15) A.PC. 81. 

(y) (1897) 19 All. 215 [F.B.l, supra. 

(z) Sham Singh v. Kishun Sat^ai (1907) 6 Cal. 
L.J. 190. 

(o) Nachiappa v. Rangasami (1915) 28 Mad. L.J. 
1, 26 I.C. 757, (’15) AM. 1088 [F.B.]. 

(b) Ganulas v. Laldas (1933) 60 I.A. 189, 142 
I.C. 807, (’33) A.PC. HI; Kalagou^ v. Annagouda 
(’62) Mys. 65. 

(c) Somot V. Amro (1882) 6 Bom. 394, 397, 
Vithalrao v. Ramrtto (1900) 24 Bom. 317; Saguna 
V. Sodoj/ijo (1902) 26 Bom. 710, 715; SAonJkor Baii 
y. Kashinath (1927) 51 Bom. 194, 100 I.C. 430, 
(’27) A.B. 97. 


(d) Hira Nand v. Maya Das (1894) Pud). Rec. 
No. 83. 

(e) Tula Ram v. Sbyom Ul (1924) 49 AU. 848; 
Cangi Sah v. Harlal Sah (1939) All. 122. 

(/) Lachhan Singh v. Jhogor Singb (1939) All. 
406, (’39) A.A. 437. 

(g) Sarvadhikaii’s Hindu Law of Inheritance, 2nd 
ed., p. 687. 

ih) Rom Baran v. Kamla Prasad (1910) 32 All. 
594, 6 I.C. 698. 

(t) Vedacheta v. Subromonto (1921) 48 LA. 349, 
354. 44 Mad. 753, 64 I.C. 402. (’22) A.PC. 33. 

(f) fCrubno v. Venkatarama (1906) 29 Mad. 115; 
Venkatagiri v. Cbondra (1900) 23 Mad. 123; Paroi 
Bapalal v. Mehta HerBai (1895) 19 Bom. 631. 
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The Mitakshara [ch. 2, sec. 6, para 1] mentions three classes of bandhxis, namely 
(1) Atma handhus, that is, one’s own bandhus, (2) Pitri bandhus, that is, the father's 
bandhus, and (3) Afatrt handhus, that is, the mother’s bandhus. and enumerate the follow¬ 
ing nine relations as bandhus: — 


1. Atma bandhus: — 


1. father’s sister’s son, 

2. mother’s sister’s son, 

3. mother’s brother’s son. 

The word “son” is Used in a generic sense and includes son’s son (k). 

U. Pitri bandhits: — 

4. father’s father’s sister’s son, 

5. father’s mother’s sister’s son, 

6. father’s mother’s brother’s son. 
m. Mafn bandhus: — 

7. mother’s father’s sister’s son, 

8. mother’s mother’s sister’s son, 

9. mother’s mother’s brother’s son. 

If was at one time thought that only the nine relations expressly mentioned in the 

Mitakshara were bandhus. But it is now well established that the enumeration of bandhus 

in the Mitakshara is illustrative and not exhaustive. For it would be unreasonable to hold 

pat the mother’s brother’s son is a bandhu, and his father, that is, the mother’s brother, 

IS not a bandhu (1). And likewise, it would be unreasonable to hold that the mother’s 

pother IS a bandhu and his father, that is, the maternal grandfather is not a bandhu 

inus the mother’s brother, the maternal grandfather, and several other relations have 
been held to be bandhus. 


Besides the nine relations enumerated in the Mitakshara, the following relations 
have been held to be bandhus, namely: — 


[Sister’s 8(m(m).]. Under the Hindu Law of Inheritance 
2 of 1929, the sister’s son inherits with gotraja sapindas 
after the sister. See § 43, No. 13D. 


(Amendment) Act 
and succeeds next 


Half-sister’s son (n) but not a sister’s step-son (o). 
Brother’s daughter’s son (p). 

Daughter’s son’s son (q). 

Sister’s son’s son (r). 

Daughter’s daughter’s son (s). 

Sister’s daughter’s son (f). 

Father’s sister’s son’s son (u). 


(^c) Adit Narayan v. Mahabir Prasad (1921) 48 
I.A. 86. 6 Put. L.J. J40, 60 I.C. 251. ('21) A.pC. 
oJ where it was held that a mother's sistei^s son's 
son is an atma bandhu, 

d) Girdhari Lalt v. Bengal Government (1869) 12 
M.I.A. 448; Afuthusami v. Simambedu (1896) 19 
Mad. 40.5. 23 I,A. 83. 

(m) Amrita Kumari v. Lakhinarayon (1868) 2 

28; Chetikani v. Vcncata (1871) 

/I o«o. 278; Raghunath v. Munnan Misr 

<1898) 20 All. 191. 

(n) Subbaraya v. KyUua (1892) 15 Mad. 300. 

T ^^kommal (1922) 45 Mad. 257, 

I.C 736, ('22) A.M. 46. 

(p) Mussamutt Doorga Bibee v. Janki (1873) 10 


Bong. L.R, 341. 

(Q) Krishnaytja v. Pichamma (1888) 11 Mad. 287- 
Sheobarat v. Bhagu;ati (1895) 17 All, 523; Tiruma- 
lacharuir y. Andal (1907) 30 Mad. 406. 

Narctyana (J897) 20 Mad. 342. 
(s) (1907) 30 Mad. 406, supra; Ajudhia v. Ram 
Sumer (1909) 3) All. 454. 2 I.C. 376; Ramphal v. 
Pan Mati (1910) 32 All. 640. 7 I.C. 292; Kalimuthu 

238. 153 I.C. 107, 

{ A.M. oil. 

Chand (1881) 6 Cal. 
llW Ir.B.J; Sham Devi v. Birbhadra Prasad (1921) 

^1/ (’21) A.A. 178. 

IC 10?? A- <1^25) 47 All. 172. 82 

1.^. lUJZ. (2o> A.A. 17, 
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Father’s sister’s daughter’s son (v). 

Mother’s father (lij). 

Maternal uncle (x). 

Grandfather’s son’s daughter’s son (y). 

Great grandfather’s son’s daughter’s son (z). 

Great great grandfather’s son’s son’s daughter’s son (a). 

Father’s father’s father’s daughter’s son (b). 

Father’s father’s sister’s son’s son (c). 

Father’s mother’s brother (d). 

Father’s maternal grandfather’s daughter’s son (e). 

Mother’s mother’s brother’s • son’s son (/). 

Mother’s mother’s brother’s daughter’s son (y). 

Mother’s sister’s son’s son (h). 

Mother’s father’s adopted son (i). 

Mother’s father’s grand nephew (j). 

Father’s sister’s son’s daughter’s son (k). 

Mother’s paternal grandfather’s daughter’s son’s son (1). 

Mother’s paternal grandfather’s son’s son’s son (1). 

lather’s father’s maternal grandfather’s son’s son (m). 

47. Rules for determining heritable bandlius.—Are all the blood relations 
of a person connected through a female, heritable bandhus or bhinna-gotra 
sapinda? 

(i) The question naturally arises whether the term ‘sapinda’ in this 
connection, is used in the general sense (§ 36) or the narrower sense (§ 37). 
In other words, whether all the relations connected by community of particles 
of the same body (whatever the degree of relationship to and from a com¬ 
mon ancestor may be) are entitled to inherit as bandhus or only those who 
are connected within certain specified degrees. 

In Ramchandra v. Vinayak (n) the Judicial Committee held that the 
term bandhus was used in the Mitakshara “in -a restricted and technical 
sense”. 


(u) Parot Baixilal v. Mehta Harilal (1895) 19 
Boin. 6'}1; Venkatagiri v. CItaudru (1900) 2‘3 Mad. 
123; Kridiim v. Venkatarama (1906) 29 Mad. 115. 

(uj) Chinnnmmal v. VcJtkatecliala (1892) 15 Mad. 
421. 

<x) Miithusami v. Simarri^c’dii (1896) 19 Mad. 
403> 23 I.A. 83; VcdacJtcIa v. Subrumania (1921) 
48 LA. 319. 44 Mad. 753, 64 I.C. 462, ('22) 
A PC 33 

(y) TirotU Rani v. Mst. Kahan Dcci (1920) 1 
Lali. 588, 595-6, 60 I.C. 101, (’21) A.L. 149. 

(z) ilarn Sia v. Him (1925) 47 All. 10. 84 I.C. 
360, ('24) A.A. 790; Parmanandas v. Parbhudas 
(1912) 14 Rom. L.R. 630, 16 I.C. 591. 

(a) Manik Chand v. Jagat Settani (1890) 17 Cal. 
518. 

(f») Krishna v. Venkatrrama (1906) 29 Mad. 115. 

(c) Sel(nironia v. Ponnainmal (1889) 12 Mad. 155; 
Chainantal v. Ganesh (1904) 28 Bom. 453. 

(d) Gridhari Lall v. Bengal Government (1869) 


12 M.I.A. 448. 

(c) .An/jn(frt Bibec v. Noicnit Lai (1883) 9 Cal. 
315, 327. 

If) Ratnasubbti v. Ponnappa (1882) 5 Mad. 69. 

(g) Babu Lai v. Nanku Ram (1895) 22 Cal, 339. 

(h) Adit Ncratjan \. Mahabir Prasad (1921) 48 
I.A. 86. 6 Pat. L.J. 140, 60 I.C. 251, (*21) A.PC. 
53; Bai Vijli v. Bai Prabhalakshmi (1907) 9 Bom. 

L. R. 1129. 

(i) Padma Kamari v. Court of Wards (1881) 
8 I.A. 229, 8 Cal. 302. 

(/) 8 I.A. 229. 8 Cal. 302, supra. 

(k) Kesar Singh v. Secretary of State (1926) 49 

M. id. 652, 95 I.C. 651, ('26) A.M. 881. 

(f) Chengmh v. Subbaratja (1930) 58 Mad. L.J. 
562. 128 I.C. 172, ('30) A.M. 555. 

(m) Kasa v. Vinayak (1947) Bom. 770. 

(n) Ramchandra v. Vinatjak (1914) 41 I.A. 290, 
312, 42 Cal. 384, 420, 25 I.C. 290, ('14) A.PC. 
1 . 
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In that case the relationship between the deceased and the claimant was as appears 
from the following diagram: — 

F 

r 

s 

i 

s 

1 

d 

I 

d 

1 

S2 (claimant) 

After the death of the last male owner (SI), his daughter enjoyed the 
property. On her death without issue the claimant (S2) claimed the pro¬ 
perty. He traced his relationship to the common ancestor through his 
mother. If the narrower sense of the term ‘sapinda’ is adopted, he is beyond 
five degrees {Vide explanation I below) and he is not entitled to inherit. It 
was accordingly argued on his behalf that any person related through a 
female is a heritable bandhu, and there is no restriction as to degrees. It was 
also contended that the narrower sense of ‘sapinda’ in IVlitakshara chap. Ill 
is confined to prohibition in respect of marriage and has nothing to do with 
inheritance. The Judicial Committee did not accept the contention. 

When the claimant claims through a male, according to the restricted sense of tho 
term “sapinda” he must be within seven degrees. The Allahabad and Bombay High 
Courts have held that, even when the claimant traces relationship through his father, 
heritable bandliuship ceases with the fifth degree (o). It is submitted that, in such a 
case, the rule of seven degrees would apply. 

The general conclusion arrived at in Ramckandra v. Vinayak that “the sapinda re¬ 
lationship, on which the heritable right of collaterals is founded, ceases in the ca.se of 
the bhinna-gotra sapinda with the fifth degree from the common ancestor” (p), is appli- 
^ble only to cases where the claimant claims through his mother as in that case. 'I’his 
is the view of Venkatasubba Rao, J., in Kesar Singh v. Secretary of State for India (q). 
He said “I have said in the course of this judgment that in the case of bandhus. sapinda 
relationship ceases beyond the fifth from the mother and the seventh from the father. 
This is repeatedly referred to in the judgment of the Judicial Committee in Rainchandra 
V. ViTiai/o/c. The question in that case was whether the plaintiffs who claimed through 
their mother but who were bhinna-gotra sapinda beyond the fifth degree could inherit. 
It was held that he could not. I refei rod to this point because there are some obser¬ 
vations in the judgment which may at first sight seem to imply that tho limit of sapinda 
relationship in the case of bandhus ceases with the fifth degree irrespective of whether 
the claim is traced through the father or the mother_ There is nothing in the judg¬ 

ment to suggest that their Lordships intended to do away in the case of bhinna-gotra 
sapindas the well recognised distinction dependent upon whether the claim is iracvd 
through the father or the mother. The view which their Lordships refused to accept 
is that of Gopalchandra Sarkar Shastri—the view which was pressed before the Judicial 
Committee by Mr. De Gruyther to the effect that the word ‘bandhu^ includes either 
all cognate relations without any restriction or at any rate all cognates within seven 
degrees on both the father’s as well as the mother’s side. The distinction to which I 
have referred is recognised in all work of Hindu law whether the writer belongs to 
the school of Sarvadhikari or not.” 

(o) Drii Mohan v. Ku/iun Lai (1938) A.L.J. 670, 

(38) A.A. 44-3; Hanmant Ramaii v. Vasudeo Han^ 

(1943) Bnm. 463, 206 I.C. 152. (’43) A.B. 

89; Kasa v. Vinayak (1947) Bom. 770. 

(P) (1914) 41 I.A. 290, 312, 42 Cal. 384, 420, 


25 I.C. 290, (*14) A.PC. 1; Kartar Singh v. Niran-- 
ian Singh (*55) A. Pepsu 79. 

(q) (1£26) 49 Mad. 652, 689, 95 I.C. 651, (’26) 
A.M. 881. 


SI (propositus) 
Daughter 


124 


PRINCIPLES OF HINDU LAW 


§ 47 


ExplanaUon The five degrees, according to the Hindu mode of com¬ 
putation are to be calculated from and inclusive of the deceased in the case 
of ascendants and descendants of the deceased, and from and inclusive of the 
common ancestor m the case of descendants of the common ancestor 


for hl'Ts in* he" ^ daughter’s son is not a heritable bandhu 

or ne is in the sixth degree from the common ancestor, that is the fathpr’c 

TsT ™o*^d,**r’"t daughter’stn'fn^a'hSl'e 

nM TLriteble ban^iwti great-great-grandfather’s great-grandson’s daughter’s son is 
their mothers, the sapin'di' relatfo^Lrc^^sTs wrth^'re^rg^^r 

not Claimants claiming through the fathers being more than five degrees but 

sfTisiaii: 



Diagram 1, 


A 


C 

I 

D 

I 

E 

I 

d 

I 

S (claimant’s father) 

I 

claimant 

than claimant (tracing his relationship through his father) is not more 

K common ancestor; and may, at first sight, be regarded as a 

andhu. But S (his father) who claims through his mother is more than five 
5^ ® heritable bandhu. To hold that the claimant is a bandhu 

t . ’ father is not a heritable bandhu, is an anomaly. The sapindaship of the 

an in such a case is described as a s^indaship by frog’s leap (Dr. Sarvadhikari’s 
i^ciples of Hindu Law, 2nd ed., p. 592). He is not a heritable bandhu. 

Diagram 2. 


B 

owner 



owner 


I 

C 

! 

D 

I 

d 

claimant’s father 
claimant 


^ *u ‘t® clamant (claiming through his father) is within seven degrees. His 

through his mother) is not beyond five degrees. Both are heritable 


(r) (1914) 41 LA. 290. 42 Cal. 384, 25 1 
290, (*14) A.PC. 1, supra. 

(«) Shib Sahai v. Sarajtwiii (1915) 37 All. 58 
30 I.C. 903, ('15) A.A. 409. The decision is cc 
rect, but the mode of computation adopted in tl 


case is, it is submitted, incorrect. This has now 
been recoiniized in flom Sia v. Bua (1925) 47 All, 
10, 84 I.C. 360. (*24) A.A. 790. 

(I) Ram Parshad v. Idu Mai (1932) 13 Lah. 249, 
134 I.C. 122, (*32) A.L. 394. 
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(ii) “In order to entitle a man to succeed to the inheritance of another 
he must be so related to the latter that they are sapindas of each other” (u); 
in other words, the right of inheritance accrues to a bandhu, if the late owner 
and the person claiming the inheritance were related as sapindas to each other. 

By reason of the principle of mutuality, the diagrams in the preceding rule will hold 
good, ii the owner and claimant are interchanged. Thus, the first diagram becomes the 

accompanying diagram, by the principle of mutuality. 
Just as the claimant in Diagram 1 is a sapinda by frog’s 
leap and is not a heritable bandhu, the owner in the 
Diagram 3 is a sapinda by frog’s leap and is not a 
heritable bandhu of the claimant. Therefore, by the 
rule mentioned in this paragraph, the claimant is not 
a heritable bandhu of the owner. 

But if the interchange is made in Diagram 2, the 
result is that the owner is a heritable bandhu of the 
claimant. Therefore, the claimant is also a heritable 
bandhu of the owner. 

(iii) Is there any other principle limiting 
heritable bandhus? There are two views on 
this matter. 


Diagram 3. 

A 


B 


claimant 


C 

I 

D 

I 

E 

I 

d 

I 

S 

I 

owner 


(a) Dr. Sarvadhikari noticing the fact that the nine bandhus enumerated in tlie 
Mitakshara are descendants from common ancestors w.ho are members of the following 
four families, namely, 

(1) The family of the propositus and his agnate ancestors, e.g., one’s father’s sister’s 
son, one’s father’s father’s sister’s son. 

(2) The family of the mother’s agnate ancestors, e.g., one’s mother’s sister’s son, 
one’s mother’s brother’s son, one’s mother’s father’s sister’s son. 

(3) The family of the father’s mother’s agnate ancestors, e.g., one’s father’s mother’s 
sister’s son and one’s father’s mother’s brother’s son. 

(4) The family of the mother’s mother’s agnate ancestors, e.g., one’s mother’s mother’s 
sister’s son and one’s mother’s mother’s brother’s son, 

and applying the principle of mutuality, infers that the propositus must be a descendant 
of a common ancestor who is a member of the following families, viz., (i) claimant’s agnate 
family, (ii) claimant’s mother’s agnate family, (iii) claimant’s father’s mother’s agnate 
family, (iv) claimant’s mother’s mother’s agnate family, that is to say the claimant must 
be either 


(a) a member of the families 2, 3, 4 
or (b) a daughter’s son 
or (c) a daughter’s son’s son 
or (d) a daughter’s daughter’s son 



of an agnate member of the 
four families 1, 2, 3 and 4. 


Accordingly the following four kinds of descendants are excluded: — 


(1) Daughter’s daughter’s son’s son—Umaid Bahadur v. Udai Chand (1880) 6 Cal. 
119. This is only an obiter dictum. The actual decision related to daughter’s 
daughter’s son. 


(2) Daughter’s son’s son’s son—ChinTwi Pichu v. Padmanabha (1921) 44 Mad. 121, 
59 l.C. 690, (’21) AM. 671. Only one judgment is based oh Dr. Sarvadhikari’s 
reasoning. The reasons given by the other judge are different. The decision 
cannot be regarded as of much weight: Loioji v. Mit/mbai (1900) 2 Bom. L.R. 
842. The decision assumes that the bandhus should be found only in the above- 
mentioned four families. 


(3) Daughter’s son’s daughter’s son —Gajadhar Prasad v. Gauri Shankar (v). 


(u) Ramchandra v. Vinat^ak (1914) 41 I.A. 290, 339. 

312, 42 Cal. 364. 25 l.C. 290. (*14) A.PC. 1; (o) (1932) 54 All. 698, 138 l.C. 501, (32) 

Umaid Bahadur v. Vdoi Chand (1881) 0 Cal. 119 A.A, 417. 

[F.B.]: Babu Lai v. Nanku Ram (1895) 22 Cal. 
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(4) Daughter’s daughter’s daughter’s son-That is. there cannot be three females 
between a common ancestor and the claimant or the propositus. 

t According to the second view, the Mitakshara merely enumerates the first cousins 

of his mother. It was not intended to limit heritahk 
ban^uship to particular individuals or to descendants of particular families, or to certain 

^ No ancient text supports such limitation The 

definition of a ^ndhu as a bhinna-gotra sapinda even adopting the narrower meaning of 

limitation. Tbe"^ Judicial ConZue^ has Lid 
(§46) that the enumeration of the bandhus in the Mitakshara is not exhaustive Then 

implication that the families in which bandhus are to be found— 

S? baLhul*>'" SilidlLl such by Vijnaneswara—are exhausted by the enumeration of 

tv^p“ of Hoc' o should the enumeration be considered exhaustive as to the 

S?4etarv L * Accordingly it was held in Kesar Singh v 

by the High Court of Madras that the father’s father’s daughter’s 

Xn of the handhu. -^e following diagram explains the relation- 

snip oi tne cJaimant with the propositus in that case: 


1 

D 


I 

S 


S 

I 

D 

I 

S (claimant) 


S (propositus) 


III the above diagram C represents the common ancestor. S represents the son and 
D the daughter. Here the claimant claims relationship through his mother and is fifth in 
descent from the common ancestor C. The propositus traces relationship through his 
father ^d is third in descent from the common ancestor, C, that is, v/ithin seven degrees 
from him. The test of degree is thus satisfied. Upon the same facts the test of mutuality 
is also satisfied. No other test or limitation is essential. 


According to this view, there may be three females intervening between the common 
ancestor and the claimant propositus, that is, in the line of ascent or line of descent. For 
example, in the accompanying diagram, the owner and claimant are each within five degrees 
and each is sapinda of the other. Here the claimant is a heritable bandhu though there 
are six females intervening between him and the owner. 



I 

d 

I 


owner 


A 


I 

d 

I 

d 

I 

d 

I 

claimant 


The ‘line theory’ of Dr. Sarvadhikari has been rejected by a Full Bench of the Madras 
High Court in Seelam No^amrrui v. Reddam (x) and the decision of the Allahabad Full 
^nch in Cajadhar v. Gauri Shankar (y) has l^en expressly dissented from. The same 
view has been taken by the Calcutta High Court in Panchu Gopal v. Bata Mall (z) and 
by the Bombay High Court in Kasa v. Vinayak (a). The view propounded by Dr. Sarva¬ 
dhikari thus appears to be unsupportable. 


48. Who are heritable bandhus.—We are now in a position to enumerate 
the hentahle bandhus whichever view—that of Madras or Allahabad—ulti- 


(uj) (1926) 49 Mad. 652, 05 I.C. 651, (*26) 
A.M. 881. 

(X. 11943) Mad. 759 (F.B.). 


(y) (1932) 54 AU. 698, ('32) A.A. 417. 

(2) ('49) A.C. 157. 

la) (1947) Botn. 770. t 
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mately prevails. In each particular case, it is enough to see (1) whether he 
is a sapinda in the narrower sense, and (2) whether there is mutuality 
between the owner and the claimant. If the Madras view prevails, all other 
conditions are immaterial. If the Allahabad view is accepted, (3) he must 
belong to one of the four types of descendants and he must be descended from 
an agnate member of any of the four families (b) and must be within five 
degrees of the common ancestor. The last clause also represents the Bombay 

view (c). 


In the following diagram the males (s) are all bandhus of the propositus, A being a 
cognate ancestor of his. 


I 

» 

s 


1 

ll 


1 

d 

1 

s 




1 1 


1 1 


s 


Madras. 


I 1 

d s 
\ 1 


Allahabad* 


s 


In the above diagrams sapindas by frogs leap are excluded. A s d^iuehter s son s 
daughter’s son shown in the Madras diagram was recopuzed in Kesar Singh s case (d) but 
not in Gajadhar v. Cauri Shankar (e). A^s son’s sons daughter s son s son shown in the 
Madras diagiam is not now held to be an heir in Bri) Mohan v. Kishun Lai U). 

If A is an agnate ancestor of the owner, all the s’s on the extreme left are Gotraja 
Sapindas. The others are bandhus. 


49. Tliree classes of bandhus.—Three classes of bandhus have already 
been mentioned [§ 46(4)]. 


Atma bandhus may be subdivided into— 

(1) owner’s cognate descendants, 

(2) iather's cognate descendants—of these the sisfer^s 
son has gone higher up by legislation. 

(3) cognate descendants of father's father, and mother’s 
father and his descendants. 

Pitri bandhus may be subdivided into— 

(1) father’s father’s father’s cognate descendants, 

(2) father’s mother’s father and his descendants. 

Matri bandhus may be subdivided into— 


an ancestor and 
collaterals. 


J 


(1) mother’s father’s father and his descendants. 

(2) mother’s mother’s father and his descendants. 

AU the above bandhus should satisfy the limit of degrees. 


(h) Cnia<Uinr Praiad v. Cauri Shankar (1932) 54 
All. 698. 138 I.C. 501. (’32) A.A. 417. 

(c) See cases cited in footnote (o) at p. 123, 
#upr<i. 

id) (1926) 49 Mad. 652, 95 I.C. 651, (*26) A.M. 


881. 

(<?) (1932) 54 All. 698. 138 I.C. 561, ('32) A.A. 
417. 

(/) (1938) A.L.J. 670, (*38) A.A. 443. 
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50. Rules for determining order of succession among male bandhus_ 

Fmt rule laid down by the Judicial Committee.—In Muthusami v. 
Muthukurtmr^ami (g) the claimants were (1) mother’s haH brother and 
(2) fathers fathers sister’s son. The Madras High Court in the course of 
the judgm^t (ft.) laid down four propositions. The first proposition defines 
ban^u. Hie second proposition lays down that the three classes atma 
bandhus, pitn bandhus, and matri bandhus succeed in the order in which 
^ey are named. Accordingly the mother’s half brother who was an atma 
bandhu was preferred to the rival claimants who were pitri bandhus. This 
jud^ent w^ affirmed by the Privy Council. Thus, the first rule we get 
relating to the order of succession among the bandhus is (1) Atma bandhus 
(ones oira bandhus) succeed before pitri bandhus (father’s bandhus), and 
pitri bandhus succeed before matH bandhus (mother’s bandhus). 





orioritv^ bandhu is entitled to succeed in 

priority to paternal grandfathers sister's son. who is a pitri bandhu (i). 

^ observed by the I>rivy Council, that rule (1) is not de- 
P individual propinquity or on the eflRcacy of offerings to the deceased (f), 

50A. Descendants preferred to those who are not descendants.—We 
have seen (§ 49) that atma bandhus, may be divided into (1) descendants of 
the propositus, (2) those who are not descendants. 

No case of rival claimants, one being a descendant and the other not, has come up 
t^ore the Judicial Committee. The Bombay and Madras High Courts have held that 
the descendants of the propositus ere entitled to preference over those who are not des- 
cendants. In Dattatraya v. Ganpabai (fc), the rivu claimants were a son's daughter's son 
^d the fat^r s daughter's daughter. The claim of the latter would be disallowed in 
Ma^as on the ground that all female bandhus rank after male bandhus and in any other 
op .® ground that no female bandhus are recbguized. But this groimd for rejecting 
jme claim is not available in Bombay where female bandhus are recognised (S. 56 infra). 
The sisters daughter’s claim was rejected on the groimd that she was a collateral, her 
rival claimant being a descendant of the propositus. In a Madras case In which the suc- 
TOSsmn opened before the passing of Act 11 of 1929, the rival claimants were (1) dau^teris 

^u^ters son and (2) sister’s son. It was held that the former was entitled to pre¬ 
ference (1). 


51. Second and third rules laid down by the Judicial Committee.—In 
Vedacheta v. Suhramania (m), the claimants were (1) a maternal uncle 
(appellant) and (2) a paternal aunt’s son’s son (respondent). The Madras 
High Court held that the latter who is a bandhu ex parte patema was entitled 
to succeed in preference to the former who was a bandhu ex parte materTia. 
On appeal the Judicial Committee reversed the judgment of the High Court. 



(g) (1896) 19 Mad. 405, 23 LA. 83. 

(h) Muttusam* V. MuMvAaimanwaffg (1893) 16 
Mad. 23. 


(0 Krishna Ayyangar v. Venkatansma Ayyanga 
(1906) 29 Mad. 115. 

(0 Ada Narayan y. Mahabir Prasad (1921) 4) 
I.A. 86, 95. 60 LC. 251 <'21) A.PC. S3. 


(k) (1922) 46 Bom. 541, 77 I.C. 17, (’22) A3. 
321. 

iZ) Kalimtahu v. Ammamuthu (1935) 58 Mad. 
238. 153 I.C. 107, (*34) A.M. 611. 

(m) (1921) 48 LA. 349, 364, 44 Mad. 753, 767, 
64 I.C. 402, (’22) A.PC. 33; Laxman v. GanS"^ 
(’55) A. Madh. Bfaa. 138. 
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Their Liordships observed ‘‘In the absence oj any express authority varying 
the rule, the propositions enunciated in Muttusami v. Muttukutnarasami (n), 
uih-ich 071 appeal was affirmed by the Judicial Committee fo), fuT^ish a safe 
guide” 


Reference may also be made to the undermentioned case where a half brother of 
the mother was preferred to a father’s brothers daughter (p). 

The first two propositions have been already stated (s. 50). The next 
two proix)sitions are: — 

(3) That the examples given therein are intended to show the mode in 
which nearness of affinity is to be ascertained; 

(4) That as between bandhus of the same class, the spiritual benefit they 
confer upon the propositus is, as stated in the Viramitrodaya, a ground of 

preference. 


In Jatindranath Ray v. Nagendranath Ray (q), in which the parties 
were governed by the Benares school of the Mitakshara, the contest was 
between the mother’s sister’s son and the father s half-sister s son, both atvm 
bandhus, and the latter was preferred to the former on the ground of the 
superior spiritual efficacy of the pinda offered by him. In that case there 
Lordships of the Privy Council observed as follows: 

“No doubt, propinquity in blood is the primary test but ... the Vira,n.itro^ya bH^* 
in the conferring ^spiritual benefits as the rneasxCre of propinquity where the degree of 
blood relatioTuship jumishes no certain guide. 

From the above two cases we get the following rules: — 

(1) Propinquity in blood or nearness in degree gives a ground of preference (r). 

(2) When it fails (and not until then). the conferring of spiritual benelit is a ground 
of preference (a). 

It looks as if the phrases “nearness in degree”, ‘propinquity in blood’, ^d degree 
of blood ^atio^’ Le used in the ordi^ry sense of the 

and the propositus ^d not in the technical sense of ancient Hindu Lawyers. If so, the 
decision noted below is also an obvious case (t). 

efficacy a, a 

rfsp^ndenS the"t"u cak^ 

gr^d“ather of the while the appellant offers it to hrs mate^l grandfa^or, 

ir“t-grandfa^^ a^d «eat-^cat grandfather. Thus no doubt the appellant offere feee 
fakes ®and the re^ondfnts <Sly two. But the propositus Pa “ °bla‘ions 

made to his three immediate paternal ancestors and not in/^ose made to maternal 

ancp<itnr«! mr «?arvadhikari’s Principles of Hmdu Law, 1st edition, pp. «l/-o). 

from this it to be weU estoblished that cakes offered to the patemal ancestors 

are of sSSlrtor^efficl^v to those offered to maternal ancestors. This was laid do>Am by a 
FSill 4 r’alMiffft HiaK Court in Gum Gohvul Shaha Mandal v, J^uaud IaiI Chose 

"he^fore, hold that the offerings made by the res- 


(n) (1893) 16 Mad. 23, 30. «« t a 

(o) Muthuswami v. Sunami>edu (1896) 23 I.A. 

83, 19 Mad. 405. Also see Chengiah v. Subbaraya 
(19.30) 58 Mad. L.J. 562. J28 I.C. 172. (30) 
A.M. 555, where the rival claimants are both 
metribandhus. ^ 

(P) Gowardhan v. Dnarku (*63) A. Punj. 398. 

(q) (1932) 59 Cal. 576, 58 l A. 372. 135 I p: 
637, ('31) A.PC. 268; Kaliammal v. Afulhu FiUat 

(*66) A.M. 118. ^ , 

(r) BaUuubramanya Pandyo ThaUtic^ir v. Suo- 
bayya Thevar (1938) 65 I-A. 93, (1938) Mad. 551, 


40 Brm L.R. 704. 172 I.C. 724. (38) A.PC. 34; 
Debt Da-t v. Afiilcot Behari Lnl (1943) AH. 131, 
207 I.C. 17. (’43) A.A. 177. (An obvious case). 

(s) Ademma v. Hanuman Reddi (1938) Mad. 
260, (’37) A M. 967. 

(t) Sobadra v. Shri Thakur Behariji Maharaj 
(1943) All. 155, 206 I.C. 81, (’43) A.A. 87. 

(u) Jatindranath flay v. Nagendranath Ray (1932) 
59 Cal. 576, 584. 58 J.A. 372, 135 I.C. 637. 
(*31) A.PC. 268, 271. 

(t) (1870) 5 Beng. L.R. IS, 39, 13 W.R. 49 
(F.B.). 


ui^9 
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spiritual beneHt upon the propositiw than those made by the 
to X’ prefe^enii^^frs^ “ ® measure of propinquity, the respondents must be held 


52. Fourth rule laid down by the Judicial Committee. Bandhits ex 
^rte paterim and bandhns ex parte materna. —It has been held by the High 
Courts of Madras (u?) and Bombay (x), that bandhus ex parte paterna (i.e., 
on the father’s side), take before bandhus ex parte Tnatema (i.c., on the 
mother’s side). The fourth rule approved by the Judicial Committee is that 
bandhus ex parte patema are preferred to bandhus ex parte matema. This 
rule must be applied only after the first three rules fail to furnish a guide. 


In Vedackela's case (y) the Judicial Committee disapproved of the application of the 

would follow by reason ot nearness in de^ee or supertor 

h ^'u ^ the rule in this section ought not to be 

applied, where there is no such conflict, or where the other rules fail to furnish a guide, 

decision in Balusamt v. Narayaiia (z), was 
Committee (a). There is nothing in the judgment of the 
Judicial Committee in that case to suggest that the rule of preference for bandhus ex parte 
^tcma IS not to be applied in any case. On the contrary, in a later case—Jatindranoth 
Kay V Nage^raymth Ray (b), which was governed by the Benares School of Hindu Law, 
their Lordships observed that that rule was supported by a considerable volume of autho* 
rity, such as Mayne (c), and Golapchandra Sarkar (d) who lay down the rule that as 
between bandhus of the same class and equal in degree, one related on the father’s side is 

u related on the mother’s side, and Bhattacharya’s Commentaries 

which seem to take the same view (e). The contest in Jatindranath Raj/s case was 
TCtween the father’s half-sister’s son and the mother’s sister’s son. Both were atma 
bandhus in equal degree of propinquity to the last owner. The father’s half-sister’s son 
was entitled to succeed in preference to the mother’s sister’s son, if the rule of preference 
of bandhus ex parte paterjia were to be applied. He was also entitled to succeed if the 
test of spiritual efficacy were adopted. Their Lordships, however, thought that “the safer 
test” was that of spiritual efficacy, and decided on that ground in favour of the father’s 
half-sister’s son. 


In the light of the two decisions of the Judicial Committee, the decision of the Madras 
High Court in Sundarammal v. Rangasami (g) is open to the comment that it did not 
give proper effect to the propositions enunciated in MuthusaynVs case referred to in §§ 50 
and 51 above. But the decision in Balusami v. Narayana (H) is still good law. The actual 
decision was arrived at by the application of the principles (1) The nearer line excludes 
the more remote and (2) Bandhus ex parte paterua are preferred to the bandhus ex 
parte matema. Neither comparison of degrees nor of spiritual efficacy gives a different 

result. It is submitted that the decision is correct though different reasons might have 
been given. 


53. Additional rules laid down by the High Courts.—Leaving the case 
of descendants as settled for all practical purposes (§ 50A) on the principle 
that the nearer line excludes the more remote, the further question arises 
whether it can be applied as between collaterals of different hnes. The ques¬ 
tion is of great practical importance and may frequently arise, among atma 
bandhus. 


We have already seen (§ 49) that atma bandhus who are not descendants may be 
divided into (1) Father’s cognate descendants or father’s line; 


(a) Sundrammal v. Aongaiami (1895) 18 Mad. 
193; Balusami v. N’aroyuria (1897) 20 Mad. 3-42. 
(») Sagiina v. Sadashic (1902) 26 Bom. 710, 715. 

(y) (1922) 48 l.A. 349, 44. Mad. 753, 64 l.C. 
402. (*22) A.PC. 33. 

(z) (1897) 20 Mad. 342. 

(a) (1922) 48 l.A. 349. 359, 44 Mad. 753, 761, 
762, 64 l.C. 402, ('22) A.PC. 33. supra. 


ib) (1931) 58 I A. 372, 59 Cal. 576. 135 l.C. 

637. (’31) A.PC. 268. 

(c) Hindu Law, 9th ed. sec. 579. 
id) Hindu L.nw, 7th e<litioQ, p. 574. 

(e) Hindu L.tw, 2nd edition. 460. 

(k; (1895) 18 .M.id. 193. 

(/i) (1897) 20 Mad. 342. 
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descenttote of maternal and paternal grandfathers. The 
lines of the grandfathers, being equal m degree, may be regarded as one line. 

claimant belong to these two different lines, the question arises 
^ether the principle that the nearer line excludes the more remote applies to them 
Where the claimants are equally removed from the propositus, it is reasonable that the 

♦if ^ suppose the claimant in the nearer line is more remotely removed 

than the claimant in the remoter line as in the following diagram: 


M 


owner 


is the preferable heir? Though the actual point has not arisen before 
the Madras Hig^h Court, the trend of the decisions is in favour of holding that the nearer 
line excludes the more remote (i). 

A contrary decision has been arrived at in the Patna High Court, where the rival 
claimants are as in the following diagram: 


M 


owner 

It was held by a majority of three that the maternal uncle is entitled to succeed (I) 
The point has not arisen before the Judicial Committee or the other High Courts The 
All^abad High Court has touched upon it but left it open as it did not arise for 
decision (k). 

All other considerations being equal, the claimant who is separated by only one 
female link is to be preferred to one who is separated by two such links U) Another 
mode of expressing it is that two steps in cognateness are inferior to only one step in 
cognatencss and one in agnatencss (m). ^ 

It has thus been held that a daughter's son’s son is to be preferred to a daughter's 
daughter's son (n). The mother’s brother’s son is preferred to mother’s sister’s son in 
Madras (o) and Allahabad (p). The Bombay High Court refused to follow the above 
rule and held that both were entitled to take equally (q). The decision seems to be of 
doubtful authority, and, it is submitted, requires reconsideration. If it is supported on 
anv doctrine peculiar to Bombay, it has to be confined to Bombay. Following the same 
rule It has been held by the High Court of Allahabad (r), that the father’s father’s 
daughters sons son [§ 54, no. 23, p. 133] is to be preferred to the father’s daughter’s 

dpriH - s^brnitted that this case was erroneously 

decided. It was decided before the decisions of the Judicial Committee in Vedachela v 

Subramania (s) and Jatindranath Ray v. Nagendranath Ray (t). The rule in this para- 


(0 Balusami v. Narayana (1897) 20 Mud. 342: 
Kolimuthu v. Ammamuthu (1935) 58 Mad. 238, 
246, 133 I.C. 107, (’34) A M. 611. 

(/) Umasitankar v. A/»rt. Nage^hwari (1918) 3 
Pat. L.J. 663, 48 I.C. 625. (*18) A.P. 1. 

(k) Sobadra v. S/iri Thakur Behariji Maharaj 
(1942) A.L.J. 732, (1943) AH. 155. 206'I.C. 81, 
(•43) A.A. 87. 

(/) Tirumalachariar v. Andal Ammal (1907) 30 
Mud. 406. 

(m) /lami Reddy v. Gangireddi (192.5) 48 Mad. 
722, 87 I.C. 609. ('2.3) A.M. 807. 

(n) (1907) 30 Mud. 406, jupra. 


(o) (1925) 48 Mad. 722, 87 I.C. 609, (’25) A.M, 
807, supra;^ Appandai v. Bagubali (1910) 33 M.»d. 
439, .5 I.C. 280, must be regarded as overruled. 

(p) Ram Charan I^l v. Rahim Baksh (1916) 38 
All. 416, 34 I.C. 108, (’17) A.A. 486. 

Can«appn (1923) 47 Bom. 48. 
77 I.C. 219, (’22) A.B. 420. 

(r) Sham Deei v. Birbhadra Prashnd (19211 43 
All. 463. 62 IC. 432. (’21) A.A. 178. 

402^ r2^\tc. 'aa «■' ' 

637’ !-3?,‘’a.PC.'-268."'’ '''• 
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graph should not be applied before the earlier rules have been tested. Only when they 
fail to furnish a guide, should we proceed to this rule. If we apply the test of nearness 
m degree laid down by the Judicial Committee, the result would be different. 

53A. A summing up of the rules as to the order of succession among 
the male bandhus has been attempted by the Madras High Court (u). They 
are to be applied in the order in which they are stated. 

(1) Atma bandhus succeed in preference to pitri bandhus and matri bandhus. 

nearer line excludes the more remote. This is 

sub-divided into— 

(2) descendants are preferred to ancestors and collaterals; 

(3) father’s descendants take before the descendants of grandfathers. 

(4) Pitri bandhus- succeed before the matri bandhus. 

(5) Among the ^ bandhus of the same or equal lines the nearer excludes the more 
remote. If Rule 5 is to be applied before Rule 3, the decision in Uma Shankar v. 
Nogcshuan (1918) 3 Pat, L.J. 663, 48 I.C. 625, (’18) A.P. I (vide s. 53) would be correct. 
But if Rule 3 is to be first applied it is incorrect. 

(6) If the nUe of nearness in blood fails to furnish a guide, he who confers a superior 
spiritual benefit is preferable to one who confers an inferior spiritual benefit or none. 

(7) When all the above rules do not work, bandhus ex parte patema are preferred 
to bandhus ex parte matema. 

(8) All other things being equal a claimant who is related to the propositus through 
the intervention of two females is to be postponed to one who is related through the 
intervention of only one female. 

53B. The last rule laid down by the Judicial Committee. —Where we 
come to two equal claimants after the application of the above rules, one of 
whom is of whole blood and the other is of half blood, the former is preferred 
to the latter (u). 

54. Order of succession among bandhus.—The following is the order of 
succession among bandhus [see Table on p. 136A below], based on rules in 

§§ 50-53A. 

I.— Atma bandhus. 

Descendants. 

1. Son’s daughter’s son. 

Preferred in Bombay to father’s daughter’s daughter, on the principle that 
both being equally removed from the deceased, the one in the direct line 
of descent should be preferred to the one in a collateral (§ 50A). 

2. Daughter’s son’s son (inferior to 1 in spiritual benefit). Preferred by the Madras 

High Court to no. 3 [53]. 

3. Daughter’s daughter’s son. 

Preferred by the Madras High Court to sister’s son in a case before the Act of 
1929 (to), and therefore, preferable to no. 4. 

4. Lower descendants are not of practical importance. 

Father’s descendants. 

5. Father’s son’s (= brother’s) daughter’s son. 

6. Father’s daughter’s (= sister’s) son’s son. 


(u) Kalimuthu v. AmmamuthM (1935) 58 Mad, (’31) A.PC. 268. 

238, 246, 153 I.C, 107 (’34) A.M. 611. (tu) Kalimuthu v. Ammamuthu (1935) 58 Mad 

(v) Jatindranath Ray v. Nagendranath floi, 238, 153 I.C. 107, (’34) A.M. 611 
(1931) 58 I.A. 372, 59 Cal. 576, 135 I.C. 637, 
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Preferred by the Madras High Court to no. 18 (x) and by the Allahabad High 
Court to no. 27 (v). 

7. Father’s daughter’s daughter’s son. 

Preferred by the Allahabad High Court to no. 20(2). 

8. Father’s son’s son’s daughter’s son. 

9. Father’s son’s daughter’s son’s son. 

•10. Father’s daughter’s son’s son’s son. 

11. Father’s son’s daughter’s daughter’s son. 

•12. Father’s daughter’s son’s daughter’s son. 

•13. Father’s daughter’s daughter’s son’s son. 

•14. Father’s daughter’s daughter’s daughter’s son. 

14-A. Lower descendants of father who are bandhus in Madras but not in Allahabad. 

15. Mother’s father (= maternal grandfather). 


Descendants of grandfathers 

16. Mother’s father’s son {= maternal uncle). 

He succeeds before no. 17(a) and before no. 19(b). 

17. Father’s father’s daughter’s (= father’s sister’s or half-sisters) son. 

He succeeds before no. 18(c) and before no. 19 (§51). 

18. Mother’s father’s son’s son. 

He succeeds before 19. (The decision in Bombay, holding that both take 
equally is either doubtful or must be limited to Bombay [§ 53]. 

19. Mother’s father’s daughter’s son. 

20. Father’s father’s son’s daughter’s son (d). 

21. Mother’s father’s son’s son’s son. 

22. Mother’s father’s son’s daughter’s son. 

« 

23. Father’s father’s daughter’s son’s son. 

It is submitted that the decision in Sham Devi v. Birbhodra Prasad (1921) 43 
All. 463 is erroneous [§ 53] (c). 

24. Father’s father’s daughter’s daughter’s son. 

25. Mother’s father’s daughter’s son’s son. 

26. Mother’s father’s daughter’s daughter’s son. 

27. Father’s father’s son’s son’s daughter’s son. 

In the undermentioned case the competing heirs were father s father s son s son s 
daughter’s son and the second husband’s son of the mother of the propositus and the 
latter was preferred (el). 

28. Mother’s father’s son’s son’s daughter’s son. 

29. Father’s father’s son’s daughter’s son’s son. 

•30. Father’s father’s daughter’s son’s son’s son. 


(*) Bolxi-iami v. Naratjana (1897) 20 Mad. 342, 
348. 

(U) Dvbi n<u V. Mukat Behari Lai (1943) AIL 
131, 207 I.C. 17. (*43) A.A. 177. 

(*) Sabodra v. Shri Behariii Mohraii (1943) All. 
153, 206 I.C. 81 ('43) A.A. 87. See also the 

decision of the Chief Court of Karachi in Tejumal 
V. Mulchand (1946) Kar. 467. 

(fl) Balajubrahamanija Pandija Tha/<iit:or v. Sub- 
baijya I'evar (1938) 6.3 I.A. 93. (1938) Mad. 551. 
40 Bom. L.R. 704. 172 1C. 724, ('38) A.PC. 34; 
Safchoram v. Balakriahna (1925) 49 Bom. 739, 94 
I.C. 817, ('25) A.B. 451 must he rcKardcd as 
overruled; Vlrnngauda Kinf^ar^gatalo v. 

ShulQpi>a (*194^)) Uom. 259, 205 I.C. 328, ( 43) 
A.B. 56. 


(b) Mohandas v. Krishnabai (1881) 5 Bom. 597. 

ic) Ademma v. Hanuman lieddi (1936) Mad. 260, 
('37) A.M. 967. 

(d) The decUian in Sundrammal v. Hangasami 
(1895) 18 Mad. 193, must be regarded as ovcr« 
rute<l. Reference may be made to KMliammal v. 
Sfuthtt rj7/ai (*66) A.M. 118 where it is pointed 
out that in Madras a male bandhu is entitled to 
preference over a female bandhu even though the 
female bandhu is nearer in degree (see the Ed* 
tries considered in that case]. 

(e) United Provinces T/irough Deputy Commis^ 
Stoner Hardoi v. Kanhaiyalat O On. (1941) 16 
Lutk. 551, 192 I.C. 131, ('41) A.O. 337. 

(cl) Pichandi v. E. namaswami (’71) A.M. 204 
Also see 4 43-4(iii) and § 43*7{iv) supra. 
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31. Father’s father’s son’s daughter’s daughter’s son. 

*32. Father’s father’s daughter’s son’s daughter’s son. 

•33. Father’s father’s daughter’s daughter’s son’s son. 

•34. Father’s father’s daughter’s daughter’s daughter’s son. 

*35. Mother’s father’s son’s son’s son’s son. 

36. Mother’s father’s son’s daughter’s son’s son. 

*37. Mother’s father’s daughter’s son’s son’s son. 

38. Mother’s father’s son’s daughter’s daughter’s son. 

*39. Mother s father’s daughter’s son’s daughter’s son. 

*40. Mother s father’s daughter’s daughter’s son's son. 

*41. Mother’s father’s daughter’s daughter’s daughter’s son. 

42. Father’s father’s son's son’s daughter's son’s son. 

*43. Father’s father’s son’s daughter’s son's son's son. 

*44. Father s father’s daughter’s son’s son’s son’s son. 

•45. Father’s father’s son’s daughter’s daughter’s son’s son. 

46. Father’s father’s daughter’s son’s daughter’s son’s son. 

•47. Father’s father’s daughter’s daughter’s son’s son’s son. 

•48. Father’s father’s daughter’s daughter’s daughter’s son’s son. 

•49. Mother’s father’s son’s son’s son’s son’s sen. 

50. Mother’s father’s son’s son’s daughter’s son’s son. 

•51. Mother’s father’s son’s daughter’s son’s son’s son. 

•52. Mother’s father’s daughter’s son’s son’s son’s son. 

*53. Mother’s father’s son’s daughter’s daughters son’s son. 

54. Mother’s father’s daughter’s son’s daughter’s son's son. 

*55. Mother’s father’s daughter’s daughter’s son’s son’s son. 

*56. Mother’s father’s daughter’s daughter’s daughter’s son’s son. 

*56-A Seven descendants of father’s father, a degree lower (sons of nos. 42-48). 
•56-B. Eight descendants of mother’s father, a degree lower (sons of nos. 49-56). 

* These are held to be heirs in Madras but are held not to be heirs in Allahabad 
according to Cajadhar Prasad*s case. 

According to the Patna view no. 15 will come between no. 3 and no. 4; no. 16 between 
no. 5 and no. 6; nos. 17, 18 and 19 between no. 8 and no. 9. 

No. 28 is placed above Nos. 29 to 35 on account of his spiritual efficacy. It must be 
admitted that the result is highly anomalous It is futile to discuss it unless the case 
actually arises. 

IL —Pifn handkus. 


1. Father’s maternal grandfather. 

2. Father’s maternal grandfather’s son. 

3. Father’s paternal grandfather’s daughter’s son. 

4. Father’s maternal grandfather’s son’s son. 

5. Father’s maternal grandfather’s daughter’s son. 

6. Father’s paternal grandfather’s son’s daughter’s son. 

7. Father’s paternal grandfather’s daughter’s son’s son. 

8. Father's maternal grandfather’s son’s son’s son. 

9. Father’s paternal grandfather’s daughter’s daughter’s son. 

10. Father’s maternal grandfather’s son’s daughter’s son. 

11. Father’s maternal grandfather’s daughter’s son's son. 

12. Father’s maternal grandfather's daughter’s daughter’s son. 

13. Father’s paternal grandfather’s son’s son’s daughter’s son. 
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14. Father’s paternal grandfather’s son’s daughter’s son’s son. 

15. Father’s paternal grandfather’s daughter’s son’s son’s son. 

16. Father’s maternal grandfather’s son’s son’s son’s son. 

17. Father's paternal grandfather’s son’s daughter’s daughter’s son. 

18. Father’s paternal grandfather’s daughter’s son’s daughter’s son. 

19. Father’s paternal grandfather's daughter’s daughter’s son’s son. 

20. Father’s maternal grandfather’s son’s son’s daughter’s son. 

21. Father’s maternal grandfather’s son’s daughter’s son’s son. 

22. Father’s maternal grandfather’s daughter’s son's son’s son. 

23. Father’s paternal grandfather’s daughter’s daughter’s daughter’s son- 

24. Father’s maternal grandfather's son’s daughter’s daughter s son. 

25. Father’s maternal grandfather’s daughter’s son’s daughter s son. 

26. Father’s maternal grandfather’s daughter’s daughter’s son’s son. 

27. Father’s maternal grandfather’s daughter’s daughter’s daughter’s son. 

28. Father’s paternal grandfather’s son’s son’s daughter’s son’s son. 

29. Father’s paternal grandfather’s son’s daughter’s son’s son’s son. 

30. Father’s paternal grandfather’s daughter’s son’s son’s son’s son. 

31. Father’s maternal grandfather’s son's son’s son’s son’s son. 

32. Father’s paternal grandfather’s son’s daughter’s daughter’s son’s son. 

33. Father’s paternal grandfather’s daughter’s son’s daughter s son s son. 

34. Father’s paternal grandfather’s daughter’s daughter’s son’s son’s son. 

35. Father’s maternal grandfather’s son’s son’s daughter’s son’s son. 

36. Father’s maternal grandfather’s son’s daughter’s son’s son’s son. 

37. Father’s maternal grandfat’ner’s daughter’s son’s son’s sons son. 

38. Father’s paternal grandfather’s daughter’s daughter’s daughter’s son’s son. 

39. Father’s maternal grandfather’s son’s daughter’s daughters sons son. 

40. Father’s maternal grandfather’s daughter’s son’s daughter's son’s son. 

41. Father’s maternal grandfather’s daughter’s daughter’s son’s sons son. 

42. Father's maternal grandfather’s daughter's daughter’s daughter s son s son. 

43. Father’s paternal grandfather’s son’s son’s daughter’s son’s son s son. 

44. Father’s paternal grandfather’s son’s daughter’s son’s sons sons son. 

45. Father’s paternal grandfather’s daughter’s son’s sons sons sons son. 

46. Father’s maternal grandfather’s son’s son’s son’s sons son’s son. 

47. Father’s paternal grandfather’s son’s daughter’s daughter’s son’s son’s son. 

48. Father’s paternal grandfather’s daughter’s son’s daughter’s sons sons son. 

49. Father’s paternal grandfather’s daughter’s daughter’s son’s son’s son’s son. 

50. Father’s maternal grandfather’s son’s son’s daughter’s son’s son’s son. 

51. Father’s maternal grandfather’s son’s daughter’s son’s son’s son’s son. 

52. Father’s maternal grandfather’s daughter’s son’s son’s son’s son’s son. 

53. Father’s paternal grandfather’s daughter's daughter’s daughter’s son’s son’s son. 

54. Father’s maternal grandfather’s son’s daughter’s daughter’s son’s son’s son. 

55. Father’s maternal grandfather's daughter’s son’s daughter’s son’s son’s son. 

56. Father’s maternal grandfather’s daughter’s daughter’s son’s son's son’s son. 

57. Father’s maternal grandfather’s daughter’s daughter’s daughter’s son’s son’s son. 

HI .— Matri baiidhus. 

1. Mother’s paternal grandfather (/). 

2. Mother’s maximal grandfather. 


/) Krisliitatjtja v. Pichafntna (18Bb) 11 287. 
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3. 

4. 

5. 

6. 

7. 

8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
21 . 
22 . 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41. 

42. 

43. 

44. 

45. 

46. 

47. 

48. 

49. 
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Mother’s paternal grandfather’s son. 

Mother's maternal grandfather’s son. 

Mother’s paternal grandfather’s son’s son. 

Mothers paternal grandfathers daughter’s son ( 9 ). 

Mother’s maternal grandfather’s son’s son 

Mother’s maternal grandfather’s daughter’s son. 

Mother s paternal grandfather’s son’s son’s son. 

Mo her s paternal grandfather’s son’s daughter’s son. 

Mothers paternal grandfather’s daughter’s son’s son 
lie IS preferred to No. 17 (h). 

Mother’s maternal grandfather’s son’s son’s son. 

MoAer s paternal grandfather’s daughter’s daughter’s son. 

Mother s ma ernal grandfather’s son’s daughter’s son 
Mo her s maternal grandfather’s daughter’s son’s son. 

Sllr’! g^=>ndfather’s daughter’s daughter’s son. 

Mothers paternal grandfather’s son’s son’s son’s son. 

Mo her s paternal grandfather’s son’s son’s daughter’s son 

Mo^Ir’! r , -^-ghter’s son’s son. 

utiZ’s m r , daughter’s son’s son’s son. 

Mo her s maternal grandfather’s son’s son’s son’s son 

Mo her s paternal grandfather’s son’s daughter’s daughter’s son 

Mothers paternal grandfather’s daughter’s son’s daughter’s son 

MoSer’I daughter’s daughter’s son’s son.' 

Mother s maternal grandfather’s son’s son’s daughter’s son 

Mother’s daughter’s son’s son. 

MoZ/s Tate "a, daughter’s daughter’s son. 

Mother’s ZZZZZlX 

Mother’s paternal ^andfaUs^onTso"; 

mIZZs -"’a aon’s daughter’s son’s son. 

sr: sr; -cs-r: sr 

MothAr’c 1 , «*ugniers sons daughters sons son. 

Mover s paternal grandfather’s daughter’s daughter’s son’s son’s son 

Mother s maternal grandfather’s son’s son’s daughters In’s In 
Mother’s, maternal grandfather’s son’s son. 

Mother’s maternal grandfather’s daughter^ 

Mother’s paternal grandfather’s daughter’s T 1. ® 

Mother’s maternal grandfather’s sontT daughter’s son’s son. 

Mol!!er’! Zte" daughter’s son’s son. 

Mother’s maternal gr^dfather’s daughter’s son’s son’s son. 

Mother’s natemal jr l daughters daughter’s daughter’s son’s son. 
Mother s paternal_gra^ther’s son’s son’s son’s son’s son’s son. 

(h) Chcneinh v. Subba/ayu (1930) 58 Mad. 3 
562. 128 i.c. 172. (’30) A.M. 555. 


§ 


w Noraijan v. Mahabir Prasad flQoi^ -o 

I.A. 86, 60 J.C. 351, (’21) A.PC. ^ 
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50. Mother’s paternal grandfather’s son’s son’s daughter’s son’s son’s son. 

51. Mother’s paternal grandfather’s son’s daughter’s son’s son’s son’s son. 

52. Mother’s paternal grandfather’s daughter’s son’s son’s son’s son’s son. 

53. Mother’s maternal grandfather’s son’s son’s son’s son’s son’s son. 

54. Mother’s paternal grandfather’s son’s daughter’s daughter’s son’s son’s son. 

55. Mother’s patfemal grandfather’s daughters son’s daughter’s son’s son’s son. 

56. Mother’s paternal grandfather’s daughter's daughter’s son’s son’s son’s son. 

57. Mother’s maternal grandfather’s son’s son’s daughter’s son’s son’s son. 

58. Mother’s maternal grandfather’s son’s daughter’s son’s son's son’s son. 

59. Mother’s maternal grandfather’s daughter’s son’s son’s son’s son’s son. 

60. Mother’s paternal grandfather’s daughter’s daughter’s daughter’s son’s son’s son. 

61. Mother’s maternal grandfather’s son’s daughter’s daughter’s son’s son’s son. 

62. Mother’s maternal grandfather’s daughter’s son’s daughters son’s soa’s son. 

63. Mother’s maternal grandfather’s daughter's daughter’s son’s son’s son’s son. 

64. Mother’s maternal grandfather’s daughter’s daughter’s daughter’s son’s son’s son. 

The above lists are prepared on the basis of the decision and dictum in Kesar Singh’s 
case (i). But nos. 14A and 42-56B of the Atma bandhus. nos. 2ft-57 of the Pitri bandhus, 
nos. 33-64 of the Matri bandhus would be excluded by Drij Mohan’s case (j) and a few 
others by Gajodhar Prasad’s case ih). 


55. Bandhus who are descendants of remoter ancestors.—The bandhus 
for whom the order of succession is given in § 54, are all descendants of the 
great-grandfathers, the grandfathers and father of the propositus and of the 
propositus himself. It may become necessary to consider the position in 
regard to the descendants of ancestors higher than the great-grandfathers, 
vide chart on page 136A. 


The first question that arises in respect of such bandhus is whether they fall under 
the heading Pitri bandhus and Matri bandhus or have to be classified into other classes. 
The importance of such a question may be illustrated thus:—Suppose the two rival claim¬ 
ants are (1) a descendant of mother’s father’s father and, therefore, admittedly a matri 
bandhu, and (2) a cognate descendant of father’s father’s father’s father. If the latter 
must be regarded as a pitri bandhu he will be preferred to the former according to 
me decision in MutKitsami v. Muthukumarasami (1). But it will be noticed that he is 
descended from an ancestor higher than the ancestor through whom the first claimant 
traces descent and he does not appear among the pitri bandhus mentioned in § 49. If 
he falls under a different class which has to be given a different name such as (pitri- 
pitri bandhus), he, being descended from a remoter ancestor and not behig a pitri bandhu 
must yield to his rival. 


The question has never arisen before the Courts and may never arise. An instance 
such a person being regarded as a bandhu, but without any rival claimant is that 
of the father’s father’s father’s son’s son’s daughter’s son (m). Several judges in India 
have expressed the opinion that it is not possible to divide all bandhus into the three 
mentioned in the Mitakshara [§ 46(4)]. The Mitakshara itself does not say that 
all bandhus fall into three classes. Like the individual bandhus the classes mentioned 
m it may be regarded as illustrative and not as exhaustive. The opposite view is staled 
*n,*he second proposition of the Madras High Court in Muttusami v. Muttukumarasami (n) 
which runs thus: “(2) That, as stated in the text of Vridha Satatapa or Baudhavana 
they are of three classes .” ’ 


^ It is true that the four pro|>ositions laid down in that case were geneially approved 

and in Vedachela v. Sixbramanui (o) by the Judicial Committee. But in none 
ot these cases was it necessary to deal with the question and too much should not be 


.'0 (1926) 49 Mnd. 652, 95 I.C. 051, (’26) A.M. 
881. 

(0 (1958) A.L.J. 670, (*38) A.A. 443. 

<k) (1932) 54 All. 698. J38 I.C. 561, (*32) A.A. 
417. 

(0 (1896) 19 Mad. 405. 23 I.A. 83. 


(m) Manick Chand v. Jagnt Settani (1890) 17 
Cal. 518. 

(n) (1893) 16 Mad. 23. 30. 

(o) (1922) 48 I.A. 349. 359, 44 Mad. 753, 64 
I.C. 402, <'2C) A.PC. 33. 
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arched to such general approval. It is submitted that bandhus descended from the 
^gher ancestors should be classed into (1) pitri-pitri bandhus, (2) pitri-matri bandhus. 
(J) matn-pitri bandhus and (4) matri-matri bandhus and similarly for descendants of 
remoter ancestors (p). It is on the tssumption that all bandhus fall into three classes 
that some of the reasoning of the Allahabad High Court in Gajadhar Prasad v. CauH 
Shankar (q) is based. 


56. Female bandhus in Bombay and IVIadi*as.—The bandhus mentioned 
in § 54 above are all males. The Mitakshara nowhere expressly mentions 
female bandhus. The nine instances there given are all instainces of male 
bandhus. The Benares and Mithila schools follow the strict letter of the 
Mitakshara, and do not recognize females as bandhus. In Bombay and 
Madras, however, certain females are recognized as bandhus. 

Every female other than the daughter in Madras, and other than the 
daughter, sister and father’s sister, in Bombay who rank above bandhus, who, 
if she were a male would have been an heir, that is, who is related to the 
propositus by birth, within the limits of degrees for bandhus is regarded as a 
heritable bandhu. The following are instances: — 


IN BOMBAY. 

Brother’s daughter (r). 

Sister’s daughter (s). 

Paternal uncle’s daughter (t). 
Paternal grandfather’s sister’s son’s 
daughter (u). 


IN MADRAS. 

Brother’s daughter (v). 

Brother’s son’s daughter (la). 
Father’s brother’s daughter (lal). 


It has been held by a Full Bench of the Bombay High Court (x) over¬ 
ruling earlier decisions of the same Court that it is not the correct rule, that 
according to Mitakshara law as applied in the Bombay State, a male bandhu is 
to be preferred to a female bandhu even though the latter is nearer in degree. 
The first test to apply is to determine in which particular class a bandhu falls 
among the classes enumerated in Mitakshara, and preference should always 
be given to the class enumerated earlier over those mentioned subsequently. 
The next test to apply would be to find out as to which of the Bandhus is 
nearer in degree in a particular class. If a female bandhu is nearer in rela¬ 
tion she should be preferred to a remote male Bandhu. If the rival claimants 
are equally related then only the principle of religious efficacy should be 
applied and in that case a male can be preferred to a female. 


(p) Umashankar v. Mussamat Nageshwari (1918) 
8 Pat. L.J. 683. 48 I.C. 625, ('18) A.P. 1; Rami 
Beddi V. Ganffi Bcddi (1925) 48 M.id. 722, 87 
I.C. 609. (’25) A.M. 807, 809, 810; Kalimuthu v. 
Ammamuthu (1935) 58 Mad. 238, 153 I.C. 107, 
(•34) A.M. 611. 

(q) (1932) 54 All. 698. 138 I.C. 561. (’32) A.A. 
417. 

(v) Balkrishna v. Ramfcrishna (1921) 45 Bom. 353, 
59 I.C. 771, (’21) A.B. 189. 

(j) Dattatraya v Gongabai (1922) 46 Bom. 541. 
(0 Kenchava v. Cuimallappq (1924) 51 I.A. 368, 
48 Bom. 569. 82 I.C. 966. (’24) A.PC. 209 (post¬ 
poned to father's sister's soo). 

(u) Bat Vijli V. Bai Prabhatakshmi (1907) 9 Bom. 


L.R. 1129. 

(o) Venkatasubramcniam v. Thayarammah (1898) 

2 Mad. 203. 

I to) Jacannndhan v. Adilakshmi (1940) Mad. 
734. (’40) A.M. 545. 

(wl) Fakula Maihi v. Subkdra (*69) A. Oiissa 

3 (case of Madras law. In Madras a father's 
brother’s daughter succeeds os bandhu when the 
deceased has not left .my other male heir: /agan- 
nadhan v. AdilaTcmi (*40) A.M. 545). 

(x) Kisiin Dhondii v. S/iet'anrubui (1949) 52 

Boni. L.R. 327 (’.50) .A.B. 2-54, overruling Baf- 
krixhna v. Bamkriahna (1920) 22 Bom. L.R. 1442; 
.:Dd CIrimoilappa v. Kvnchaca (1920) 45 Bom. 
768- 
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In Madras a male bandhu is entitled to preference over a female bandhu 
even though the female bandhu is nearer in degree (xl). 

Under the Hindu Law of Inheritance (Amendment) Act 2 of 1929, the 
son*s daughter, the daughter’s daughter and the sister inherit with gotraja 
sapindas, the son’s daughter succeeding immediately after the father’s father, 
the daughter’s daughter next after her, and the sister next after the daughter’s 
daughter: see § 43, nos. 13A, 13B and 13C. In Bombay, the sister had a 
higher place even before the Act and retains it. As to half-sister, see § 43, 

13C(2). 

The female relations mentioned above arc regarded as bandhus on the ground th.at 
any relative who is also a cogriate may be treated as coming within the definition of 
bhinna gotra sapinda, and that the term ’sapinda,’ as used in chap, ii, sec. vi, of the 
Mitakshara, includes females” (y). 

In Madras such females come after all the male bandhus (r). For the order in 
Bombay see § 74. Amongst themselves tliey succeed in the order of propinquity. 


56A. Heirs of an illegitimate son.—When the illegitimate son of a woman 
dies leaving his mother but no nearer heirs, she is entitled to succeed as heir 
in accordance with the general principles of Hindu Law (a). The illegitimate 
sons of a prostitute, though by different fathers, are entitled to succeed to 
each other. Similarly, the legitimate son of one of such sons is entitled to 
succeed to them, and also to their legitimate sons (b). So if A and B are 
son and daughter of a woman living in adultery and A dies leaving B but no 
legitimate heirs, B is entitled to succeed to A (c). 


The decisions on the subject were reviewed in a recent case by the 

Madras High Court (cl). 


, In the Madras case (d) on which the present section is based Devadoss, J., said: “It 
IS a msnomer to call the son of a dancing woman, whose paternity is unknown, an 
illegitimate son. The illegitimate son is one born out of wedlock, i.e., no marriage was 
solemnized between the father and the mother. In the case of sons of prostitutes or 
fleeing women the paternity is unknown and it is only an euphemism to call them 
ille^timatc sons. In Roman law they are called .VttHivs Filins. Dancing women have 
their peculiar customs. Their status is recognized in Hindu society. Their customs have 
received the sanction of judicial decisions and the adoption of girls by them is recognized 
by law, and the daughters of dancing women inherit in preference to their sons.” 


. The illegitimate son of a Sudra being on heir to his jather, the father also is an 
heir to him provided, of course, the illegitimate son dies without leaving any issue 
v/idow or mother (c). 


57. Preceptor, disciple and fellow-student.—(1) In default of kindred, 
the property of a deceased Hindu, even though he be a Sudra, passes to his 
preceptor; if there be no preceptor, to his disciple; and if there be no disciple 


(»1) K.iUammal v Muthu Pillai ('60 A.M. 118. 
(V) Balamma v. PuUayja (189.5) 18 Mad. 108, 

4 V \/« 

(*) Narasimmo v. Managammal (1890) 18 Mad. 
^5 Baiah Venkata v. Rajah Surtrnani (1908) 31 
Mad. 321; Lekahamana Iyer v. Ponnu Ammal ('52) 
A. Trav.-Co. 317. 

(a) Jagamath Cir v. Sher Bahadur Singh (1935) 
57 All. 85, 153 l.C. 1078, ('35) A.A. 029; certain 
obicrvotiom in this cose were commented on in 
Sudu Concj/i v. Shankerrao (1055) Nag. 467, ('55) 
A.N. 84. 


tb) Vheanatha v. Doraisu;ami (1925) 48 Mad 
944, 91 l.C. 193, ('26) A.M. 289. 

(c) Dattatraya v. Matha Bala (1934) 58 Bom 
119, 114 l.C. 821, (-34) A.B. 36. 

(cl) State of Madras v. Ramanatha Rao (I960) 
Mad. 800; ('60) A.M. 436; [Matribandhus entitled 
to succeed.) 

(d) (1925) 48 Mad. 944, 946, 91 l.C. 193. ('26) 
A.M. 289, supra. 

(e) Suhrnmania v. Ruthnacclu (1918) 41 Mad 
44, 42 l.C. 356, (*18) A.M. 1346 (F.B.]. 
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to his fellow-student. In determining who is a preceptor, a disciple or a 

fellow-student, the Court will only consider the imt>arting of purely religious 
instruction (f). 


(2) Entrance of a Hindu into a religious order generally operates as a 
civil death (/I). The man who becomes an ascetic severs his connection with 
the members of his natural family and being adopted by his preceptor 
becomes, so to say, a spiritual son of the latter. The other disciples of his 
Guru are regarded as his brothers, while the co-disciples of his Guru are 
looked upon as uncles and this way a spiritual family is established on the 
analogy of a natural family (g). Also see § 111 post. 

Mitalphara, ch. 2 sec 7. In the Madras case referred to above, it was held that the 
disciple of an ascetic Sudra, who left no kindred, was entitled to succeed to his estate 
so as to prevent its escheat to Government. 

Under the Bengal School of law a LHhshaguTu who is not the person who gives 
upanayan cannot be regarded as Acharya or preceptor and is not entitled to succeed to 
the property of his disciple in default of kindred (h). 

In the undermentioned case the Andhra Pradesh High Court had to consider whether 

the avocation of Sishya Sancharam was an office of property and whether it was heritable 

and partible. It had also to consider whether earnings from this avocation constitute joint 
family property (hi). 


58. Hermits and members of religious orders.—The heir to the property 
of a hermit (Vanaprastha) is his spiritual brother belonging to the same her¬ 
mitage, to that of an ascetic (5anyasi) a virtuous pupil, and to that of a 
student in theology (Bramhachari) his religious preceptor. These heirs are 
entitled to succeed in preference to the kindred of the deceased. This rule 
applies only to members of the twice-born classes. It does not apply to 
Sudras unless some usage or custom to that effect is proved (i). 

Mitakshara, ch. 2, sec. 8; see § 111 below. The heirs mentioned in § 57 are not 
entiled to succeed except in default of kindred. Thg present section deals exclusively 
with succession to the property of members of religious orders who belong to the twice- 
KX)rn classes. Sanyasis are members of the twice-born classes ())• The heirs enumerated 
in this section are entitled to succeed in priority to the kindred of the deceased. 

59. Escheat.—(1) On failure of all the heirs mentioned above, the 
Government takes by escheat (k ). Where the Government claims by escheat, 
the onus lies on the Government to show that the last proprietor died without 
heirs (1). 


579, ('24) A.A. 742. Ho\ve\'er, see Krishna Singh 
V. .\fathura Ahir, (’72) A. AIL 273. 

(i) (1915) 39 Bom. 168. 174, 26 I.C. 607, ('14) 
A.B. *116, supra. Also see Das v. Sant Ram 

supra; Gulabran v. Nagorao (1952) Najj. 591, (’52) 
A.N. 102 (Requirements of a person taJeiog santjas). 

(k) Collector of MasuUpatam v. Cacaly Veukatn 
(1860) 8 M.I.A. 500. Ram Chandra v. Man Singh 
(’68) A.S.C. 954. 

(/) Cirdhari Lall v. Bengal Gocemment (1868) 12 
M.I.A. 448. 10 W.R. 31 (P.C.) Gnnpat v. Secre- 
tanj of State (1921) 43 Bom. 1106, 1110, 62 
I.C. 109. (’21) A.B. 138; United Provinces through 
Deputy Commissioner llardoi v. Kanhaiyalal 
Ors. (1941) 16 Luck. 551. 192 I.C. 131. (’41) A.O. 
337; Stfitc of Madras v. Ramanatha Rao (’60) A-M» 
436. (1960) Mad. 800. 


(f) Sambasiva v. Secretory of State for India 
(1921) 44 Mad. 704, 63 I.C. 059. (’21) A.M. 537. 

(/I) For essentials of initiation into Sanyasa 
ashram see § 111 port, and cases there cited. 

(g) Sital Das v. Sont Ram (’54) A.S.C. 606, 613. 

(U) Sadananda v. Harinam (’50) A.C. 179. 

(hi) Tirucenkatacharier v. AndaUimma (’69) 
A.A.P. 303. 

(i) Ramdas v. Baldevdas (1915) 39 Bom. 168. 
26 I.C. 607, (’14) A.B. 116 (Sanyasi]; Dharama- 
ptiram V. Virapandiyam (1899) 22 Mad. 302 

[Sudra]: Collector of Decca v. Jagat Chunder 
(1901) 28 Cal. 608 (claim of preceptor's preceptor 
alln>«ed as proved by custom]; Harish Chandra v. 
Atir Mahmud (1913) 40 Cal. .345, 18 I.C. 474 
(Sudral; Somosniniarnm v. Vaithiliuga (1917) 40 
Mad. 846. 41 I.C. 546. ('18) A.M. 794 (SudraJ; 
S'jhhaddi v. Gobhid (1924) 46 All. 616, 80 I.C. 
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(2) An estate taken by escheat is subject to the trusts and charges, if 
any, previously affecting the estate (m), e.g., inaintenjmce of widows (?i), 
and mortgages created by a widow for legal necessity (o), but not to un¬ 
authorized alienations by widows (p). 

Succession after Reunion 

60. Order of Succession among reunited members.—In Madras, it has 
been held that the share of a reunited member survives to the other members 
of the reunited family like the share of a member of a normal joint family (q). 

In Calcutta the opinion has been expressed that the principle of survivorship applies 
to reunited coparceners (r). 

The Madras High Court has expressed the opinion that a reunited son has a preferen¬ 
tial right of inheritance to one who remains separate (s). 

The following is the order of succession according to Viramitrodaya: 

(1-3) Son, grandson and great-grandson; 

(4) reunited whole brother; 

(5) reunited half-brother and separated full-brother (t); 

(6) reunited mother; 

(7) reunited father; 

(8) any other reunited coparcener; 

(9) half-brother not reunited; 

(10) mother not reunited; 

(11) father not reunited; 

(12) widow; 

(13) daughter; 

(14) daughter’s son; 

(15) sister. 

Subject to the above, the succession goes to the sapindas, samanodakas and bandhus 
in the order and according to the rules set forth in §§ 43, 45 and 50 (u). 

As to reunion, see §§ 342-344. 

The order of succession, according to the Smriti Chandrika, is as follows: (1) son, 
grandson, great-grandson, (2) reunited full-brother, (3) separated full-brother, (4) reunited 
half-brother, (5) reunited father or paternal uncle, (6) separated half-brother, (7) father, 
(8) mother, (9) virtuous widow, (10) sister, (11) sapindas, and (12) samanod^as. 

According to the Mayukha, the reunited member has in every case preference over 
the unreunited. But when there are separated full-brothers and reunited half-brothers, 
uncles and the like, the separated full-brother, etc., takes equally with the reunited 
half-brother, etc. After the brother, the mother takes, then the father, then the widow, 
then the sister, then the daughter, and after her the nearest sapinda. 

See Ghose’s Hindu law, 3rd ed., pp. 625-626. 

/ 


(m) (1860) 8 M.I.A. 500. 527, supra. 

(n) Colab Koonwar v. Collector of Benares (1847) 
4 M.I.A. 246, 258. 

(o) Cobd/]/ Vencata v. Collector of Masulipatam 
(1867) 11 M.I.A. 619. 

(P) (1860) 8 M.I.A. 500, 527. supra. 

(q) Samudrala v. Samudrala (1910) 33 Mad. 165, 
3 I.C. 741. 


(r) Jasoda v. Sheo (1890) 17 Cal. 33; Sham v. 
Court (1873) 20 W.R. 197. 

(a) Nana v. Ramchandrc (1909) 32 Mad. 377, 
382. 383, 2 I.C. 519. 

(t) Ramasami v. Venkatesam (1893) 16 Mad. 
440 . 

(u) Sarkar’s Hindu Law, 7(h ed.. p. 587. 
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fpmau’ school.—According to the Bengal school no 

emale ^uld inherit to a male unless she is expressly named as an heir in the 

n 1 females recognized as heirs in that school 

Ilf daughter, (3) the mother. (4) the father’s mother, 

and (d) the father s father s mother (v). 


T u F^ale heirs: IVIitakshara school.—(1) Before the Hindu Law of 

^entance (Amendment) Act, 1929, the only females recognized as heirs in 

(1) the widow, (2) the daughter, 
(d) the mother, (4) the father^s mother, and (5) the father’s father’s mother. 

Ihe exclusion of other females was founded on a text of Baudhayana which 

says: Women are devoid of the senses, and incompetent to inherit” (x). 

Accordingly it has been held in Lahore that a sister’s son’s daughter is not 
an heir (y). 


f ^mbay school follow the text of Baudhayana. These 

d’e nearest sapinda the inheritance next 
sapinda” to include females also ( 2 ). On that inter- 
pretatjon the Madras s^ool has held that the brother’s daughter, sister’s daughter, brother’s 

fa^ersister are also heirs in the Madras State [§ 56]. The Bombay 
school has gone much further, and it includes in the list of female heirs not only the 

^DindM^^r?^8^ Benares. Mithila and Madras schools, but also widows of gotraja 

widows of gotraja sapindas as heirs in Bombay has 
r ^ Privy Council on the ground of usage (a). But the widows of bandhus 

are not recognized as heirs an 3 rwhere; for instance, a sister’s son’s widow (b) 


(2) Under the Hindu Law of Inheritance (Amendment) Act, 1929, which 
came into force on the 21st February 1929, the son’s daughter, the daughter’s 
daughter, and the sister (§ 43-13A to C) rank as heirs in all parts of India 
where the Mitakshara law prevails. Before the Act they ranked as heirs only 
in the Bombay [§ 56] and Madras [§ 56] States. 


Before the Act, both the son’s daughter and the daughter’s daughter ranked as bandhus 

r 8 ^ however, they both inherit as gotraja sapindas 

^ regards the sister, she succeeded in Bombay immediately 
after uie paternal gi^dmother, and in Madras she succeeded as a bandhu. As regard 
her place m the order of inheritance in Bombay, the Act effects no change, and she 
1 ^ paternal grandmother as she did before the Act Is. 651. 

Siu^ter^§ 43'^no^*3C] ^ succeed immediately after the daughter’s 


62. Female heirs in Benares and Mithila.—The only females recognized 
as heirs in the Benares and Mithila schools before the Hindu law of Inheri- 


(o) Guru Gobind v. Anand Lai (1870) 5 Bene 
L.R. 15, 37 fK.B.l. 

(to) Jagan Nath v. Champa (1906) 28 All. 307; 
Srimatt Krishna v. Bhaiya-Baieitdra (1927) Luck 
43, 104 I.C. 155. ('27) A.O. 240; Jang Bir\. Mst. 
Jamna (1931) 12 Lah. 534, 135 I.C. 593, ('32) 
A.L. 37 [sister not an heir], 

(x) Lallubhoi v. Cassibai (1880) S Bom. 110, 118, 


7 LA. 212, 231. 

(y) Bames/iioar v. Mst. Ganpati Devi (1937) 
Lah. 525, 166 I.C. 753, ('36) A.L. 652. 

(X) Bafamma v. Pullayya (1895) 18 Mad. 168, 
170. 

(fl) (1880) 5 Bom. 110, 7 LA. 212, 237, ruprj. 
(b) Rameshtcar v. ^fst. Ganapcti Devi (1937) 
Lab. 525, 166 I.C. 753, ('36) AX. 632. 
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tance (Amendment) Act of 1929 were (1) the widow, (2) the daughter, (3) 
the mother, (4) the father’s mother, and (5) the father’s father’s mother. No 
other female was recognized as an heir (c). Under the Act, the son’s 
daughter, the daughters daughter, and the sister also rank as heirs r§ 43 
nos. 13A, 13B and 13C]. ' 


63. Female heirs in Madras.—The Madras school recognizes not only the 
widow, daughter, mother, father’s mother, and father’s father’s mother as 
heirs, but also the females mentioned in sec. 56 above. This includes the 
son’s daughter, daughter’s daughter and sister who are now expressly named 
as heirs in the Hindu Law of Inheritance (Amendment) Act 2 of 1929, see 

§ 61A above. The Madras school does not admit the widows of gotraja 
sapindas as heirs (d). 


64. Female heirs in Bombay.—The Bombay school recognizes not only 
the widow, daughter, mother, father’s mother, and father’s father’s mother as 
heirs, but also the following females: — 

(1) Sister, whether of the whole or half-blood. The sister is considered 
a sapinda by virtue of her affinity to her brother. She is also considered a 
gotraja sapinda as having been born in her brother’s gotra or family (e) 
[§ 65], Half-sisters succeed as much as sisters of the whole blood [§ 66]. 
The sister is now expressly mentioned as an heir in the Hindu Law of Inheri¬ 
tance (Amendment) Act 2 of 1929 [§ 43 (13C>]. 

Ihe Mayukha expressly names the sister as an heir. The Mitakshara does not name 
the sister, but certain commentators of repute, such as Balambhatta and Nanda Pandita, 
say that in the term “brothers” whom the Mitakshara does name, sisters are included (/). 
She is also expressly mentioned as an heir in Nilkantha’s Commentary. 

The paternal uncle’s daughter is not a gotraja sapinda (g), but a bandhu fS 56]. 

(2) Father’.s sister, whether of the whole or half-blood.—See § 74. 

(3) Widows of predeceased gotraja sapindas, that is, of sapindas and 
samanodakas (h), but not widows of bandhus or bhinna-gotraja sapindas (i). 
Thus the son, the father, the brother, the brother’s son, the oaternal uncle 
the paternal uncle’s son, are all gotraja sapindas of the deceased. Therefore^ 
according to the Bombay decisions, the son’s widow (j), the step-mother 
(father’s widow) (k), the brother’s widow (1), the brother’s son’s widow 
(m), the paternal uncle’s widow (n), and the widow of the paternal uncle’s 
son (o), are all sagotra sapindas and inherit necessarily before the bandhus. 
The above list is not exhaustive, but merely illustrative. See § 68. 


O') Tirath Ram v. Mst. Kahan Devi (1920) 1 
Lah. 588, 593-594, 80 I.C. 101, ('21) A.L, 149; 
^ftt. Sujan Devi v. Jagiri Mai (1920) 1 Lah. 608, 
59 I.C. 124, ('20) A.L. 514. 

(d) Balamma v. Pullaya (1895) 18 Mad. 168 
[widow of great-grandson of great-grandfather of 
the deceased not an heir]; Kunakammal v. Anantha- 
mathi (1914) 37 Mad. 293. 25 I.C. 901, (*13) 
A.M. 18 [brother's widow not an heir). 

(e) Kesicrbai v. Valab (1880) 4 Bom. 188. 

(/) Kesserbai v. Valub (1880) 4 Bom. 188, 197, 
204. 

(g) KrUhnabai v. KesUov (1920) 22 Bom. L.R. 
1162, 59 I.C. 511, ('20) A.B. 237. 


t V. Casaibai (1880; 5 Bom. 110, 7 

i;A Lakahmibai v. Jayram (1869) 6 Bom. 


(l) Vallabhda .1 v. Sakarhai (1901) 25 Bom. 281. 
ii) Roopcluind v. Poolchand (1824) 2 Bom. 670 
(k) (1880) 4 Bom. 188. 208, supra. 

(0 Nahalchand v, Hemchand (1885) 9 Bom 31 

(m) Sladhavram v. Dave (1897) 21 Bom 739 
(»i) Racjtcva v. Kalingjpc (1892) 16 Bom. 716- 

Wagfiimnt/i Shankar v Laxmibai (1935) 59 Bom 
417, 37 Bom. L.R. 150, 157 I.C. 658, ('35) A.B. 


(o) (1880) 5 Bom. 110, 7 I.A. 212, supra 
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The widows of gotraja sapmdas are recognized as heirs in the Bombay State only 

elsewhere (p). Act XVIH of 1937 made the widow of a 

of predeceased son’s predeceased son heirs throughout 
India except under the Dayabhaga School. 


A gotraja sapinda is one bom in the gotra or family of the deceased 

Mpotra sapinda means of the same gotra and includes females that enter 
deceased by marriage. 


The expression 
the gotra of the 


^ (4) Female bandhus mentioned in section 56 above.—These include the 
son s daughter and daughter’s daughter, both of whom are expressly mention¬ 
ed in the Hindu Law of Inheritance (Amendment) Act 2 of 1929. But they 
inherit with gotraja sapindas [§ 43, nos. 13A and 13B]. 


65. Sister’s place as an heir in the Bombay State.—(1) A sister is an heir 
in the Bombay State [s. 64(1)], and she inherits immediately after the 
paternal grandmother both under the Mayukha and the Mitakshara as inter¬ 
preted m Bombay (q). Her place in the order of succession is not affected by 
the Hindu Law of Inheritance (Amendment) Act 2 of 1929 fS 43 (130 d 
See § 72(12) and § 77(12). 

Both under the Mayukha and the Mitakshara as interpreted in Bombay, 

a sister does not take before a full-brother’s son (r). In cases governed by 

the Mayukha. she takes even before a half-brother (s). and half-brother’s 

son (t), but not in cases governed by the Mitakshara (u). See §§ 72 and 77 
below. 


The sister takes before a paternal uncle (u), a paternal uncle’s son (la), a paternal 
uncles sons son (x), or a more remote paternal male relative (y). She also takes before 
a sons widow ( 2 ), a step-mother (a), a brother’s widow (b), or paternal uncle’s widow 
(c) all of whom are widows of gotraja sapindas [§ 68]. She also succeeds in preference 
to a paternal step-grandmother (d). 

(2) Sisters take absolute estates in severalty, and not as joint tenants in 
Bombay (e). 


66. Half-sister as an heir in the Bombay State.—A half-sister is an 
heir in the Bombay State and she inherits, in cases governed by the Mitak¬ 
shara, immediately after the full-sister (/) and in cases governed by the 
Mayukha after the half-brother (g). Her place in the order of succession is 
not affected by the Hindu Law of Inheritance (Amendment) Act 2 of 1929 
[§ 43(13C)]. 


(p) Ananda Bibcc v. Nounit LmI (1883) 9 Cal. 
315, 317*22; Balamma v. Pullaijya (1895) 18 Nfad. 
168; Thayammal v. Annamalai (1896) 19 Mad. 35; 
Kanakammal v. Ananthumathi (1914) 37 Mad. 293 
25 I.C. 901, (*15) A.M. 18; Soshil Chand v. Mongol 
Ram ('54) A. Punj. 26. (’54) Punj. 449. 

(q) West and Buhler, 4th ed., 109-110; Venayeck 
V. Luxumeeboee (1864) 9 M.I.A. 516 in App. from 
1 Bom. H.C. 117 (a Mayukha case]; Lallubhai v. 
Mai.kuvarboi (1878) 2 Bom. 388, 421, 445-446; 
Ke^ierbai v. Valab (1880) 4 Bom. 188; Vithaldas 
V. Jcihuboi (1880) 4 Bom. 219,' 221; Bhagwon v. 
Waruboi (1908) 32 Bom. 300. 

(r) Mulji V. CursandoM (1900) 24 Bom. 563. 

(») Sakharam v. Sitaboi (1879) 3 Bom. 353. 

(t) (1908) 32 Bom. 300, supra; Hari Annaii v. 
Vasudev (1914) 38 Bom. 438, 441. 23 I.C. 944, 
(14) A.B. 134. 

(u) West and Buhler, 4th ed., 103-106; (1900) 


24 Bom. 563, 573. 579. supra; (1914) 38 Bom. 
438, 23 I.C. 944, (’14) A.B. 134, supra. 

(c) See Trikam v. Natha (1912) 36 Bom. 120, 12 
I.C. 359 [half-sister Mayukha]. 

(tc) (1864) 9 M.I.A. 520, in App. from 1 Bom. 
H.C. 117, supro. 

(x) Biru V. Khandu (1880) 4 Bom. 214. 

(y) Dhondu v. Gangabai (1879) 3 Bom. 369. 

(z) Vithaldas v. Jeshubai (1880) 4 Bom. 219, 221. 

(а) Lakshini v. Dada (1879) 4 Bom. 210. 

(б) Rudrapa v. froca h904) 28 Bom. 82. 

(c) (1880) 4 Bom. 188, supra. 

(d) Lingangowda v. Tulroica (1915) 17 Bom. 
L.R. 315, 28 I.C. 588, (’IS) A.B. 48. 

(e) Rindabai v. Anacharya (1891) 15 Bom. 206. 
(/) West and Buhler, 2nd ed.. p. 186; Jana v. 

Rakhma (1919) 43 Bom. 461, 52 I.C. 8, (’19) A.B. 

12 . 

(g) (1880) 4 Bom. 188, 207-209, supra. 
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A half-sister takes before a step-mother (h), a paternal uncle (i), or a paternal 
uncle’s widow (j). 

67. Father’s sister as an heir in the Bombay State.—See § 74. 


68. Widows of gotraja sapindas as heirs in the Bombay State.—The 
succession of widows of gotraja sapindas [§ 64 (3) ] is governed by the follow¬ 
ing rules: — 

(i) No widow of a gotraja sapinda can inherit until after “the compact 
series of heirs” [ending with the brother’s son (/c)], nor until after 
the sister and half-sister (1). 

(ii) Subject to the above rule and provided that there is no existing male 
gotraja sapinda within the six degrees of the line to which her 
husband belonged (m), the widow of a gotraja sapinda stands in 
the same place as her husband, if living, would have occupied. 

(iii) Where the contest lies between the widow of a gotraja sapmda re¬ 
presenting a nearer line and a male gotraja sapinda representing a 
remoter line, the former inherits by preference over the latter (n). 

(iv) Widows of gotraja sapindas may succeed to the estate of a male or 
to that of a female. In the former case, they take a widow’s estate; 
in the latter, an absolute estate [§ 170(2), 171(2)]. 

(v) A widow who has remarried is not entitled to inherit as a gotraja 
sapinda in the family of her first husband (o). But unchastity at 
the time when the succession opens is not a disqualification to in¬ 
herit as a gotraja sapinda (p). 

The series of heirs beginning with the son and ending with the brother’s son is 
called “the compact series of heirs.” No widow of a gotraja sapinda can inherit before 
any of these heirs (q). Nor can she inherit before the sister or half-sister (r).^ 
A son is the nearest male gotraja sapinda of the deceased owner; therefore, the first 
in the series of widows of gotraja sapindas is the son’s widow (s). Then comes the 
grandson’s widow, and then the great-grandson’s widow. 

4 

The male next after the great-grandson is the daughter’s son. But he is not a 
gotraja sapinda, for he belongs to different gotra or family. 

The next male is the father. The male gotraja sapindas of the deceased in his father’s 
line are his (1), brother, (2) brother’s son, (3) brother’s son’s son, (4) brother’s son’s 
son’s son, (5) brother’s son’s son’s son’s son, and (6) brother’s son’s son’s son’s son’s son. The 
father’s line begin with the father and ends with the brother’s son’s son’s son’s son’s son. 
The father being the first in his line, the step-mother (father’s widow) is the first in the 
series of widows of gotraja sapindas in the father’s line, and she takes before the brother’s 
widow who is the second in the said series. But she is not entitled to inlierit if there 
exists any lineal descendant of the father as far as the sixth degree, that is, if there be a 


(h) (1880) 4 Bom. 188, «upra. 

(0 (1912) 36 Bom. 120, 12 I.C. 359, supra. 

(0 (1880) 4 Bom. 188, supra. 

(k) NaholcfuiTul V. Hcmcfuifid (1885) 9 Boni. 31, 
34 (note). 

(l) Vithaldas v. Jeshubai (1880) 4 Bom. 219, 221. 
Note that the son’s widow is the 6rst in the series 
of widows of gotraja sapindas. 

(m) LaUubhai v. Cassibai (J880) 5 Bom. 110, 7 
I.A. 212, in app. from 2 Bom. 388; Hochatxj v. 
Kalingapa (1892) 16 Bom. 716, 720; Kashtbal v. 
Moreshvar (1911) 35 Bom. 389, 11 I.C. 560; 
Basangaoda v. Basangavda (1915) 39 Bom. 87» 127 


I.C. 167, (’14) A.B. 202; Ambaidas v. Jijibhai 
(1912) 14 Bom. L.R. 261, 14 I.C, 979 [a MayuJcha 
case]. 

(n) (1892) 16 Bom. 716, 718, supra-, (1915) 39 
Bom. 87, 27 I.C. 167, (’14) A.B. 202, supra. 

(o) Pranjivan v. Bai Bhikhi (1921) 45 Bom. 1247, 
63 I.C. 947, (’21) A.B. 57. 

(p) Akoba Loxmnn v. Sol Genu (1941) Bom. 438, 
197 I.C. 157, (’41) A.B. 204. 

(g) (1885) 9 Bom. 31, 34, (note), supra. 

(r) (1880) 4 Bom. 219, 221, supra. 

(s) (1880) 4 Bom. 219, 221, supra. 
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brother, a brother’s son, a brother’s son’s son, a brother’s son’s son’s son, a brother’s son’s 
sons sons son, or a brothers sons son’s son’s son’s son. See cL (ii) of this section. 

u u Suppose now that the contest is between a brother’s widow and a paternal uncle The 

husband of ^e brother’s widow, that is, the brother, belongs to the father’s line and the 

paternal uncle belongs to the father’s father’s line, that is, a remoter line. The brother’s 

widow IS therefore entitled to succeed before the paternal uncle. See cl. (iii) of this 
section. 


1 *^^ right of widow of predeceased gotraja sapindas to inherit. _The 

right of these females to inherit rests mainly on the ground of positive acceptance and 
usage (t). ^ t' 


Illustration 

n a widow of a predeceased brother, and a paternal uncle. 

.u ’ succeed to the estate. The next heir, on the widow’s 

A® brother, and not the paternal uncle of A, the reason being 
that the husband of >1 s brothers widow (that is, A’s brother) belongs to A’s /other’s 
hne while A s paternal uncle belongs to A’s father's father's line which is remoter line. 
On the death, however, of the brother’s widow, the heir to A’s estate will be his paternal 
uncle A s widow t^es a widow’s estate in her husband’s property. The brother’s widow 
also takes a widows estate [§ 170]. The paternal uncle takes the property absolutely 
and on his death it will pass to his own heirs. j 


69. Widows of samanodakas as heirs in the Bombay State.—The widows 
of predeceased samanodakas [§ 40] are held to be heirs in the Bombay 
State (u). 


70. Daughters of descendants, ascendants and collaterals as heirs in the 
Bombay State.—The female descendants of the propositus and of his ancestors 
are bandhus in the Bombay State [§ 56]. 


(0 Lallubhoi v. Cauibai (1880) 7 I.A. 212, 237, (u) Lakshmibai v. Jayram (1869) 6 Bom. 

S Bom. 110, 124. H.C.A.C. 152. 
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CHAPTER VI 

ORDER OF SUCCESSION TO MALES IN THE 

BOMBAY STATE 

LAW PRIOR TO HINDU SUCCESSION ACT, 1956 

71. Succession in the Bombay State. — (1) The order of succession to 
males in the Bombay State is different from that in other parts of India where 
the Mitakshara law prevails. The difference arises from the fact that the 
Bombay school recognizes as heirs certain females who are not recognized as 
heirs in other parts of India [§§ 64-70]. 

(2) In the Bombay State itself there is a difference between the order of 
succession in cases governed by the Mayukha [§ 12(2)]. 

72. Order of succession in cases governed by the Mitakshara. —The 
following is the order of succession to males among sapindas in the Bomaby 
State in cases governed by the Mitakshara: — 

1-6. Son, son’s son (whose father is dead), and son’s son’s son (whose 
father and grandfather are both dead). These inherit simultane¬ 
ously. Under Act XVIII of 1937 the widow, the predeceaised son’s 
widow, and the widow of a predeceased son of a predeceased son, 
are also recognized as heirs. (See § 43). 

See notes to § 43, nos. 1-3 and 4. 

7. Daughter— 

See § 43, no. 5, notes (i), (iv), (v), (vi) and (vii). 

In the Bombay State, daughters do not take as joint tenants with benefits of 
survivorship, but they take as tenants-in-common. Further, a daughter in that 
State does not take a limited estate in her father’s property, but takes the property 
absolutely. Thus if a Hindu governed by the Bombay school dies leaving two 
daughters, each daughter takes an absolute interest in a moiety of her father’s 
estate, and holds it as her separate property, and on her death her share will pass 
to her own heirs as her stridhan (v) [§ 170]. 

8. Daughter’s son— 

See notes to § 43, no. 6. 

9. Mother— 

See notes to § 43, no. 7. 

As to a step-mother see no, 27 (post.) 

10. Father. 

11. Brother— 

(i) of the whole blood. 

(ii) of the half-blood. 

(v) Bliagirihibai v. Kahnuiirav (1887) 11 Bom. Vithappa v. Sapilri (1910) 34 Bom. 510, 7 I.C. 
285; Guloppa v. Tarawa (1907) 31 Bom. 453; 445. 
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A brother of the full blood succeeds before a brother of the half-blood See notes 
to § 43, no. 9; see also § 44. 

12. Brother’s son—(tu) 

(i) of the whole blood. 

(ii) of the half-blood. 

Sons of brothers of the whole blood succeed before sons of brothers of the half-blood 
See notes to § 43, no. 10; see also § 44. 

13. Grandmother (Father’s mother) — 

See note to no. 14 below. 

14. Full sister— 

Her place in the order of succession is not affected by the Hindu Law of Inheritance 
(Amendment) Act 2 of 1929 [§ 43 (13C)]. See § 64(1) and § 65. 

15. Half-sister— 

See § 43, No. 13C § 64(1) and § 66. 

The three remote descendants of the deceased 

16. Great-great-grandson— 

It is not settled whether nos. 16. 17 and 18 succeed before or after no. 19. In 
Appaji V. Mohan Lai (x), the question was raised, but not decided. 

17. Great-great-great-grandson. 

18. Great-great-great-great-grandson. 

Widows of 4 male lineal descendants of the deceased 

19. Great-grandson’s widow. 

20. Great-great-grandson’s lotdoio. 

21. Great-great-great-grandson’s widow. 

22. Great-great-great-great-grandson’s widow. 

The 4 remote descendants of the brother 

23. Brother’s son’s son. 

He does not succeed before but succeeds after the son’s widow (a) [no. 17J. 

24. Brother’s son’s son’s son. 

25. Brother’s son’s son’s son’s son. 

26. Brother’s son’s son’s son’s son’s son. 

The 4 remote descendants of the brother 

27. Step— mother (y). 

28. Brother’s widow (z). 

29. Brother’s son’s widow (a). 

30. Brother’s son’s son’s widow. 

31. Brother’s son’s son’s son’s widow. 

32. Brother’s son’s son’s son’s son’s widow. 

33. Brother s son’s son’s son’s son’s son’s widow. 


(w) Nahalchand v. Hemchand (1885) 9 Bom. 31 
(takes before brother's son’s widow.) 

(x) (1930) 54 Bom. 564, 611, 127 I.C. 385. 
(’30) A.B. 273 [F.B.] 

(j^) Raklimabai v. Tukaram (1887) 11 Bom. 47 
takes before half brother’s widow; Rusoabci v. 


Zoolekhabai (1895) 19 Bom. 707 (takes before 
paternal uncle’s son). 

(z) Basangacda v. Basangacda (1915) 39 Bom. 
87. 27 l.C. 167. (’14) A.B. 202 (takes before pat. 
uncle’s son). 

(a) MadJiavram v. Dave (1897) 21 Bom. 739. 
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§ 72 


Father's father and his 6 descendants 

1 






See § 43, nos. 13A, 13B and 13D. 


(2) of the half-blood 


34. Father’s father. 

34A. Son's daughter. 

34B. Daughter's daughter. 

34C. Sifter’s son (b). 

35. Paternal uncl^. 

(1) of the whole blood. 

36. Paternal uncle’s son. 

He takes before no. 42. [Racbaua v. Kalingapa (1892) 16 Bom. 716.] 

37. Paternal uncle’s son’s son. 

He takes before no. 42, [Kashibai v. Moreshwar (1911) 35 Bom. 389.] 

38. Paternal uncle’s son’s son’s son. 

39. Paternal uncle’s son’s son’s son’s son. 

40. Paternal uncle’s son’s son’s son’s son’s son. 

' Widoics of father's father and his S descendants 


41. Father’s step-inot/tcr. 

42. Paternal uncle’s widow. 

She takes before father’s sister (c). 

43. Paternal uncle’s son’s icidoti?. 

44. Paternal uncle’s son’s son’s widow. 

45. Paternal uncle’s son’s son’s son’s u;idotc. 

46. Paternal uncle’s son’s son’s son’s son’s tcidoio. 

47. Paternal uncle’s son’s son’s son’s son’s son’s loidoic. 


The 3rd agnate female and the 3rd agnate male ancestor, and the latter's 6 

descendants 

48. Father’s father’s mother. 

49. Father’s father’s father. 

50. Father’s paternal uncle. 

51. Father’s paternal uncle’s son. 

52. Father’s paternal uncle’s son’s son. 

53. Father’s patei'nal uncle’s son’s son’s son. 

54. Father’s paternal uncle’s son’s son’s son’s son. 

55. Father’s paternal uncle’s son’s son’s son’s son’s son. 

Widows of father's father’s father and his 6 descendants 

56. Father’s father’s step-mother. 

57. Father’s paternal uncle’s widow. 

58. Father’s paternal uncle’s son’s widow. 

59. Father’s paternal uncle’s son’s son’s widow. 

60. Father’s paternal uncle’s son’s son’s son’s widow. 

61. Father’s paternal uncle’s son’s son’s son’s son’s tvidow. 

62. Father’s paternal uncle’s son’s son’s son’s son’s son’s widow. 

The remaining sapindas and t/ieir tcidoics 

63-70. The 4th agnate female and the 4th agnate male ancestor and the lalter’s 6 
descendants, one after another (d). 

71-77. Widows of gotraja sapindas nos. 64 to 70, one after another (d). 


(b) Ambobai v, Keshae Baitdochanti (1941) Bom. A.B. 298. 

230, 19.5 I.C. 172, (’41) A.B. 223. Ainhaitlas v. 

(c) S/ionivor v. Lnxmibai (1935) 59 261, 14 I.C. 971. 

Bom. 417, 157 I.C. 658, 37 Bom. L.R. 150 ('35) 


Jiiibhai (1912) 14 Bom, L.R. 
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73. Order of succession among samanodakas.—Failing sapindas and 
their widows (§ 72), the inheritance goes to Samanodakas according to the 
rules stated in § 45 above. 


74. Order of succession among bandhus.—Failing samanodakas, the 
inheritance passes to bandhus according to the rules laid down in §§ 46 to 54 

and 56 above. As regards the succession of bandhus, there is no difterence 
between the Mitakshara and the Mayukha (e). 

Fathers sister. According to § 56, the father’s sister should be a bandhu, 
but according to the Mayukha, she is a gotraja sapinda; she comes in before 
bandhus, but after all the gotraja sapindas (/), for instance, a father’s paternal 
uncles son (g), a paternal uncle’s widow (h). It is not clear whether, under 
the Mitakshara as interpreted in Bombay, she is a gotraja sapinda or a bandhu. 
But she is not more remote than a bandhu (i). 

In Sagu^ v. Sadashiv (i) it was held that the father^s half-sister, though a female, 
being a bandhu ex parte patema is entitled to preference over the mother’s brother, who 
though a male, is a bandhu ex parte iruiterna. 

This leads us to the question as to what are the principles to be applied in a contest 
u ^ male bandhu and a female bandhu. In Balkrishna v. Ramkriahna (j) it was 

held a mother s sister’s son should be preferred to a brother’s daughter. This decision 

IS in d^ect conflict with the previous decision which was not cited either in the arguments 
or m the judgment. In Kenchava v. Girimallappa (fc) the Privy Council left the question 
open and held that the father’s sister’s son (a male bandhu ex parte paferna) is to be 
preferred to the father’s brother’s daughter (a female bandhu of the same degree). 

In Bai Uijlis case (1). a mother’s sister’s son’s son, who is an atma' bandhu was 
preferred to a father’s father’s sister’s son’s daughter who is a pitri-bandhu. 

75. Strangers as heirs.—See § § 57 and 58 above. 

76. Escheat.—See § 59 above. 

77. Order of succession in cases governed by the Mayukha.—^The follow¬ 
ing is the order of succession to males in cases governed by the Mayukha 
(m): — 

1-6. Same as § 72. 

7. Father. 

8. Mother— 

See notes to § 72, no. 7, and notes fo § 43, no. 7. 

9. Full brothers cdong with sons of full brothers who are dead— 

This rule does not go beyond brothers and brother’s sons (n). Hence an vincle’s 
son’s son’s son does not take equally with, but is postponed to, an uncle’s son’s 
son (o). As to the place of the half-brother, see no. 13 below. See Mayukha, ch. 
iv, sec. 8, v. 20. 


(e) Parot Bapalal v. Mehta Harilal (1895) 19 
Bom. 631. 

(f) Viiiarangam v. Lakshtiman (1871) 8 Bom. 

H.C.O.C. 244, 261, 263. 

(g) Ganesh v. Waghu (1903) 27 Bom. 610. 

(/i) Raghunath Shankar v. Laxmi Bai (1935) 59 
Bom. 417, 37 Bom. L.R. 150. 157 I.C. 658, (*3S) 
A.B. 298. 

(t) Sdguna v. Sodashio (1902) 26 Boro. 710. 

^0) (1920) 45 Bom. 353. 59 I.C. 771, ('21) A.B. 


189. 

(it) (1924) 51 I.A. 368, 376-377, 48 Bom. 569, 
82 I.C. 966. ('24) A.PC. 209. 

(0 Bai Vifli V. Bai Prabhalakshmi (1907) 9 Bom. 
L.R. 1129. 

(m) Mayukha. ch. iv. s. 8. 

(n) Chandika Bakhsh v. Muna Kuntcar (1903) 
29 I.A. 70. 74. 24 All. 273. 280. 

(o) Haribhai v. Maihur (1923) 47 Bom. 940, 77 
I.C. 224. ('24) A.B. 140. 
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10. Full brother’s son— 

With the brother’s son ends “the compact series of heirs.” In default of brother’s 
sons, the inheritance passes to gotraja sapindas, the first amongst them being 
the paternal grandmother [no. 11]. See Mayukha, ch. iv, sec. 8, v. 18. 

11-12. Same as § 72. 

13. Father’s father and half-brother, in equal shares (n) — 

This is obsolete (q). It is highly probable that the High Court of Bombay will 
in cases governed by the Mayukha adopt the same order of succession as that 
in cases governed by the Mitakshara, at least after no. 12. The order of succes¬ 
sion after no. 12 will probably be (1) half-brother, (2) half-sister, (3) half-brother’s 
son. The order of succession will thenceforth be the same as that in cases 
governed by the Mitakshara as interpreted in Bombay, that is, as in §§ 72-76. 
As to the father’s sister, see § 74. 



(p) Vithalrao v. Ramrao (1900) 24 Bom. 317, 
333. 


(9) Sakharam v. S/raBoi (1879) 3 Bom. 353, at 


p. 363; Kesserbai v. Valab (1880) 4 Bom. 188. 
207-208. ’ 
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CHAPTER VII 


ORDER OF INHERITANCE TO MALES ACCORDING TO 

DAYABHAGA OR BENGAL SCHOOL 



u 1^' property.—The property of a deceased Hindu governed 

by the Dayabhaga law passes by succession, including his share in undivided 
property (r). 

A'x' sttis 

?“5n!r itr sfi ““ s is 

4 U benefit Uie governing doctrine.—Succession according to 

, f Bengal school is governed by the capacity for conferrine spiritual benefit 
{s). bpintual benefit, however, is not always the guiding principle of inheri¬ 
tance, and in cases not contemplated by the Dayabhaga, the doctrine of pro¬ 
pinquity as propounded in the Mitakshara may be applied. 

to Vishnu) do not observe- shradha and offer no oblations 

inh^it is nn not exclude them from inheritance, for the right to 

inHeiit IS based on the capacity to offer phidos, and not on the actual offering of it (f). 

same^li.^!^?^ in most cases spiritual efficacy and propinquity run on the 

K the same persons who arc heirs under the Dayabhaga law 

Milakshar^ ^ Mitakshara law. But all persons who are heirs undir the 

Li Dayabhaga law. The Dayabhaga excludes many 

ps heirs by the Mitakshara. Cognates are persons related to the 
acceas€*a tnrougn a female 


80. Doctrine of spiritual benefit.—The foundation of the doctrine of 
spiritual benefit is the Parvatta Sradha ceremony. 

In the course of the ceremony the performer presents three different kinds of offerings 

to ms deceased ancestors, namely—(1) pinda or an entire cake, called an undivided 

oblation; (2) pinda-lepas or remnants of the pinda which cling to the hand while mixing 

the ingredients of which the pindas are composed, called a divided oblation; and (3) 
libations ol water. 


The pinda is offered to the three immediate paternal ancestors, that is, the father, 
fnandfather and great-grandfather, and the three immediate maternal ancestors, that is, 
the maternal grandfather, the maternal great-grandfather and the maternal great-great- 
granmather The pinda-lepas are offered to the three paternal ancestors next above those 
to whom the pinda is offered. The libations of water are offered to the seven paternal 
ancestors next above those to whom pinda-lepas are offered. He who offers a pinda and 
^ vvne-m a pinda is offered are the sapindas of each other. He who offers pinda-leivis 
and he to whom they are offered are the sakulyas of each other. He who offers libations 
o water and he to whom they are offered are the samanodakas of each other. 


v. CIiMiHnnirtii 1 190-1) 31 Ci 


(r) Diirfja \alh 
2M. 

<%) Gitni Golthiil V. Lnl 11870) ."5 Ben 

r iJ ,12-^*' ^ ^- V. Tncorr (1872) 9 Brn 

L.R. ill. 391. l.\. Sup. Vo!. -17. 64; Di^umL 
V. yoH r.al 1188 5) 9 Cal. .-JOJ (F.B.). .Also s 
Aksliay C/uimlnt \. Ilari Das (19U») 35 Cal. 72 


726: Tootscc Dnss v. Luckhymonc^j (1900) 4 

C.W’.X, 74 3; Shamlny ChamUa w Kariick Chunder 
My27) 54 Cal. 171, 174, 97 I.C. 815, C27) AC. 
11; Xclittak^ha v, Raianikant /1931) 58 Cal. lo92, 
134 r.C. 1272. ryi) A.C. 741. 

{if Akihatj Chandra v. Hari Das, supra. 
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But this does not exhaust the list of sapindas, sakulyas and samanodakas. For a 
deceased Hindu does not merely benefit by oblations which are offered to him; he 
also participates in the benefit of oblations offered to the paternal ancestors to whom he 
himself was bound to offer them while he was alive (u). The result is that persons 
connected by oblations presented to common ancestors become the sapindas, sakulyas 
and samanodakas of one another according to the nature of the oblation presented to 
them. This accounts for a large number of other relations who are recognized as sapindas, 
sakulyas and samanodakas. 

Pindos are of three kinds in the following order of superiority (v): — 

1. Those given directly to the deceased himself. 

2. Those given to his three paternal ancestors in ichich. he participates. 

3. Those which he was boimd to give to his three maternal ancestors, but in which 
he does not participate. 

In each of these three descriptions of pindas, those presented by agnate descendants 
of a common ancestor are preferred to those presented by cognate descendants of such 
ancestor. 

“Although the deceased has no right of participation in the oblations presented to his 
maternal ancestors, still, inasmuch as the three immediate maternal ancestors received 
oblations from him, and the agnate and cognate descendants of each offered pindas which 
the deceased was bound to give, there is thus created a heritable bond between him 
and his maternal kinsmen” (ic). 

81. Three classes of heirs.—The three kinds of offerings referred to in 
the preceding section give rise to three classes of heirs, accoixling to the Daya- 
bhaga law, namely, (1) sapindas, (2) sakulyas, and (3) samanodakas. 

The sapindas succeed before the sakulyas; and the sakulyas succeed before 
the samanodakas (x). 

The reason for this preference is that pindas (undivided oblations) arc considered to 
be of higher spiritual value than pi7ic/a-!epas (divided oblations) and pinda-Iepas are con¬ 
sidered to be of higher spiritual value than oblations of water. 

82. Sapindas.—A Hindu governed by the Dayabhaga law is the sapinda— 

(1) of those to whom he is bound to offer a pinda while he is alive: 

In this group are included his three immediate paternal ancestors, being his father, 
grandfather, great-grandfather, and his three immediate maternal ancestors, being his 
maternal grandfather, maternal great-grandfather, and maternal great-great-grandfather— 
altogether 6 relations. 

(2) of those who, on his death, are bound to offer a pind<i to him; 

In this group are included those persons to whom he stands in the relation of father, 
grandfather, and great-grandfather, namely, his son, grandson and great-grandson, and 
those persons to whom he stands in the relation of maternal grandfather, maternal great¬ 
grandfather, and maternal great-great-grandfather, namely, bis dauj^ter’s son, son’s 
daughter’s son and grandson’s daughter’s son—altogether 6 relations. 

(3) of those who are bound to offer a pinda to the ancestors to whom he 
is bound to offer a pinda, those ancestors being his three immediate paternal 
ancestors and his three immediate maternal ancestors; 

and all of them are his sapindas (a). 


(i«) Citrti Gnhind v. Anand Lai (1870) 5 Beog. 
L.n. 15. 37 {F.B.J. 

<f) Sanadhiknri, 2nd ed., i)p. 701, 703. 

(u) Sarv.ulhikari. 2nd t?d., p. 704. 

(x) Guru Gobind v. Atumd Lai (1870) 5 Beng. 


L.R. 1", 38 fF.B.J; Dif’umbcr Roy v. ^toti Lall 
(ISiJ) y Gill. 363 (F.B.l. 

Guru Gobind v. Anand Lai (1870) 5 Beng. 
L.R. ?3, 39 [F.B.l. 
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Xhe 3rd set of sapindas may be divided into four groups as follows:_ 

Firstly the brother, brother’s son, brother’s son’s son; paternal uncle, paternal uncle’s 

son. pateimal uncle s grandson; paternal granduncle, paternal granduncle’s son. and paternal 
granduncle’s grandson—altogether 9 relations. u pdueinai 

f ^ one to each of the three paternal ancestors 

of the deceased, they being also his paternal ancestors. The brother’s son is bound to offer 
2 pu^das one to his ^andfathcr, that is. the owner’s father, and the other to his great- 
pandfather. that is, the owner s grandfather. The uncle and uncle’s son are bound each 

paternal ancestors of the deceased, name ly, his 
gi andfather and great-gpndfather, who are also their grandfather and great-grandfather. 
The remainmg five relations are bound each to offer 1 pi-nda, the brother’s son’s son to the 
ownei s father, the uncles sori s son to the owner’s grandfather, and the granduncle, his 
son and grandson each 1 pinda to the owner’s great-grandfather. This is a case where 
some or all of the three paternal ancestors of the deceased are also the paternal ancestors 
ot the 9 relations mentioned above as will be seen from the following diagram: — 

great‘grandfalher 


grandfather 


f 




granduncle 


father 


uncle 


son 


owner 


I 

brother 


son 

I 

son 


son 

I 

SOD 


son 


Secondly, sister s son, father’s sister’s son. grandfather’s sister’s son; brother 
daughter s son, brother’s son’s daughter’s son; paternal uncle’s daughter’s son, paterni 
granduncles daughters son; paternal uncle’s son’s daughter’s son, paternal granduncle 
son s daughter s son—altogether 9 relations. 


—The sister’s son offers 3 pindas, one to each of the three paternal ancestors 
of the deceased, they being his own maternal ancestors. The father's sister’s son and the 
paternal uncle s daughter's son offer each 2 piTidas, one to each of the two paternal ances¬ 
tors of the deceased, namely his grandfather and great-grandfather, they being their 
maternal ancestors. The brother’s daughter’s son offers 2 pindas, one to the father and 
the other to the grandfather of the deceased, they being his niafemal ancestors. The 
remaining five relations each offer 1 pinda to one or other of the three paternal ancestors 
of the deceased that ancestor being their Tnotemal ancestor. This is a case where some 
or all of the paternal ancestors of the deceased are the maternal ancestors of the 9 relations 
mentioned above. These are bandhus ex parte paterna of the Mitakshara school. 


Thirdly, maternal uncle, maternal uncle’s son, maternal uncle’s grandson; maternal 
granduncle, maternal granduncle’s son, maternal granduncle’s grandson; maternal great- 
granduncle, maternal great-granduncle’s son, maternal great-granduncle’s grandson- 
altogether 9 relations. 


Note .—^The maternal uncle offers 3 pinda.s, one to each of the three maternal ancestors 
of the deceased, they being his own paternal ancestors. The maternal uncle's son, the 
maternal granduncle, and the maternal granduncle’s son, each offer 2 pindas to two out of 
the three maternal ancestors of thie deceased, these ancestors being their paternal ancestors. 
The remaining five relations each offer one pinda to one or other of the three matemal 
ancestors of the deceased, that ancestor being their paternal ancestor. This is a case where 
some or all of the maternal ancestors of the deceased are the paternal ancestors of the 9 
relations mentioned above. These are bandhus ex parte matema of the Mitakshara school. 

Fourthly, maternal aunt’s son, matemal grandaunt’s son and maternal great-grand- 
aunt’s son; maternal uncle’s daughter’s son; matemal uncle’s son’s daughter’s son; matemal 
granduncle^s daughter’s son, matemal granduncle’s son’s daughter’s son; matemal great- 

granduncle’s daughter’s son, matemal great-granduncle’s son’s daughter’s son—altogether 
9 relations. 
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Note. The maternal aunt’s son offers 3 pindas, one to each of the three matei-ruil 
ancestors of the deceased, they being also his maternal ancestors. The maternal grand¬ 
aunts son, the maternal uncle’s daughter’s son, and the maternal granduncle’s daughter’s 
son each offer 2 pindas to two out of the three maternal ancestors of the deceased, these 
ancestors bemg also their maternal ancestors. The remaining five relations each offer one 
pbvda to one or other of the three maternal ancestors of the deceased, that ancestor being 
also their maternal ancestor. This is a case where some or all of the three viatemal 
ancestors of the deceased are also the maternal ancestors of the 9 relations mentioned 
above. These relations also are bandhus ex parte matema of the Mitakshara school. 

It will thus be seen that there are in all 48 male sapindas. To these are to be added 
the 5 female sapindas mentioned in the next section. The total number of sapindas 
is thus 53. 

Since sapindas succeed before sakulyas, and since the sapindas enumerated above 
comprise also several relations called bandhus in the Mitakshara, it is clear that bandlius 
also succeed before sakulyas. According to the Mitakshara law, bandhus do not succeed 
until after samanodakas. This is the main point of distinction between succession accord¬ 
ing to the Dayabhaga law and succession according to the Mitakshara law. In other respects 
it will be found that the order of succession according to the Dayabhaga law, though 
arrived at by the apphcation of rules based upon the doctrine of spiritu^ benefit, is more 
or less the same as in the Mitakshara law. See § 95. 

83. Female sapindas.—^There are five female sapindas according to the 
Dayabhaga law, namely the widow, the daughter, the mother, the father's 
mother and the father's father’s mother. No other female is recognized as an 
heir by the Bengal school. 

The step-mother is not an heir. Nor is a paternal step-grandmother (b). 

There are no female heirs in the class either of sakulyas or samanodakas. 

The wife is the sapinda of her husband for in the absence of male issue, she performs 
the funeral obsequies. The mother, the father’s mother, and father’s father’s mo^er are 
sapindas, for they share in the pindas or cakes offered to their respective husbands. The 
daughter is a sapinda, for though she herself does not offer any piTida, her son does so. See 
sec. 61 above. 

84. Sakulyas.—A Hindu governed by the Dayabhaga law is the sakulya 
(1) of those to whom he is bound to offer pinda-lepa while he is alive, (2) of 
those who on his death are bound to offer pinda-lepa to him, and (3) of those 
who are bound to offer pinda-lepa to those whom he offers the pinda-lepa^ 

and all of them are his sakulyas. 

The sakulyas are all males. They are— 

First, the 4th, 5th and 6th paternal male ancestors of the owner, being F*. F^ and F" 
in the Table at p. 107: 

Secondly, his 4th, 5th and 6th male descendants in the male line, that is S* and S® 
in the said Table: and 

Thirdly, the six male descendants in the male line of the 4th, 5th and 6th paternal 
male ancestors, and the 4th, 5th and 6th male descendants in the male line of his father 
grandfather, and great-grandfather, that is, x' to x’ in the line of F*, F* and F* and x* 
to x“ in the lines F^ to F”, in all 27 relations. 

The total number of sakulyas is thus 3-|-3-f27= 33. 

The Mitakshara does not recognise sakulyas as a distinct class; they are merged in 
the group of gotraja sapindas. 

The sakulyas are all agnates, that is, persons connected with the deceased by an un¬ 
broken line of male descent. None of them is a cognate, that is. a person related to the 
deceased though a female. But the sapindas of the Bengal school, as we have seen are 

some of them agnates and some of them cognates. The samanodakas also, as we shall 
presently see, are all agnates. 


(b) Bimal Chandra v. Mahadeb (’57) A.C. 684. 
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According to Dr. Sarvadhikari (c), the following 9 cognate relations are also sakulyas, 
names: — 

1—3. The daughter’s son of F\ his son, and his son’s son. 

4—6. The daughter’s son of his son, and his son’s son, 

7—9. The daughter’s son of F®, his son, and son’s son. 

85. Samanodakas.—A Hindu governed by the Dayabhaga law is the 
samanodaka (1) of those to whom he is bound to offer libations of water, (2) 
of those who on his death are bound to offer libations of water to him, and 
(3) of those who are bound to offer libations of water to those whom he 
offers the libations. 

and all of them are his samanodakas. 

The samanodakas like sakulyas are all males. They include all agnatic relations from 
the 8th to the 14th degree, and are 147 in number. See notes to § 40; “Samanodakas.” 

86. Principles governing precedence among sapindas.—The order of 
succession among sapindas is governed by the following principles: — 

(1) Those who offer a pinda to the deceased are preferred to those who 
accept it from the deceased. 

Thus the son, grandson and great-grandson offer oblations to the deceased, and the 
father, grandfather and great-grandfather receive oblations from the deceased; therefore, 
the son, grandson, and great-grandson succeed before the father, grandfather, etc. T^e 
son, grandson and great-grandson all inherit as one heir, for the oblations offered by 
them are of equal spiritual value. 

(2) Those who offer oblations to both paternal and maternal ancestors 
are preferred to those who offer oblations only to the paternal 
ancestors. 

Therefore relations of the whole blood are preferred to those of the half-blood. A 
full-brother offers oblations both to the paternal and maternal ancestors of the deceased, 
they being his own paternal and maternal ancestors. But a half-brother offers oblations 
only to the paternal ancestors of the deceased, and not to the maternal ancestors of the 
deceased, his mother and the deceased’s mother being different persons. 

(3) Those who offer a pinda to the paternal ancestors of the deceased 
are preferred to those who offer it to his maternal ancestors. 

(4) Those who offer a larger number of cakes of a particular description 
are preferred to those who offer a less number of cakes of the same 
description; and where the number of such cakes is equal, those who 
offer them to nearer ancestors are preferred to those who offer them 
to more distant ancestors (d). 

Note that a person who offers one oblation to the father of the deceased owner is 
preferred to another who offers two oblations to the grandfather and great-grandfather. 
Hence the grandnephew ranks before the paternal uncle (c). 

87. Principles governing precedence among sakulyas and Samanodakas. 
—The onder of succession among sakulyas and samanodakas is governed by 
principles similar to those which apply to sapindas (f). 

u) 2iul C.I.. P. 718. C.»l. 460; Hiiri Das v. Uama Churn (1S8S) 15 Cal. 

Clurti Citihind \. Arimiff (1S70> > Beog. 7S0; Brain Lai v fiOna tlS99) 26 Cal. —So. 

L.U. 1 1 Cohind w Mtdwsh il8T4) 1> Ben{?. (C) ilHh2) S Cal. 460, cupr/i. 

L.U. *53; Pran Sath v. Surrut Chandra (1882) 8 if) (1870) 3 Beng. L.R. 13, 39 [F.B.J, supra. 
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l§ 88 

88. Order of succession among sapindas.—The sapindas of the Bengal 
school are divided into two classes, namely, (1) sapindas ex parte paterna, and 
(2) sapindas ex parte matema. Nos. 1 to 32, except the five females, namely, 
Nos. 4, 5, 8, 14 and 20, are sapindas ex parte paterna. Nos. 33 to 53 are sapindas 
ex parte matemxa. Sapindas ex parte materna do not succeed until after 
sapindas ex parte paterna. The five females Nos. 4, 5, 8, 14 and 20 succeed by 
virtue of special texts. 

The sapindas succeed in the following order: — 

1-3. Son, grandson and great-grandson. 

See Makhan Lall v. Sushama Rani (’53) A.C. 164, 57 C.W.N. 81. 

Chota Nagpur Banking Association v. Ramapati (’64) A.P. 321. 

4. Widow (g). 

See notes to § 43. Also see Hindu Women’s Right to Property Act, 1937. 

5. Daughter (gl). 

Prionty amongst daughters. —The unmarried daughter succeeds first; then the married 
daughter who has or is likely to have male issue. Daughters who are barren or are 
widows without male issue, or are mothers of daughters only are excluded from inherit¬ 
ance (/i), though their re-marriage is permitted in the caste to which they belong and 
though they may be of childbearing age (i). Thus it has been held that a married 
daughter having a son (j), and even a daughter’s son (k) exclude a childless widowed 
daughter. But, where, during the lifetime of the father the son-in-law was willing and 
competent to adopt and has actually adopted after the father’s death, the daughter is 
entitled to inherit (!)• 

Uncliastity.—An unchaste daughter in Bengal is not entitled to inherit to her father. 
But once the estate has vested in her, it cannot be divested by subsequent unchastity (tti). 

As to other matters, see notes to § 43, “Daughter.” 

6. Daughter’s son. 

The daughter's son's son is not an heir under the Dayabhaga school of Hindu law (n). 
The reason given in the Dayabhaga is that he is not the giver of a funeral oblation; tlie 
oblation ceases with the daughter’s son: Dayabhaga XI, 2, 2. See notes to § 43, “Daughter’s 
son.” 

7. Father. 

8. mother. 

An unchaste mother in Bengal is not entitled to inherit to her son. But once the 
estate has vested in her, it cannot be divested by subsequent unchastity (o). 


9. 

Brother 

• • 

(i) 

(ii) 

of the whole blood, 
of the half-blood. 

10. 

Brother’s son 

• 

(i) 

(ii) 

of the whole blood, 
of the half-blood. 

11. 

Brother’s son’s son 

• • 

(i) 

(ii) 

of the whole blood, 
of the half-blood. 


(g) Durga Nath v. Chintamoni (1904) 31 Cal. 
214. 

(gl) Sanfcar Dome v. Kalidasi Dasi (’70) A.C. 
461. 

(/i) Benode v Purdhan (1865) 2 W.R.C.R. 176; 
Radha v. Rajah Ram (1866) 6 W.R. 147; Sheo^ 
dutta V. Akali Bhumijant (*53) A.P. 374. 

(0 Binodlni v. Susthee (1921) 48 Cal. 300, 57 
I-C. 740, (’21) A.C. 295; Srimafi Pramila v. 
Chandra Shekhar (1921) 43 All. 450, 60 I.C. 777, 
(’21) A.A. 122. 


( 1 ) 48 Cal. 300, 57 I.C. 740, (’21) A.C. 295, 
supra 

(k) 43 AU. 450, 60 I.C. 777, (’21) A.A. 122, 
supra. 

(l) Umakanta Bhattacharjee v. Bcdbati Debi 
(1942) I Cal. 299, (’42) A.C. 265. 

(m) Rarruinanda v. Rafkwhori (1895) 22 Cal. 347; 
Surulart v. Pitambari (1905) 32 Cal. 871. 

(n) Nepaldas v. Probhas Chandra (1925) 30 

C.W.N. 357, 90 I.C. 499, (’26) A C. 460. 

(o) Ramnath v. Durga (1879) 4 Cal. 550. 
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12. Sister’s son (p). 

13. Paternal grandfather. 

14. Paternal grandmother. 

15. Paternal uncle. 

4 

16. Paternal uncle’s son. 

17. Paternal uncle’s son’s son. 

18. Father’s sister’s son. 

19. Paternal great-grandfather. 

20. Paternal great-grandmother. 

21. Paternal granduncle. 

22. Paternal granduncle’s son. 

23. Paternal granduncle’s son’s son. 

24. Father’s father’s sister’s son. 


§ 88 


Then come, consistently with the opinion expressed in the undermentioned cases (q) 
the following 8 cognate relations, namely,— 

25. Son’s daughter’s son. 

26. Son’s son’s daughter’s son. 

27. Brother’s daughter’s son (r). 

28. Brother’s son’s daughter’s son (s). 

29. Paternal uncle’s daughter’s son (t). 

30. Paternal uncle’s son’s daughter’s son. 

31. Paternal granduncle’s daughter’s son. 

32. Paternal grandimcle’s son’s daughter’s son. 

Br. Sarvadhikari (u) places Nos. 25 and 26 immediately after No. 6, Nos. 27 and 28 
immediately after No. 12, Nos. 29 and 30 immediately after No. 18, and Nos. 31 and 32 
immediately after No. 24. ^ 

Next come the maternal relations of the deceased. 

33. Maternal grandfather. 

34. Maternal uncle (v). 

35. Maternal uncle’s son (w ). 

36. Maternal uncle’s son’s son. 

37. Mother’s sister’s son, 

38. Maternal great-grandfather, (39) his son, (40) his grandson, (41) 
his great-grandson, and (42) his daughter’s son. 

43. Maternal great-great-grandfather, (44) his son, (45) his grandson, 
(46) his great-grandson, and (47) his daughter’s son. 


(p) A sister's stepson is oot an heir as there is 
DO blood relationship, Lalit Mohan v. Province of 
West Bengal (1955) 60 Cal. W.N. 359. 

{q) Gobind Prosad v. Afohesh Chunder (1875) 15 
Bene- L.R. 35. See also Hari Das v. Bama Churn 
(1888) 15 Ca\. 780, 789-794; Pran Nath v. Surrut 
Chundra (1882) 8 Cal. 460. 463-464. 

(r) Digumber v. A/oti Lai (1883) 9 Cal. 563 
[F.B.l. 


(s) (1882) 8 Cal. 460, supra. 

(t) Cunt Cobind v. Aoond Lai (1870) 5 Beng. 
L.R. 13 [F.B.l; Bra/a Lai v. /iban (1899) 26 CaL 
285. 

Iti) 2nd ed., page 709. 

(i-) Padmakumari v. Court of Wards (1882) 8 
Cal. 302. 8 I.A. 229. 

(ur) Rani Srimuti/ Dibeeh v. Koond Luta (1847) 
4 M.I.A. 292. 
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maternal great-^eat-grancifather’s daughter’s son’s son is not an heir under the 
Dayabhaga law (x). He is an heir under the Mitakshara law: see § 54, no. 94. 

48-49. Son’s daughter’s son and son’s son’s daughter’s son of the maternal 
grandfather; (50-51) son’s daughter’s son and son’s son’s daughter’s son of the 
maternal great-grandfather; and (52-53) son’s daughter’s son and son’s son’s 
daughter’s son of the maternal great-great grandfather. 

Dr. Sarvadhikari (y) places Nos. 48 and 49 immediately after No. 37, Nos. 50 and 51 
immediately after No. 42, and Nos. 52 and 53 immediately after No. 47. 

Note that Nos. 12, 18, 24, 25 to 32, and 33 to 53 are bandhus according to the Mitak¬ 
shara school, and they do not succeed until after the samanodakas of that school. 

89. Order of succession among SakiUyas,—Failing all sapindas the 
inheritance according to the Dayabhaga system passes to sakulyas, according 
to the order to be deduced from the rules laid down in § 86 above. 

90. Order of succession among Samanodakas.—Failing all sapindas and 
sakulyas the inheritance passes to samanodakas, according to the order to be 
deduced from the rules in § 86 above. 

91. Preceptor, disciple and fellow-student.—On failure of all the heirs 
of the deceased his preceptor, pupil and fellow student are in their order en¬ 
titled to take the estate. If there be none of these the inheritance passes, 
according to the Dayabhaga, to person bearing the same gotra or family name. 

See § 85 and notes thereto. 

See § 57 and notes thereto. As to succession to hermits and members of a religious 
order, see § 58 above and Dayabhaga, ch. 11, sec. 6, paras. 35-36. 

92. Escheat. —On failure of aU these heirs, the Government takes by 
escheat (z). 

See § 59. 

93. Female heirs: Bengal school. —The only females recognised as heirs 
in the Bengal school are the (1) widow, (2) daughter, (3) mother, (4) 
father’s mother, and (5) father’s father’s mother (a). 

Succession after Reunion 

94. Order of succession among reunited members. —It would seem that 
according to the Dayabhaga the order of succession to the estate of a reunited 
member is the same as that to the estate of an undivided member, with this 
exception that as between claimants of equal degree one who is reunited is 
to be preferred to one who is not reunited, so that a reunited brother would 
be preferred to a brother who was not reunited, and a reunited uncle would 
be preferred to an uncle who was not reunited. The preference arising from 
reunion is not confined to the reunited members themselves, but extends also 
to their descendants, so that even the son of a reunited brother would be pre¬ 
ferred to the son of a separated brother (b). 

The only persons who can reunite according to the Bengal school are, (1) the father 
and son; (2) brothers; (3) uncle and nephew. 

(x) Shambo Chandra v. Kartick Chunder (1927) (a) Guru Gobind v. Anand Lai (1870) 5 Bene 

54 Ca). 171, 97 I.C. 845, ('27) A.C. 11. L.R. IS. 36-37 fF.B.]. 

(y) 2nd ed.. p. 710. (b) Akshaxj v. Han (1908) 35 Cal. 721; Abhai 

(z) CoUeciOT of MasuUpatam v. Cavaly Vencata Chum v. Mongol Jana (1892) 19 CaJ 634 
(I860) 8 M.I.A. 500. 
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§ 95 


CHAPTER VIII 

POINTS OF DIFFERENCE BETWEEN IVUTAKSHARA AND 

DAYABHAGA SUCCESSION 



95. Points of distinction between the Mitakshara and the Dayabhaga 
systems of i^entance.—The following are the main points of distinction bet- 
ween the Mitakshara and the Dayabhaga systems of inheritance: — 


(1) The Bengal school divides heirs into three classes, namely, (1) sapindas (2) 

fSrndas’orthe The sapindas of the Bengal school are the 

^pindas of the Mitakshara school within 4 degrees only plus bandhus of the 

Mitakshara school, but not all the bandhus. The sakulyas of the Bengal school 

are the sapindas of the Mitakshara school from the 5th to the 7th degree The 

Mitakshara 

school, that is, agnatic relations from the 8th to the 14th degree. 

Shae''^Il^'ero‘”'u Mitakshara law, no bandhu or cognate can inherit 

Davabhaea liw / sapinda or samanodaka in existence. Under the 

^ the agnates, and they inherit before 


^ thSe^under*thp^!Jnt*^V^K^ Dayabhaga law are limited in number compared with 
Davlbhaerinw Every person who is a cognatic heir under the 

^me ^ifLnr ^ cognatic heir under the Mitakshara law. but there are 

?e?i^i 2 ed Mitakshara law. but are not 

which is the Dayabhaga law. The doctrine of spiritual efficacy, 

for the exclurion^ "^Tatler ' succession under the Dayabhaga law. accounts 


^ accor^ng to the Mitakshara, means a person connected through the 
thrniio^*^ * 1 ? according to the Dayabhaga, it means a person connected 

at tuF D same or funeral cake presented to the manes of ancestors 

at the Parvana Sraddha ceremony. See § 80 above. 
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CHAPTER IX 

EXCLUSION FROM INHERITANCE AND PARTITION 

LAW PRIOR TO HINDU SUCCESSION ACT, 1956 


96. Unchastity.—A widow who is unchaste at the time of her husband’s 
death is not entitled to inherit to him, but once the husband’s estate has vested 
in her—which could only be if she was chaste at the time of her husband’s 
death—it cannot be divested by her subsequent unchastity (c). Similarly 
where the widow of a joint owner is given a widow’s estate on her husband’s 
death under a family arrangement, such an estate is not divested by her sub¬ 
sequent unchastity in the absence of any provision to that effect (d). 
Reference may also be made to the Hindu Women’s Rights to Property Act, 
1937, and Notes at p. Ill supra. 

There is a difference of opinion between the Mitakshara and Dayabhaga schools as 
to whether the unchastity of any other female heir excludes her from inlieritance. 

According to the Mitakshara law, the only female liable to exclusion from inheritance 
by reason of unchastity is the widow (e). 

See § 43, “widow,” note No. 2. 

According to the Dayabhaga law, the condition of chastity applies not only to the 
widow, but also to other female heirs, such as daughter and mother, to the same extent 
as it does to a widow (/)• [§ 88, notes to nos. 5 and 8.] 

Unchastity excludes a female from inheriting to a male, but not to a 
female. It is, therefore, not a bar to inheriting stridhana, even according to 
the Dayabhaga law (g ). 

97. Change of religion and loss of caste.—Change of religion and loss 
of caste which at one time were grounds of forfeiture of property and of ex¬ 
clusion from inheritance ceased to be so after the passing of the Caste Dis¬ 
abilities Removal Act, 1850 (h). 

The Act applies only to protect the actual person who either renounces his religion, 
or has been excluded from the communion of any religion, or has been deprived of caste. 
Consequently, where the property of a Mahomedan converted from Hinduism has passed, 
according to Mahomedan law' to his descendants, Hindu collaterals cannot claim by virtue 
of the Act to succeed under Hindu law (i). 


U) Mnitiruoi V. Kcri Kolitani (1880) 5 C.il. 776, 
7 I.A. 11); SfUani v. Chiunammal (1901) 24 Mad. 
441; v. Ycllu (1912) -le Bom. 138. 12 

l.C. 714; Jadhij Saeti Bai v. Jadho Gangu Bui (’58) 
A.A.P. 19. Atbt» st'c c.iscs tinder No. 4 “widow — 
'tiuchoititi/ nt p. Ill, supra. 

(</) Laklimi Cliuiitl v. Ana»di (1935) 62 I-C. 
250, .57 All. 672. 37 Bom. L.H. 849, 157 l.C. 
869. (’35) A.FC. 180. 

'e) Advyopu v. Budratu (1880) 4 Bom. 104; 
Tara v. Kridina (1907) 31 Bom. 495. 510; KoH- 
Uadu V. Lukdtmi (1882) 5 Mud. 149; Vcdanimat v. 
Vcdanuiiasn (1908) 31 Mad. 100; Dul Siuglt v. 
Dmi (19i0) 32 All. 155. 5 l.C. 520; Btddco v. 
Mathura (1911) 33 All. 702, 11 l.C. Imolhcr}; 
Bfim Pcrgadi v. .MiivMtmmof Duhun Bilfi (1924) 3 
Put. 152. 78 l.C. 749, (’24) A P. 420 td.uishltrl. 
(/) liamuuaitda v. Buiki^hori (1895) 22 Cal. 347 

HL-U 


[d.tu^liter); Sundari v. Pilanibari (190.5) 32 Cal. 871 
[daughterl; Hnmnath v. Durga (1879) 4 Cal. 550 
[mother]. In Charu Priya v. Boma Kattta .AIH (1964) 
Assam 106, the Assam High Court has held that 
even acct>rding to* the Dayabhaga School, the con- 
<liti<>n of chastity applies only to the widow and 
not to any other female. This view is contrary 
to the view taken by the Calcutta High Court 
in the above mentioned cases. 

(g) Sugendra v. Benoy (1903) 30 Cal. 521; 
Angammal v. Vr-nkata (1903) 26 Mad. 509. 

(/t) KhunnS L-d v. Gobind (1911) 33 All. 356, 
•38 I.A. 87. 10 l.C. 477, reversing s. c. in 29 All. 
487; (1921) 3 Pat. 152, 78 l.C. 749, (’24) A.P. 
420 supra. Sec also Subbaraua v. Barnasatni (1900) 
23 Mad. 171. 

<i) Mitar Sen Singh v. Magbul Hasan Khan (1930) 
57 I.A. 313. 52 Cal. L.J. 551, 128 l.C. 268. (*30) 


» 
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Kjc tlllMUU LAW §§ 97^ 98 

the rPghU o' ru^e'Lron i^lTif'clnWren 

Illustrations 

Mahomedfnism '’a dTes^ no7 ^ family. A becomes a convert to 

pr^X ThT'oidv effect nf conversion forfeit his interest in the joint family 

famUy and oL ha^f ff tl conversion is that it operates as a separation of the 

25 Ail. 546, 573. ^ ^ ^ Gobind v. Abdul (1903) 

dan wffe tid'^as'thUdrti '^JTer' Mahomedanism. and marries a Mahome- 

his Mahomedan wife and children anJnL hi 

(1928) 6 Rang. 243. Ill I.C 2. (" 28 ^!.^ ^ “ ‘ Chedambaram v. Ma Nyein Me 

Mahomedanism. After cSwereion^^I^s^ if a convert to 

B dies leaving C. Afterwards A dies leaving a wi^w ?)n A*s"Jlatfhi." 

to his property. After the widow’, doafh 1 . A s death his widow succeeds 

entitled to succeed t^the property ’ ^ ® ^ "^P^cw. C is mit 

the same effect as thos7'of Act J^*’of ^SSo!^ Bengal Regulations Vn of 1832 were to 


* Disqualified heirs—(1) Under the texts 

:Lrrrt^et 


(a) Blindness (k) deafness, and dumbness (1), provided the defect is 
both congenital and incurable. 


(b) Want of any limb or organ, if congenital. This includes the case of 

a person who is lame (m) or has no nose or tongue. It also includes 
the case of congenital impotence. 

(c) Lunacy. This need not be congenital or incurable to exclude the 

heir from inheritance. It is enough if it exists at the time when the 
succession opens (n). 

(d) Idiocy, provided it is complete and absolute (o). Idiocy is, of course 
congenital. 


(1928) 3 Luck. 154, 107 I 
890, ( 28) A.O. 138, and disapproving Bhagtv< 
Smgh V. Kailn (1889) 11 All. 100; Vtudii(i«ga 
Atjyathnrai (1917) 40 Mad. 118, 37 I.C. 753. (' 
A.M. 430 [Conversion lo ChrisHnnity]; Chidaml 

® 243. 1 

1 Bupa v. Sardar Mii 

(1920) 1 Lah. 376, 55 I.C. 410, (’20) A.L. 1’, 
IS no lonsor i^ood law. 

'^2 Cal. L.J. 551. 1 
I.C. 26. (*30) A.PC. 251. supra. 

(k) .Mohcsh Chuiulcr v. Chuuder Mohiin (lO*: 
14 Beng. L.R. 273 (Dayabhnga case]; .Murarfi 

177; Umabai v. Bhn 
(1876) 1 Bom. 357; Cuncshtvar v. Durga Pra$/i 
(.1917) I A. 229. 43 Cal. 17. 42 I.C. 8-1 

'17) A.PC. 146; Piidiava v. Pavnuosa (1922) 
.Mrtd. 949, 69 I.C. 313. (*23) A.M. 215 (F.B 
Fakiniatli v. Kriis/ituic/iaJiJra Kath (*54) A. OriJ 
176, 

(0 Vallabhram v. Bai Hariganga (1867) 4 Boi 


H.Q.A.C. 135; Soci<riI«ii v. Bbaubat (1927) 51 
Bom. 50. 100 I.C. 586. ('27) A.B. 103. See also 
Bharmappa v. Ujiangnuda (1922) 46 Bom. 455, 65 
I'C. 216, ( 22) A.B. 173; Anuktit C^ondro v. 

Siirendra (1939) 1 Cal. 592. 

(m) Venkata v. Purushottam (1903) 26 Mad. 133. 

(n) yfiithammal v. Subramaniaswami £>ei;osf/>a> 

fiam (1960) 2 S.C.R. 729; Baboo Bodhanarain v. 
Omroo (1870) 13 M.I.A. 520; Koer Coolab Singh 
V. Kurun Singh (1871) 14 M.I.A. 176; Deo Kishen 
V. Budh Prakaxh (1883) 5 All. 509 [F.B.]- Wooma 
Pershad v. Criih Chunder (1884) 10 Cal. 639; 

Roni Sinch v. Bhani (1916) 38 All. 117, 32 I.C. 
12f, ( 16) A.A. 47; Muthusami v. .3/rrnainiTM/ 

(1920) 43 Mad. 464, 55 I.C. 576, ('20) A.M. 

652; Bapuii v. Dattu (1923) 47 Bom. 707, 73 I.C 
279, (’23) A.B. 425. 

(o) Tirumamagal v. Romnsiami (186-3) 1 Mad. 
H.C. 214; Surti v. S'arain Das (1890) 12 All. 530; 
Ran Biiai v. Jagatpal (1891) 18 Cal. Ill [P.C.J. 
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(e) Leprosy, when it is of such a virulent type that it is incurable and 
renders him unfit for social intercourse. It need not be congenital 
(P). 

(f) Other incurable diseases (q). 

(2) Under the Hindu Inheritance (Removal of Disabilities) Act, 1928, no 
person, other than a person who is and has been jrom birth a lunatic or idiot, 
is excluded from inheritance or from any right or share in joint family pro¬ 
perty by reason only of any disease, deformity, or physical or mental defect. 
The Act came into force on the 20th September 1928. It is not retrospective. 

The Act does not apply to any person governed by the Dayabhaga School 
of Hindu Law. 

The Act is set out in Appendix 11 below. Under the Act the only defects which 
disqualify an heir from inheritance or from a share on partition are congenital lunacy 
and congenital idiocy. 

99. Murder.— A murderer, even if not disqualified under Hindu law from 
succeeding to the estate of the person murdered, is so disqualified upon the 
principles of justice, equity and good conscience. Further, no title to the 
estate of the person murdered can be claimed through the murderer. He 
should be treated as non-existent when the succession opens on the death of 
his victim; he cannot be regarded as a fresh stock of descent (r). 

P dies leaving his mother C, a son H and a daughter K of his father’s brother, and 
his father’s sister’s son G. On P’s death his mother C succeeds to his property for the 
ordinary Hindu widow’s estate. H is the next reversioner. H murders C and is sentenced 
to transportation for life. Who is entitled to succeed to the estate of P? Not H, because 
he is the murderer. Is H’s sister K entitled to succeed? No, because she could only 
claim through H, the murderer. H should be regarded as non-existent at the date of 
C’s death, so that the next heir to P’s estate is his lather’s sister’s son G. G is therefore 
entitled to succeed to P’s estate: Kenchava v. Girimallaijpa (s). 

A murderer carmot be regarded as a fresh stock of descent. He must be regarded as 
non-existent qua the estate of the murdered person, that is to say no title to the estate 
of the murdered person can be claimed through the murderer (t). The test of disqualifica¬ 
tion is whether the title is traced through the murderer (u). The result is that not only is 
the murderer excluded from inheritance, but also his son or his sister (u), or any other 
person claiming heirship through him. In Bombay, the wife of a murderer is not dis¬ 
entitled from succeeding to the estate of the murdered man. The reason is that she does 
not derive title through her husband, but succeeds in her own right as a gotraja sapinda 
(to). The Bombay High Court has also held that there could be no exclusion from 
inheritance or right to partition if there is no question of the murderer or his son taking 
advantage of the murder (x). 


ip) Ramabai v. Harnabai (1924) 51 I-A. 177, 48 
Bom. 363, 80 I.C. 193, (’24) A.PC. 12.?; Anaiita v. 
Raniabui (1876) 1 Bom. 354; Rungafjtjn v. Thani- 
kachatla (1896) 19 Mad. 74; Koijuruhaiia v. Sii/j- 
karaija (1915) 38 Mad. 250, 19 I.C. 690, (’16) 
A.M, 470; Karali v. A^/iutos/i (192-3) 50 Cal. 604, 
75 I.C. 474, (’23) A.C. 331. Ste also Man Singh 
V. Goini (1918) 40 AH 77, 43 I.C. 62, (’18) A.A. 
377. 

(q) See (1913) 38 Mad. 250, 19 I.C. 690, (’16) 
A.M. 470, supra. 

ir) Kcnc/jfltfl v. CirunaUappa (1924) 31 I.A. -368, 
48 Bom. 369, 82 I.C. 966, (*24) A.PC. 209; affg. 
45 Bom. 768, 61 I.C. 294, (’21) A.B. 270 [pat. 
aimt]; Vcdanu'iiiiia v. Vcduinnuil (1901) 27 Mad. 
391 [mother]; Vt.duminal v. Vcduitayuga (1908) 31 


Mail. 100 [mother]; Shah Khanum v. Kalundhar 
Khan (1900) Punj'. Hcc. no. 74 (half mother]; .Mst. 
Jind Kiinr v. Indur Singh (1922) 3 Lah. 103, 67 
I.C. 526, (’22) A.L. 293. 

(.V) (1924) 51 I.A. -368, 48 Bom. 569, 82 I.C. 
966, (’24) A.PC. 209. 

(() Mata Dadal v. Biiaij Bahadur (’56) A.A. 707. 
(u) Mala Badal v. Bijay Bahudiir supra-, Nak~ 
chhed Singh v. Bi/at Bahadur (*53) A.A*. 759 

(19.53) A.L.J. 609. 

(f) (1924) 31 I.A. 368, 48 Bom. 569, 82 I.C. 
966, (’24) A.PC. 209. 

la) Gangn \. Chandrabhagabai (1908) 32 Bom. 
27.5. 

(*) Adiicppa V. Veer Bhudrappa (1947) Bom, 
518, 
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malp^frn excluding females—The disabilities which exclude a 

male from inheritance also exclude a female from inheritance (y). 

of disai^bility.—Where an heir is disqualified, the next heir 

of the deceased succeeds as if the disqualified person were dead (z). The 
disqualified person transmits no interest to his heir (a). 

Illustrations 

tance^as .1 ^e'sorwfrrdl'S"" ^ daughter. The daughter will take the inheri- 

will inherft, ^for Dneuhew^ortl^ Her m^ane and has a son D. B alone 

brother is in existence. ‘ ^ deceased, and a nephew cannot inherit while a 


D^ualification only personal—The disability is purely personal 

dofs irext^nd^'in"'^ legitimate issue of the disqualified heir (b). Nor 

w“L or wS governed by the Bombay school of Hindu law, to his 

this herUaWe riSt (d) "" disqualified heirs are not entitled to 


Illustrations 

son wfli s1.c^cecd'To''Ta"s I’s ® ^r ° wS?eThi[°,h g''^"dson by B. The grand- 

grandfather A He succeeds hi til; ^ ^ ^ grandson succeeds as the heir of his 

not step into his fa?herTte] ° and does 

and a^daifghter ' Thi"LulMer® Jin° who is the adopted son of C, 

heir is not entitled to sucfession. *"^®*'*^ ^ ® estate. A son adopted by a disqualified 

heir^a^brother'^whn^y^^df^ Bombay school of Hindu law dies leaving as his only 

wl e fnheHts toThe dPn^ uT the brother’s wife. The brother’s 

wile inherits to the deceased, though the brother is disqualiHed. [See §§ 64 and 68 above.] 

103. Disability arising after succession.—Property which has once vested 
lbility^7eT is not divested by a subsequently supervening dis- 


of disability after succession has opened.—Where the 

isa 11 y IS removed subsequent to the opening of the inheritance, the right 

o in en ance revives, but not so as to divest the estate already vested in 
another person (/). 


illustrations 


ir. ® insane and a widow. On A’s death the widow succeeds 

vested in insanity is cured during the widows life. The estate being 

death entitled to it during her lifetime. After the widow’s 

fhat if A ^ the estats. so 

that If A has left a brother also, the son, and not the brother will succeed. 

(y) Bahiboi v. Monclihabiii (1864) 2 Bom. H.C. 


5. 

fj) Buhoo Botlliiitiraiii v. Omrao (1870) 10 
o2U. 

Wiivv/. Soho,ho K,n r 

' Vm. 'if: fo: '■»*» ^ 

(c) Gang'll V. ChatHhubhauaboi (1905) 32 Bom. 


275. 

(d) Mil. II. 10. H. 

(c) Deo Khhcn v. Bud/i Prakoth (1883) 3 All. 
509 (F.B.); Sokhii v. Puttamma (1891) 1-1 Mad. 
289. 29-4; AbUakh v. Bhekhi ilS95) 22 Cnl. 864. 

if) Mil.tk'ihara cliap. il, <«-. 7; Deo Kbhcn v. 
Binth Prokoih (1883) 5 All. 309 [F.B.]. 
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(b) A dies leaving a son X who is insane and a brother B. On A’s death B succeeds 
to the estate. The lunacy is cured during B’s lifetime. X cannot recover the estate from 
B for it is vested in B. Also on B's death the estate will pass to B’s heirs, and not to X, 
for B took as /uH oin«^r, so that if B dies leaving a son, it will pass to his son. But if B 
leaves no other heir than X ^his brother’s son), X will succeed to the estate not as the heir 
of A, but as the heir of B. The result is that where the estate of the father has passed to 
a /ull owner, a son whose disability has been removed cannot claim it as his father’s heir, 
and he loses all right to it as such. It is different, however, where the estate has passed 
to a widow or other limited heir who takes only a widow’s interest as in ill (a). 

105. After-bom son of disqualified heir.—Where, after the succession 
has opened, a son is born to a di.squalified heir, the son is not entitled to 
inherit so as to divest the estate already vested in another (g). 

/llustration 

A dies leaving a son B who is insaqe, a widow, and a nephew. On A’s death, the 
widow inherits the estate. The widow then dies, and the nephew succeeds to the estate as 
A’s heir. A son, C, is then born to B, and he claims the estate from the nephew. He is 
not entitled to the estate, for it became vested in the nephew on the death of the widow. 


EXCLUSION FROM PARTITION 

106. Disability and partition.—A disability which excludes a person from 
inheritance also excludes him from a share of the joint family property on 
partition (h). Where a member of a joint family had no congenital disquali¬ 
fication and therefore had acquired by birth an interest in the joint family 
property, a later supervening disqualification, while it might debar him from 
claiming a partition, would not prevent him from acquiring the whole property 
by survivorship (i). A full Bench in Madras has held that even when the 
disqualification is congenital, the same result follows (j). There may be 
such a severance of the joint status as would put an end to the right of suc¬ 
cession by survivorship (k). But if the other coparceners separate their 
shares and disrupt the joint family the lunatic member may become separate 
owner of his share (1). See § 98 above. 


107. Lunacy and partition.—(1) The High Court of Calcutta (m) has 
held that a member of a joint family who was not born a lunatic, but is a 
lunatic at the time of partition, is not entitled to claim his share by partition. 
This is also the opinion of the High Court of Allahabad (n). 

The Federal Court of India examined the law on the point and held that although 
a person who is insane at the time when partition takes place cannot claim a share in 
the joint family properties, yet the texts of. Hindu Law make it clear that his rights remain 
in abeyance and are revived on the malady being cured. A coparcener on his supervening 
insanity may not exercise his will to effect a severance of the status; but that does not 
prevent the other coparceners from disrupting the coparcenary if they so choose, and these 


(e) KnUtlns v. Krishna 0 869) 2 Benc- L.R. 

(F.B.J 101; Deo Kh/ien v. liudh Praktish (1881) ;> 
All. 309 [F.B.l; PatLddeua v. Venkalcsh (1908) 32 

Bom. 455. „ _ , 

f/i) Rnm Srt/n/e v. LnUo Lnlliec (1882) 8 C.i . 
149; Ham Suonder v. iiani Sohyc (1882) 8 Cal. 
019 

(0 .Ifiit/iMmmi V. Mectuinuna! (1920) 43 Mad. 
464, 55 I.C. 576; Mt. Dihni Kuori v. Ihkhcstiar 
Bum Duhe (1914) 11 Pat. 712, I",I I.C. 419. ('34) 
A.P. 371 (lunacy); Mwdchuml v. Chuhiu Pert (1937) 
All. 823, 170 I.C. 813, ('27) A.A. 6Ua (l-.B.l 


(leprosy). 

(0 Kesava v. Govindun. 1946 Mad. 452 (F.B.). 
(fc) Venkuteswaru v. Munkauuminul (1935) 69 

Mad. L.J. 410. (’3-5) A.M. 775. 

(1) Bhafitcati Saran Singh v. Parmeshu.ari Nandan 
Singh (1942) All. 518, 202 I.C. 227, (’42) A.A. 
267', affirmed in Ratneshuari v. Bhagauati (1949) 
11 F.C.R. 715. 

(ni) (1882) 8 Cal. 149, supra: (1882) 8 Cal. 
919. supru 

(n) Bhuguati Suran Singh v. Pamieshivari, supra. 
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member (o). even if the family consist only of one sane and one insane 

friend of a coparcener of unsound mind^t^ ^ ^ 

(ol). sound mind to enforce partition is maintainable 

eac'Sd w7'h.l 7Si„rr“ “P~ who ^ 

removal of the disabilitv to thp ^ reason of a disability in entitled, on 

[§ 310]. to the same rights as a son born after partition (p). 

d.s,u“Ld*o:l ..n..-Wh.,c . .oo 10 bom ,o . 

the Bombay decLTons Tot . ^r^cestor, he is not. according to 

cener in whom thTaLitor-r h ^^e copar- 

Madras has arrived at Hontra 

this decision the same Hieh c7 the principle of 

idiocy is congenUaT) wh^ ^ where the 

father (though he Ln^t ckf^f h I" " coparcener with his 

cooo. b.,'’„o7“'z:^a ib:r.L°'v'.t To", “• 

half share of his grandfather A in the Joint f son sues C to recover the 

Under th V V property. He is entitled to the share. 

of the Hindu ^InherUa^cT^fRemovaf'Tf ‘ D' ‘■}.M?'iras prior to the coming into operation 
that a disqualified heir who C coneeniSllt Supreme Court held 

with his father and on death of his father deaf-mute became by birth a coparcener 

vested in him as the sofe surWv/^/\‘^pLrener(s:5':"'‘ 

MISCELLANEOUS 

inheritLcr^on ^account” of ® person is excluded from 

entitled tn ^ disability, he and his wife and children are 

but for the disabif Pmperty which he would have inherited 

and his wife and his ehuu excluded from a share on partition, he 

maintenance „f ,h. Jol™."!!; w" “ 

ord.“Lo7l'nu 7”^? 

8 worlaly affairs, his action is tantamount to civil death, 

V. Uhatimcati ( 1949 . 

(oO) A.F.C. 142. ' ^ 

V Reference may also be made to Paranic,- 
ttflrflm ^ Prtro«,c»itrtrfl»i (*61) A.M. 345. 

(p) Mitnksbara chap, ii, 10 . ,>ar;,s 6-7 
(Q) Bf/piif/ V. Pau(i$,ra$it: il.S82) 6 n..m 616- see 
til5o Pauaihuu v. Venkatc.h (1<J0S) 32 Bunl 4^ 


(r) KrisJmn v. Sfimi (1886) 9 Mad. 64 CF.B.l 

(1942) M.i<l 80, 203 I.C. 648. f42) A..\r 693. 

1 a JO V. Vcnkatalakshmi (*63) A.S.C. 

(t) R««i Sahtje v. Lnlln Lalicc (1882) 8 C.il. 149- 
/Tf»i»i Sawtder V. Ram Sahfjc (1532) 8 C.d. 919! 
Mitdlciliar.i, chap, ii, s. 10. 



EXCLUSION FROM INHERITANCE 


167 


■§ 111 

and it excludes him altogether from inheritance and from a share on parti¬ 
tion (u). 

. property which belongs to such a person at the time of renunciation passes 

immediately on his renunciation to his heirs, but property acquired by him subsequent 
to the renunciation passes to his spiritual heirs [§ 58]. A person does not become a 
sanyasi by merely declaring himself a sanyasi or by wer^ring clothes ordinarily worn by 
sanyasi. He must perform the ceremonies necessary for entering the class of sanyasis: 
without such ceremonies he cannot become dead to the world (v). 

Sudras .—The Hindu texts applicable to the disinheritance of ascetics do not apply to 
Sudras, unless a usage to that effect is established. The reason is that a Sudra cannot 
enter the order of Yaii or Sanyasi (u>). 


Teeluck v. SUnma (1961) 1 W.R. 209. 

(t) Baldeu Pmtad v. Arija Prili Sidhi Sobha 
(1930) -52 All. 789, 12-1 I.C. 761, ('W) A.A. 6-13; 
Kiiiidal Bolt: v. Suamulut^aru (1917) 3-3 Mad. L.J. 
frl. 40 I.C. .5)5. ('18) A.M. 402; Honulhon v. Dal- 
riiir aOOO) 11 C.W.N. 191. 2 I.C. 385; Siilyw- 
uiiraijinm v. II.H.E. tiuard (’57) A- Andh. Pra. 
621; Humnuikri$han Hau v. Srinittuuruu (’60) 

1 


A.A.P. 449. Madhusiidban v. Cohind (*65) A. 
Orissa 54. 

(tt) llarnh Chandra v. Alir Mahmud (1913) 40 
Cal. •54-5. 18 I.C. 474; Somasutidaram v. Vaithi- 
liuun (1917) 40 Mad. 846. 41 I.C. 546, (’18) 
A.M. 794; Kriihna Singft v. Mathura Ahir ('721' 
A. All. 273, 


168 


§§ 112 , 113 


CHAPTER X 


2 

3 

4 

5 
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WOMEN’S PROPERTY; PART I—STRIDHANA 



SmT-itis, the Commentaries, and Judicial DecUi^vis 

Pec^iliar jeatnres of stridhana (§ 124). 

Evunieration of stridhana (§§ 125-140). 

Rights of a woman over her stridhana (§§ 141-144). 

Succession to stridhana (§§ 145-157). 

Rules common to all the schools (§§ 158-165). 

subject of stridhana is by far the most difficult branch of Hindu law The 
fft^? finisMn^^U Jimutavahana says in the Dayabhll^a 

rnnf^.?c ^ **;\Hindu Succcssion Act, 1956. subject to certain qualifications now 

capacity on a female heir in respect of all pro%rty acquired bv 
her whether before or after the commencement of that Act with the rLuU that bv 

and nol'^s ? UmiTed °o^Tr .possession as full owner 


I—STRIDHANA ACCORDING TO THE SMRITIS. THE COMMENTARIES 

AND JUDICIAL DECISIONS. 

112. Different meanings of stridhana.—The word “stridhana” is derived 
from stn woman, and dhana, property. It means, literally, woman’s pronertv 
It IS used, however, in different senses in different schools. In order to under¬ 
stand the precise meaning of stridhana according to the various schools, it is 
necessary to know what kinds of properties were recognised as stridhana in 
the iSmritts, that is to say, by the Rishis or sages of antiquity (§ 8). 

We shall, therefore, take the reader as briefly as possible through the definition.^, or 
rather descriptions of stridhana, as given by some of those sages, beginning with Manu 
and ending wUh Yajnavalkya (§ 113). Next we shall state ♦he definition of stridhana as 
given in the Mitakshara. We shall then see how Vijnaneswar^ the author of the Mitak- 
shara, seized on one particular word in Yajnavalkya’s definition of stridhana, (the word 
or rather me suppletive term, ddya, which means ‘and the rest' or ‘ef cetera*, and used 
it as a handle for extending the scope of stridhana so as to include in it several descriot’ons 
of property which were not recognized as stridhana before (§ 115). We shall next procecl 
to consider to what extent the definition of stridhana as given in the Mitakshara has been 
adopted in the four Mitakshara sub-schools (§§ 116-119). Therefore, we shall deal with 
i. or Dayabhaga school, and note how Jimutavahana, the founder of that .school 

boldly rejected the Mitakshara definition of stridhana. and formulated a definition of his 
own (§ 120). Lastly, we shall note how the Judicial Committee has, notwithst.anding 
repeated warnings given by it that the Courts of India should take the Hindu law not 
from the Smritis, but from the commentaries (§ 9). brushed aside the whole of Vijnancs- 
wara s expansion of the word ddya (§ 122). After this preliminary inquiry, we shall 
proceed to deal with the subject of stridhana in the light of decided cases. 


113. Stridhana according to the Smritis, that is. the sacred writings of 
Rishis or sages of antiquity.—Manu enumerates six kinds of stridhana: 



Gifts made before the nuptial fire, explained by Katyayana to mean gifts made 

r time of marriage before the fire which is the witness of the nuptial 

[adhifagm}. ^ 
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2. 


3. 


4. 

5. 

6 . 


procession, that is, says Katyayana, while the bride is 
being led from the residence of her parents to that of her husband [adhyaua/taniL] 

Gifte made in token of love, that is. says Katyayana. those made through affection 
by her father-m-law and mother-m-law [pritidattaj, and those made at the * me 
of her making obeisance at the feet of elders [padavandanika]. 

Gifts made by father. 

Gifts made by the mother. 

Gifts made by a brother {Manu, ix. 194). 

All the commentators are agreed that the above is not an exhaustive 
enumeration of stridhana. 

To the above list Vishnu adds— 

Gifts made by a husband to his wife on supcrsesGion, that is, on the occasion of 
his taking another wife [adhivcdanika]. 

H.Ik’ that is. says Katyayana. those made after marriage hv her 

husbands relations or her parents relations [anwadheyaka]. 

[see‘’§§°14ri5ri5?"53 ‘Ind 

Gifts from sons and relations. 


1 . 


2. 


3. 


4. 


Vishnu does not make any specific mention of gifts made at the bridal procession. 

stridhana as Manu, and he aefines Oio fir-.t 
ThnspHofi Manu and “gifts subsequent” and “suika” mentioned by Vishnu 

m already been given above except that of snlka. It is of impo^ance 

o note that Katyayana s definition of adhyagni, gifts before the nuptial fire and^that of 
adhyavahamka, gifts at the bridal procession are wide enough to include Gift^f^on; 
stranpcTs. These definitions have been accepted by all the schools including the Dayabhaca 

?hPv°!;reco^ize as stridhana gifts froni ""strangers v hon 
ex^dP^T^^^ be/ore the nupti:il fire or at the bridal prucession. But Katyayana^exoro^sW 
Dmnpri^ from the category of sUidhana gifts made by strangers during coverture, as al'o 
property acquired by a woman during coverture by mechanical arts. Thus he say;-: — 

tinn wealth which is earned by mechanical arts, or which is received through affec- 

s rMhana’^l'/^T^""' dominion. The rest is pionounc^l to be 

idnana. [Katyayana, cited in the Dayabhaga, chap. 4, sec. 1, para 19.J 

mod Strangers referred to in the above text are, of courses, exclusive of 

s^rfdhana Such gifu are undoubtedly 

ict words, “subject to her husband’s dominioh”, indicate that the text cited '»hnvp 

/wd or"d ^ applicable to gains of art or to gifts from strangers either during niaidcn- 
tiuri ^^^”9 Widowhood. Ihe said words refer to acquisitions and gifts from stran{/e»^c 

trhror”“ou,d ™"r/tX tStr n.aidenhooror 

nstituting a woman s stridhana [Colcbiooke’s Digest, Book V, pp. 471 , 478 ] ^ 

observed before passing further that almost all the Smriti writers mention 
ornamenU given by a husband to his wife as her stridhana. wriicis mention 

4 U ^^i^<^valkya defines stridhana thus: —“What was given (to a womans hv th . 

‘hr f ho;'be/oreThc'’\.up"ti!.^filt er 

presented to her on her husbands marriage to another wife, and the rest (nHMn\ 

stridhana So, that which is given by kindred, as’ wed as her ma^rtgc-f4 
the abovrlfinf,!on"f fNo‘P panicularly the word -dJya" in 

.u.es,'^';rli'L"o^XteroU‘^e"d eigM';i,”i1;”c lfre"on\;;n"e^“toVhieiTelrr 

made by the Commentators in their disquisition.s on the definition of stridhana ^*rtf 

eight .ages are: (1) Manu. (2) Narada^, (3) Vishnu ^4rSC. yayana 5 ^X 00 

fC) Vyasa, (7) Devala and (8) Yajnavalkya. ivaiyayana, (5) Apa-.(amba, 
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Summarizing the Smriti texts, we may say that it is only gifts obtained by 
a woman from her relations and her ornaments and apparel which constitute 
her stridhana and that the only sorts of gifts from stra^igers which came tinder 
that denomination are presents before the nuptial fire and those made at the 
ridal procession. But neither gifts obtained from strangers at any other 
time, nor her acquisitions by labour and skill, constitute her stridhana (x) 
This IS stridhana in its technical sense. The Mayukha calls it technical 

j comprises only those kinds of property which are expressly 

called stridhana by the old sages or Smriti writers. 


114. Stridhana according to the Commentators (§ § 115-120). It is well 
established that whatever may be the law intended to be laid down by the 
Smriti writers, that law must be sought for in the writings of the Commenta- 
^rs. In determining what is stridhana according to a particular school, the 
Court has to look to what the Commentators, who are authorities in that 
particular school, have said on the subject (y) . It is not open to a Judge to 
put his own interpretation on the Smriti texts. If the texts have received a 
^rticular interpretation in a particular school, and that interpretation has 
been accepted as the law of that school, he must take it as the law of that 
school and administer it as such {z) [§ 9]. To this extent then the Smritis 
have been pushed into the background. 


115. Stridhana according to the Mitakshara.—The following is the defi¬ 
nition of stridhana as given by Vijnaneswara in the Mitakshara: — 

“That which was given by the father, by the mother, by the husband, or 
by a brother; and that which was presented by the maternal uncles and the 
rest at the time of wedding before the nuptial fire; and a gift on a second 
marriage or gratuity on account of supersession; and, as indicated by the 
word ddya (and rest), property obtained by— 

(1) inheritance; 

(2) purchase; 

(3) partition; 

(4) seizure, e.g., adverse possession (a); 

(5) finding; 

and this is stridhana according to Manu and the rest.” 

. ,It will thus be seen that the first portion of the above definition is a reproduction of 
the definition of stridhana as given by Yajnavalkya. The second part of the above defini- 
tion IS the expan^oji by Vijnaneswara of the word ddya v/hich occurs in Yajnavalkya’s 
definition of stridhana. so as to include in stridhana five distinct kinds of property which 
were not recognized as stridhana by the early sages. Neither Manu nor the other sages 
ever recognized those kinds of property as stridhana. Manu recognized only sir kinds of 
stri^ana. but this Vijnaneswara explains by saying that all that was meant by Manu s 
text IS that the number cannot oe less than six, not that it cannot be more than six. And. 
lurtfier, he expressly says that the tenii stridhana conforms in its import with its etwnoloqy, 
and is not technical. The result is that according fo the Mitakshara, property of any 


(x) Sec Bnnerjee's “Hindu L.'wv of Marriace and 
Stridli.^na.” Slh cd.. p. 027. 

Sa/c/nma v. Liitchmanti (1.S9S) 21 .Mad. 100, 


(z) CoUertor of \fa<lfirn v. ytooitoo RatnaJinga 
(1H6H) 12 MJ-A. 097, 4 56. 

(a) Subraoianiafn \, Annuwlulfim (1905) 28 Mad, 

!• 7m 
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description belonging to a woman is stridhana. It may be a gift from relations or a gift 
from strangers (b). It may be property acquired by inheritance, or property obtained 
on partition. It may be her earnings (b) or it may be property acquired by her ftom any 
other source [Mitakshara, chap. 2, sec. 11, paras 2-4]. 

Referring to the above definition, the High Court of Madras said: “It is scarcely 
nece^^ to say that Vijnaneswara’s statement that stridhana is not to be understood in 
a technical sense was not mere philological observation. By laying down that proposition, 
Vijnaneswara and other great commentators, who followed him, succeeded in effecting a 
beneficial change in the archaic Smriti law and placed women almost on a footing of 
equality with men as regards the capacity to hold property” (c). 

[It may just as well be noted here that since the decision of the Privy Council in 
1912 (§ 122), the whole of Vijnaneswara’s “expansion” has been discarded.] 

116. Stridhana according to the Bombay School.—We next turn to the 
four divisions of the Mitakshara school (§ 12). It will be seen that some of 
them adopt the Mitakshara definition while others do not. 

The Mayukha, which is held in high esteem in the town of Bombay, in 
Gujerat and in the North Konkan, would seem to adopt the definition of stri¬ 
dhana as given in the Mitakshara [§ 115]. 

For the purposes of succession, the Mayukha divides stridhana into two 
classes, namely, (1) technical, and (2) non-technical. Technical stridhana 
refers to the kinds of property expressly recognised as stridhana by the oM 
sages [§ 113], that is to say, (1) gifts from relations made at any time, and 
(2) gifts from strangers if made before the nuptial fire or at the bridal pro- 
ce.ssion. Non-technical stridhana comprises every other kind of property 
belonging to a woman. This is a classification peculiar only to the Mayukha 
[Mayukha, chapter iv, sec. 10, f>aras. 1-2 and 26]. It is not followed in any 
other part of the Bombay State where the Mitakshara alone is the governing 
authority. 

117. Stridhana according to the Benares School.—The Viramitrodaya, a 
commentary held in high esteem in the Benares school, adopts and supports 
the definition of stridhana given in the Mitakshara. 

118. Stridhana according to the Madras School.—The principal treatises 
of the Madras school are the Smriti Chandrika and the Parashara Madhaviya. 
These treatises do not give any definition of stridhana. Nor do they adopt 
the definition of stridhana given in the Mitakshara. The Smriti Chandrika 
enumerates certain kinds of property as stridhana, being the kinds of property 
recognised as stridhana by the Smriti writers. The Parashara Madhaviya 
puts its own interpretation on the suppletive term ddya in the text of Yajna- 
valkya, and says that it refers to property purchased by a woman with gifts 
made to her at the bridal procession, etc. 

Besides the two works mentioned above, there are other works which are of more 
or less authority in the Madras school namely the Sarasvati Vilasa and the Vyavahara- 
nirnaya. TTiese four treatises, however, do not agree with each other on ail points, least 
of all on questions relating to stridhana. This has led the High Court of Madras to hold 
that in determining the question whether a particular kind of property is stridhana or not, 
the Court should follow the comprehensive definition of stridhana given in the Mitakshara 
and hold that it is stridhana, unless it is shown that the said treatises are unanimov^ in 


(b) Salemma v. Ltiti'bnwna (1898) 21 Mnd. 100, (c) Salemma v. Lutrhmana (1698) 21 Mad 100 

103-105. 103^101. 
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holding that it is no^ stndhana (d). It has accordingly been held by that Court followin*^ 
the denmtion of stridhana given in the Mitakshara, that money given absolutely to a 
woman for her mamtenance, and purchases made with such money, constitute her stridhana 
and defend to her heirs (e). Similarly, it has been held that gifts from strangers, though 
made during coverture, constitute her stridhana, there being no consensus of opinion 
among the said treatises that such gifts are not to be regarded as stridhana (/). As to a 
wife s earning, the same Court has expressed a strong opinion that they are her stridhana 
and descendible to her heirs (g). A similar opinion has been expressed as to property 
acquired by a woman by “seizure”, that is, adverse possession, and that acquired by 
finding (h). Property inherited by a woman, however, stands on a different footing, for 

been settled by a long line of decisions that it is not stridhana according 
to the Madras school. As to property obtained by a woman on partition, no question can 
arise in the Madras school as to whether or not it is stridhana, for the practice of allotting 
shares to a woman on partition has become obsolete in the Madras State (i). This 

1 additional sorts of stridhana specifically enumerated in the 

Mitakshara [§ 115]. In fact, the tendency of the Madras High Court is to follow the 
Mitakshara in determining whether a particular kind of property is stridhana or not. 
h^ven as to rules of succession to stridhana, that Court has followed the Mitakshara 
where the said four commentaries are silent (j) or do not all agree with each other (k). 
Referring to the definition of stridhana given in the Mitakshara that Court said: “It is 
scarcely necessary to say that Vijnaneswara’s statement that stridhana is not to be under- 

a technical sense was not mere philological observation.... A departure from 
the law. laid down by such a high authority, must not be made unless suppoi'ted hy 
adequate grounds” (1). And as to the rules of succession to stridhana, the same Court 
said: ‘While the other commentators, in their attempt to reconcile the various Smiitis, 
complicate the matter by prescribing different lines of devolution—those too not complete- 
according to the class of stridhana to which the particular property belongs, the Mitakshara 

lays down rules which are easy of application, complete in themselves and on the whole 
equitable” (m). 

The position, then, aS regards the Madras school, so far as the Madras 
decisions go, is this that the Mitakshara definition of stridhana is to be applied 
in every case, unless the commentaries prevalent in that school unanimously 
exclude the kind of property in question from the category of stridhana. 
Since the decision, however, of the Privy Council, in 1912 (§ 122), the whole 
of Vijnaneswara’s “expansion” [§ 115] has been discarded, and such of the 
Madras decisions which recognized as stridhana any description of property 
comprised in the “expansion” cannot now be accepted as good law. 

119. Stridhana according to the Mithila School.—The Vivada Chintamani 
is the leading authority of the Mithila school. This work also does not give 
any definition of stridhana, but it enumerates eleven kinds of property, 
namely: 

(1-6) the six kinds as enumerated by Manu and defined by Katyayana 

[§ 113 ]; 

(7-9) gifts made on supersession, gifts subsequent, and sulka [§ 113]; 

(10) ornaments; and 

(11) “food and vesture” mentioned by Devala and interpreted to mean 
“funds appropriated to a woman’s support” [§ 113]. 


(<f) Salcmma v. Lntdtmuna (1898) 21 M.id. 100, 
103-104. 

(e) Subramanian v. Arunacticlam (1905) 28 .Nlad. 

1 . 

(f) 21 M.-icl. 100. supra. 

in) 21 MuJ. lOO. 10.). .'(iipra. 

(/i) 28 M ul. 1, 7. '■upia. 

(i) Sulfrafiifiiiiaii \. .Aruntululum {igo'j) 28 Mad. 


1 . 8 . 

(i) Salf'iuiun v. Liitchiunua (1S98) 21 Mad. 100, 
104 

ik) Rain V. Amiaaui (1906) 29 M.id. 3.5.8; Muth- 
ai>iiuthniaii v. Atnniaui iISOS) 21 M.«l. 38. 
li) 21 Mad. lOO. 101-101. sui$r,i. 

(i»i) 21 .Mad. 100, 104, 105, 
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Gifts from strangers made before the nuptial fire and at the bridal procession are 
aUo recognized as stridhana The author then concludes his enumeration by saying: 
These are the several kinds of stridhana. It will thus be seen that the Vivada Chintamani 
conges stridhana within the definition of the Smriti writers and excludes property acquired 
by inheritance and the other kinds of property mentioned as stridhana in the Mitakshara 
(n). IVivada Chintamani, P. C. Tagores Translations, pp. 256-263 1 


120. Stridhana according to the Dayabhaga or Bengal School.—The 
Dayabhaga of Jimutavahana is the leading authority of the Bengal school. To 
understand the definition of stridhana as given in the Dayabhaga it is im¬ 
portant to note the following two propositions which have been accepted by 
all the Mitakshara sub-schools: — 


(a) every kind of stridhana belonging to a woman passes on her death to 
her heirs; 

(b) but every kind of stridhana cannot be disposed of by a woman at 
her pleasure. 

The only kinds of stridhana which she can dispose of at her pleasure and 
without her husband’s consent are gijts from relations. She cannot dispose of 
any other kind of stridhana such as gifts from strangers, or property acquired 
by her by mechanical arts, without her husband’s consent [§ 143]. 

This is based upon certain texts of Katyayana and Narada. The texts run as follows; 

(1) "What a woman, either after marriage or before it, either in the mansion of her 
husband or of her father, received from her lord or her parents, is called saudayika (gift 
from affectionate kindred); and such a gift having by them been presented through 
kindness, that the woman possessing it may live well, is declared by law to be her absolute 
P*'pi^rty- The absolute exclusive dominion of women ever such a gift is perpetually 
celebrated; and they have power to sell or give it away as they please, even ihcush it 
consist of lands and houses. Neither the husband, nor the son, nor the father, nor the 
brother, has power to use or to alienate the legal property of a woman”— Katyayana 
[Colebrooke’s Digest, Book V, p. 475}. 

(2) "The wealth which is earned by mechanical arts, or which is received through 
affection from a stranger, is subject to her husband’s dominion. The rest is pronounced 
to be stridhana” [Katyayana, cited in the Dayabhaga, chap. 4 sec. 1, para 19} 

(3) "Property given to her by her husband through pure affection she may enjoy 

her pleasure after his death, or may £ive it away, except land or houses'' _.Varada 

[Colebrooke’s Digest, Book V, p. 477}. 

Jimutavahana first examines the various definitions, or rather descrip¬ 
tions, of stridhana given in the old Smriti texts [§ 113]. He alters the text 
of Yajnavalkya by substituting the expletive eva for ddya so as to confine the 
term stridhana ‘to the kinds of property specifically enumerated by Yajna¬ 
valkya* [§ 113]. He rejects the definition of stridhana given in the Mitak¬ 
shara, and defines stridhana in these words: — 

**That alone is stridhana which she (a woman) has power to give, sell, or 
use independently of her husband*s control.** 

Jimutavahana, however, does not say what kinds of property can be disposed of 
by a woman without her husband’s consent but immediately after defining stridhana, he 
cites the texts of Katyayana and Narada quoted above. In the light of those texts, and 
from what more he says in the chapter on stridhana it may be said— ’ 

(1) affirmatively, that all gifts from relations constitute stridhana, except a gift of 
imiTvoveable property made by tne husband; and that gifts from strangers also constitute 
stridhana if made before the nuptial fire or at the bridal procession; 


(ft) BHugivantlcen v. Myna Dace (1867) 11 M.I.A 487, 311. 
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(2) negatively, that the following properties are not stridhana, namely— 

(i) property inherited by a woman; 

(ii) property obtained by her on partition; 

(iii) gifts from stra7igers except those made before the nuptial fire or at the 
bridal procession; and 

(iv) property acquired by her by mechanical arts (o) [Dayabhaga, chap. 4, sec. 1]. 


121. Distinction between IVIitakshara stridhana and Dayabhaga stridhana. 

—In Sheo Shankar v. Dehi Sahai (p), their Lordships of the Privy Council 

referring to the term stridhana said: “The Bengal school of lawyers ^avc 

always limited the use of the term narrowly, applying it exclusively, or nearly 

exclusively, to the kinds of woman’s property enumerated in the primitive 

sacred texts. The author of the Mitak.shara and some other authors (that is 

of the Viramitrodaya and the Mayukha) seem to apply the term broadly to 

every kind of property which a woman can possess, jrom whatever source it 
may be derived. 


122. The Privy Council and Mitakshara Stridhana.— (1) Property 
inherited by a wotnan. —A woman may inherit the ordinary property of a 
male, that is of her husband, father, son, etc. She may also inherit the stri¬ 
dhana of a female, that is of her mother, mother’s mother, or daughter. Both 
these kinds of inherited property are stridhana according to the Mitakshara 
L§ 115], but the Privy Council has held as to both these kinds of property 
that they are not stridhana. In one set of cases before that tribunal, the 
question was whether property inherited by a widow from her husband, that 
is property inherited, by a woman from a male^ was her stridhana. Their 
Lordships held that it was not, and that on her death it passed not to her 
heirs, but to the next heir of her husband (q). In the other set of cases the 
question was whether stridhana inherited by a daughter from her mother, 
that is property inherited by a woman from a female, was her stridhana. 
Their Lordships held that it was not, and that it did not descend to her 
(daughter’s) stridhana heirs, but to the next heir of the mother (r). 

The cases referred to above were cases from the Benares school. The law as now 
pttled in the Madras, Mithila and Bengal schools is the same, that is to say that property 
inherited by a woman, whether from a male or from a female, does not constitute her 
stridhana in any case [§§ 168-169]. According to the Bombay school, however, it becomes 
her stridhana in all cases, except where the property is inherited by a widow, mother, or 
other female who enters the gotra (family) of the deceased by marriage [§§ 170-171j. Tliis 
rule is firmly established in Bombay by a long current of decisions and it remains unaffected 
by the decisions of the Privy Council referred to above (s). [See § 130.J 

(2) Share obtained by a, widow on partition. —As to the share obtained 
by a widow on partition of the joint family property, it has been held by the 


(o) Ram Copal v. Saraiit (1906) -H Cal. 413, 
319-320. 

(p) (1903) 25 All. 468, 30 I.A. 202. 20.3-206. 

(q) Bhiigttandccn v. Mima Dace (1S67) 11 

487; Mst. Thakur Dctjhcc v. Rai Bahik Ram 
(1866) 11 M.I.A. 140. 

(r) S/ico Shankar v. Dcbi Sahai (1903) 2-3 All. 
468, 30 I.A. 202, as explained in ^uoruiiiuntan v. 
Aninachclam (190.3) 28 .Mad. 1, 9-12; Ram Kali 
y. Copa! Dei (1926) 18 All. 648. 652-6.3 3, 96 I.C. 
757, (’26) A.A. 537, aod liiikam Chantl v. Sital 


Prasad (1928) 50 All. 252. 236, 237, 107 I.C. 
244, (*28) A.A. .52; Shco Pvrtab v. The Allaltabad 
Bank (1903) 23 All. 476, 30 I.A. 209; Caija Din 
V. Badn Singlt (194-3) .-Vll. 230. 

(t) See (190 3) 23 All. 468, 474, -30 I.A. 202, 
stipra; Bidnant R.io \. Bail Rao il920) 47 I.A. 
213. 223, 48 Cal. 30, .37 I.C. 34.3, (’21) A.PC. 
59; Bhaii V. Raghnnath (1906) 30 Horn. 229, 236- 
237; Cmladhar v. Chtindrabhagabai (1893) 17 Bom. 
690, 70S IF.B.J; Kavserbai %. Huiurai (1906) 30 
Bom. 431. 452. 
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Privy Council in Debi Mangal Prasad v. Mahadeo Prasad (t) that it is not 
her stridhana even under the Mitakshara law. The actual point decided in 
that case was that there was no substantial difference in principle between a 
woman’s property acquired by inheritance and that acquired by partition (u) 
It does not therefore pass on her death to her stridhana heirs, but reverts on 
her death to the next heirs of her husband in the absence of an express agree¬ 
ment amongst the co-sharers to the contrary. 


, , be noted that property acquired by a woman by inheritance and that acauircd 

pamiton are two of the five additional sorts of stridhana comprised in Vijnanes- 

As to both these it has been held by theXvy 
not constitute her stridhana in such sense that on her death it 
passes to her stridhana heirs. The true view would now appear to be that the whole of 
Vijnaneswara’s expansion has been discarded. 


123. The schools and stridhana.—A summary of § § 113 to 122 is given 
below: — 

(1) The Smriti writers confine stridhana to gifts from relations made at any time and 
to gifts frorn strangers made before the nuptial fire and at the bridal procession. This is 
called technical stridhana [§ 113], and it is stridhana according to all the schools. 

(2) Property acquired by a female during maidenhood or widowhood, though it be 

acquired by gift from strangers or by mechanical arts, constitutes her stridhana accordinc 
to all the schools [§§ 127-132]. cuiui.ig 

(3) Though according to the Mitakshara every kind of property howsoever acquired 
Dy a woman would appear to be her stridhana, the effect of the decisions of the Priw 
Council referred to in § 122 is to curtail the definition of stridhana as propounded by 

Vijnaneswara by excluding from it in effect the five additional sorts of stridhana enumerat¬ 
ed by him [§ 115]. 

(4) The law of the Benares school is that stated in sub-sec. (3) (§§ 117 and 122]. 

(5) Ev^ description of property which is stridhana according to the Mitakshara as 

interpreted by the Privy Council would seem to be stridhana according to the Bombay 
school. That school also recognizes as stridhana every kind of property inherited by a 

woman, except where the woman inheriting the property is a widow, mother, or other 

female who entered the go(ra of the deceased owner by marriage [§ 130]. See §§ 116 and 

(6) Having regard to the Madras decisions set forth in § 118, it would seem that 
every description of property which is stridhana according to the Mitakshara as interpreted 
by the Privy Council, is stridhana according to the Madras school. 

. (7) The Mithila school confines stridhana within the definitions of the Smriti writers* 

It does not recognize non-technical stridhana [§ 119J. ’ 

(8) According to the Dayabhaga or Bengal school, that alone is stridhana which a 

woman has power to dispose of without the consent of her husband [§ 120]. 

. Property which comes within any of the descriptions of stridhana is not the less 
stridhana, because it happens to be a kind of property which was not known to the Hindu 
when the Comihnentaries were written. "We are not prepared,” said the High Court 
p^kutta in a Dayabhaga case, "to hold that the rules of Hindu law are so inelastic 
fh u- of application only to such descriptions of interests in property as formed 

the subject-matter of transactions at the time when the rules were first formulated.” Thus 
® 8fft by a father to his daughter is stridhana according to all the schools; and it is not 
the less stridhana, because the gift is of a maurasi mokarari lease, a sort of interest in 
property unknown to the Hindu law when the Dayabhaga was written (u). 

(10) It will be seen from what is stated above, that the stridhana of the Bombay 
school is more extensive than the stridhana of every other school, for the Bombay school 
while recognizing as stridhana every kind of property which is stridhana according to 
the other schools, recognizes in certain cases inherited property also as stridhana which 
no other school does. ’ 


, (0 (1912) 34 All. 234, 39 
1000. 

(«) Kamla Deci v Buchulul 


I.A. 121, 14 I.C. 440. 

(c) Ram Copal v. Sarain (1906) 33 Cal 315 
('37) A.S.C. 434, 319. ^ ^ 
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To say of a property possessed by a woman that it is her stridhana is the same thin? 
as saying that she is the full owner thereof. To say that the stridhana of the Dayabhaga 
school IS less comprehensive than that of the Bombay school, is equivalent to saying that 
the Dayabhaga school does not recognize the full ownership of women in as many kinds 
of prope^y ^ the Bombay school; but though this is so, females governed by the Daya¬ 
bhaga school possess an advantage which females subject to the Mitakshara law do not 
tor while according to the Mitakshara law, the interest of a coparcener in ancestral 
property passes on his death to his coparceners by survivorship, according to the Daya¬ 
bhaga law It passes to his heir by succession. The result is that according to the Mitakshara 
law, a widow, daughter, mother, etc., can never succeed to ancestral property so long as a 
single coparcener is in existence; while according to the Dayabhaga law, their succession 
is not impeded by the existence of any coparcener. Thus if two brothers A and B are 
joint, and A dies leaving a widow, or a daughter, or a mother, according to the Mitakshara 
law. As interest in the joint property will pass on his death not to his widow, or daughter, 
or mother, but to B by survivorship, while according to the Dayabhaga law, it wUl pass 
to his widow, daughter or mother as the case may be, though, it may be noted, none of 
them takes as a full owner [§§ 177-180]. 

U.—SPECIAL FEATURES OF STRIDHANA 

124, Peculiar features of Stridhana.—A Hindu female may acquire pro¬ 
perty from various sources. She may acquire it by gift, or by inheritance, or 
on partition. She may also acquire it by her own labour and skill. Hut all 
property acquired by her is not stridhana. Whether a particular kind of 
property is stridhana or not, depends on— 

(1) the source from which the property was acquired. 

(2) her status at the time of acquisition, that is whether she acquired it 
during maindenhood, coverture, or widowhood; and lastly, 

(3) the school to which she belongs. 

What is stridhana, and what is not, according to the different schools, we have already 
stated in section 123 and the earlier sections. We shall elucidate this subject still further 
by treating it from a practical point of view, that is, by enumerating all possible descrip¬ 
tions of property that may be lawfully acquired by a Hindu female, and dealing with 
each one of these descriptions separately in separate sections, and stating which of them 
are stridhana and which are not according to the different schools [§§ 125 to 135]. In 
the meantime it may be asked, what is the practical importance of the distinction between 
property which is stridhana and properly which is not stridhana? The answer is that 
the distinction is important in two ways: first, as regards succession and, secondly, as 
regards the poiver of alienation. 

Stridhana of every description belonging to a woman passes on her death 
to her heirs [§§ 145-157]. ' It is not so with regard to women’s property which 
is not stridhana. 

Stridhana belonging to a woman is property of which she is the absolute 
owner, and which she may dispose of at her pleasure, if not in all cases during 
coverture, in all cases during widowhood [§§ 141 to 144]. But a woman is 
not the absolute owner of propierty which is not her stridhana, nor can she 
dispose of it at her pleasure even during widowhood. She is merely a 
qualified owner of such property; in other words she takes only a limited 
interest in the property, the nature and extent of which depend on the 
character of the property. 

m.—ENUMERATION OF STRIDHANA. 

125. Sources of woman’s property.—A Hindu female may acquire pro¬ 
perty from diverse source. Several descriptions of property that may be 
lawfully acquired by a Hindu female are: 
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(1) Gifts and bequests from relations [§ 126]. 

(2) Gifts and bequests from strangers [§ 127]. 

(3) Property obtained on partition [§ 128]. 

(4) Property given in lieu of maintenance [§ 129]. 

(5) Property acquired by inheritance [§ 130]. 

(6) Property acquired by mechanical arts [§ 131]. 

(7) Property obtained by compromise [§ 132], 

(8) Property acquired by adverse possession [§ 133]. 

(9) Property purchased with stridhana or with savings of income of stridhana [§ 134]. 

(10) Property acquired from sources other than those mentioned above [§ 135]. 

Bequests stand on the same footing as gifts (to). 

126. Gifts and bequests from relations.—Property given or bequeathed 
(x) to a Hindu female, whether during maidenhood, coverture, or widowhood, 
by her parents and their relations, or by her husband and his relations (y), 
is stridhana according to all the schools, except that the Dayabhaga does not 
recognize immoveable property given or bequeathed by a husband to his wife 
as stridhana (z) [§ 120]. 

Gifts jrotn relations .—Gifts from relations constitute “technical” stridhana [§ 113]. 
These gifts bear various names according to the occasion on which they are made. Those 
names are— 

(1) adhyagni, that is, gifts made before the nuptial fire; 

(2) adhyavahanika, that is, gifts made at the bridal procession; 

(3) padavandanika, that is, a gift made to a woman when she makes obeisance at 
the feet of elders; 

(4) anwadheyaka, that is, gift made ajter marriage; 

(5) adhivedanika, that is, gifts made on supersession; 

(6) sulka, that is, gratuity or marriage-fee; 

(7) pritidatta, that is, gifts of affection made by the father-in-law or mother-in-law; 

(8) bhartridatta, that is, gifts from the husband. 

The above terms are explained in § 113. 

See § 401, “Gifts and bequests to widows, daughters, and other females.” 

127. Gifts and bequests from strangers.—A gift may be received by a 
Hindu female from a stranger, that is, from one who is not a relation, (1) 
during maidenhood, or (2) at the time of marriage, or (3) during coverture, 
or (4) during widowhood. 

(1) Property given or bequeathed to a Hindu female by strangers during 
maidenhood is her stridhana according to all the schools (a). 

The principal text which excludes gifts from strangers from the category of stridhana 
is that of Katyayana. It runs thus:— 

“The wealth which is earned by mechanical arts, or which is received through 
affection from a stranger, is subject to her husband’s dominion. The rest is pronounced 
to be stridhana.” 

(w) Jtuloo Nath V. Bustuitt Coomar (1S73} 19 (*/) St-c Sambanica v. VenfudUitLora (1908) 31 

W.H. 264. Mad. 179. Also see » 226. 

(») (1873) 19 W.R. 264, tupra (bequest from (z) See DayahhuKa, ch. 4. sec. 1 paras. 18 and 
father); Damodor v. Parmanandaa (1883) 7 Bom. 21. See also Venkata v. Venkata (1877) 1 Mad. 
155 (bequest from husband); Dasanta Kumari v. 2H1, 286, 287. 

Kamikjfi{/o (19U6) 33 Cal. 23, 32 I.A. 181 (be- ta) Sec Dayabhaga, thap. 4 sec. 1, para. 20 and 
quest from brother); Alui v. Sant/osf (1905) 32 Venkata v. Venkata (1877) 1 Mad. 281, 286. 
Cal. 1051 (bequest from son). 
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§§ 127, 128 


docs ^rapplV^^afSons^ the text 

hood. The words refer to acquisft/ons and maidennood or during widow- 

^ ons ana gifts from strangers during coverture only (a). 

(2) Property given by strangers to a Hindu female before the nuntial 
fire or at the bmdal procession is stridhana according to all schools S^ch 
property, hke property given by relations, constitute! “technicad-'ltridSa 

concSrc^i!^s?riHift° a Hindu female during 
schools rSS n^ns^V, Bombay, Benares, and Madras (b) 

[§§Tw-llo] " according to the Mithila and Dayabhaga schools 

husband’s ap°pe*^ teLct“Sar.?.r 

because ij is subject^JoXVhu^ba^^^^^^ ® t stridhana 

0.. „ho „.k .„pX“&r SidiLs 2it.“dS?h«rhSCJ'"' “ 

the text ^ Katyayana relaUng to gifts 
husband) bas a right to uk^U eve^^tho^^^^ (‘^e 

is hers it does not oonctitu* ’ ♦ ju distress exists. Hence though the property 

Dayabh'aga, °chap"1, ‘sec^Tpara^t^^ “d-P«"dent pow er over it”: 

the wife it is mU her^sIridhT^^ ^ *^°“Sh the ownership of the property is in 

that aloiie is stridhana whirh a to the Dayabhaga definition of stridhana, 

consent. On this^int Ja'^aLath'^”^^-thspose of independently of her husband’s 

owner^ot wca°Jh‘"alauiraHT‘^r*’®'’®’ ^^aghunandana, and the rest, the wife is the sole 

powCT ove^h ^ Ion. a. ^'"..^’'5",.''“""? <= 0 '’^rture; yet she has not independent 

legal heirs of stridhaifo * hve^. It must therefore be understood, that the 

of the husband” rnl(>hrrt wealth, even if the wife dies in the lifetime 

Husband. Colebrooke s Digest, Book V, 515, commentary. Vol. H, p. 628. 

from^^^stranye^'^re^^liH whether according to the Mithila school a gift 

hu^band-l deTth ^ coverti^e becomes the stridhana of the wife on Lr 

s^peciir commlnfpirS decisions is to follow the Mitakshara unless the 

property is ^ot^ stiidh^a^'^ school m question expressly declare that a particular kind of 

(4) Property given (c) or bequeathed (d) to a Hindu female during 

wi w o is her stridhana. Where a father made a gift of certain properties 

o Ins widowed daughter for life with remainder to his heirs, the rents and 

profits accruing from such properties, including all accumulations thereof are 
her stridhana, though the corpus is not (e). 

See notes to sub-section ( 1 ). 

128. Share on partition.—(1) According to the Dayabhaga school, where 
a share is allotted to a mother or father’s mother on partition of joint family 
property, it is given to her by way of provision for her maintenance for which 


(o) See Dayabhaga. chap. 4. sec. 1, para. 20. 
and Venkata v. Venkata, supra. 

(b) Salemma v. Lutchmana (1898) 21 Mad 100 

a c^e of service inam enfranchised by Govern- 

menl m favour of a married woman during cover- 
ture. 

(c) Bru Indar v. Janki Rorr (1877) 5 I.A. 1. 1 
i..al. L.R. 318 [property acquired by a tcidotc 
under a sannad from Government, which conferred 


upon her a full proprietary and transferable right 
in the property is her stridhana. It was a 
Mitakshara case, but the Dayabhaga has been free¬ 
ly cited in the judgment of the Privy Council]* 

(d) Bai Narmada v. Bhagwantrai (1681) 12 Bom. 
505. 

(e) Mohini yiohan Ba$u v. Hcsfihifiari Chosa 
(1937) 2 Cal. 97, 169 I.C. 519, ('37) A.C. 229. 
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the family property is bound. It is not, therefore, her stridhana, and it does 
not pass on her death to the stridhana heirs, but reverts to the sons or grand¬ 
sons out of whose portion it was taken but (/). 

(2) Even in cases governed by Mitakshara, the Privy Council have held 
m Debt M(vngal PrcLSvd v. Mahadeo Praso.d (g) that a share allotted to a 
mother on partition is not her stridhana, but stands on the same footing as 
property inherited by her from her husband (fi), and that on her death it 
passes not to her stridhana heirs, but to the sons or grandsons. 

(3) 'According to the Mithila school, the share allotted to a woman on 
partition is not stridhana (i). The reason is that it is not one of the eleven 
kinds of stridhana enumerated in the Vivada Chintamani f§ 119]. 

(4) As regards the Madras school, the practice of allotting a share to 
females on partition has become obsolete. No question can, therefore, arise 
in that school as to whether such share is stridhana or not [§ 318]. 

The question whether the share allotted to a mother on partition is stridliana or not 
according to the Benares school was left open by their Lordships of the Privy Council 
in Bhugwandeen v. Myna Baee (j), the very case in which they held that property 
iAKeritcd by a woman Was not stridhana according to the Mitakshara. In Debt Mangal 
Prasad's case, the Allahabad High Court, after a review of all the authorities on tlie 
subject, held that it was stridhana, but the Privy Council held that it stood on the same 
footing as property fnherited by a woman and that it was not stridhana [sub-sec. (2)]. 

Where a deed of partition confers in terms an absolute estate upon the mother in the 
share allotted to her, takes the shore as her stridhana (k). In Debi Mangal Prasad's 
case the Privy Council said: **Of course, the members of a joint family effecting a partition 
may agree that a portion of the property shall be transferred to the widow by way of 
absolute gift, as part of her stridhana, so as to constitute a provision for her stridli 2 ina 
heirs; but in tlie absence of any such inteniion, their Lordships do not feel justified in 
pulling property acquired by a Widow, on a partition of the joint estate, upon a footing 
different from tliat on v/hich property coming to her by way of inheritance lias been 
placed.” In a later case, where a share was given by the step-sons to their step-mother 
and the agreement provided that she was to be responsible for a definite share of the 
debts, their Lordships of the Privy Council held that the step-mother took an absolute 
interest in the share allotted to her (I) 


129. Property giveu in lieu of maintenance.—Money paid to a Hindu 
female periodically for her maintenance (uritti), and the arrears of such main¬ 
tenance, or a lump sum of money given to her in lieu of maintenance, con¬ 
stitute stridhana according to all the schools (m). So too does immoveable 
property transferred to a woman by way of absolute gift in lieu of mainten¬ 
ance (n). 


(f) Sorolah v. Bhoobun (1888) 15 Cal. 292; 

Hridoy Kant v. Behari Lai (1906) 11 C.W.N. 239; 
Hemanglni v. Kedaniath (1889) 16 Cal. 758, 16 
I.A. 115; Sosht V. Hari Sarayan (1921) 48 

Cal. 1059. 1065, 1068, 66 I C. 705, (*21) A.C. 
202; IHra Lai Sfandal v. Sonl:or Lai Mandal (lo38) 
2 Cal. 250. 

(g) (1912) 34 All. 234 . 39 I.A. 121, 14 I.C. 
1000, Reversing 32 All. 253. 5 I C. 208; A/unni 
Lai V. Phula (1928) 50 All. 22, 105 I.C. 322. 
(*27) A.A. 679. 

(h) Bhagwontrao v. Puniaram (1938) Nag. 255 
174 I.C. 201 (*38) AN. 1; Sifal pratad v. SH 
Ram (1944) Luck. 450. 

(i) Krlthna Lai v. Sondahwar (1919) 4 Pat. 
L.J. 38. 45. 44 I.C. 146, (*18) A.P. 91 (Share 
allotted to grandmother). 

(/) (1876) 11 M.I.A. 487. 514. 


(k) Bolye Chund v. Khctterpaul (1873) 11 Beng. 
L.H. 459. 

(() Sahab Bai v. Shafiq Ahmad (1927) 31 

C.W.N. 972, 101 I.C. 426, (’27) A.PC. 101. 

rm) Doorga v. le/u (1866) W.B. Mij. 53 (gift 
of money by sou to mother for maintenance); Court 
of Wards V. Mohetrur (187J) 16 W.R. 76 (Daya- 
bhaga case); NeliaiArLmnni v. Marakathammal 
(1876) 1 Mad. 166; Subramanian v. Aruriachelam 
'1005) 28 Mad. 1; Maniial v. Bai Bewa (1893) 17 
Bom. 75$; Cunwit Bao v. Bam Chundcr (1889) 1) 
All. 296. See particularly 28 Mad. 1. supra, at 
pp. 7 and 8; Janardhan v. Sona/ai (1942) Nag. 16, 
198 I.C. 293. (*42) A.N. 30. 

(ft) Debi Mangal Prasad v. Mahodco Prasad 
1912) 34 All. 234. 30 I.A. 121. 131. 14 I.C 
000 , 
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A vr nii'<L»u l^AW 129, 130 

turo d^erence whether the maintenance is awarded during cover- 

ture (o) or during widowhood. Nor does it make any difference that it is awarded under 
an agreement between the parties or by a decree of the CoLt (p) The Jransfe? of 

of °Properfy Acf^fq^ "t>‘ void under sL 6 of the Transfer 

,h. of maintenance constitute stridhana, though the maintenance U payable by 

hfeti^ii^^^of against liim. If the wife dies in the 

lifetime of the husband such stridhana passes to her stridhana heirs, so that if she has 

L happens to be"her‘'^^:^.“fle? ^ “ 

As to the law of the Mithila school, see § 119. 


130. Property acquired by inheritance.—(1) A woman may inherit the 

ordinary property of a male such as her husband, father, son and the rest. 

She may also inherit the stridhana of a female such as her mother, daughter, 
and the rest. 


(2) According to the Dayabhaga school, as well as the Benares, Mithila, 
and Madras schools, property inherited by a woman whether from a male or 
from a female, does not become her stridhana. She takes only a limited in¬ 
terest in the property [§§ 177-180], and on her death the property passes not 

to her heirs, but to the next heir of the person from whom she inherited it 
[§§ 168-169]. 

If the propeHy is inherited from a male, it will pass to his sapindas, sakulvas and 
sarnanodakas. if ^e parties are governed by the Dayabhaga law [§§ 88-90], and to his 

and bandhus if the parties are governed by the Mitakshara law 
Is^ 43 to 50]. And if the property is inherited from a female, it will pass to the next 
stridhana heirs of such female [§§ 145-157]. 

Illustration 

A Hindu dies leaving a widow and a brother. The widow will inherit his property 
as his heir. She takes only a limited interest in the property, that is, she can enjoy only 
the income of the property. She cannot alienate the property except in the cases men¬ 
tioned in §§ 178-179. On her death, the property will pass not to her stridhana heirs, 
but to the next heir of her husband, that is, his brother. The same rule applies where a 
female inherits property from her father, son, son’s son, or son’s son's son, that is, whore 
she inherits it as daughter, mother, grandmother, or great-grandmother respectively. As 
to property inherited from a female see the illustration to § 169 below. 

(3) According to the Bombay school, property inherited by a woman 
from a female becomes her stridhana in all cases. She can dispose of it by 
act inter niuos [that is, by sale, mortgage, gift, etc.] or by will, and on her 
death intestate the property passes to her stridhana heirs (§ 171). 

As regards property inherited by a female from a male, the Bombay 
school divides female heirs into two classes, namely— 

(a) those who are introduced into the gotra or family of the deceased 
owner by marriage, such as the deceased’s wife, mother, father’s 
mother, etc.; and 

(b) other female heirs, being females born in the family, such as the 
daughter, sister, brother’s daughter, sister’s daughter, etc. 


(o) (1893) 17 Bom. 758, siimO’ (<f) D/mp Nath v. Ram Charitra (1932) 54 AIL 

(p) a893) 17 Bom. 758, and (1905) 28 Mad. 1, 366, 138 I.C. 556, (*32) A.A. 366. 

supra. 
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Property inherited by a female who belongs to class (a) does not become 
her stridhana. She takes only a limited interest in such property, and on 
her death it passes to the next heir of the male from whom she inherited it. 

Property inherited by a female who belongs to class (b) becomes her stri¬ 
dhana in all cases. She can dispose of it by an act inter vivos or by will, and 
on her death it passes to her own stridhana heirs (§ 170). 

The result is, as regards property acquired by inheritance, that according to the 
Dayabhaga, Benares, Mithiia, and Madras schools, it does not become stridhana in any 
case, while according to the Bombay school, it becomes stridhana in all cases except 
where it is inherited by the deceased’s widow, mother, or other female relation who 
entered his gotra (family) by marriage. 

The illustrations to §§ 170 and 171 may be read. 

Females who enter the gotra of a Hindu by marriage .—These are his wife, his father’s 
wife (i.c., his mother), his father’s father’s wife (i.c., his grandmother), his father’s father’s 
father’s wife (i.c., his great-grandmother), and the wives of other ascendants: also the 
wives of collaterals, a class of heirs recognized in the Bombay school only, namely his 
brother’s wife, his nephew’s wife, his uncle’s wife, his cousin’s wife etc. [§ G8]. In snort 
the females who enter the gotra of a Hindu by marriage are his own wife, and the wives 
of all his sapindas and samanodakas. All these take a limited interest in the property 
inherited by them from a male sapinda or samanodoka, and on their vdeath the property 
passes not to their stridhana heirs, for it is not their stridhana but to the next heir of 
the male from whom they inherit it. 

Females born in the family .—Turning now to the other female heirs in the Bombay 
State, that is, females other than those who enter the gotra of a person by marriage, it 
will be seen that they are either females born in his gotra or the daughters of such females. 
Thus a daughter, sister (father’s daughter), niece (brother’s daughter), are “daughters 
bom in the gotra”: while a daughter’s daughter, sister’s daughter, etc., are the daughters 
of “daughters born in the gotra.” Property inherited by these female heirs from any 
male member of the gotra in which they are born, becomes their stridhana. Thus a 
daughter inheriting to a father, a sister inheriting to a brother, a niece inheriting to an 
uncle, all take the property absolutely as their stridhana. They can dispose of it in any 
way they like and on their death it passes to their own stridhana heirs. 

What is stated above may be explained by a diagram thus:— 

Property inherited by a woman 


A .—That inherited B .—That inherited 

from a female. from a male. 


B \—That inherited by B2 —That inherited by 

woman who enter other female heirs, 

the gotra of the 
owner by marriage. 

According to the Bombay school, A and B2 are stridhana; B1 is not stridhana. Accord¬ 
ing to the other schools no inherited property can be stridhana at all. 

131. Property acquired by mechanical arts.—A Hindu female may 
acquire property by mechanical arts or otherwise by her own exertions dur¬ 
ing maidenhood, or she may do so during coverture, or during widowhood. 

(1) Property acquired by a Hindu female by mechanical arts or other¬ 
wise by her own exertions during maidenhood or widowhood is stridhana 
according to all the schools. The reason is, that the text of Katyayana which 
excludes such property from the category of stridhana applies only to pro¬ 
perty acquired during coverture [§ 127, sub-§ (1), notes]. 
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(2) Property acquired by a Hindu female by mechanical arts or other. 
Wise by her own exertions during coverture is 'sfridharto j- 

Bombay, Benares, and Madras (r) schools [§§ 116-11^ but ” 

the Mithila and Dayabhaga schools [§§ 119-120]. ' 

bhaga^raw'sc"; 

the wife's ownership in the propertv even dn-ino ^ Dayab^ga distinctly recognizes 

it becomes sUidhana according^o ^he fa^ 

spinning, pa'nkg, !tc^^^' Mechanical arts include 

a worn!’ “‘•‘ained by compromise—As to properties obtained by 

tio? ^al she like ^ arrangement, there is no presumj! 

irsh/rbv'he othVr^'/h ^ claimed ly^’right of surtl- 

matter wis r^elelred claimed it as his heir and the 

Xued m her T ^”tain property was 

alloUed to her, it was held by the Privy Council that she took an absolute 

under a Comoro ^er mtere.st (t). Property obtained by a woman 

to her strIZann tn consideration of her giving up her rights in relation 

obtained hv^ d according to aU the schools (u) . Property 

Ih!mf ^ ^ with her adopted son, is her 

propertv from^I ^ ^ ^ daughter, not an heir by custom, obtains 

property from a reversioner by a compromise, it is her stridhana (w). 

133. Property obtained by adverse possession.—Property acquired by a 

Hindu female, whether during coverture (x) or widowhood (y), by adverse 

possession, becomes her stridhana according to all the schools. See § 211 
below. ^ 

but executes a deed of gift of her stndhana in favour of her daughter, 

such a ca«;p registered. The daughter enters into possession of the property In 

dauehter i<i after the daughter’s possession has become adverse, the 

advfr.P r,«c ^ ^ property as her stridhana, the same having been acquired by 

before ^ the mother dies 

heir ^nH y®ars adverse possession has been completed leaving the daughter as her 

is the nncco • ^°^tinues in possession, her possession after her mother's death 

nror^rfJ^ n interest in it, and at ner death Uie 

See^ 169 ^ stridhana heirs of the moUier (z) 


Sfl/c/imin V. Lutchmana (1896) 21 Mad. 
* 0* p. 105; /ta/nat-ruiina v. Marimutliu 

^*‘**** t036. 24 I.C. 363, ('14) A.M. 

iza [property acquired by husband and wife bv 

jomt trade). ^ 

(a) Pandit Adija Shankar Teivari v. Mst. Chandra- 

-ISO I.C. 519, ('34) 

A.O, 26 o. 

(t) Nathii Lai v. Babu Ham (1936) 63 I A 135 
38 Bom. L.R. 462, 151 I.C. 33. ('36) A.PC. 103.’ 

(u) Soiiifortimcc Dossce v. Administrator^nerai 
o/ Bengal (1893) 20 Cal. 433. 438-439, 443, 20 
31 KI d 1 ^ 9 * Sa/n6ajico v. V«n/a]tasu;ura (1908) 


(c) Parshottam v. Keshatlal (1932) 56 Bom. 164, 
137 I.C. 561. (*32) A.B. 213. 

(w) Rai Raieshicar v. War Rishen 0933) 8 
Luck. 338. 150 I.C. 346, ('38) A.O. 170 

(X) htohim Chunder v. Kaahi Kant (1897) 2 
C.W.N. 161, 162. 

(!/) Sham Koer v. Dah Ko«r (1902) 29 Cal. 664. 
29 l.A. 132; Kan/iai Ram v. Amri (1910) 32 Al). 
169, 5 I.C- 207: Mofiim Chunder v. Kashi Kant 
(1897) 2 C.W.N. 161; Bhcron Singh v. Ram- 
Chandra Bai ('57) A. Madh. Bha. 138. 

iz) Dhurjati v. Bom Bharos (1930) 52 All. 222 
121 I.C. 701, (’30) A.A, 109. Atcitanna v. .-\p- 
panna (’67) A.A.P. 147. 
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§§ 134-138 


134. Property purchased with stridhana.—Property purchased by a 
woman with her stridhana, and the savings of the income of stridhana, 
constitute stridhana according to all the schools (a). 

It does not make any difference that the property purchased is immovable property 
[§ 177]. Nor does it make any difference that it was purchased by her in the exercise of 
a right of pre-emption, though she could not have claimed the right had she not been in 
possession of her husband’s property which adjoined the property purchased by her. If 
it was purchased with her stridhana, it is her property (b). The mere fact that she could 
not have acquired the property had she not been in F>ossession of her husband’s estate 
does not make it part of her husband’s estate (c). Wiere the main estate was in the 
hands of a receiver appointed under a decree and the widow was only receiving a pension, 
purchases of properties made by the widow out of her savings would be her stridhana 
and would pass to her stridhana heirs (d). 

If a woman obtains property in exchange for property which is her stridhana or 
advances money which forms her stridhana on a mortgage, or takes an assignment of 
leasehold property with her stridhana, all such property constitutes her stridhana. 


135, Property acquired from other sources.—We have enumerated in 
§§ 126 to 134 the principal sources from which property may be acquired by 
a Hindu female. Whether property acquired by her from any other source 
constitutes her stridhana or not, is to be determined with reference to the 
provisions of § 123 above. 

We have already stated in § 124 that stridhana has two peculiarities attached to it, 
namely, (1) that the woman has absolute power of disposal over it except in certain 
cases during coverture, and (2) that it follows a special order of succession. We shall 
deal with the first of these in §§ 3 41 to 144, and with the second in §§ 145 to 164. In 
fact, the question whether a particular kind of property is stridhana or not becomes 
important only when the question arises as to her power to dispose of it or as to the 
line of succession thereto. 


136. Stridhana by custom.—^The widow of a separated Hindu who dies 
without leaving male issue may, by custom, inherit his estate as stridhana (e). 

In the case referred to above the parties were Jains governed by the Mitakshara law. 


137. Maiden’s property.—It is clear from what has been stated in the 
foregoing .sections that except property inherited by her all property of a 
maiden, however acquired, whether by way of gift or bequest from relations 
or from strangers, or by mechanical arts or otherwise by her own exertions, 
constitutes her stridhana. But in the Bombay school, even property inherited 
by her is her stridhana, for a maiden does not come within the category of 
females who enter the gotra of the owner by marriage [§ 130, sub-§ (4)]. 

See notes to § 127, sub-§ (1). 

The word rikhta (property) is perhaps more appropriate to be applied to the property 
of a maiden than the word stridhana. 


138. Property acquired during widowhood.—It follows from what has 
been stated in the preceding sections, that all property of a widow acqmred 


(a) Luchman v. Kalli Chum (1879) 19 W.R. 292 

IP.C.J; Venkata v. Venkata (1880) 2 Mad. 333 
(P.C.i niRrmlDK Venkata v. Venkata (1877) 1 Mad. 
281; NeUaikumaru v. Marakatliammal (1876) 1 

Mad. 163; Subramanian v. Arunachelam (1905) 28 
Mad. 1. 

(b) Sri Bam v. Jagdamba (1921) 43 All. 374, 61 


I.C. 3. (’21) A A. 11 (F-B.l. 

(c) .Mo/ina Singh v. Thaman Singh (1931) 11 Lah. 
393, 128 I.C. 293. ('30) A.L. 1010. 

Id) .\tjiiuarffanandaii v. Stca/i (1926) 49 Mad. 
116, ('26) A M. 84. 

(e) llukum Chand v. SiCoI Prasad (1928) 50 AU. 
232, 107 I.C. 244, (’28) A.A. 52. 
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by her during widowhood (whether by way of gift or bequest from relations 
rLerT ^ mechanical arts, or by way of maintenance, or by 

except—^ ‘compromise), constitutes her stridhana 


(i) according to the Bombay school, property inherited by her as a 

^ocording to other schools, 

all property inherited by her in any capacity [§ 130],; and 

(ii) property obtained by her on partition [§ 128]. 

See § 127 and notes thereto, and also §§ 129, 131, 132 and 133. 


Ujichastity does not disqualify a woman from inherit- 
ing stridhana property (/). 


140. ^sumption as to property found in widow's possession.—Where a 
wi ow IS found in possession of property of the acquisition of which no 
account is given, then the mere fact that her husband died possessed of 
considerable property raises no presumption that the property found in her 
possession was originally that of her husband (g). Nor is there any pre¬ 
sumption that the money with which a widow in possession of her husband's 
^tate makes a purchase of property came out of the savings from her 
usbanris estate (h). Generally where a woman has been in possession of 
prox>erty, there is no presumption that she had only a limited estate in it (i). 


rV.—RIGHTS OF A WOMAN OVER HER STRIDHANA 

141. Texts bearing on the subject—The whole law relating to the rights 

ot women over their stridhana has been evolved from the following four texts, 

of which the first three are the texts of Katyayana, and the last is the text of 
Narada: 


What a woman, either after marriage or before it, either in the mansion of her 
nusoana or of her father, receives from her lord or her parents is called saudayika, that 
, ^ fr(^ aiiectionate kindred; and such a gift having by them been presented through 
Jcmdness, that the woman possessing it may live well, is declared by law to be her 
aosoiute property. The absolute exclusive dominion of tvomen over such a gift is perpetu¬ 
ally celebrated; and they have pouier to sell or give it away as they please, even though 
It consiste of lands and houses. Neither the husband, nor the son, nor the father, nor 
me brother, has ^ower to use or to alienate the legal property of a woman.”— Katyayana 
[Colebrooke’s Digest, Book V, p. 475]. 

(2) ‘‘The wealth which is earned by mechanical arts or which is received through 

^ection from a stranger is subject to her husband’s dominion.”— Katyayana feited in the 
Dayabhaga, chap. 4, sec. 1, para. 19]. ^ ^ ^ 

(3) ‘‘What a woman has received as a gift from her husband she may dispose of 
at pl^sure a/ter his death, if it be movable; but as long as he lives, let her preserve it 

commit it to his family.”—Katyayana [Colebrooke’s Digest, 


, - Property giv^ to h^ by her husband through pure affection she may enjoy 

1 r Pl^^stire after his death, or may give it away except land or houses”—Narada 
[Colebrooke’s Digest, Book V, p. 476]. 


(f) Mst. Ganga v. Ghasita (1875) 1 All. 46- No- 

gendra v. Benoij Krishna (1903) 30 Cal. 521- An- 
gammal v. Venkata (1903) 26 Mad. 509. ’ 

(g) Dtaan ilam BiVai v. Indropal (1899) 26 Cal. 
®71, 26 I.A. 226; Ganpat v. Secretary of State 
(1921) 45 Bom. 1106, 62 I.C. 109 ('21) A.B. 138; 


Harayana v. Krishna (1885) 8 Mad. 214; Choxed- 
rani v. Tariny Kanth (1882) 8 Cal. 545. 

(h) BaikurUh Nath v. Jai Ktshun (1929) 51 All. 
341, 113 I.C. 266, (’29) A.A. 449. 

(0 Balo V. ParbaH (1940) AU. 371, 190 I.C. 634, 
(’40) A.A. 385. 
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It follows from the above texts— 

(i) that during maidenhood, a Hindu female can dispose of her stridhana of every 
description at her pleasure; 

(ii) that during coverture, she can dispose of only that kind of stridhana which 
is called saudayika, that is, gifts from relations except those made by the 
husband; 

(iii) that during widowhood, she can dispose of her stridhana of every description 
at her pleasure including movable property given by the husband, but not 
immovable property given by him. 

When we turn to judicial decisions on the subject, we find that the distinction between 
saudayika, that is gifts from relations, and non-saudayika is still maintained, but the 
distinction between saudayika given by the husband and that given by other relations no 
longer stands. Instead we have now a simple rule for all kinds of saudayika based upon 
the distinction between an absolute grant and a limited grant. In order to determine 
whether saudayika, that is property given to a female by her relations, can be disposed 
of by her at her pleasure, the rule now adopted by our Courts is to ascertain whether the 
gift passes an absolute estate or a limited estate. If the gift passes an absolute estate, she 
can dispose of the property at her pleasure whether the gift be from her husband or other 
relations. But if the gift passes a limited estate only in the property, e.g.. a life-estate, 
she cannot alienate the property though she may alienate her life-estate. Thus if A gives 
property to his daughter for life, and the remainder to his nephew on the death of his 
daughter, the daughter takes only a life-estate. She cannot therefore alienate the corpus 
of the property, though she may alienate her life interest. We now proceed to state the 
rules on the subject, so far as they are settled by judicial decisions. 


142. Rights over stridhana during maidenhood.—There is no limitation 
to the power of a Hindu female to dispose of her stridhana during maidenhood, 
whatever be the character of the stridhana, qualification attaching except the 
disqualification to her by reason of minority. 

So long as a Hindu maiden is a minor, she cannot alienate her property except 
through her guardian, nor can she dispose of it by will. 

Note that the texts cited in § 141 refer only to the case of a married woman. 


143. Rights over stridhana during coverture—Saudayika and non- 
saudayika.—The power of a woman to dispose of her stridhana during cover¬ 
ture depends on the character of the stridhana. For this purpose stridhana is 
divided into two classes, namely, (1) saudayika, and (2) other kinds of 
stridhana. Saudayika means, literally, a gift made through affection. It is a 
term applied to gifts made to a woman at, before, or after marriage, by her 
parents and their relations, or by her husband and his relations; in other 
words it means gifts from relations as distinguished from gifts from strangers 
(i) • It also includes bequests from relations (fc). 


Saudayika alienable at pleasure.—A woman has absolute power of disposal over her 
saudayika stridhana even during coverture. She may dispose of it by sale gift will or 
m any other way she pleases, without the consent of her husband (I). Her husband has 
no control over it. He cannot bind her by any dealings with it (m). But he can “take” 
It m case of distress, as m a famine, or during illness or imprisonment This right to 


(f) Mhtfitikanippa v. ScUathanimal (1916) 39 Mad. 
298, 26 l.C. 78>. (•I'S) A.M. 47^; Bhau v. RadUu- 
nndi (1906) 30 Bom. 229; Baiamma v. Vatadarojutu 
('57) AAt 198. 

(k) Dnmnihir v. Parmanandas (1883) 7 Bom. 155 
(rom husband); Jiidoo Sath v. Bussunt 
Coomar (1871) 11 Ben«. L.R. 286, 295 [bequest 
• rom f.itberl. 

0) Vfukota V. Venkata (1880) 2 Mad. 333 [P.C.) 
[uffirminK Venkata v. Venkata (1877) 1 Mad. 281) 
(gliU of movifablef from husbaod]^ Munia v. Puran 


(1883) 5 AH. 310 [immoveable property acquired 
(rom brother); Bhan v. Baghunath (1906) 30 Bom. 
229; Sham Shivendnr v. Janki Koer (1909) 36 Cal. 
311, 36 I.A. 1; Emperor v. Saf Narain (1931) 53 
All. 437. 130 l.C. 693. (’31) A.A. 265; Venkaraddi 
V. llanmanteouda (J933) .57 Bom. 85. 141 I C. 
682, (*32) A.B. 559; Bajamma v. Varadurajulu (’57) 
A.M. 198; Ilanmant v. Bongo (*61) A. Mys. 206 
[decree for arrears of maintenaDce]. 

23^^R°^i"*^ v. Durga Monee (1875) 
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take the wife’s property is personal to him, and if he does not choose to take it, it 
cannot be taken by his creditors in execution of a decree against him (n). The word 
“take” in the text of Yajnavalkya does not mean “physical taking,” but means “taking 
and using” Hence if the husband takes his wife’s property' in circumstances such as 
the above, but does not actually use it or dispose of it in his lifetime, his creditors are 
not entitled to it after his death (o). 

Property inherited by a married daughter from her parents is her “Saudayika” 
stridhana, and she can dispose it of in any way she likes even during coverture, and no 
consent of her husband is necessary to validate any act of alienation (p). The contrary 
view taken in Bhau v. Raghunath (q) is no longer good law. 

Stridhana other than saudayika .—Saudayika stridhana, we have seen, can be disposed 
of by a woman at her pleasure and without the consent of her husband. As regards 
stridhana other than saudayika, at times referred to as non-saudayika stridhana, e.g., gifts 
from strangers, property acquired by mechanical arts, etc., the rule is that she has no 
power to dispose of it during coverture without the consent of her husband (q). It is 
subject to her husband’s dominion, and he is entitled to use it at his pleasure even if 
there be no distress. In a case where, though the wife was not living with the husband 
for 20 or 25 years, she was living in a separate room in a temple and the husband lived 
in the same temple it was held that she was under coverture and the rule was applied (r). 
The rule was, however, not applied where the husband and wife had drifted apart and 
the wife was not under the control of the husband (rl). The non-saudayika stridhana 
referred to above is subject only to her husband’s control and not to the control of any 
other person. After the husband’s death, her power to dispose of it becomes absolute, 
and she may dispose of it by act inter vivos or by will. 

When it is said that stridhana other than saudayika (gifts from relations), cannot be 
disposed of by a woman without her husband’s consent, it is meant that in her lifetime she 
cannot sell it, or make a gift of it, or bequeath it by her will, or otherwise deal with it 
without her husband’s consent. On her death whether she dies before (s) or after her 
husband, it passes to her stridhana heirs. 

144. Rights over stridhana during widowhood.—A Hindu female has 
during widowhood absolute power of disposal over every kind of stridhana, 
whether acquired, before or after her husband’s death (t). 

V.—SUCCESSION TO STRIDHANA 

145. Succession to maiden’s property.—Succession to a woman s 
stridhana varies according as she was married or unmarried, and according as 
she was married in an approved or in an unapproved form. It also varies 
according to the source from which the stridhana came. The rules of descent, 
again, are different in different schools. But the schools do not differ as to 
succession to the property of a maiden (w). A maidens property, according 
to all the schools, passes in the following order; — 

(1) uterine brother; 

(2) mother; 

(3) father; 

/n) Ttikaram v. Gunaji (1871) 8 Bom. H.C.A.C. 

129. 

fo) Snmmaltcar v. Tlutyorammal (1927) 50 Mad. 

941. 105 l.C. 793. (’27) A.M. 1031. 

(p) Guianan v. Pandurang (1950) Bom. 386, 52 
Bom. L.R. 238. (1930) A.B. 178 (F.B.). [Tliis was 
the view taken by Sea J. in Dhondrappa v. Kosa' 
bai (1948) NaK. 936]. 

(q) (1906) 30 Bom. 229. See Salcmma v. Lutch- 
tnana (1898) 21 Mad. 100, 105. 

(r) Sdriibdl Balakdas v. Karayandas Bairogi 
(1943) Bom. 314. 209 l.C. 620, (’43) A.B. 224. 


(rl) Shantabai v. Romchandra (’60) A.B. 408. 
(1959) Bom. 1120. 61 Bom. L.R. 627; Bhagwanlat 

V, Dit-a/i (*23) A.B. 443, 

(i) SaUiffifTUi V. LutchfncTKi (1896) 21 Mad. 1®®* 
Baoerjee's •'Hindu Law of Marriage and Stridhana'*, 
5th ed., pp. 382-383 (as to gifts from strangers 
and property acquired b>' mechanical arts). 

(0 Brii Indar w Janki Koer (1877) 1 Cal. 

318, 325* 5 I.A 1» 15; Venkata v. Venkata (1877) 

1 Mad. 281* 2S6. ^ 

(u) Annagouda v. Court of IVdrds (I9o2) S.C.R. 

208. 54 Bom. L.R, 393» ('32) A.SC. 60. 
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(4) father’s heirs in order of propinquity (v) ; e.g., the full sisters of 
maiden’s father were preferred to the half sisters (to); 

(5) kinsmen of the deceased herself, that is, her mother’s heirs in order 
of propinquity (u). 

Death of girl after betrothal and presents received from bridegroom. —Where a girl 
dies after betrothal, all presents received from tlie bridegroom are to be returned to him, 
after deducting all expenses incurred by the bride or her parent or guardian. Similarly 
presents received by the bridegroom must be returned (x). 

The order of succession down to no. 3 (father) is based upon a text of Baudhyayana 
which is followed by all the schools. The line of descent is not carried any further in 
that text The Viramitrodaya of the Benares school, afte«. citing the said text adds; 
“On failure of the mother and the father, it goes to their nearest relations." This has 
been interpreted by the High Court of Bombay to mean that it goes, first, to the father’s 
sapindas, and then to the kins^ien of the deceased herself, that is, to the mother’s sapindas. 
Thus wliere a maiden died leaving her father’s mother’s sister and her mother’s mother, 
it was held by the High Court of Bombay that the former being a sapinda of the father, 
was entitled to succeed in preference to the latter who was a sapinda of the mother (y). 
It has similarly been held by the Higii Court of Madras that a step-mc+her (/ether’s wife) 
is entitled to succeed in preference to a mother’s sister (r). 

Father’s heirs in order of propinquity. —In the Bombay State a father’s sister is 
entitled to succeed to a maiden’s stridhana in preference to the father's male gotraja 
sapindas five or six degrees removed (a); see § 56 and § 74. But in Madras a sister is 
a bandhu f§ 56]; hence in that State, the father’s male gotraja sapindas, e.g., his paternal 
uncle’s son, would be preferred to his sister (b). 

Under the Mitakshara law as applied by the High Court of Calcutta, a sister (father’s 
daughter) and a sister’s Jon (father’s daughter’s son) are entitled to succeed to a maiden’s 
stridhana in preference to a father’s brother’s son (c). 

It has been held by the Privy Council (d) that as under the Mitakshara law the 
stridhana property of a maiden dying without leaving uterine brothers or parents goes 
to her father’s heirs in the order laid down for succession to the property of a male, a 
Sagotra Sapinda of the father within seven degrees is to be prefeixed to a nearer 
Bhinnagotra Sapinda. 

146. Succession to shulka.— (1) The term shulka is differently inter¬ 
preted in different schools [see §§ 147, 150, 152, 153 and 154]. According to 
the Benares, Bombay, Madras and Mithila schools, shulka passes in the 
following order: — 

1. uterine brother; 

2. mother; 

in default of these, it is conceived that it passes to— 

3. father; 

4. father’s heirs, that is, his sapindas, samanodakas and bandhus. 

(2) According to the Dayabhaga, shulka passes in the following 
order: — 


(u) Annugouda v. Court of Wards (1952) S.C.R. 
208 (pntemni uncle’s son In preference to sister’s 
sons); Ifingliibdi v. Jetha (1908) 32 Bom. 409, 413; 
Sharruirao v. liagfiunandan (1939) Bom. 228, (’39) 
A.B. 104. 

(w) S/iakunialabal v. The Court of Wards (1942) 
Nag. 629, 199 I.C. 379. (’42) A N. 57. 

(X) Kimtiar Haiendra Bahadur Singh v. Xunu:or 
S/ngii, I.L.R. (19-52) 2 All. 681. 

(!/) (1908) 32 Bom. 409, supra. 

( 2 ) Kamala v. Bhagirathi (1915) 38 Mad. 45. 


10 I.C. 939, (’16) A M. 925. 

(a) Tukararn v. Narayan (1912) 36 Bom. 339, 14 
I.C. 438 [F.B.l. 

(b) Sundaram v. Ramaiamia (1920) 43 Mad. 32, 
52 I.C. 821, (’20) A.M. 728. 

(c) Dunrka Sath v. Sarot Chandra (1912) 39 
Cal. 319, 11 I.C. 872. 

(d) Chhaterpati v. Lachmidfyar, 25 Pat. 649 
(PC ). (1946) A.PC. 189, 51 C.W.N. 121, 73 I.A. 
231. 
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1. whole brother; 

2. mother; 

3. father; 

4. husband. 

A—SUCCESSION TO STRIDHANA ACCORDING TO 

THE MITAKSHARA 

147. Succession to stridhana according to the Mitakshara.—For the pur¬ 
poses of succession, the Mitakshara divides stridhana [§ 115] into two classes 
namely— * 

(1) shulka, which is defined as a gratuity for which a girl is given in mar- 
riage; and 

(2) other kinds of stridhana. 

(1) Shulka.—Shulka devolves in the order mentioned in § 146, sub-§ (1). 

(2) Other kinds of stridhana.—Stridhana other than shulka passes in the 
following order: — 

1. unmarried daughter; 

She t^es before married daughter. The rule applies to Jains in the absence of a 
special custom (c). 

2. married daughter who is unprovided for (/); 

3. married daughter who is provided for (g) ; 

4. daughter’s daughter (h); 

5. daughter’s son (h ); 

6. son (i); 

7. son’s son (j). 

If there be none of these, in other words, if the woman dies without leav¬ 
ing any issue, her stridhana, if she was married in an approved form (k ), 
goes to her husband (f), and, after him, to the husband’s heirs in order of 
their succession to him (m) [see note (1) below]; on failure of the husband’s 
theirs, it goes to her blood relations in preference to the Government (7i). 


(c) Jaiwanti v. Anandi Devi (1938) All. 196, 173 
I.C. 3.36, (*38) A.A. 62. 

(/) Srirn^jii Wooina Daee v. Gokoolanund (1878) 
3 Cal. 387, 5 I.A. 40; Kammathi v. Padmavathi 
(*32) A. Tra.-Co. 501. Also see cases cited under 
5 43, No. 5, note (t) at p. 113, supra. Also see 
Sarala Bala v. Bauamali (’64) A. Orissa 140. 

(K) See Totawa v. Basawa (1899) 23 Bom. 229. 

(h) Matni Mat v. Mchri Kuntcar (1940) All. 416, 
189 I.C. 600, (’40) A.A. 311; liutnainantart v. 
Arunachctam (1905) 28 Mad. 1 [daughter’s daughter 
takes before daughter’s son); Amanit v. Algu (1929) 
51 All. 478. 113 I.C. 765, (’29) A.A. 71. 

(i) Karuppai v. Sankararuirayanan (1904) 27 Mad. 
300 [two or more sons take as tenants in com¬ 
mon}. 

(/) Sham Bihari Lai v. Sam Kali (1923) 45 All. 
715, 75 I.C. 495, (*24) A.A. 15 [daughter’s 
daughter is a nearer heir than son’s son); Horn Kali 
V. Copal Dei (1952) 48 All. 648, 96 I.C. 737, (’26) 


A.A, 557 [ditto); Hukum Chand v. Sital Prasad 
(1928) 50 All. 232, 107 I.C. 244, ('28) A.A. 52 
[ditto). 

{k) Gurdia! v. Bhagtcarx Devi (1927) 8 Lah. 366, 
101 I.C. 850, (’27) A.L. 441. 

(0 Bhimacharija v. Bamacharya (1909) 33 Bom. 
452. 3 I.C. 750 [husband takes before bis son by 
another wife). 

(m) Bai Kesserbai v. Hiiasraj (1906) 30 Bom. 
431. 431. 33 I.A. 176; Javitri v. Gendan Singh 
(1927) 49 All. 779, 102 I.C. 167, (’27) A.A. 767; 
Jodha V. Darbari Lai (1927) 2 Luck. 612, 104 I.C. 
193, ('27) A.O. 339; Srimati Krishna v. Bhaiya 
Raicndra (1927) 2 Luck. 43, 89-90, 104 I.C. 155. 
(’27) A.O. 240. 

(n) Kanakammal v. Anantltarnaths (1914) 37 Mad. 
293, 23 I.C. 901. (*13) A..M. 18; Ganpat v. Secre¬ 
tory of State (1921) 45 Bom. 1106, 62 I.C. 109. 
(’21) A.B. 138. 
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But if she was married m an unapproved form (o) it goes to her mother, 
^en to her father and then to the father’s heirs (p) [see note (2)], and then 
to the husbands heirs in preference to the Government (q). 

In a recent decision the Supreme Court referred to § 147 (2) above and 
expressed the view that the daughters of a predeceased son of a Hindu woman 
married in approved form is not entitled to succeed to her stridhan other 
^an shulka in preference to the son of the brother of her deceased husband 

(qi)- 


co^ct of decisions on whether in determining the heirs of tiie father or 
£ purpose of ascertaining the stridhana heifs of a woman refLence is 

die hmrs 

Court (r^) ® coafirmed by^he 


Inhej^ted properfj/-Property inherited by a female can be stridhana 
on y in the Bombay school, and that too in the cases specified in S 130 sub-5 

stridhana devolve in Bombay? The answer is 
that if the Mse IS governed by the Mitakshara, it devolves in the order given 

in sub-1} (2) above, and if it is governed by the Mayukha, it devolves in the 
order given in § 151, clause II. See §§ 170-171. 


1. his (husband’s) son by another wife (y), i.e., the deceased woman’s step-son; 
wife illegitimate son is not entitled to succeed to the stridhana of his father’s 


2 . 

3. 

4. 

5. 


his grandson by .another wife (a); 
his great-grandson by another wife; 
his other wives (6); 

his daughter by another wife, i.e,, the deceased woman’s step-daughter (c;; 


lan^lubai v. Jetha (1908) 32 Bom. 409. 412 

(P) Haiu V. Ammani (1906) 29 Mad. 358 [sifter 
as fnthcr’s daiichter takes before sister’s son]- 
^hunilal V. Suruiram (1909) 33 Bom. 433, 3 I.C 
IC' S'loitri (1919) 43 Bom. 173. 47 

before paternal 

^^(q) C/iondn/af Aibarom v, Bai Kashi (1939) Bom. 

(Ql) S/iom/al V. Amar Nath ('70) A.S.C. 1643. 

(r .yt. Chano V Dina Nath ('37) A.L. 196. 
(s) Ifidrapal v. Mrt. Humangi (1949) All. 816 

.A (1939) Bom. 228. 

M l V. Surrja Narayana (1917) 

196 ■ V. Manickasari (1950) A.M. 

fi 9 Q ^ of (1942) Nac 

V. Dacha, 26 Pat. I,>0. 

(H) Aimagouda v. The Court of Wards (1952) 


S.C.R. 208. 

V. S. S. CheHiar I.L.R 

(19,j 6) Mad. 324, ('55) A.M. 702. 704 705 

stricIh"A '■‘^P'-.^t-ntation has no application^to 
slriclhana succession). 

(y) (1909) 33 Bom. 452, 3 I.C. 750. supra (step 
son takes after the husband). ^ 

Bom^ ^^*'■''”0"' Shafia/frao (1893) 17 

1 ^ 0 ^- 333 

.Tlfinnmi? eo-jvidow’s right to succeed- Kes'icrbai v 
Humra, (1906) 30 Bom. 431. 33 I A 176 

nJrhrw).*'’''" »ro.ho; and 'ht 

^38 (co-wife's 
father’s brother’s son). 


(1913) 36 Mad. 
daughter before 
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6 . 

7. 

8 . 
9 . 


§§ 147449 


son of his daughter by another wife, that is. step-daughter's son; 
his mother; 1 

his father; J ^ governed by the Mayukha [ 

L *v . , J 8. mother; 

alon/wi^^ of‘fSl ^I^LfrlTho ^"e de\f s^el" 77 ^^" 
p. 150 supra. ° § 77 and notes to No. 9 at 

10. his brother’s son; 

ArelrT hi® samanodakas. and then his bandhus (e) 

[§ est 'Widows of gotraja sapindas would also be heirs 

goes in defauU^of ^suerno7^the*hu^lJid^Sd*^ ^b unapproved form, the stridhana 
and father’s heirs, as in the case of -tridhana K i heirs, but to the mother, father, 

that a woman married in aT u^laroroted fonnT*^® a .naiden [§ 145], The reason is’ 
father’s family, because in such a ma?rfaoe thPre i-f h^lon^ to her 

father to the bride^oom (f) The successive* hait- aiaay of the bride by the 

woman’s brother, brother’s son, step-mother ^ deceased 

uncle and her father's other sapindas, samiKodaklr’a^d ^^ndhu^®’^" 

marriage was^h^Ih ap^provedT^i^^an^^I^L^^^^ the question arises as to whetlicr a 

an approved form, unless the contrary £ proved^ Presumption is that it was in 

should be noted that accorSng hTthe^^^lhanTuTi^^ succession to slridJiana it 

woman in preference to the male ilsue; see sub^-§^(2) issue of the deceased 

a woman dies lea^ng^ a"h^^d and°a intercourse —It has been seen that where 

in preference to the husband Tho .Y*" is enutled to succeed to her stridhana 

succeed to her stridhanf ^fore tL b^b *<> 

wedlock, Therefore if a woman ’JJb. ®ut means issue born in lawful 

adulterous intercourse the husband ^ husband and a son bom of her by 

to the son (i). See § 163. entitled to succeed to her stridhana in preference 

married and uimarrieiTd^^ir's'^'^^^b*'’”* ‘^““9^*®’"-—There is no distinction between 

u unmarried daughters daughters as there is in the case of daughters (j). 

B.—SUCCESSION TO STRIDHANA—BENARES SCHOOL 

nooo^A*' *« Stridhana—Benares school.—Succession to stridhana 

according to the Benares school is governed entirely by the law as expounded 
in the Mitakshara and set forth in § 147 above. 


SUCCESSION TO STRIDHAN.A-BOMBAY SCHOOL 


149. Succession to stridhana—Bombay school.—The Mayukha is of 
^amount authority in the island of Bombay, Gujarat and the Northern Kon- 
kan. In other parts of Bombay State the authority of the Mitakshara is 
supreme [§ 12], The result is that in cases governed by the Mitakshara 

u ° governed by the rules laid down in the Mitakshara 

LS 147], while m cases governed by the Mayukha, it is governed by the rules 
ai own in the Mayukha and set forth in the next two sections. 


V. S/iiefdappfi (1906) 30 Bom. 6C 
(full brother takes before half-brother). See no 
(o) above* 

(e) C<incsh( Lai v. Aiudhia Prasad (1906) 28 Al 
o45 (husband's sister's son Ukes before the dt 
ceased woman’s sister's son). 

'A V. Jetha (1908) 32 Bom. 409. 41' 

/lo?,r^ Kuer V. Baiinath Prasa 

(1935) 14 Pat. 518. 

(h) Jagannath v. RunjU Singh (1898) 25 Cal. 35^ 


Biiatj Lai v. Bhubaneswar (’63) .\.C. 18; A»HAr- 
kesaculu v. Bamanuiam (1909) 32 ^f.-id. 512, 3 
I.C. 541. Chitni Lai v. Surairom (1909) 33 Bom. 
433, 3 I.C. 765; Jagannath v. Saraijan (1910) 34 
Bom. 55-3, 7 I.C. 459 [even among Sudras belong¬ 
ing to a respectable family]. 

(0 (1910) 34 Bom. 533, 7 I.C. 459, rupra. 

(/) Rom Kali v. Copal Dei (1926) 48 All. 648, 
96 I.C. 737. (’23) A.A. 557. 
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150. Classification of stridhana—Maj-ukha Law.—For the purposes of 
succession the Mayulcha divides stridhana into two classes, namely:_ 

(i) technical or proper; and 

(ii) non-technical or improper. 


(i) Tecl^cal stridhana is confined to gifts and bequests from relations nuidc at any 

strangers made before the nuptial fire or nt the bridai procession 
LS U3J. It IS sub-divided. for the purposes of succession, into four classes, namely:_ 

(1) shuika which is defined as property given as the equivalent of househola utensils 
of beasts of burden, of milch cattle, or ornaments; ^ 


(2) yautaka, that is gifts made to a woman at the time of her marriage, whilst seated 

with her husband on one seat, the word being derived from yuta, that is ‘ioined 
together ; ^ > j 


(3) hhartridatta, that is property given or bequeathed to a woman by her huchand- 
and anwadeyaka that is property given or bequeathed to a woman subsequent 
to her marriage by her relations or by her husband’s relations (0; and 

t4) other kinds of technical stridhana [§§ 116 and 126]. 

(ii) Non-technical stridhana includes property inherited by a woman (m) in cases 
where she takes such property as stridhana [§ 130], the earnings of a woman, the main¬ 
tenance (If any) fixed for her (n), property given or bequeathed to her by sLianqers (o) 
excepting that given before the nuptial fire and at the bridal procession and other kinds 
ol property not included in technical stridhana. 


151. Succession to stridhana—Mayukha Law.—The Mayukha prescribes 
different lines of descent for the four classes of technical stridhana [§ 150], 

and a further different line of descent for non-technical stridhana, in all five 
different lines. 


I. Succession to technical stridhana — 

(1) Shulka [§ 150(1)] devolves in the order mentioned in § 1<16, sub-§ (1). 

(2) Yaulako [§ 150(2)] goes to unmarried daughters (p). 


But what if there be no unmarried daughters? Is it to go at once to the relations 
named m cl III belcw? It is suggested by an eminent writer that it should go in default 

r ^ M ^ ^ ^ ■ A • ft issue as under the Milakshara 

isee § 147], and, if there be none of these, then to the relations specified in cl lil of 
this section. See Banerjee^s “Hindu Law of Marriage and Stridhana/’ 5th cd., p, 402. 

or bequest from husband], and Anwadheyaka [gift from rela¬ 
tions subsequent to marriage], pass in the following order (q):_ 


(1) sons and umnarried daughters, taking together in equal shares cr); failin" 
unmarried daughters, 


(2) sons and married daughters, taking together 
and daughters, 


in equal shares; failing sons 


(3) daughters’ issue, that is, daughters’ daughters and daughters’ sons [§ 
next, 


160]; 


(4) son’s sons [§ 160]; 

(5) failing these, the persons mentioned in cl. Ill below. 


(4) Other kinds oj technical stridhana (§§ 116 and 126) pass in the following order:— 

(1) unmarried daughters; 

(2) married daughters who are unprovided for; 


0) Sec Copeii Chandra v. Bam Chandra (1901) 
28 Cal. 311; Bam Copnt v. Narain (1906) 33 Cal. 
315; Ba^anta v. Kamikthija (1906) 33 Cal. 23, 32 
l.A. 181. All thc^c are DayabhaiO cases. 

(m) ViiinrnnKam v. Lakshuman (1871) 8 Bom 
H.C.O.C. 244. 

(n) Manilal v. Bai Bewa (1893) 17 Bom. 758. 


(o) Bai Narmada v. Bhaguantrai (1888) J2 Bom 
505. 

V. Haii Tijeb (1885) 9 Bom. 115, 

i 26 . 

(<7) 9 Bom. 115, 126, supra. 

(p Dayatdas v. Sawfri Bai (1910) 34 Bom. 385, 
V o33. 
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§ 151 


II 


(3) married daughters who are provided for; 

(4) daughters' issue, that is, daughters’ daughters and daughter’s sons [§ 1601- 

(5) sons; •*’ 

(6) sons’ sons [§ 160]; 

(7) failing these, the persons mentioned in cl. HI below. 

Succession to non~technical stHdhana— 

mentSned‘l^ovei§l 50 h^^ kinds of stridhana 

(1) sons; 

(2) sons' sons [§ 160]; 

(3) sons’ sons’ sons; 

(4) daughters; 

(5) daughters’ sons [§ 160]; 

(6) daughters’ daughters [§ 160]; 

<7) failing these, the persons mentioned in cl. Ill below. 

that foo'’on? in'‘tho'cle?spccrf"fin‘’ri30 sth'^sT ^ 

by the Mayukha, devolves L no^^'-tLchnica?' str.dhai 

i"ue'^'hc"*s?kJh“ iasue.-Where a woman dies without leaving any 

to i} 147 abovel Rnt’if tT other than her husbands heirs [mentioned in note (1) 

all *'’id/inna._The Mitakshara prescribes only one hne of succession for 

.and nc^,l,°e‘ehnica?s"dS:a:f " d^st.nc.ion\e;Jeen tcTniSl 

that a-cordh e to the^.f.'.n^ and anwadhvyaka, it is to be observed 

non.tnrhnii^oi^e* .• Mayukha it goes to the male and female issue together: while 

issue, and then to the je.naU issuk The 
like tcilniical^ to that authority non-technical stri^ana, 

Milaksh in ^ female issue (v). In a Bombay case (w), under the 

^ridhan'a monc'^itt approved form, succeeded to her mother’s 

Iiusinn I’s Mniilv h ^^ 1 ^ without leavmg any descendants or any heir in her 

should nn Vo ,1 iV brother and a sister it was held that (1) the property 

fi'*-! nniM of fl heirs and (2) that the brother and sister took equally. The 

th^ l^^^i norl T, correct, but it is submitted that the second part is not and 

icatncd Judge ought to have held that the brother took in preference to the sister. 

rl woman dies childless.—It will be observed on comparing § 147(2) with 

app ovee o '"^en a woman dies childless, and the marriage uas in an 

w^fil^undp^Th ^Ui^kana according to the Mitakshara goes to her husband’s heirs 

this scVminV Vl? pes to her heirs in her husband's family. Nutwithstanding 

he hchV bnth^ TV' language of the Mitakshara and the Mayukha. 

TheVp kusbands family are no other than her husbaneVs heirs. 

inese are enumerated in note (1) to § 147 above. 

heirs’^'^Thi? ^ ^ family are the same as her husband’s 

becomes nn *5 doctrine of the Mitakshara school that a wife 

The w!fp hJ^K sapinda of the husband, and her individuality is merged in him. 

The wife, by her marriage is born again in the husband’s family, and becomes half the 


V. Bnl Bctia (1893) }7 Bom. 758; 
V. Jnaiican Das (1917) 41 Bom. 618. 
( 17) A.B. 229 [sods take before 


(i) .^/nni7o/ 

Bfii Ramon 
41 I.C. 277, 
grandson]. 

(0 t l.S93)> 17 Bom. 758. 768, supra. 

aJi rS? V. Hunsrai (1906) 30 Bom. 

f.^L; i,;*b I.A. 176. 197; Lnxmnn v. Cangabai 

(oo) A. M.-idh. Bha. 138, 142. 

(t) Jankibai v. Sundra (1890) 14 Bom. 612; Guf- 


appa V. Totaita (1907) 31 Bom. 433. 

(It) Vithal Tukaram v. Bnlii Bapu (1936) 60 
Bom. 671, 38 Bom. L.R. 520, 164 XC. 26S, ('36) 
A.B. 283. 

(jr) Viiiarangam v. Lakshuman (1871) 8 Bom. 
H.C.O.C.J. 244. See particularly remarks of West, 
J.. at p. 257 a scq. where he comp.ires both the 
Mitakshara and the Mayukha law bearing on the 
subject of Stridbana. 
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Ae ^sapindls'^of‘’ ms'* The W ‘he husband’s sapindas become 

d._succession to stridhana-madras school 
stat/fh; rureT:frcc«sion‘gl;r^^^^^ r 

sXf tL'tlttfchaTdikr hTsHCouSoV Mailt' We 

j;a;a“sss”s=£:3s 

It does not recognize non-technical stridhana. ot-ession ii8J. 

into da\s“!";;“"e.y:l-^"“ ^‘-^hana, that is technical stridhana. 

(1) shulka; 

(2) yautaka; 

(3) bhartridatta and anwadheyaka; and 

(4) other kinds of technical stridhana. 

of bu|d^':“of"mt?rcattre, ^r tnamfr:;;ya:SL'’b‘rart°/ida?^=‘^'’';]" 

already been defined in § 150 . ■ bhartridatta and anwadheyaka. have 

(i) Shulka, devolves in the order mentioned in § 146 sub-S ni 
(ii) Yautaka passes to— 

(1) unmarried daughters; and then to 

(2) sons. 

?og“e’;hef/n'‘equfl S“ef'^!,augh'?:?| indur ""d ‘^■'‘VShters, all inheriting 
daughters wl?ose hus^rnds^a^ete b"utn"o^ 

(tv) Other kinds of technical stridhana pass in the following order- 

(1) ^iden daughters and married daughters (z) » • t » 

for, all taking in equal shares; ^ s (z), who are not provided 

(2) married daughters who are provided for; 

(3) daughters’ daughters [§ 160]; 

(4) daughters’ sons [§ 160]; 

(5) sons; 

(6) sons’ sons [§ 160]. 

.hu,kVpa^s:sMrshl":ar‘rr“riedi;;‘irap^^ive^^^ ‘-cept 

prSn‘?nThe"sTrrctn^d“r^a ‘f°or'’5,e ^s^Tn’ “>• h "Sr^^Thlrfls';^ 

mother and father. But the Parashara Madhaviva there is a failure of husband or 

?bThTs^a‘n”dtr%tth^r*’‘as^r~ 

Chandrika m\kes no p^rtidon for tSeltasHn thidi'^Siere Ts a fatlure Ss^nd ‘rLughT/rl! 


(y) Janglubai v. Jetha (1907) 32 Bom. 409, 413- 
lU* lis'^’ Shahaiirao (1893) 17 Bom! 


pp. 54-55 «ipra. 

66 ^' (-sirrM.'’ 1047 !''™'’““’'”"“ 


hl-13 



PRINCIPLES OF HINDU LAW §§ 152, 153 

Having noted the order of succession according to the Smriti Chandrika 

we proceed to consider the judicial decisions on the subject. Before doing so, 

however, it may be as well as to remember that accoi-ding to the Mitakshara 

stndhana of every description (excepting shidka) goes, first, to daughters, 

then to daughters’ children, and it is only on failure of these that it goes to 
sons. 

1. Yautaka, that is, gifts made at the lime of marriage.—There is no 
recent decision as to succession to yautaka. 

2. Bhartridatta, that is, gift or bequests from the husband, and anwa- 
dheyaka, that is, gifts from relations made after marriage.—These two 
kinds of stridhana pass, according to the Smriti Chandrika, to sons 
and daughters jointly, but according to the Mitakshara they pass to 
daughters in the first instance. The Madras High Court has preferred 
the order of succession given in the Mitakshara (a). 

3. As to the text of Brihaspati referred to above, the Madras High Court 
has refused to give effect to it on the ground that it is differently 
interpreted in the said four commentaries, and it has held that where 
a woman dies without leaving issue, her stridhana devolves accord¬ 
ing to the Mitakshara (b) [§ 147]. 

4. The Smriti Chandrika does not recognize non-technical stridhana; 
therefore, there are no rules in that work for the descent of such 
stridhana. But the Madras High Court, following the Mitakshara, 
has recognized as stridhana certain kinds of property which come 
within the category of non-technical stridhana, namely property 
given to a woman for her maintenance (c) and gifts from strangers 
though made during coverture (d), and has held that they pass 
according to the Mitakshara. 

E.—SUCCESSION TO STRIDHANA—MITHILA SCHOOL 

153. Succession to stridhana—IVlithila school. —The Vivada Chintamani, 
which is one of the leading authorities of the Mithila school, recognizes 
technical stridhana only; in other words, it confines stridhana to gifts from 
relations, and to gifts from strangers if made before the nuptial fire at the 
bridal procession. It does not recognize non-technical stridhana [§ 119]. For 
the purpose of succession, it divides stridhana into three classes, namely: — 

(1) shulka, which is defined as property received by a woman at the time 
of her marriage, where the marriage has been celebrated in an un¬ 
approved form; 

(2) yautaka, defined in § 150; and 

(3) technical stridhana of other descriptions. 


(а) Muthoppiidaynn v. Ammani (1698) 21 Mad. v« Sivabagyothachi (1913) 36 Mad. 116» 12 

58 (gift from fatlier after marriage]; B/iu;anga v« 128. 

Ramayamma (1884) 7 Mad. 387 (gift from hus- (c) Subrom<iiiwu v. Arunachelam (1903) 28 Mad. 
band of immoveable property]. 1. 

(б) Raja v. Ammani (1906) 29 Mad. 358; Nanja (d) Satemrna v. Lutchmana (1898) 21 Mad. 100. 
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Snulka devolves in the order mentioned in § 146(1). 


Yautaka passes to unmarried daughters. Failing these, it is conceived 

that It passes to married daughters, then to daughters’ daughters, and then 
to daughters’ sons, as in the Mitakshara (e). e , 

descriptions passes to sons and unmarried 
daughters, all taking together in equal shares. Failing these, it is conceived 

ttat it passes to sons and married daughters jointly, then to daughters’ 
daughters, and then to daughters’ son. ugmers 

cl, woman dies without leaving any issue, her stridhana (except 

shulka) devolves as under the Mitakshara [§ 147]. \ 

It has been so held by the High Court of Calcutta in a case from ii) 

Z tL propinquity to him as under the Mitakshara. but to three sp^fal heh^ ^med 


F. SUCCESSION TO STRIDHANA—DAYABHAGA SCHOOL 

u Of stridhana.-Stridhana according to the Dayabhasa 

clas°s?s, naively:divided, for the purposes of succession, into fo^ 

house^^ -Shulfca, that is, a present to induce the bride to go to her husband's 

(2) Yautaka, that is, gifts made at the time of marriage. This term has 
been interpreted by the High Court of Calcutta as induing nl oly 
made before the nuptial fire [§ 113, sub-§(l)], but gifts made duri^ t£ 
continuance of the marriage ceremonies (j), that is the ceremonies begin- 
mng with shraddha and endmg with that of prostrating before the husband 

(Ic) It IS conceived that it includes gifts from strangers made before the 
nuptial fire and at the bridal procession. 

(3) Gifts and bequests from the father made after marriage IGifts 
made by relations subsequent to marriage are called anwadheyaka The 
present class relates to anwadheyaka from father.] 

(4) Ayautaka that is, gifts and bequests from relations made before or 
af er marriage. This class includes gifts and bequests from the father made 

(e) Karnla Prasad v. hfurli Manohar ( 1934 ) 13 
Pat. 550. 152 I.C. 446, ('34) A.P. 398. 

(/) Bachha v. Jugmon (1886) 12 Cal. 348. 

(ff) Mohun Pershad v. Kishen (1894) 21 Cal 
344. 

(h) See Kesserbai v. Hunsraf (1906) 30 Bom 
431. 445-451. 33 I.A. 176. 190-197 where the 


« fully discussed. 

T» Prnsad v. Murli Manohar (1934) 13 

A.P. 398. 

WR 11*^ Pershad v. Radha Soonder (1871) 16 

flfB^unandana’s Dayattattwa, G. C. 
Sastri s Translation, chap, ii, 15 . 
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before marriage, but not those made after marriage. 

the third class. Gifts from the father at the time of 
second class. 


The latter come under 
marriage fall within the 


Shulka devolves in the order mentioned in § 145, sub-§ (2). 

'We proceed to state in the next three sections the order of succession to 
yautaka, anwadheijaka from the father, and axjautaka. 


155. Succession to yautaka.-Yautafca [§ 154(2)] passes in the following 
order: 


' (1) unbetrothed daughters; 

(2) betrothed daughters; 

(3) married daughters who have (I), or are likely to have, sons; 

(4) barren married daughters and childless widowed daughters taking together 

in equal shares; e> 

(5) sons; 

(6) daughter’s sons [§ 160]; 

<7) sons’ sons [§ 160]; 

(8) sons’ sons’ sons; 

(9) step-sons; 

(10) step-sons’ sons; 

(11) step-sons’ sons’ sons. 

If there be none of these, the succession depends upon the form of marriage. If the 

deceased was married in an approved form, the yautaka passes to the following heirs in 
succession, namely:— 

(1) husband; 

(2) brother; 

(3) mother; 

(4) father. 

If she was married in an unapproved form, it passes in the following order, namely: 

(1) mother; 

(2) father; 

(3) brother; 

(4) husband; 

if there be none of these, the successive heirs are— 

(5) husband’s younger brother; 

(6) husband’s brother’s son; 

(7) sister’s son (m); 

(8) husband’s sister’s son; 

(9) brother’s son; 

(10) daughter’s husband; 


The^ heirs beginning with the husband’s younger brother and ending with the 
daughter s husband are heirs mentioned in a text of Brihaspati, as to which see the 
observations of the Privy Council in Kesserbai v. Hunsraj (n), which was a case from 
the Bombay State governed by the Mayukha law. See § 153, last paragiaph. 


(0 expression “married daughters who have 

a son,” includes a "ividnucd daughter having 
a son,” Chant Chmider v. Nobo Sunderi (1891) 18 
Cal. 327. 

(m) Sister s son includes step-sister's son; Dasha- 
rathl V. Bifjin Dehari (1905) 32 Cal. 261: Shaihi 


Bhudtan v. Raicndra S’nlh (1913) 40 Cal. 82, 13 
I.C. 223 [step-sister's son excludes d.xughter's son 
of gre.it-grandson of gre.xt-great-grandfatber of de¬ 
ceased's husband). 

(r») 11906) 30 Bom. 431, 441-452, 33 I.A. 176. 
190-197. 
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(11) husbands sapindas, sakulyas and samanodakas; 

(12) father’s kinsmen. 


156. Gifts and bequests from father after marriage.—Property given or 
bequeathed by the father after marriage passes in the same order as yautaka 
[§ 55], with this difference that— 

(i) sons take before married daughters, and not after them as in the case 

of yautaka (o); and that 

(ii) where the woman dies without leaving issue the four immediate 

heirs take, not in either of the two orders given in § 155 but in the 

following order, namely: 

(1) brother (p); 

(2) mother (q); 

(3) father; 

(4) husband. 

In the case of Pritidatfa Stridhana, Kanya or the maiden daughter is the successor 
in the 1st instance, under the Dayabhaga law; Kanya does not, however, mean or include 
a step-daughter and consequently in case of conflict between husbands brother and 
step-daughter the former succeeds (r). 

157. Succession to ayautaka— Ayautaka [§ 154(4)] passes in the follow¬ 
ing order: 

(1) sons (s) and maiden (t) daughters (u), taking together in equal shares; 

(2) married daughters who have, or are likely to have, sons; 

(3) son’s son [§ 160]; 

(4) daughters’ sons [§ 160]; 

Daughter’s son does not include step-daughter’s son (u). 

(5) barren married daughters and childless widowed daughters. 

above order is according to the Dayabhaga. The Dayakrama Sangraha places 
the (1) son’s son’s son, (2) step-son. (3) step-son’s son, and (4) step-son's son’s son before 
barren married and childless widowed daughters. But this enumeration being contra¬ 
dictory to that in Dayabhaga cannot be accepted. According to Dayabhaga, in first group 
ol heirs to succeed to the Ayautaka property of a woman are her descendants and the 
co-wites .son does not come under this category; on failure of descendants the property 
goes to her kindred i.e. her brother, mother and father. On a competition between step- 
son and mother, the motl^r succeeds. The step-son if he is an heir at all would come 
alter the husband (tij). The brother is preferential heir to a step-son (x). 

If there be none of the above relations ayautaka passes to the following 
heirs in succession, irrespective of the form of marriage, namely; 

(1) brother (y); 

(2) mother; 


(o) proionno Kumar v. Sfirflt 0909) 36 C.nl. 86. 

(p) Copal Chandra v. Rom Chandra (1901) 28 
Cal. 311 [brother lakes before liusband]. 

(<}) Ram Copal v. Sarain (1906) 33 Cal. 315 
[mother take? before husb.ind]. 

(r) Prni ashini v. jogesuar (1950) 55 C.W’.N. 61, 
(•51) A.C. 373. 

(j) Sons of a predece.ised son of a widow can- 
not, on Iier <leath. succeed when her other sons are 
li'inji. Prakaih Chandra Nandtani Debt (1951) 
1 C.il. 581. 

(0 It has been held th.at a maiden (coomaree) 
daui'Viter means one not only unmarried but also 


unbetrothed; Sreenath v. Surfco (1868) 10 W.R. 488. 
If so, a betrothed daughter would take after the 
sons and iinhetrolhed daughters, but before married 
daughters. 

(ii) Batania v. Kamikshya (1906) 33 Cal. 23, 32 
I.A. ISl. Sankara Dome v. Kalidasi Dasi (’70) 
A.C. 461 (husband's daughter by another 
gets preference over husband's brother's .son s 
(n) Krishnahihari v. Scirojinec (1933) 60 
1061, 347 I.C. 473, (’33) A.C. 8.58. 

(u) Chamatkari v. Narendra (1947) 1 Cal. 

(X) *Ct-norci/n v. Maniklal (1953) 2 Cal. 178. 

(«/) See f.n. (x) above. 


wife 

son). 

Cal. 

173 . 
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(3) father; 

(4) husband; 

(5) husband’s younger brother (z); 

(6) husband’s brother's son; 

(7) sister’s son; 

(8) husband’s sister’s son; 

(9) brother’s son; 


unde.\? Dat^r^alaw islove^neTbv 29^1' ^Iridhana 

is to say it goes first to brother ofTuil blood in Chap. IV, Sec. HI. tJ.at 

her absence to the father and failine all thpcn t brothers to the mother, in 

come m this class of hei^ at all Trd U nrfn ^ ^^band. The step-brother does not 
with determination of heirship (a).* ^ nciple oi rehgious benefit has nothing to do 

in the term ‘daughter\^son^’*^^^Ste*p dauehtc^^^^^^^ * as the latter is not included 

s ^ son. step-daughters son comes under ( 11 ) below, 

(10) daughter’s husband; 

(11) husband’s sapindas, sakulyas and samanodakas; 

(12) father’s kinsmen. 


VI. RULES COIVIMON TO ALL THE SCHOOI.S 

158. Escheat.—On failure of her husband’s heirs, the stridhana of a 
idow goes to her blood relations m preference to the Government (c). 


159. Striihana heirs take as tenants-in-common.—Two or more stri- 
^ana heirs inheriting stridhana together take as tenants-in-common without 
benefit of survivorship, even if they are members of a joint family (d). 


Illustration 


inhpr:* f leaving two sons who are members of a joint family. The sons 

tenants-in-common, and not as joint tenants. The 
*s that on the death of either of them, his share of the stridhana will pass to his 
neirs, and not to the survivor. 


160. Stridhana heirs take per stirpes.—Stridhana heirs in the second 
generation, that is, son*s sons, daughter’s sons, and daughter’s daughters, take 
per stirpes, and not per capita (e). 


Ulustration 

A female Hindu ^es leaving two sons by a daughter A, and three sons by another 

daughter B. Her stridhana will be divided into two parts, of which one will go to the two 
soi^ of A, and the other to the three sons of B. To divide it per copifa would be to divide 
it mto Uve equal parts, and to give one share to each of the five grandsons. 


(z) Succewls before the deceased woman’s step¬ 
brother; Dcbiprnsanrui v. Harendra (1910) 37 Cal 
863, 6 I.C. 334. 

(a) J. r. Banerice v. B. Banerjee (1949) 28 Pat. 
75. 

(b) Krishnabihari v. Sarojince (1933) 60 Cal 
1061, 147 I.C. 473. (33) A.C. 838 

(c) Kanatmmmal v. Anant/iamat/ii (1914) 37 

Mad. 293, 25 I.C. 901, ('15) A.M. 18; Canpat v. 
Secretary of State (1921) 43 Bom. 1106, 62 I.C. 
109, (’21) A.B. 138; Kufidaii v. Secretary of State 
(1926) 7 Lah. 54 3, 96 I.C. 863, (’26) A.L. 673. 


(d) Bai Parson v. Bat SomJi (1812) 36 Bom. 
421, 15 I.C. 774; Kariippai v. Sankaranaruyunan 
(1905) 27 Mad. 300; fapannath v. Sarayan (1910) 
34 Bom. 553, 558, 7 I.C. 459. 

(e) .Mitakshara. chap, ii, sec. h, para. 16: 
Mayukha chap. 4. sec. 10. para. 21; Smriti Ch.in- 
drika, chap. 9 sec. 3, para. 26; B.anerjee’s “Hindu 
Law of Marriage and Slr-’dliona," .>th pp. 411, 
421. Blit see also Kartippai v. Sankaranarayanan 
(1904) 27 Mad. >00. 308. and Sagesh \. Ciirurao 
(1893) 17 Bom. 30 3, 305-306. 
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161. Wliere stridhana heir a male.—A male inheriting stridhana takes 
it absolutely, and on his death it passes to his heirs. 

Stridhana heirs are either males, such as sons, daughter’s sons, son’s sons, etc, or they 
are females, such as daughter, daughter’s daughters, etc. 


162. IVhere stridhana heir a female.—According to the Bombay school 
a female inheriting stridhana takes it absolutely, and on her death it passes 
to her heirs [§ 171]. 

According to all other schools a female inheriting stridhana takes a 
limited interest in it, and on her death it passes not to her heirs, but to the 
next stridhana heir of the female from whom she inherited it (§ 169). 


163. Illegitimate children: succession to stridhana.— (1) The illegiti¬ 
mate children of a Hindu woman are not excluded from inheritance to their 
mothers stridhana (/). But when a woman dies leaving both legitimate 

and illegitimate children, the legitimate children are preferred to the illegiti¬ 
mate (g). 


(2) The illegitimate sons of a Hindu woman are entitled to succeed to 
each other (h). But an illegitimate daughter’s daughter cannot succeed to 
her grand-mother’s stridhana (i). 

(3) The illegitimate son of a daughter of a Sudra woman cannot succeed 
to the latter’s stridhana in preference to the husband of the latter (j). 

See note (5) to § 147. Also see § 43 No. 5 ‘daughter’ note (vi). 


164. Succession to property of dancing girls (naikins) and prostitutes.— 
Though prostitution, according to the Hindu law. entails degradation and loss 
of caste, it does not sever the tie which connects the prostitute to her kindred 
by blood, nor does it sever the tie of kindred between her and the members 
of her husband’s family when she becomes a prostitute after marriage. Con¬ 
sequently, the property of a prostitute devolves as if it were her stridhana. 
so that her brother, her sister, her brother’s son and other relations by blood! 

and her husband, her step-son and her husband’s other sapindas are entitled 
to inherit to her (k). 


Under the Bengal School of Hindu Law a sister is not heir to the stridJiana property 

‘ if been held by the Madras High Court, that when a das^ 
leaves a dasi daughter as well as a married daughter both of them would take the mother’s 
property m equal shares (tn). 


<f) [Ghose’s Hindu Law, .3rd ed., p. 763; Aruna- 
gill Tlnncanauaki USDS) 21 Mad. 40; Dun<f- 
oi>}>n V. Bhimaiva (1921) 45 Bom. 557, 59 I.C. 561. 
('21) A.B. 137 (Sudra)!; Sunder Devi v. Jhaboo 
Lai (’-5/) A.A. 21.5 [Muslim mistress of a Hindu 
converted to Hindtusm); Y. Venkanna v. N. Nara- 
ijanammn 09.53) X M.L.J. 697. ('54) A.M. 136. 

jg) Meenakshi v. Muniandi (1915) 38 Mad. 1144, 
25 I.C. 9-57, (’15) A.M. 63 [legitimate son pre¬ 
ferred to illegitimate daughter]; Jagannath v. Nara- 
van 0910) 34 Bom. 55-3, .559. 7 I.C. 459. Befer- 
ente may also be made to Sudarshan v. Suresh 
(’60) A.P. 43. 

‘h) Myna Bnyee v. Ootatam 0861) 8 M.I.A. 
400; Moyna Bui y. Uttaram (1864) 2 Mad. H.C. 


v. Sfurugayya Mooppanar 

llllo! ? 

(0 Sadu Canofi v. Shankerreo ^^' 55 ) A.N. 84, 

(k) Subboratja v. Tlamasami (1900) 23 Mad. 171 
[stcp-sonl; Saroin Das v. Tirlok (1907) 29 All. 4 
[husband); Hiralal y. Tripura (1913) 40 Cal. 650. 
19 I.C. 129 [F.B.] [brother's sodI; Narayan v. 

Bom. 781, 106 I.C. 87. 
also Adiyopa y. Rudrava 


Lakshrnan (1927) 51 
('27) A.B. 456. See 
(1880) 4 Bom. 104* 

(I) Sarna Moyee v. Secretary of State (1897) 25 
Cal. 254; Chandra Bala v. Protmee of Bcneal 54 
C.W.N. 940. (-50) A.C. 473. ^ 

(rn) Jagadambal v. Sarasii;afi Ammal (1950) 
Mad. 755. 
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^option of daughters by naikins (dancing girls): See § 487. 

leaving a son bom we*Jfiock^iid a'dfjeht^ death and dies 

son excludes the iUegitimate daughter Tn) ^ prostitution, the legitimate 

^ each mhTn SiAill“y,‘" heTe'Strma\’l°£?n o^f^onffathers, are entitled to succeed 
them and also to their legitimate sons (o) such sons is entitled to succeed to 

by th^e rule of propinquity a^i°mle^of ^ (dancing girl) must be governed 

daughters and married daughters will suUrioTrVopt^'in """ 

but marries and leadl the^We of ^^frdi^irv^^^ follow her traditional calling 

calling after widowhood, it has bee^ held thS married woman and reverts to her original 
unchaste married woman and her prooertv not different from that of an 

Hindu law, that is, when it descend^; tn according to ordinary 

mortgage by them does not bind t^e revei^fo^®%) ^ ® ^ a 


A dies leaving B. 


Illustrations 

B is entilfed to fucee'ed'’to‘^° ^ P™s‘i‘ute by different fathers. 

legiti^’ll^soTl" ^en"'^ a"e°sTeTv'-ving a 

Iegitma\e son Ttfen*’! *^es leaving a Ueitimif fathers. >1 dies leaving a 

entitled to succeed to D. The same R.‘ ^ leaving C. C is 

of ^ and a. P""<^'P>e applies to the remote legitimate descendants 


(1915) 38 Mad. 1144. 

25 I.C. 9.:>7. (’15) A.M. 63. 

(o) Viscanatha v. Doraistvami (1925) 43 Xfirf 
944, 91 I.C. 193, (’26) A.M. 289. 

f ^1, Sarastiathi Ammal v, Jagadanibal (I 95 . 3 ) 
SC.R. 939, (1953) 1 M.L.J. 697. ^ ' 


(ei) Balfistintloram v. ganuiJblit Ammal (1937> 
Mad. 257, <’36) A.M. 958. 

(r) XathubUni v. Javhcr (1876) 1 Bom. 121; Co- 
vindji V. Lakmidn^ (1880) 4 Bom. 318; Xarotam 
V. Sanka 11882) 6 Bom. 473; Radbi in re the ped- 
tion of (ISSS) 12 Bom. 228. 


5 § 166-168 
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CHAPTER XI 

WOlVIEN’S PROPERTY: PART 11—PROPERTY ACQUIRED 

BY A WOMAN BY INHERITANCE 

HINDU 

1. Deuolution of property inherited hy female —§§ 168-173. 

2. Power of female heirs over such property —§§ 174-199. 

3. Remedies against unauthorised acts of female heirs _ §§ 202-210. 

now TOnfe«^fun‘onri'h.°^‘^^ Hindu Succession Act, 1956, .subject to certain qualifications, 
by her whether before^^fiVrTh^'Lmm^^ 

inherited by males—When a male succeeds, as heir, 
whether to a male or to a female, he becomes full owner of the property in- 

hented by him, and the property at his death passes to his heirs. The only 

recognized exception to this rule is where property is inherited by a Hindu 

^verned by the Mitakshara law from his father, paternal grandfather or 

great-grandfather. 

Illustrations 

"yt s-.j-his i-ra “.-TE'-r 

illustration of property inherited by a male from a ^ 

possessed of stridhana, dies leaving a son The son as 

167. Property inherited by females.—The present chanter deals with 

^dXT"! "'ales as weU as females. ' It may be con- 

sidered under three heads, namely: — 

(1) Devolution of property inherited by females. 

(2) Powers of female heirs over such property. 


heirs. 


(3) Remedies against unauthorized acts of a widow and other female 
I—SUCCESSION TO PROPERTY INHERITED BY FEMALES 

the BoLa^SteTelim AclrdiJ:^^^^^ p""* T’T"? «>- 

can inherit the property of a male are flT^the^'^'’".?^’ j females who 

mother, (4) father’s mother, and (5) father’s fathlrf mother 
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(2) Before the Hindu Law of Inheritance (Amendment) Act, 1929, the 
only females who could inherit to a male were the five mentioned in sub-§ 
(1). By that Act three more females were constituted heirs, namely, the 
son’s daughter, daughter’s daughter, and sister. 

(3) The Madras school recognizes not only the said five female heirs, but 
others also, being those mentioned in § 56. These include the son’s daughter, 
daughter’s daughter and sister who are now expressly mentioned as heiis in 
the Act of 1929. The only difference is that while before the Act they 
succeeded as bandhus, under the Act they inherit with gotraja sapindas. 
See § 43, nos. 13A, 13B, and 13C. See also §61A. 

(4) According to the Bengal, Benares, IVIithila and Madras schools, every 

female, whether she be a widow (t), daughter (u), mother father’s 

mother (lo), or father’s father’s mother, who succeeds as heir to the property 
of a male, takes only a limited estate in the property inherited by her, and at 
her death the property passes not to her heir, but to the next heir of the 
male from whom she inherited it. [As to Bombay school, see § 170.] 

The son’s daughter, daughter’s daughter, and sister, who are now 
expressly mentioned as heirs in the Hindu Law of Inheritance (Amendment) 
Act, 1929, also take a limited estate, according to those schools, in the property 
inherited by them from the last male owner. 


Illustrations 

(a) A, a Hindu male governed by the Bengal school of Hindu Law, dies leaving a 
widow and a brother. On A*s death, the widow succeeds as his heir. The widow then 
dies leaving a daughter’s daughter. The widow’s stridhana will pass to the daughter’s 
daughter as her stridhana heir, but the property inherited by her from her husbaiid A will 
pass to the next heir of her husband, namely, his brother. 

(b) A, a Hindu male governed by the Benares school of Hindu Law, dies m 1328 
leaving a daughter and a paternal uncle. On A’s death the daughter success as his heir. 
The daughter then dies leaving a daughter. The daughter’s stridhana will pass to her 
daughter os her heir, but tlie property inherited by her from her father A will pass to the 
next heir of her father, namely, his paternal uncle. If A’s daughter dies in 1930, after the 
Hindu Law of Inheritance (Amendment) Act, 1929, came into force the daughter’s daughter, 
and not the uncle, will succeed to A’s estate as A’s heir. [Vide notes to § 43, 13(C).] 

According to all the schools other than the Bombay school a female inheriting to a 
male [§ 168] or to a female [§ 169] is not full owner of the property inherited by her. 
Her power to deal with the property is limited. She cannot alienate it except for legal 
necessity. Nor does she become a fresh stock of descent. At her death the property passes 
not to her heirs, but to the next heir of the last full owner. This re^lt has oeen arrived 
at by construing the texts of Katyayana cited above as imposing a limitation on the powers 
of a widow to deal writh property inherited by her from her husband, and the rule is then 
applied to other female heirs by construing the word “widow” in those texts as refemng 
to other female heirs also, namely, daughter, mother, fathers mother, fathers fathers 
mother, etc. 

Survivorship as between daughters.—See § 43, n. 5, note (2). 


(t) CoUcctor of Masidipatam v. Caoaly Vencata 
(1S61) 8 M.I.A. 529; Mst. Thakur Devhee v. Rai 
Baluk Barn (1367) 11 M.I.A. 140; Bhugicandeert 
V. Mtjna Baee (1866) 11 M.I.A. 487. 

(u) Chotaij Lall v. Chunnoo Lall, (1878) 4 Cal. 
744. 6 I.A. IS; Mutta v. Dorasinga (1881) 3 Mad. 
290, 8 I.A. 99: Venkayyamma v. VenkataramaTuty- 
yamma (1902) 25 Mad. 678. 29 I.A. 156; P. Ven- 
katettvarlu v. D. C/iinna ^ghaoulu (’57) A.A.P. 


(o) Bachiraia v. Venkatappadu (136.5) 2 Mad. 
I.C. 88; Kti«i V. Rudakriihna (1875) 8 Mod. 
l.C. 88- JuUcssur v. V/zgur (18S-3) 9 Cal. <-5; 
Icmlatta v. Cohick Chunder (1842) 7 Ben. Sel. A- 

08 (new edition 127). ,, 

iw) Phiik-ar Singh v. RanjU Singh (1878) i Aii. 

61. 
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absolutely entitled to her husband’s property 

Jains.—According to the custom prevailing in U.P. and Bengal, a Jain widow takes an 
absolute interest in the seU-acquired property of her husband inherited by her (u) bu^ 
m U.P., not in ancestral property left by him {z). 

authoHtv'n? to say that according to Vivada Chintainani which is the 

^ Mithila bchooi, when a mother succeeds to the property of her deceased 
son, ihe property goes after her death to her husband's heirs. It goes to her son’s heirs (a) 


169. Property inherited by females from females—in territories other 
than the Bombay State.—According to the Bengal, Benares, Mithila and 
Madras schools, the rule laid down in § 168, sub-^ (3), as to property 
inherited by a female from a male, applies also to property inherited by her 
from a female. Consequently a female inheriting property [stridhana] from 
a female takes only a limited estate in such property, and at her death the 
property passes not to her heirs, but to the next stridhana heir of the female 
from whom she inherited it (b). [As to Bombay school, see § 171.] 


IllustTation 

A ^ Hindu, who is possessed of stridhana, dies leaving a daughter On A's 

oeath her stridhana passes to her daughter as her stridhana heir. The daughter, however 
takes a hrnited estate in the stridhana. She does not become the full owner of the pro- 
perty. It is not stridhana in her hands, and on lier death it will pass not to her heirs but 
to the next stridhana heirs of A to whom it originally belonged. As to wlio those heirs 
are depends on the character of the stridhana. 


It will be seen from what is stated above that according to all the schools except the 

distinction between property inherited by a female from a male 
jnd that inherited by her from a female. Both these kinds of property pass to the next 
neirs ot the last full owner. 


170. Property inherited by females from males—in the Bombay State.— 

(1) Besides the five females who can inherit to a male in all schools, naniely 

(1) the widow, (2) daughter, (3) mother, (4) father’s mother, and (5) 

father’s father’s mother, the Bombay school recognises other females as heirs, 

namely, daughters of descendants, ascendants and collaterals within five 

degrees, and widows of gotraja sapindas. These include the three females 

specifically mentioned as heirs in the Hindu Law of Inheritance (Amendment) 

Act, 1929, namely, the son’s daughter, the daughter’s daughter, botli these 

being daughters of descendants, and the sister, she being a daughter of an 
ascendant (father). 

(2) As regards property inherited from males, female heirs under the 
Bombay school are divided into two classes, namely:_ 


(x) Krhhna Bni v. Serretanj of State (1920) 42 
All. .55.5, 57 I.C 320. ('20) A.A. 101 [Bikanir], 

(y) Shco Sineh v. Dakho (1878) 5 I.A. 87, (18761 
1 All 668; S/i/m&ltu fJath v. Giyan Chand (1894) 
16 All. 379; Ilarnabh v. Mandil (1900) 27 Cal. 379. 

iz) Pahnr Sin^h v. Sharndter Jnng (1931) 29 All 
L.J 314. 133 I.C. 785, ('31) A.A. 695; Allah Diya 
V. Sana Devi (1942) AH. 745, 204 I.C. 133, ('42) 
A.A. 331. 

ifl) Ham Klictouan v. Lnkthmi (1950) A Pat 
194. (1949) .?8 Pat. 1008. 

lO) Shco Shankar Lai v. Debi Sahai (1903) 25 
All 4()8, 30 I..A. 202 [dauehter succeediiig to her 
mother] explained in Subramanian v. Aruna- 


c;»c/am (1905) 28 Mad. 1. 9-12; Lai Sheo Pertab 
Allahabad Bank (1903) 25 All. 476. 30 IA 
209; Venkalarama Krishna v. Bhitianga (1896) 19 
Mad. 107; Virasangappa v. Budrappa (1896) 19 
.Mad. 110; Raiu v. Ammani (1906) 29 Mad. 358- 
Janokisettij v. Miriyala (1909) 32 Mad. 521 3 

IC. 281; Iluri Doijal v. Gnj/i Chunder {1890)' 17 

V,l’ V. Phani (1916) 43 Cal. 64. 33 

I.C. 810, (’16) A.C. 928, Sham Biharilal v. Bam 
Aa/i (1923) 4.5 All. 715, 75 I.C. 49.5. (’24) A.A. 
lo; Matru yfal v. Mehcri Kunwar (1940) All. 416 
S99, ('40) A.A. 311; P. Vcnkateswarlu 
B Boghavulu C57) A.A.P. 604; Soma 

V. Bn, Lai ('65) A. Punj. 110. 
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(i) those who come into the gotra of the deceased owner, hy marriage, 
that IS, the wife of the deceased and the wives of his sapindas and 
samanodakas [§ 68]; and 

(ii) those who are born in the gotra of the deceased owner, hut pass by 
marriage mto a different gotra, and their daughters. This class 
includes a daughter, son’s daughter, daughter’s daughter, sister, 
niece, grandniece, father’s sister, and the like (c). See notes to 

§ 130. 


The sons daughter, daughter’s daughter, and sister are now 
Hindu Law of Inheritance (Amendment; Act, 1929. 

and 13C. 


expressly mentioned as 
See § 43, nos. 13A, 13B, 


Females coming under class (i), such as widow (d), mother (e), father’s 
mother (f), father’s father’s mother, and widows of gotraja sapindas (g), e.g,, 
son’s widow (h), brother’s widow, uncle’s widow, etc., take a limited estate 
in the property inherited by them from males, and on their death the property 
passes not to their heirs, but to next heir of the male from whom they 
inherited it (i). And this is so even if such a female succeeds immediately 
after the death of another female who was the widow of a gotraja sapinda 
and who had previously inherited the property [See ill. (2)]. 

Females coming under class (ii), such as a daughter (j), son’s daughter, 
daughter’s daughter, sister (fc), father’s sister, niece (Z), grandniece (in), 
sister s daughter and the like, take the property inherited by them from 
males absolutely, that is, they become full owners thereof. Such property 
becomes stridhana in their hands, so that in cases governed by the Mitakshara 
law (n), it passes to the stridhana heirs mentioned in § 147, cl. (2), and in 
cases governed by the Mayukha (o), it nasses to the stridhana heirs men¬ 
tioned in § 151, cl. II. 


Illustrations 

(1) A male Hindu, governed by the Bombay school, dies leaving a daughter. On his 
death, the daughter succeeds to the property as his heir. She takes the estate absolutely. 
She can dispose of it by gift or will. If .she dies intestate, the property will go to her 
stridhana heirs, and not to the next heirs of her father. Thus if she dies leaving a son and 


(e) West and Buhler, 4th ed., p. 120 f.n. (n); 
Tuliaram v. Sfathuradas (1881) 5 Bom. 662, 670, 
672. 

(d) Bhaskar v. Mahadev (1869) 6 Bom. H.C.O.C. 

1 • 

(e) Vrifbhukandas v. Bai Parvati (1908) 32 Bom. 
26; Narsappa v. Sakharam (1869) 6 Bom. H.C., 
A.C. 215; Vinayak v. Lakshmibai (1861) 1 Bom 

H. C. 117. 

(f) Dhondi V. Radhabai (1912) 36 Bom. 546, 16 

I. C. 343; Madhavram v. Dace (1897) 21 Bom. 739, 
744. 

(g) Lalhobhai v. Manhivarbai (1878) 2 Bom. 
388. affd. subnom; Lallubhai v. CoMibai (1881) 
5 Bom. 110, 7 I.A. 212; (1897) 21 Bom. 739, 
supra. 

(h) Gadadhar v. Chariiiabhoeabai (1882) 17 Bom 
690 [F.B.l. 

(i) Bhatt V. Raghunath (1906) 30 Bom. 229, 237, 
per Jenkins, C.J. 

(i) Bahcant Rao v. Baji Rao (1920) 47 I.\. 213 
48 Cal. 30, 57 I.C. 545. (*21) A.PC. 59; Pranjivan- 
das V. Deckucarbai (1859) 1 Bom. H.C. 130; Hon- 


hhat V. Damndarbhat (1879) 3 Bom. 171; Bu/aA:/ii- 
dns V. Kfsliochl (1882) 6 Bom. 85; Babaii v. Balafi 
(1881) 3 Bom. 600; Bhagirthibai v. iCahnuiirao 
(1887) 11 Bnm. 285; Jankibai v. Sundrn (1890) 
14 Bom. 612; Gwloppo v. Taijawa U907) 31 Bom. 
453; Vithappa v. Scictfri (1910) 34 Bom. 510, 7 
I.C. 44.5; Jaivahir Lai v. Jaran Lai (1924) 46 All. 
192, 79 i.C. 861, (’24) A.A. 350 [Nagar Brahmans). 

(k) V'inar/(ik v. Lakshmibai (1861) 1 Bom. H.C. 
117. affirmed in Venaycck v. Luxemeebace (1864) 9 
M.I.A. 516, Rindoboi v. Anacharya (1891) 15 Bom. 
206. 

(0 (1897) 21 Bom. 739, 744, supra. 

(m) Tuliaram v. Siuthuradas (1881) 5 Bom. 662. 

(n) (1907) 31 Bom. 453. supra. 

(o) Viiiarangam v. Lakshuman (1871) 8 Bom. 
H.C.O.C. 244. So much of this decision as lays 
down that the property will descend as if the 
daughter was a male is no longer law, having re¬ 
gard to the decision in Manilal v. Bai Rcu;a (1893) 
17 Bom. 758 which was approved by the Privy 
Council in Kesscrbai v. Hunsraj (1906) 30 Bom. 
431, 33 I.A. 176. 
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a daughter, then if she is governed by the Mitakshara law, the property will pass to her 
[ContrS fhis with 111!' (bl'To"! Mayukha, the property will pass to her son. 

- , ^ divided brothers. H dies leaving a son T. Then N dies leaving a 

widow J. Then T dies leaving widow M. Then J dies and on her death M succeeds to N's 
property as iVs brothers [H’s] son’s [T’s] widow. Here M inherits the prope.ty cf N a 
male and she inherits it as a widow of a gotraja sapinda. She therefore takes only a 
limxtea estate though she succeeds immediately after the death of another female J. J 
as iy s widow, took only a Hindu widow’s estate. She could not. therefore, be a fresh 
stocK of descent. What M inherits is not the property of J, but of her husband N (p). 

According to the Bombay school, two or more daughters, sisters, or nieces take an 
absolute estate in severalty, and not as joint tenants (q). Any one of them mav, therefore, 
alienate her share by sale or gift or give it by will. 

It will be seen from what has been stated above that in the Bombay State, the general 
leaning is in favour of women’s proprietary capacity. In other parts of India, the principle 
IS that property inherited by a woman cannot stay in the family into which she has 
married, but must revert in every case to the family in which she was born. 

171. Property inlierited by females from females—in the Bombay 
State.—(1) According to the Bombay school, a female inheriting property 
from a female takes it absolutely, that is, she becomes full owner thereof. 
Such property becomes stridhana in her hands, so that in cases governed by 
the Mitakshara, it passes to the stridhana heirs mentioned in § 147, cl. (2), 
and in cases governed by the Mayukha it passes to the stridhana heirs men¬ 
tioned in § 151, cl. II. [See ill. (1).] 

(2) The same rule applies though the female inheriting front a /e?nale 
inherits as the widow of a gotraja sapinda. [See ill. (2).] 

Illustrations 

(1) A, a Hindu male, governed by the Bombay school, dies leaving a daughter and 
mother. The daughter succeeds to A’s property as his heir. Being a daughter she takes 
the property absolutely [§ 170], and on her death it will pass to her stridhana heir. Suppose 
now that the daughter dies a maiden, leaving her father’s mother as her only heir. 'The 
father’s mother will take [§ 145] the property absolutely as stridhana under the present 
section with power to dispose of it by gift or will, and on her death intestate the property 
will pass to her stridhana heirs (r). [Note that a father’s mother inheriting to her grandson 
takes a limited estate, and on her death the property passes not to her heirs, but to the next 
heirs of the grandson. In the case given in the illustration, she inherits to her grand- 
davgnter. Contrast this with the illustration to [§ 169]. 

(2) A, a Hindu male, governed by the Bombay school, dies leaving a son S and a 
widow W, of a predeceased son. On A’s death S succeeds to his estate. Then 5 dies leav- 
mg a daughter D. D, as a daughter, Ukes an absolute estate in the property of her father 
S. D then dies a maiden. On her death W succeeds to her estate as the nearest sapinda 
of ITs father S, being D’s father’s brother’s widow [§ 145]. W takes an absolute interest 
m Ds property, though she inherits as the widow of a gotraja sapinda, that is as D’s 
uncle’s widow (s). 

(3) P died in 1890. In 1904, his widow U adopted B. A suit between U and B was 
^mpromised, U being given a life interest in the immovable property and the remainder 
being vested in B. B died in 1916 leaving his widow L who died in December 1916 and 
^ infant daughter who died in January 1917. Here when B died his widow L took a 
Junited estete in his property. When L died his infant daughter succeeded to it absolutely 
and U succeeded to her under the rule in this section. U, therefore, takes an absolute 

(p) Madhavram v. Dace (1897) 21 Bom. 739. 

(q) Vithappa v. Saoifri (1910) 34 Bom. 510, 7 
I.C. 445; Rindabai v. Anacharya (1891) 15 Bom. 

206. 

(r) Gandhi Maganlal v. Bai Jadab (1900) 24 Bom. 

192 [F.B.] (case of grandmother mheriting grand¬ 


daughter's stridhana); Parshottam v. Keshavlal 
(1932) 56 Bom. 164. 137 I.C. 56, (’32) A.B. 213, 
see Bhau v. Raghunath (1906) 30 Bom. 229. 236. 
237. 

($) Narayan v. Woman (1922) 46 Bom, 17, 63 
I.C. 1001 (’22) A.B. 134. 
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estate in the remainder 
owner of the property, 
daughter (t). 


belonging to B. This added to her life estate, makes her absolute 
It must be observed that U does not succeed to B but to his infant 


172. Share allotted to a woman on partition.—The share allotted to a 

wife, mother or father’s mother on partition is not her stridhana, unless it 

was given absolutely to her, and it descends on her death not to her heirs, 

but to the sons or grandsons out of whose portion it was taken. See § 128 
above. 


^ 173. Summary' of sections 168 to 171.—The following is a summary of 

tne rules contained in §§ 168 to 171: 

(y According to the Bengal, Benares, Mithila and Madras schools, every female who 

succeed.* as an heir whether to a male or to a female, takes a limited estate in the property 

irhented by her ^d on her death the property passes not to her heirs, but to the next 
heir of the last full owner. 

(2) According to the Bombay school- 

fa) Property inherited by every female from a female, and property inherited 
^ male by female heirs other than those who come into the yotra of 
the deceased owner by marriage, is stridhana, and the provisions of the last 
chapter apply to it; but 

1" * 4 j . i. come into the gotra of the deceased owner by marriage take a 
limited estate in the property inherited by them from a male, and on their 
death the property passes to the next heir of the last full owner. 

ju The expression “limited estate” in this section is used in contradiction to “stri- 

dnana or absolute estate”. The rest of this chapter deals with the incidents of “limited 
estate.” ^ 

n.— POWERS OF FEMALE HEIRS OVER INHERITED PROPERTY 

174. Limited heirs.—(1) According to the Bengal, Benares, Mithila and 
Madras schools every female who succeeds as an heir, whether to a male or 
to a female, takes a limited estate in the property inherited by her 

[§§ 168-169]. 

Thus a widow, daughter, mother, father’s mother, father’s father’s mother, son’s 
dau^ter, daughter’s daughter, and sister take a limited estate. So do female bandhus in 
the Madras State. And so do all fem^e stridhana heirs. 

(2) In the Bombay State, every female who succeeds as an heir to a 
female takes the property absolutely [§ 171]. But as regards property 
inherited from a male, those females who by marriage have entered into the 
gotra (family) of the deceased owner take a limited estate, while other female 
heirs take absolutely (u). 

Thus a widow, mother, father’s mother, father’s father’s mother, and widows of gotraja 
sapindas, e.g., son’s widow, brother’s widow, uncle’s widow, etc., take a limited estate. All 
these are females who come into the gotra of the deceased by marriage. All other female 
heirs, such as a daughter, sister, niece, etc., take absolutely [§ 170]. 

(3) It follows from what has been stated above that the following 
females, inheriting from a male, take a limited estate according to all the 
schools, namely, (1) widow, (2) mother, (3) father’s mother, and (4) father’s 
father’s mother. The daughter takes absolutely in the Bombay school; in 

(0 Parshoiam Bechardaa v. Keshaalal Dalpct- ^u) Gcndhi Maganlal v. Bai Jadah (1900) 24 Booi. 
ram (1932) 56 Bom. 164, 137 I.C. 561, ('32) A.B. 192, 214 [F.B.). 
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every other school she takes a limited estate. The son’s daughter, 
daughter’s daughter, and sister, who are expressly mentioned as heirs in the 
Hindu Law of Inheritance (Amendment) Act, 1929, also take absolutely in 
the Bombay school; in every other school they take a limited estate. 

(4) Females who take a limited or restricted estate in property inherited 
by them are hereinafter called “limited heirs.” 


175* Reversioners—(1) The heirs of the last full owner, who would be 
entitled to succeed to the estate of such owner on the death of a widow or 
other limited heir, if they be then living, are called “reversioners”. A rever¬ 
sioner may be a male or a female (u). 

(2) Interest of reversioners. —The interest of a reversioner is an interest 
expectant on the death of a limited heir. It is not a vested interest. It is a 
spes snccGSsionis or a mere chance of succession within the meaning of the 
Transfer of Property Act. 1882, sec. 6. It cannot, therefore, be sold, mort¬ 
gaged or assigned, nor can it be relinquished. A transfer of a spes succes- 
sionis is a nullity, and it ha.s no effect in law (lo). 

The widow as guardian of a minor reversioner and not as ropresenting the estate 
cannot enter into a compromise or agreement to refer disputes to arbitration so as to 
affect the minor’s rights when the estate comes into the minor’s possession tx) But the 
interest of a reversioner is an interest within the meaning of s. 174 Bengal Tenancy Act 
and the reversioner is a person “interested” within the meaning of s. 17 of the same Act (>/). 

(3) Where there are several reversioners entitled successively to succeed 
to an estate held for life by a Hindu widow, no one of such reversioners can 
be said to claim through or derive his title from another reversioner, but each 
derives his title from the last full owner (z). 


Illustrations 

(a) A Hindu, A, dies leaving a widow, a brother, a son of that brother, and an uncle. 
Here the brother, his son, and the uncle are all reversioners. The brother is the ‘ next” or 
presumptive” reversioner. The other reversioners are “remote” or “contingent ’ rever¬ 
sioners. If the brother dies in the widow’s lifetime, his son becomes the ‘ next” reveruone** 
Suppose now that the brother dies first, and then the widow. In that case the brother’s 
son will succeed to A’s estate, not as the heir of his father, for A's property never vested 
in his father, bwf as the heir of his uncle, A. 


(u) Sfoniram v. Kcri KoUtnni (1880; 7 I.A. 11.5, 
154. 5 Cal. 776. 769-790; Sham Sunder v. Achhan 
Kunwar (1899) 21 All. 71. 25 l.A. 183. 

(u) Janaki Ammal v. Naratjanamami (1916) 43 
l.A. 207, 209, 39 Mad. 634, 638, 37 I.C. 161 Cie^ 
A.PC. 117; Vcnkatnaraijana v. Suhhammal (‘15) 42 
l.A. 125. 128. 38 Mad. 406. 410-411, 29 I.C. 298. 
('1-5) A.PC. 124; Amrit Naraijan v. Gaya Sitinh 
(1918) 45 l.A. 3.5, 45 Cal. 590, 44 I.C. 408. 
(’17) A.PC. 95 [renuncialion): 7ag«n Sath v. Dibbo 
(1909) 31 All. .53, 1 I.C. 818; Nund Khhorc v. 
Kanec Bnm (1902) 29 Cal. -3.55; Annada v. Goiir 
Mohan (1921) 48 Cal. 5-36. 65 I.C. 27. (*21) A.C. 
501; Mnnickam v. Rnmalinga (1906) 29 Mad. 120; 
Muthuveeru v. Vijihilmga (1909) 32 Mad. 206, 3 
I.C. 476; Pindiprolu v. Pindiprolu (1907) 30 Mad. 
486; Ramchandar v. Kallu (1908) 30 All. 497; 
Bhnna v. Gunuin (1918) 40 All. 384, 44 I.C. 629, 
(’18) A.A. 184; Gangabai v. Hari Gnnesh (1921) 45 
Bom. 1167, 62 I.C. 680, (’21) A.B. 446; Dhoorjeti 
V. Dhoorfeti (1907) 30 Mad. 201 [renuaciation); 
Musammat Bhagwati v. Jagdam (1921) 6 Fat. L.J. 
604, 621-622, 62 I.C. 933, (’21) A.P. 260; Hamath 


Kiiar V. Indnr Bahadur Singh (1923) 50 I..A. 69 45 
All. 1<9, 71 I.C. 629, (’22) A.PC. 403 [lioiitation]; 
Annada Mohan v. Gour Mohan (1923) £0 I A '*39 
50 Cal. 929. 74 I.C. 499, (’23) A.PC. 189 [limi¬ 
tation]; Thakur Prasad v. Sfus’^ammat Dipa Kuer 

J C. 129, (’31) A.P. 
442. Si-r. also Ma Yait v. Mahomed (1927) 5 Rang. 
145. 102 I.C. 690, (*27) A.R. 165. 

(X) Amr/t Nnrtman Singh v. Caija Singh. 43 l.A. 

590, 44 I.C. 408; Musammat Har 
.Virflin, Kitnnar v. Saijan Pal Singh t- Ort. (1940» 

« 6 , M 

(z) Bhogwanta v. Sulfti (1900) 22 All. 33 [F.B.]- 

n Smgh (1901) 29 l.A. 8-9' 

All. 94; Lola Soni Ram v. Kanhaiija Lai (1915) 

291; Srimutty Ma^ 
nokarani Debt v. Haripada (1914) 18 C.W.N. 718. 

24 l-G. 311, (’14) A.PC. 164; fiangosujflmi v. 

■^2. 83-84. 42 Mad. 523. 
536, 50 I.C. 498, (’18) A.PC. 196. 
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leaving a widow. A, a mother, B, a father’s mother C and a 
fathers brother, D. Here there are three reversioners of whom two namely B and C are 

prZirti^OnT; ^ Ids widow, A wil/s’ucceed to 1^ 

property Un A s death, F s property will revert or pass to F’s next heir B if she i<» then 

cVdeati?F’s nrn^^^’ ^ to his next heir C, if she is then living. * On 

nrnnfrt ’ ^ t ^ Will reucTt or pass to D. if he is then living. D, however, will lake the 
property as full owner and on his death it will pass to his own heirs and not to F^ heire 

inher^anrp^t^n^t^^^°”*^ ■ the Hindu law the death of the female owner opens the 

inheritance to the reversioners, and the one most nearly related at the time to the last full 

a'^^er'e possesion In her lifehme, how'ever, the reversionary right is 

reversioner has no right or interest 

h nron herd^th%hnX^ Until it vests in 

t^ tians^dt t^hk J'f*/ nothing to assign or to relinquish or even 

ic ^ ^ \ nght becomes concrete only on her demise; until then it 

ma^e ^ contract for sale of a reversion 

f before the reversion has fallen in even though the reversioner 

succeeds to the reversion on the widow’s death (d). Further, the interest of a reversioner 
being a mere ^cs successionis, he is not entitled to redeem a mortgage of the estate 

of ^a'^^nlnd^^ ® in ^be Ufetime of the widow (e). When at the request 

debts^^G nirin1?ff had mortpged her husband’s property to pay off her husband’s 

debt a^d fht the immediate reversioner paid off the mortgage 

of itisfact nn delivered over to her the mortgage deed with an endorsement 

nr! d- ^ J i possession of the mortgaged property but was 

ixecutedt.''rrpS"f whose fLou? the widow had 

hersistl’AT^ f ^ brought by the plaintiff against 

fo a post^Lorv lien f. not claim any right of subrogation, yet she was entitled 

claim tn rppnt^ h as a matter of law and equity on the strength of which she could 

claim to recover property from the defendants who were mere trespassers (/). 

h^ve migrated to the district of Meerut from the Punjab there 

milp u u reversioners irrespective of degree succeed equally to the last 

male owner, each branch of the famUy taking its share per stirpes (g). 

^ incumbent on a plaintiff seeking to succeed to property as a 
reversioner to establish affirmatively the particular relationship which he puts for%vard. 

He is also bound to satisfy the Court that to the best of his knowledge there are no 
nearer heirs (h). 


,.V^* Widow^s estate.—A widow or other limited heir is not a tenant- 
lor-life, but is owner of the property inherited by her, subject to certain re¬ 
strictions on alienation, and subject to its devolving upon the next heir of the 
last full owner upon her death (i). The whole estate is for the time vested 
m her, and she represents it completely (j). As stated in a Privy Council 
case (k ), her right is of the nature of a right of property; her position is 
that of owner; her powers in that character are, however, limited; but . . . so 


(a) Venkataiuiraijana v. SubOammal (1915) 42 

I.A. 125. 128. 38 Mad. 400. 410, 411, 29 I.C. 
298, ('15) A.PC. 124; v. Anantharama 

(1937) Mad. 948 [F.B.]. 171 I.C. 7. (’37) A.M. 
699; Ramasuamij v. AntmniMtjagnm (’55) A. Tra. 
Co. 20; Subbarcddi v. Govindareddi (’55) A. Andhra 
49. 

(b) Sm. S/ialunfalo Det:i v. Kaushabja Dcci 
(1936) 17 Lah. 356, 162 I.C. 718, (’36) A.L. 124. 

(c) Amrit Narayan v. Gaya Singh (1918) 45 I.A. 
35. 39, 45 Cal. 590, 603, 44 I.C. 408, (’17) A.PC. 


(d) Jaganadha v. Prasada Rao (1916) 39 Mad 
534. 29 I.C. 241, (’16) A.M. 579; Ram Gopal v. 
Giirfcux Singh ('55) A. Punj. 215. 

<1®30) 5 Luck. 

691 12 I.C. 211, ('30) A.O. 294. Vide in this con- 
nection the observations of Ray. C.J., in Mitra v. 


Mt. Gtinibari (’SO) A. Orissa 150. 

(f) Mitra v. Curubari (’50) A. Orissa 150. 

(g) Dharam Singh v. Btra (1922) 44 All. 390, 65 
I.C. 828. (’22) A.A. 141. 

(h) Rama Row v. Kuttiya (1917) 40 Mad. 6.54, 
o4 I.C. 294, (’17) A..M. 872; Javitri v. Gendan 
Singh (1927) 49 All. 779, 102 I.C. 167, (’27) A.A, 
767; Mt. Barro v. Narain Prasad (1938) 13 Luck. 
167, 167 I.C. 72. (’37) A.O. 243. 

(0 Biioy Copal v. Xrishfui (1907) 34 Cal. 329, 
34 I.A. 87, 91-92. 

(0 Moniram v. Ken Kolitani (1880) 5 Cal. 776, 
789, 7 I.A. 115, 134; Jagdish Prasad v. Shreedher- 
pant (’55) A.A. 623. 

(k) Jnnaki Ammal v. Narayanasami (1916) 43 
I.A. 207, 209, 39 M.id. 634, 637, 37 I.C. 171. 
(’16) A.PC. 117; Kd/ishonker Das v. Dhirendra 
Sath (1955) 1 S.e.R. 467. 
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§ 176 


long as she is alive no one has any vested interest in the succession.” The 
principles relating to the nature of a widow’s estate were recently reiterated 
by the Supreme Court (/cl). 

A widow under the Hindu law takes a special and qualified estate, and she has a 
limited power of disposition of her husband’s property. The restrictions on her power of 
alienation are iTrseparable from her estate, and their existence docs not depend on that 
of heirs capable of taking on her death, if, for want oi heirs, the right to the property 
passes to the Government, the Government has the same power that an heir would have 
of protecting its interests by impeaching any unauthorized alienation by the widow (1). 
See § 185A. 

The estate taken by a Hindu widow in property inherited by her from 
her husband is called “Widow’s estate”, or “Woman’s estate.” The estate taken 
by every other limited heir is similar in its incidents to a widow’s estate. The 
incidents of a widow’s estate are set forth in §§ 177 to 201. 

See Note at the beginning of this chapter and s. 14, Hindu Succession Act, 

1956. 

A widow or other limited heir does not take merely an estate for life, for. as will be 
seen presently, she can in certain cases dispose of the whole estate inherited by her which 
she could not do if she were a mere life-tenant. What vtits in her is not a mere life-estate, 
but the whole estate. Further, she represents the estate covtpletety, and it is for this 
reason that in certain cases a decree passed against her with reference to property inherited 
by her bini not only herself, but also the reversioners, though the reversioners were 
not parties to the suit. In other words the estate of a Hindu widow is an absolute one 
subject to certain restrictions. 

hicidents of widow’s estate. —The expression “stridhana” predicates an absolute estate; 
the expression “widow’s estate” implies a limited estate. A female takes an absolute estate 
in her stridhana, but she takes a qualified estate in property inherited by her except in 
certain cases governed by the Bombay school [§ 173]. When slic takes a qualified estate, 
it is said that she takes a toidouj’s estate. The following is a brief statement of the peculiar 
features of a toidoio’s estate :— 

(1) The estate taken by a widow in property inherited by her from her husband may 
best be described by saying that she is the owner thereof, except that she cannot sell the 
corpus of the property or mortgage it, or make a gift of it, oi grant leases thereof for a 
long term, or otherwise alienate it, unless it be for legal necessity or for the benefit of 
the estate or with the consent of the next reversioners. Wlicre an alienation is made by 
her for a legal necessity or with the consent of the next reversioners, it pas.ses an absolute 
estate to the alienee to the same extent as an alienation made by a full owner (§§ 176-185]. 

A widow inheriting her husband’s property takes it and holds it as his legal representa¬ 
tive. Rents accruing from it are to be considered as part of his estate and as sucli are 
liable to pay his debts and to be attached in execution of simple money decree obtained 
against him (m). 

(2) Subject to the above restrictions on alienation, she holds the property absolutely, 
and she completely represents it. She may, therefore, institute suits in respect of the 
property, and she may be sued in respect thereof, and decrees passed against her as 
representing the estate in respect of debts or other transactions binding on the estate, are 
binding not only on her, but on the reversioners, though the reversioners are not parties 
to the suit [§ 199]. 

(3) If she is dispossessed of any portion of the property by a third person, she can 
sue to recover it, but if she fails to sue and allows the possession of such person to become 
adverse to her, the reversioners are not affected by such adverse possession for they 
succeed not as her heirs, but as her husband’s heirs, and they may, therefore, sue for 
possession within 12 years from the dale of her death f§ 201]. 


/ll) Jaisri v. fio/t/ctian «'62) .A.S.C. 83. 

Sittqh V. Tein Sint{h (’70) A. Funj. & H. 009. 

(/) ColU'rtnr vf MuMtlipatinn v. Cacahj Vciicala 
(1861) 8 M.I.A. 829. 583; Kalishanher Dos v. Dhi- 
rendra Sath (1955) 1 S.C.R. 467. 479. ('54) A.SC. 


.808. Also '>ce Xiitiarlal v. Diihihtmi (10>4) S.C.R. 
039. 0.88, 086. 56 Dorn. L-R. 4-17. (’84) A.SC. 61. 

(»»i) Phmil Kiinuar v. Riklti Hunt (1935) 57 All. 
714, 153 I.C. 865, ('35) A.A. 261. 


UL-14 
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eU, OJ Other limited female owner sues for arrears of profits aeain=t a 

f,ah m obtains a decree and executes it but on appeal the amount is redufed the 

revcrs.Ler a/te? her 

(4) She can sell her life interest in the property or mortgage it or make a aift of it 
to anyone she likes. She is entitled to the whole income of the property |he mfy spend 

inncme^*^^ she Iikes. She is not bound to pay her husband’s debts out of the 

nrnm^’ nr t ^ound to maintain the members ot her husband’s family out of the 

income, or to pcnoim their marriage ceremonies out of the income. She con throw the 

t'o^^^^iePt^thni charges on the corpus of the property, and sell or mortgage the same 

[§§^ 7 ^ 10 ^ 81 ] expenses being regarded in law as legal necessities (o) 

entire estate being vested in her. she is entitled to manage the same But 

^nt T ^ prudent owner would do. She must not commit waste or do 

any act injurious to the reveision [§ 198J. 

( 6 ) The limitations imposed upon her estate are not imposed uoon her for the benefit 
of reversioners. They are inseparable from her estate, so that even if th^rc be no rever- 
sioneis, she cannot alienate the corpus of the property except for a Ie*^al necessity If 

may‘^^%et Tslde‘bv"‘.‘hc r no"revocsione7s the afienntion 

may be set aside by the Government taking the property by escheat (p). 

of hitsb^nl?-'" """"u of her own, while retaining posses.sion 

1 ^ PO'fossion or estate a character different from that 

attaching to the possession or estate of a Hindu widow (q) 

moth^ heirs, such as the mother, father’s 

mother, daughter (except in the Bombay school), are similar to those of the widow's estate. 


177. Income and savings from income.—A widow or other limited heir 
IS not a trustee for the reversioners (r). She has absolute power of disposal 
of the income of the property inherited by her. She is not bound to save the 
income. She may spend the whole income upon herself, or give it away as 
she likes during her life (s). 

But difficult questions arise when the income is accumulated either when the estate 
IS in her possession or in the possession of others. Whore the property was not inherited 
by her but a life estate is given to her by deed, no question of an intention to treat the 
accumulated income as an accretion to the main estate can arise inasmuch as there is a 
separation of the income from the date of the deed and she is not the representative of 
the last male owner (t) [Vide § 127(4) ante]. 

The law as to the right of a widow or other limited heir to accumulations 

of the income of the estate of the last male holder may be considered under 
six heads namely: — 


(1) Accumulations of income which accrued during the life of her hus¬ 
band or other male whom she succeeds. 

(2) Accumulations of income after his death and before delivery of the 
estate to her. 

(3) Accumulations of income of the estate made by herself personally. 


(«) Kishan Oi! v. yfiihainma<l I\haq (1938) .AIJ. 
761 (F.B.), 176 I.C. 509. i*3S) A..\. -126. 

(o) Dcbi Daijal \. Bhan Pertap (1901) 31 Cal. 
433. 

ip) Collector of V. Ctit'ohi Vcucato 

(1860) 8 M.I.A. .520; Kunthm v. Sctriiarif of State 
(1926) 7 Lah. 513. 96 I.C. 865. f'26» .\.L. 673. 

jq) Sham Loll v. Anuircmlro (1S96) 2 5 C.il. 460. 
473; Kaitni Ammal v. .AmmuATimiii <1900) 23 Mad. 
S04. See also Drij hular Jatiki Ki>cr U877) 5 


1. 1 C.L.R. 318; A'a</ii Prasad v. Inda Kuri- 
nar (1908) 30 All. 490. 

(r) Virnraiu v. Wnt'nfnralrinm (1939) M.id. 226. 
(t) Hurnjtloss v. Srcc/?i«ff>y Uppoornah (1856) 6 
M.I.A. 434; Bhiiaitath v. Khantomani (1870) 6 
Bene. L.R. 747; Crosc v. AniriMmnt/i (I$69) 4 Dene. 
L.R.O.C. 1, 40-41; Sarat Chandra v. Charuidu 
(1928) 35 Cal. 918, 112 I.C. 308. (*28) A.C. 794. 

<l) Midiini .A/n/inii Basil v. Rashbihari (tht-sh 
(1937) 2 Cal. 97. 169 I.C. 519, (-37) A.C. 229. 
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(4) Arrears of income and income held in suspense. 

(5) Accumulations of income where the income is given to her by her 
husband by deed or will. 


(6) Accretion to the estate in other cases. 

(1) Accumulations which accrued during husband’s li/e.—Accumulations 

w^ch accrued during the husband's life form part of the corpus of the estate 

they are accretions to the estate, and the widow succeeds to both for a 
woman s estate (u). 


u betujee?i death and delivery and ajterwards realised 

by the hmited oi^ner.—Cases have arisen in which possession of the estate 
has been withheld from the widow, and the estate together with the accumu¬ 
lations of income is eventually handed over to her long after her husband’s 
death; or in which the corpus of the estate is bequeathed by the husband to 
others, but there is an intestacy as to the income and the income which has 
accumulated owing to litigation or other causes is handed over to the widow 
long after the husband’s death. As these accumulations accrue after the 
husband’s death the widow does not take them by succession. She takes 
them as she would have taken the income itselj had she been let into posses¬ 
sion at once, that is, as Stridhana (u) and she may spend them as she chooses. 


whether, if she keeps them distinct for some time she is 
entitled to deal with and dispose of the accuraulatio.is as she would have been entitled 
to do with the mcomc if she has been let into possession at once and there had been nn 

This question should be determined by the intention of the widow to 
accumulations as accretions to the estate or as her own absolute property If 
JZ indicate an intention to make the fund received, or the^interest on 

^fjsband s estate (which was m other hands) or to justify the inference 
^at she wished It to revert to her husband’s heirs, the fund is her stridhana which 
may dispose of by deed or will. But if she does indicate such intent inn * 

dhoose f inference, she takes only a widow's estate in the fund, and sdie cJnnot 

dispose of U except for legal necessity, and on her death it passes to her husband’sXrrs 

GeneZrof'kngal '(^r " Committee in SauUanuni Dusi 


(3) Accumulations made by the widow personally. —The third case is 
where the accumulations are made by the widow herself personally and 
either are invested by her or remain uninvested in her hands. A widow as 
stated above may spend her whole income either upon herself, or by givins 

R ^ ® ^ '"ake any savings 

But If she does make savings, the question arises whether she has the same 

power of disposal of the savings as she has of the income, or whether the 

savings are to be treated as accretions to the estate, that is, as part of the 

corpus of the estate so as to be subject to the same restraint on alienation 

as the corpus itself [§ 178], The trend of decisions is that the case should be 

deterimned by the intention of the widow. If she does nothing to indicate 

an intention to make the savings part of her husband’s estate, or to justifv the 

inference that she wished them to revert to her husband’s heirs the savings 


(u) Chaiuhabulce v. Urodij (1868) 9 W.R. 384, 
583; Srecniutlij Soorieenioncij Da\ice v Dpmo- 
bundoo (1862) 9 M.I.A. 123; SreemuWj Suoricc- 
mi/ney Dos\ec v. Denobundoo (1857) 6 MIA 
526. 

(t) Srcciniittij Soriccmoiiey Domcc v . Denobun- 


123. 138-139; Isri Out y 
HansbutU (1883) 10 Cal. 324. 333 10 I A 13(V 

I mV 
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are her stridhana (x) which she may dispose of by deed or will. But if she 
indicates any such intention or does anything to justify any such inference, 
she takes only a widow s estate in them, and she cannot disnose of them 
except for legal necessity, and on her death they will pass to her husband’s 


Thus if she invests the savings in the purchase of land or securities and makes no 

purchase"" bL^deSr whh of distinguishing the original estate from the after- 

purenases but deals with the after-purchases m the same manner cs the original estate 

orieiS Lft'-Te r'"'' ‘he after-purchases as accretions to the 

alifnafi^nn 1 alienate them for any purpose which would not justify 

alienation of the original estate. But if there is no evidence of any dealing on her part 

h^sband'^r''cftat-‘'’;h intended to treat the after-purchases as accretions to her 

ni A ^ u the savings are her stndhana which she niav dispose of by deed 

or will, and on her death intestate they will pass to her stridhana heii-s (y). ^ 

thus been held that where a widow inherits landed property in a village from 
her husband, and with the savings of the income of that property she purchases other lands 

purchase she makes a gift both of the original 
estate and the c)ter^puTcha$es to one and the same person (being the daughter in that 

acc?etioJli^to*'^the’*^^^^ a hfe-interest in part of them, the after-purchases constitute 

accretions to the estate w'hich she has no power to alienate except for a purpose which 

would justify alienation of the original estate (z). It has similarly been heW S whe^e 

the widow erects buildings on ^nd belonging to the husband’s estate (a) or deposUs 

!? estate with a banker upon the understanding that the 

interest at the end of every year shall be added to the princioal and the amalgamated 

th^ interest a fresh deposit (b). the buildings and the accumulations of 

husban^Js heii^ ^ deemed to be accretions to the estate, and descendible to the 


i Singh V. Snheb Singh (c) their Lordships said: “Where a widow 

nTsrenH°it^°hT^‘°" property of the husband, and receives the income and does 

It, but mves s it m the purchase of other property, their Lordships think that, 
priina Jocie it is the intention of the widow to keep the estate of the husband as an entire 
♦k ’* property purchased would, prima facie, be intended to be accretions 

to that estate. There may be. no doubt, circumstances which would show that the widow 
iiaa no such intention, tnat she intended to appropriate the savings in another way/^ 


On the other hand, if she advances the savings made by her on a mortgage of land 
and subsequently assigns the mortgage for value (d), or purchases land with the savings 
and not very long after the purchase mortgages it as her own and afterwards makes a gift 
of ^ (^). or purchases land with the savings and soon after the purchase makes a gift of it 
(;). the subsequent acquisitions cannot be treated as accretions to the original estate, 
her conduct in all these cases being consistent only with an intention to treat them as 
her own absolute properly. 


In Akkanna v. Venkayya (g) the High Court of Madras observed with reference to 
the dictum m Sheolochun Singh v. Saheb Singh above quoted:—“This was only a dictum 
which must be understood with reference to tlie facts and circumstances of that case 
which it was held indicated that it was the intention of the widows to keep the estate 

entire, and that the same should descend in one line of succession” and further proceeded 
as follows:— 


(t) Prnbhahtr v. Sarubai (19-1-3) Nag. 779, 208 
I.C. 211, (’43) A.N. 233; Lahinf;li v. VithahingJi 
(’SO) A.N. 62, (1950) N.ig. 176; Piininii v. 

Shriram (1954) Nag. 646, (’34) A.N*. 353; Ajit v. 
Naacruira (’60) A.C. 48 4. 

(y) Isri Dut v. llansbutti (1883) 10 Cn\. 324, 337, 
10 I.A. 150; Sheolochun v. Saheb Smg/i, (1887) 
14 Cal. 387, 393-394, 14 I.A. 63; J^irnwla v. 
Deca Wnratjan (1928) 35 Cal. 269, 276, 104 I.C. 
284, (’27) A.C. S68; Ditihin Parbati Kaer v. Bail- 
noth Prasad (1935) 14 Pat. 518. 1.55 I.C. 213, 
( 36) A.P. 200; Tuitif C/i(/ran v. Kali Kumar (’57) 
A:^C. 122; SifOM V. Biicndra (1949) 28 Pat. 447. 
(’.51) A.P. 356; Siinumtrabai v. Riihabhkumar 
(1953) Nag. 69, (’52) A.N. 295; Hariharsinsh v. 


Dvouaiaiian (19-54) Nag. 692, (’34) A.N. 319. 

(:) (1883) 10 Cal. 324, 10 I.A. 150, supra; 
(1887) 14 Cal. 387, 14 I.A. 63, supra. 

(a) V’enA-otfi v. Surt-Jinni (1908) 31 Mad. 321. 
ib) \arauana \. Suppuih (1920) 43 Mad. 629, 58 
I.C. 659, (*20) A.M. 983. 

(r) (1887) 14 Cal. 387. 393, 14 I.A. 63; Naba- 
kishore v. L'pciidraklshore (1922) 42 Mad. L.J. 233, 
74 I.C. 612, (’23) A.PC. 56-3. 

(d) Akkanna \. Venkaij’ia (1902) 23 Mad. 351. 
(c) Wahid Alt v. Tori Rama (1913) 35 All. 351, 
21 I.C. 91. 

(f) Kexhae V. Maruti (1922) 46 Bom. 37, 62 I.C, 
934, (’22) .A.B. 144. 

(g) (1902) 23 Mad. 351. 
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“The acquirer of property presumably intends to retain dominion over it, and in 
the case of a Hindu widow the presumption is none the less so when the fund with which 
the property is acquired is one, which though derived from her husband’s property, was 

at her absolute disposal-Her absolute power of disposition over the income derived 

from [her] limited estate being now fully recognized, it is only reasonable that in the 
absence of an indication of her intention to the contrary, she must be presumed to retain 
the same pntrol over the investment of such income. The mere fact that properties thus 
acquired by her are managed and enjoyed by her without any distinction, along with 
properties inherited from her husband, can in no way afTcct tliis presumption.” In a case 
where the widow purchased a house and within less than 4 months sold the property it 
was held by the Allahabad High Court that it is for the person who alleges that ‘^he 
meant to keep the property as her Stridhana to prove that it is so (h). It is submitted 
that this decision is inconsistent with the later decisions of the Privy Council. 

Where the widow lends part of her savings on mortcage to the next reversioner, and 
afterwards obtains a decree against him for the amount of the loan and takes piocccdings 
in execution, but dies pending execution, the person entitled to proceed with the execu¬ 
tion is her stridhana heir, her conduct manifesting a dear intention to treat the decretal 
amount representing the savings as her own absolute property (i). A purchase of property 
by a widow out of the savings of the income in the name of another person, attords an 
indication of an intention to treat the property as her own (j). Where there is nothing to 
indicate the intention of a limited owner about the immovable properties acquired by*her 
out of the savings of the property of the last male holder the presumption is that she 
intended to keep them at her absolute disposal (k), 

M hen a womans stridhana was inherited by her two minor daughters but was 
managed for them by their guardians who purchased some additional property out of 
lU income and one of the daughters died before obtaining possession of the estate her 
share of the property purchased was held to belong to her absolutely as stridhana and 
descended to her heir and not to the other daughter (1). 

(4) hicome held in suspense or unrealized by the limited heir. —A widow 
or other limited heir may not have recovered the rents of the estate inherited 
by her, or she may have obtained decrees for arrears of rent and may not 
have realised them, or she may have recovered the arrears of rent and realised 
the decrees but may not have invested the amount. In cases such as these 
the question arises whether on her death the arrears of income or the 
decrees held by her or the income held in suspense constitute her stridhana 
or whether they constitute “savings” or “accumulations.” Dealing v/ith this 
question, the High Court of Bengal in a case decided in 1876 said; “But 
what are accumulations in the view of these cases? Not surely the accidental 
balances, of one or two years of the widow’s income, but a fund distinct and 
tangible. There is nothing whatever in this case to indicate that any such 
fund ever had been formed or had existed” (in). In another case, the High 
Court of Bombay said: “In the present case the cash balance in question 
does not amount to more than half the yearly payment and had not been 
separated so as to form a distinct fund” (n). In Venkatadri v. Parthasarathi 
(o) the Rani of Medur who became entitled to the estate on the death of her 
son and its income till her death filed a suit to recover the estate. Pending 
the disposal of the suit the estate was in the hands of a receiver appointed 
by the Court. Before the suit was disposed of she died leaving a will 
bequeathing the income of the estate. The Judicial Committee observed 


(U) Bhacuan Das v. BiHam <1‘U")) AM. 118. 

(0 Sffa Bant \. Dulam (1‘iiy) -ll All. 050. 50 
I.C, 07?., ('19) A.A. 008. 

U) f^innala v. Dt ca S’firatian (1928) >3 Cal. 2C9, 
27.5. 101 I.C. 281. (*27) A.C. 8«8. 

<k) 1‘rahliaktir v. Siirulmi (1910) N.ii» 779, 208 
I.C. 211, CO}) A.N. 250. 


il> KailfiK'inriihn Miuhiliar v. VadiLaimi (190.5) 58 
Mail. 088. (*.0.5) A..M. TOO. 

<m) SrcL'inuKi, Piuhio v. Dtturka S'utli Bis, cat 
(1S76) 25 W.n. 005, 0-11. 

«M) Hi> rIt-Carmr v. Ihihoi (1886) 10 H-.m. 178 
O.) IS .\Ia.l. M2, 52 l.A. 211, ('25) A I'C. 10.5. 
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that income or any part of it she could while she remained entitled to it 
have added as an accretion to the Medur estate if she had wished to do so’ 
There is no evidence to suggest that she had ever added any part of that 

consequently entitled 

to dispose of it by will or otherwise.” 


of .rel^anr and Xould na “ Cvl f personal property 

the Hieh Court’<? rinHin«c” tt ii^ "'r Lordships sec no reason to diiTer from 

held in Caliun^rol Following Isrt Dutt v. Huvsbutti cited above, it has been 

incorrie or the derrL. ^ the widow does not dis.nose of in her lifetime th-^ arrears of 
in her y^thT^^her huTbanXheirs"^^^^ 

hei7 of the HmUed ow77 " slridhana 


M^TU of income granted by husband by deed or will— 

Where by a deed or will the hu.sband grants the income of his property to his 

wi e or er ife, and the corpus is given to others, the savings from such in¬ 
come an t e property purchased out of such savings are her stridhana, and 
they pass to her stridhana heirs. 


eUatn id estate for the .simple reason that the corpus of the 

of A Ufo c.ci i /u ’ widow takes the income not as a vndow, but as a taker 

allowarirf* Hir ^iSettlement or will (u). Similarly, savings from maintenance 
and nrnn.wL ^ ^ ^ husband’s estate 

stridhana hcTrs^fu)^^^^*^ savings are her stridhana. and they pass to her 


(6) Enlargement of estate inherited by a widow .—The estate inherited 
y a widow from her husband may be enlarged otherwise than by savings 
from the income. Thus it may be enlarged by action of Government (u?), 
or by compromise with the superior owner (x), or otherwise (y). In such 
cases the enlarged estate is still a widow’s estate. 


The enlargement is no more than an accretion to her husband’s estate; it does not 
cnanp the character of the estate so as to convert the widow’s estate into stridhana. It 
nas been held m the undermentioned cases that a female heir derives no stronger title 
irom the fact that the Inam Commissioner has enfranchised in her name property 

a male, and has given a new title deed in her name. In VenK-ato v. 
Veerabhadraijya (z), the Judicial Committee held that when kamam seiwice lands have 
been enfranchised, a quit rent being imposed in lieu of the service, and an inam title 
deed IS granted comprising the lands to the holder of the office, his representatives and 


(p) (1938) Mad. .'551, 6) I A. 93, (’38) A.PC. 3-1. 

(q) Snrat Cliatirlra v. ClinruKilti (1928) 53 Cal 
918, 112 I.C. 508. (’28) A.C. 794. 

(r) Surciulnt Suth liaui v. Radlin /toni Dcbi 
(1940) 2 Cal. 413. 187 I.C. 108. 

a) Saniain v. Ihija liislu-^linnr (19 30) 3 Lutk 
608. 123 I.C. 161. (’31) A.O. 66. 

(0 Srimnfi Krishna v. Bhaiya Haiciulra (1927) 
2 Lutk. 43. 82-89. 104 I.C. 13. (’27) A.O. 240 
tlciracy]; Btniuhntti Das v. Bholaiiath (1875) 2 lA 
256. 23 W.n. 16S. 

(ii) Isri Out V. Hanshulti (1883) 10 C.il. 324 
336. 10 I.A. 130. 

(c) Snbramaniaa v. AritMiic/ic/uHi (1903) 28 Mad. 


1 . 

(u) Vangnla v. Vanenla (1906) 28 M..d. 13; 
Kashi Prasad v. Inda Kiiniiar (1908) 30 All. 490; 
Sabbaroya v. A»yfWuo»ii (1909) -32 .M.itl. 86, 1 I.C. 
749. 

(x) Ram Shankar v. Lai Bahadur (1926) 1 Luck. 
98. 92 I.C. 637. (’26) A.O. 277. 

(y) Chandrakisnr v. Upendra Chandra (1923) 37 
Cal. L.J. 319. 74 I.C. 612. (’23) A.C. 563 fpur- 
cli.ise by widow of riKlitf of tcn.mts in occupation 
of lier luisb.'ind’s rotate). 

(z) (1921) 48 I.A. 244, 44 M.td. 643. 61 I-C. 
667, (’22) A.PC. 96. 
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assigns, the lands are his separate property, and are not subject to anv claim for partition 
by other members of the family. Following the principle of this decision, the High Court 
ot Madras has held that where a similar enfranchisement takes place in favour of a 
widow of karnam service lands and a similar title is given to her, she U^kes on absolute 
interest in the lands (a). When the widow, at her husband's wish, rounded off the 
property by acquiring another portion and treated both as one, it was held that a case 
of accretion had been established and that she could not alienate the acquired propertv 
as if it were her own (b). 

177A. Acquisition of new property from sale proceeds of property left 
by husband.—Where a widow sells the entire property left by her husband 
and from the sale proceeds acquires new property the property so acquired 
partakes of the nature of her husband’s estate (c). 

177B. Doctrine of blending.—The doctrine of blending which applies in 
case of coparceners where property is thrown into common stock (§ 227) 
cannot be involved in regard to property held by a Hindu female (e.g., 
widow) as a limited owner (d). 


178. Limited power of disposal of immoveable properly.—To uphold an 
alienation-, by a widow or other limited heir, of the corpus of immoveable pro¬ 
perty inherited by her, it should be shown (e) — 

(1) that there was legal necessity (/) (§§ 181-182); or 

(2) that the alienee, after reasonable inquiry as to the necessity acted 
honestly in the belief that the necessity existed (§§ 181-182); or 

(3) that there was such consent of the next reversioners to the alienation 

as would raise a presumption that the transaction was a proper one 
(§183); or ^ 

(4) that it was a surrender by her of her whole interest in the whole 

estate in favour of the nearest reversioner or reversioners at the 
time of alienation (§ 197). 

Where any one of the first three positions is established, the alienation 
may be of the whole or anij part of the estate; but where the fourth alone is 
proved then the alienation must be of the whole estate. 


A wieJow or other limited heir has no power to dispose of the corpus of immoveable 
property inherited by her except in the four cases mentioned above. 


A widow may alienate her husband’s property to pay a debt incurred 
legal necessity though that debt is barred at the time of alienation (g). 


by her for 


179. Limited power of disposal of moveable property.—In territories 
other than the Bombay State, a widow or other limited heirs has no greater 
power of disposal over moveable property inherited by her than over im- 


(n) Palanhiniuli v. Vcfatjinldin (J929) 52 \I.td 6 
112 I.C. 320. r29) A.M. 93. 

(b) Bliaroxa Shukiil v. MonJjasi Kiicr (1932) .34 
All. 1014, 143 I.C. 239, (’32) A.A. 690. 

(f) Tod Sinub v. lieunin Bui (’60) A.M.P. 64; 
Aijijancniidn v. CniUccniifiuoiula (’40) A.n. 200. 

(d) MnUcsajtiin Bundfi>iKi v. Dvuii MuBaitun 
(1962) 2 S.C.J. .389. 

(e) Dcbi Prowd v. Colup Dltunat (1913) 40 C.tl. 


Tri’r 42 M.n<l. .323, 46 I.A. 72. 5( 

I.C. 498. (’18) A.PC. 196. 

anP Sinif/i Bauhiibir Sahai (1938) All 

■ , to usufructuary mdrtgacc hcht* 

inherited l»y widow), » 

(if) Duroui Uni v. Btndeo yfnblo (1937) 16 Pat 

’•» 40. Butnal V, Indra- 

tudon (’66) A. Cuj. 133. 
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moveable property, and she cannot dispose of it by deed or will (7i). The 

same is the law in the Bombay State in cases governed by the Mitakshara (i) 

But m cases governed by the Mayukha, it has been held that she can dispose 

of moveable property inherited by her by act inter vivos, that is, by sale, 

gift, or otherwise (j), but not by will, and what remains of the property at 

her death descends to the next heirs of the last full owner (k). So also 

moveable property obtained by a Hindu widow in a partition with her son 

stands on the same footing as moveables acquired by inheritance and there- 

foie, may be disposed of by her during her lifetime unrestricted by any rights 

of other persons ((). See, however, sec. 2 and sec. 3(3) of the Hindu 

Women's Rights to Property Act, 1937, supra. The result is some%vhat 
startling. 

ISO. No power to dispose of inherited properly by will.—A widow or 

other limited heir cannot in any case dispose of by will property inherited by 

her oi- any portion thereof, whether the piopcrty be moveable or immove¬ 
able (mi). 

IHI. Alicnalion.s by widow.—A widow or other limited heir has no 
power to alienate the estate inherited by her from the deceased owner except 
lor the following purpo.ses, namely: — 

(I) Religiou.s or charitable purposes [§ 181A]. 

(11) Other purposes amounting to legal necessity [§ 181B]. 

For purpo.ses of the first class she has a larger power of disposition than 
for purposes of the second class (?r). 

A .surrender by a Hindu widow in favour of the next reversioner is not an alienation 
of her bu.sbnnd's cslale (o). 

ISIA. Alienation by widow' for religious or charitable purposes.— (1) 
E.vtoif o/ power of alienation .—A widow or other female heir may alienate 
the estate for certain religious or charitable purposes. These purposes may 
be divided into two classes, namely: — 

(a) The performance of the obsequial ceremonies of the deceased owner 
mentioned in cl. (i) below, and the payment of his debts (p) men¬ 
tioned in cl. (iv) below. 

(b) The performance of religio'us ceremonies of persons other than the 
deceased owner mentioned in cl. (ii) below, and religious or chari- 


{h} v. /l-iot (lbt*7j }1 M I.A. 

'iHT Dnruo Saih Cltiulonutui 31 

(..iL 211 f litithi \\ Jutlffiffithi H 

Milt. t\l,Hints). 

PotulhoniKifh \\ Gnohuf f I'lOS) 32 Hum. >0. 
O; lifthtir N. Hat I limn. II.C. 

30; Ithamitliihfti v. khuiiUiiraL fJNHT) II Hmhi. 2S3* 
207. 

(A) Cfuintonhtl v. Otishi (1‘int MOOIj 2H Hum. 
*13 J; fiatltulhffr V. C!uinJmhlui^tihui iJKoii 17 Hum. 
000; Hiihlfil V. rraut 4ila$tlo\ iIS02) 10 Ht* n. 220. 

tl) ('hawnuffil V. Hiti Vttrrofi flOlIj 3S H-nn. 216. 
130 ir. 831, fMI) A H. 131. 

f oo / ItaKtotr r v. lUu Ihilul i ] SOO) 

JI Ml.A 1 v. ClmudruU/tti^uOut 


M S0J> 17 Hnin. 600: Purcn Noth v. Chintfifnfni 
/lOO)t M C il. 21 I; Xnrnsimha 
tlSSIj H MaO. 20fl, Strut v. Ckurusila 

•102Sj 33 ( iI. Ols. 112 it:. 3t»S. AC. 794; 

Tifuth /liiiu \. Kttun » 10201 1 Lali. 3SS, 60 

l.c;. loK '’21) \ 1.. 1^0; Sfuuh V. 

hutf iiuiu Kut r »J*l2T» 0 P.»t. 7^8. iO> I.C. 482. 
1*27) A P, 262; Shunihhu Duwl s. Buulttp t*»IO 
A. \. 323. 

' Ml CtfUrrfnr ttf V. Caf nl*j VrnrrtM 

MSOli H MIX. 320. 331. 

in) Ketsutiui v. Chuhflruhhftcn •T947» Ndg. 433. 
i/ii V. Cttiflftm ^I'lJO) 37 Cal. Wl, 126 

]< 26;. • 50* m:. >31. 


S 181A 


ALIENATION BY WIDOW 


217 


table acts which are supposed to conduce to the spiritual welfare of 
the deceased owner mentioned in cl. (lii) below. 

which are essentia/ and obligatory. The second cUss 

scImL"" whcirof a sufficient to cover the expenses, she is cnlitled to 

S the esTate for the nmn n 1f class she can alienate a small pm tion only 

Sat f/f P»ous or chan able purpose she may have in view (</>; the experse 

by th^^^tcu^ittces of ’.hT family. 

In Kamla Devi v. Buchulal Gupta, the Supreme Court (r) observed that 
one of the principles which clearly emerged from the decisions on the subject 
was that a Hindu widow in possession of the estate of her deceased husband 
can make an alienation for religious acts which are not e.ssential or obligatory 
but are still pious observances which conduce to the bliss of the deceased hus¬ 
band s soul. In the case of essential or obligatory acts, if the income of the 
property or the property itself is not sufficient to cover the expenses, she is 
entitled to sell the whole of it; but for acts which are pious and which conduce 

to the bhss of the deceased husband’s soul, she can alienate a reasonable por¬ 
tion of the property. 

To justify an alienation for a religious or charitable purpose it is not 

necessary to show any “benefit to the estate,” or to prove any “pressure on 

the estate,” such as is necessary in the case of an alienation tor other 
purposes (s) [§ ISlBfl).]. 

(2) What are religious or charitable purposes.—Haviivr staled the extent 
of the power of disposition of a Hindu widow or other limited heir for reli¬ 
gious or charitable acts, wo proceed to consider the precise nature of these 

acts. The religious or charitable acts for which an alienation may be made 
are as follows: — 

(i) Performance of the funeral (t) and shraddha ceremonies (u) of the 
deceased owner. These acts are essential and obligatory. 

Thus a widow may alienate property inherited by her from her lni‘;bond fm ih.. 
performance of the funeral and shraddha cercrr.onks of the hvsbund. Similai'iv a d mehter 
succecoiivfj as heir to her /at/ier may alienate property mheiited by her for the p-rloi manee 
of Jrirmlar ceremon-ci: of the father -(v). So debts meurted bv a dauiihter Im the v?/rfeM/n, 
ceromony of her father, while the widow is alive, are on the sam- fooiin/- ^rh I 
by the wid.nv. Such debts bind the daughter when she suc'^^Js ^ rc’^vc‘1'.on« f u" ' 

But thU principle applies only to a widow or other limited owner or a donee from her 
)n loA/ful po.isession. Where the property has devolved fiom iho 1 .cf , * ^ i 

mother and after her death a perLn'^ wifhout lawful trtlc rtc“ into „ossC'Ln"o? hf 
property, and incurs expenses for tiie funeral ceremonies of the mother sm-h nm ™ ZZ, 
claim a charee on the estate for the expenses so incurred against tlm’ reversmne^ ( T 


0/1 Slinhir Slui'Ji V. Kniii I.ul n‘)22) -11 

All. “IM. T)!!. jtj I.A. .'JSI. 1)1)1. (.‘I I.f., )6. (-22) 
A.PC., 261, Kti^hiuio V. Molirum (I').!!) Nii" ’’81 
<r) ('.-,7) A.S.C. ti)!. i-l). 

It) Ciillcfiitr uf .yfiiMilitiolnm \-. Cortih/ Vrtitnta 
nsoi) 8 M.I.A. r>2<). ->-,l; H(im Sluat ll,foua„. 
(Ion (l‘>)n 10 VM. 47i, 1)1 I( 1)7. Dl) A.P. 
2)h; \iin<flut V. Ilari PKi\,ni T.”,-,) A.P. 2"»1. 

(I) Itiilonriiand v. lotht rilninil ilSOS) 22 Horn. 


HIS; l.■lksl,n^inanl>Jllna Dnui (ISSS) 11 M.ul. 288 
-> V- liriihihuo, (lyii'j; )6 C.il, 

h) /I/o' Chun,hr v. Slnr-.l,on <)86"l 7 \V,n. M6, 
Ju) naroi’o Uai v. Unulc, Mahtn (19)7) 16 P.t 
I >. 166 I C. (*17) A.P. 40. 

rr) Sowt Hum v. KriUmu Saliui HO)") ‘)7 All 
)»/. 1*6 l.( 2). cr,) A 60S. 


Hoin. 
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(ii) Performance of religious ceremonies of persons whose ceremonies 
the deceased owner was bound to perform, as for instance, the 
shraddha of the husband’s mother (y) and where a daughter 
inherits to her father, the performance of her mother’s shraddha 
(z ). These ceremonies are not essential or obligatory. 

(iii) Religious or charitable acts which conduce to the spiritual welfare 
of her husband (a). These acts are not essential or obligatory. 

No mathematical limit can be fixed to the power of alienation of a widow of her 
husband s pjoperty for the purpose of religious acts which conduce to his spiritual benefit. 
The ctucslion whether the property dedicated or alienated constitutes a reasonable propor¬ 
tion ol the whole estate must depend upon the facts and circumstances of each case (c). 

An alienation by a widow to pay off debts incurred by her for the Upanayana cere¬ 
mony (investiture with the sacred thread) and marriage of her daughters son will be 
upheld provided the debts are reasonable according to the ordinary notions of Hindus (d). 

Following this and other decisions it has been held that an alienation of husband’s 
property by a widow for meeting the marriage expenses of her daughters son would be 
binding on the reversioners provided the limited owner acted with the best of motives 
and without extravagance (e). 


The first set of religious acts referred to above relates to the performance of the 
ceiemonics referred to in cl. (i) above, and the payment of debts referred to in cl. (iv) 
below (/). Both these are religious purposes which a widow is bound to carry out at any 
expense to the estate as laid down in Sardar Singh’s case. These are absolute necessities. 
^ j reliRious acts comprises the ceremonies referred to in cl. (ii) above* 

and loligious or charitable acts which conduce to the spiritual welfare of the husband 
mentioned in cl. (iii). For these purposes the widow can make a gift of or alienate only 
u poi'tion of the estate as laid down in Kainla Deoi's case and other cases cited 

below (y. An endowment by a widow for the upkeep of Thakurdwara out of all propor¬ 
tion to the estate, was held not to be binding on the reversioners though they raised no 
objection to the construction of the Thakurdwara (h). The gift may be cf movable 

niay be of immovable property. The circumstance that the widow has 
sufTicient income to provide for the observances without an alienation of tiie estate is 
immaterial, for the income is her property (i). Almost all cases under this head relate 
to acts conducing to the spiritual welfare of the husband. The following are instances 
of such acts: — 


Pilgrimages for the spiritual benefit of her husband and in performance of her duty 
to his soul, e.g., pilgrimage to Gaya for performing her husband’s shraddha (j); perform¬ 
ance of Gaya Shraddha of the husband (k); or pilgrimage to Pandharpur (1), but not a 


(7) Clinntlrij Jiitimrimi v. (1868) 11 

Dt-nj;. L.H. •118; liaituinimur \. It-hninoiji (1881) 
6 Cal. ie. 

(r) Sriiuohiin v. nriihdmni (19(1,8) 86 C.tl. 753. 
(rt) CnUcftnr of Mtisiiliiuitani \\ Ctirtili/ Vciicala 
(1861) 8 M I.A. .-29, .i"!; Hoi I.ukinc Dvhea v. 
Goknol C/i»Hf/rr (1866) 1 ) M.l.A. 2(19; Snritar 

Siiifih V. Kuiij lichuri Lot (1922) -4 1 All. 503, .511, 
•19 l.A. 383. 391. 69 I.C. 36. (’22) A.PC. 261 
amnnine, (1919) -11 All. 130, 18 IC. 817, (*18) 
A.A. -40; Vupfmluri Tattopm %■. Gtirhnilln (1911) 3-4 
Mad. 288. 6 I.C. 240; Khiih Lai Modhya (1915) 
•43 Cal. S74, 31 I.C. 4 1J. (’16) A.C. 792; HabUlat 
V. Jaunti (1916) All. 5S0 rf.H.); Malialakili-' 

ainnia \. Miichantnui (’61) A.A.P. 263. 

(r) Sri /trim v. Chiiiiilt shn nr Piti'ijd (1952) 31 
P.d. 417. i'.j2) A.P. 438; Solliuni Pfiixfid v. 

Ktirinwr Kiicr (’65) A.P. 160. 

ill} Vciikiitaoibha Iliio ^. .\ii'iiiilii Hnn (1934) 57 
M.(d. 772, 155 I.C. 79, ( 3 4) A.M. 132. 

(c) Pf/risrt v. Xiifnrnio il950) A.M. 337, 

(19.50) 1 Mad. L.I. 90. \U.> sit* $ 181B li\). 

in/rn. Ami sot* Ki,nuihi /Jci i'l .it p. 222, lu/ni 

(k!((l on tlio iKta^ion of in uri.tut- ol «laiii:litt'r). 
if) Ashiitod, V. Chulam (19 >0) 57 Cal. 901, 126 


I.C. 263. (’30) A.C. 351. 

(c) Pannihonri v. Maiwluirlal (1918) 42 Bom. 

1 36. 43 I.C. 729, (*17) A.B. 155 [tjift of foiir-fifths 
of the estate held ins .did); Rama v. Rango (188.5) 
8 M.kI. .552; Bhtiskitr v. Miihnilio (1869) 6 Bom. 

H. C.O.C. 1. 13; /Inm Kiinol \'. Rant Ki\hore (1895) 
22 C.d. .506; Kiini Rihari Im! v. Laltii Srn^i (1919) 
41 All. 130. 48 I C. 817. CIS) A A. 40; Ram 
Chiiran \. CJir/Vimiiitio»ii Diti (*.59) A. All. 473; 
Tliakarji v. Pannishaar Dayal (‘6()) A. All. 339; 
Thakiir fmlrai Bax v. Thakiir S/iro Sarrth (1927) 

2 Luck. 713. 104 I.C. 676, C27) A.O. 450; 
Thakar Prastiil v. Miisaatnwt Dipa Kacr { 1931) 10 
P.d. 352. 1 31 I.C. 129. (’ll) A.P. 422; Utundrudip 
Rai \-. Mahip Rai ('6(0 .A.P. 112. 

ill) M\t. Tahha v. fMvUama Prasad (1913) IS 
Luck. 501. 204 IC. 68. ( 4 5) A.O. 109 

(i) (1922) 44 All. 505, 49 l.A. 38 >, 69 I.C. 36. 
(’22) A.PC. 261. infra. 

If) Miitccrani v. 0"paJ <1873) 11 B**!!". L.R. 
416; Dnrhari Lai v. Colnad (1924) 46 All. 822. 80 

I. C. 51. (’24) A. V. 902. 

tk) ^laairaddia \. Annaad'lia (■56> .V.P. 142. 

■ /) iaiai at \. Tubirani >1912) 36 Uoni. 88, 12 
I.C. 271. 
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at the time of performing her father’s shraddhn S^ft made by a daughter 

peculiarly holy event amona tho Hin^^luc occasion of the Pushkaram, a 

for the benefit of the snni tK k k erecting and maintaining a temple 

^ W l; H r «HS c“ V iSS F 

.. i.... ,. s yj* 3.;s, 2f.fr c.r/r.r 

'2-^ favoured idol made sixteen months after her husband s death 

Er£S“HSSS!=SH-F=-s: 

&-.r=€F“= 

(iv) Payment of debts of the deceased owner, even though barred bv 
limitation whether during his lifetime or after his death (d) 
Payment of these debts is essential and obligatory. 

A widow or other limited female heir is not bound to pay the princioal amo.m( 
the last male owner’s debts, for the income belongs wholly to her (e) She is ory uLd 


(m) Cur Praind v. Ram SuIJi (*.>2) A.A. 93S. In 
the Bombay and Cult iitta cases next cited a pil- 
Kruna«c to Benares was held not to be a pilKrint- 
.aKO for the spiritual benefit of tlie <?c‘teasec1. It is 
submitted that there can b«; no ueneral nile abimt 
Ben.ircs or any other holy place and each case must 
t«>rn on its own facts; SliriiKiti Runii v. Visba'onHf/i 
(195.';) Bom. 103.), C.jo) A.B. -1.57. .57 Bom. L.ll. 
«-10; //an V. Bairund (1900) 13 C.W.N. 511. 5-17, 
1 I.C. 434. Ileference may also he nt.jde to Sni//u> 
Chtindra v. Jauadnli Chuiiilra (’.59) A. Orissa 112. 

(u) Sardar Siiiuh v. /Cm,/' Rihnri Ltd (1922) 41 
All. rm, 49 i.A. 383. 69 l.C. 36, (’22) A.PC. 261. 

(o) Tutaifija v. Gtir<»ii//o (1911) 31 Mad. 288, 
6 l.C. 240. 

(}») 'lliakur Indruj Biix v. ThiiKiir Slicri Narcslt 
(1927) 2 Luck. 713. 104 l.C. 676. (’27) A O. 450 

iq) Kliiih Lul V. Ahdliya (1916) 43 Cal. 574, 31 
l.C. 433, (’16) A.C. 792. 

(r) flam Surat v. Ilitunimildn 0931) 10 Pat 474 
134 l.C. 137, (’31) A.P. .330. 

(v) Cobind V. Ltikhrani (1921) 43 All. .51.5, 63 
l.C, 221, (*21) A.A. 109; Isliuari v. Bobufiuitdan 

“17 All. 563, .571. 88 l.C. 193. (’25) A.A. 
•19.5 (icift to a fiuiiily priest sit .i\ide it wa^ 
of a laruc proportion f)f the est.ile). 

(t) Boldco Prauid v. Patch Sinuh (1924) 46 All. 
53). 79 l.C. 654, (’24) A.A 93). 

(u) Mudnn Muluin v. Rakhat Chandra (19)0) 57 
Cal. 570. 124 l.C. 327, (’.30) A.C. 173. 

(f) Prithi Pnl v. The Sikit Edurationa/ Society 
for Women (*.>1) A Simla 175. 

(it) Purmi Dal v. Jai Narain (1882) 4 All. 482, 
4o-l, 

(Jt) flum Kaita/ >. Ramkidiurv (1895) 22 Cal. 


506. Tlic property .alienated was, moreover. ab.,ut 
om-third of tl,e whole. ’ ^uour 


255!*9^'r<r'lx>9^ All. 

(r) S/uiUi DeW V. /)/rb^^ All. 463, 
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Rom V. Pa,hhn (IH7H) 

UO; Knndnpmt V. Subhn (189o/ ] ) “'i'a' 

(Jdat Chnndcr v. Admiod, (189 )) 21 C' i ’ lOn’ 

Ju^nmhanhd (,935, 57 A^i. 42^ 15^ 

17 L.,b. ,88. 166 l.C. .,21 06, A T —« 

I {f . •'/«/ < o6) A. Pnn,. 46; r/. Wanmurao 
SImntubu, (1953) Na-.;. 41). (-.52) AN .317 
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to pay the interest on the same out of the surplus of her income. When an alienation 
is maae to pay off the principal and interest of a debt of the last male owner, it is not 
lor a binding purpose so far as the interest is concerned, when she could have paid it 
off from her income, but if the proportion of the interest to the whole of the principal 
amount of the debt is small (e.g., one-fifth) the whole alienation will be upheld (/). 

The act being a religious act of the first class, there is no restriction on her power 
of alienation and she may sell the whole estate for that purpose (h). She may pay even 
a debt baried by limitation but she is not entitled to pay a lime-barred debt which was 
repudiated by her husband (i). But where a Hindu widow mortgages property to pay off 
the time-baiTcd debt of her husband, and later on executes anotlier mortgage to pay off 
the claim under the prior one which had by that time become time-barred, the last 
mortgage is not binding on the reversioner as it was executed only to pay off her time- 
tan edoebt (j). A daughter-in-law also is under a moral obligation to pay the time-barred 
debt of licr father-in-law and she may alienate his property for the payment of such 
debts {h). Bui it has been held that a mother who has succeeded to her son’s estate 
is not under any obligation to pay a time-barred debt of her hnsbnnd, though the estate 
to which she has .':ucccede{l originally belonged to her husband; and alienation, therefore, 
of any P‘U t of the estate for the payment of such a debt is not binding on the reversioner 
(O- Where a widow' has paid her husband’s debts with her money in his lifetime, the 
presumption is that the payment was voluntary; she cannot therefore sell her husband’s 
property after his death to pay herself the amount (m). A widow is not entitled to 
pay off her husband s debts incurred by him when he was a minor, so as to bind the 
reversioners of his estate (n). 

(3) Widow not i?i possession.—A widow or other female heir who is not 
in pos.sGssion of the estate, but is entitled to maintenance only, cannot burden 
the estate with any expense for religious or charitable purposes (o). 'ITie 
Court shouM in fixing the maintenance take into consideration the necessary 
religious expenses which she has to undergo (p), and if that has not been 
done she may apply in the suit in which the decree for maintenance was 
passed for an increase of maintenance so as to provide for those expenses. 


18IB. Alienation by widow for legal necessity.— (1) Extent of power of 
aVicnciiion .—The power of a widow or other limited heir to alienate the estate 
inherited by her for purposes other than religious or charitable is analogmts 
to that of a manager of an infant’s estate a^defined by the Judicial Committee 
in Hunooman Persaud v. Musamat Babooee (q) [§ 242, note (1)]. That 
power is a limited and qualified one; it can only be exercised rightly *‘in a 
case of need or for the benefit of the estate” [sub-§ (3)]. But v/here the 
alienation is one that a prudent owner would make in order to benefit the 
estate, a bona fide alienee is not affected by the previous mismanagement of 
the estate. “The actual pressure on estate, the danger to be averted, or the 
benefit to be conferred upon it, in the particular instance, is the thing to be 
regarded” (p). If the alienation is for purposes of legal necessity or for the 
benefit of the estate, it binds not only her interest in the estate, but the whole 


•f) JaC’iniuiiUmm v. Viahncthuanidii ll*)'i2) .>.■» 

M.ul. 2H). lU I C: 810. (’12) A.M. 177. 

“7 C.i!. y<U. 126 I.C. 261. CIO) 
)"1, s'linn. 

11} Itluiuniit V. Siirilti fl9l“i) 10 Bnni. 111. 27 
!(;. 1!6. t’J J) A,I). 21.7; tf. Aiiufiiinti \. Ai/t/n- 

uinii il*)ll> I M.L.J. 101 (Ml) \.M. IOC 's.mN 

tiiiu* li irrr«l tl< l>t). 

i|) (.hiiiultikii Ptitunl V. nhndiKin Dii^ ilOlO) 17 
I.IK know 167; iiiiia Hua v. ChiuiiiiL-LLiilu fli) A. 
OrisNii 17. 

ik) lUiiiii V. U'SS7) II Horn. 127. 

ih S/oo Haul Shr.i lUHna M<I2I) I) Ml. r>Ol. 
() 1 J.C. 270, t’2J) 161; tf. f.iikthniuiiiiuni'jijii 


V. ('.77) A. Andhf.i 07. 

Oil) niianmii Hhnniat ilOll) 11 All. •112, 10 
I.C. 274 (PC.J. .\tfirniin« Hhnmat v. Dhauunt 
llOnS) 10 All. 172. 

Ill) Ihiiranii Stuck v. Corinif Pmsad M016) 11 
LikIc. 11. 171 I.C. 841, < 37) A.O. 171. 

Ilf) Itiitnahai v. Datlalrntm flOlll 11 Bom. L R. 
1214, 117 I.C. 401. i ll) A.B. 407. 

i;i) BrnMii v. Hup Sntch *|.80O) 12 .Ml. 778; 
Dcii PcrMid >. GnimanO Kiinr il807) 22 CjI. 

no. 

'#0 /lS76j 6 M.r \. 101; Kf'int^unr Pvrdifid v. 

Hun Htiliatl'ir ilSMi 6 t.'.il. Sll. S 1.\, 'S. 
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body of reversioners (r). The principles relating to the widow’s power to 
alienate property were reiterated by the Supreme Court in Jaisri v. 
Rajdewan (s). 

“The touchstone of the authority is necessity” (t). The word 
“necessity,” when used in this connection, has a somew'hat special, almost 
technical, meaning. It does not mean actual compulsion, but the kind of 
pressure which the law recognizes as serious and sufficient (u). The receipt 
even of full value for properly sold by her, where there is no pressure on 
the estate, will not justify the sale; otherwise every transaction with a limited 
heir for full value would be valid (u). 

(2) Purposes of legal necessity .—The following purposes have been held 
to amount to legal necessity for which an alienation may be made; — 

(i) Costs of taking out probate, or letters of administration, or a succes¬ 
sion certificate in respect of the estate of the deceased owner (ic). 

(ii) Payment of arrears of Government revenue and of decrees for rent 
accrued due after the death of the deceased owner, provided she had 
no funds when she mortgaged or sold the property to pay the 
revenue or the decrees and the mortgage or sale was absolutely 
necessary in order to discharge the debt, which if not discharged 
would have resulted in a forcible sale of the property (x). If there 
is an actual existing necessity, the circumstance that the necessity 
w'as brought about by the mismanagement of the widow does not 
vitiate the mortgage or sale, unless it Is shown that the mortgagee 
or purchaser himself contributed to the mismanagement [§ 182]. 

Arrears of Government revenue and of rent due by the deceased owner him;:elf 
constitute his debts, and they fall under S 181A(2)(iv) and they are payable out of 
hi.s estate. But arrears of revenue and rent accrued due in respect of her husband’s 
property after his death must be paid out of the gross income (y). 

(iii) Maintenance of herself (z), and of persons whom the deceased 
owner was bound to maintain, such as his mother, paternal grand¬ 
mother, unmarried daughters, and the like (a), or paying off debts 
incurred for family expenses (b). 


Ir) Collicl'ir of MwttiUpotom Caiah/ Vcttcata 
(1861) 6 M.I.A. S2U, Sh'jrn Stonier v. 

Acchhan Kuuu'ir rlbOS) 25 I..\. ISJ, IM), 192, 
21 All. 71, 80. 83. \Vi«l\nv dyinc hefor« c<)nii>!e- 
tion of salft—Dcxlruip <>t |>art pciionn;ujce ap¬ 
plied. liatuJiltod \. Man'ibai 19-1, 

(1953) 55 Ij«>m. L.H. 890. (*54) A.H. 153. 

<0 i'62) A.S.C. 83; (1962) 1 S.C..I. 578. Also 
see /?nni S/icirda Dald <’7l) A.S.C. 1028 (strain¬ 
ed finauciul cin. ninstunce’*). 

(I) S/icjin Si(ia/er v. A(/i/iun Kuiiita^ (1896) 25 
I A. 183, 192. 2J All. 71. 83. 

(ii) nuinsuinran Prosutl v. Slojam Knniari (1922) 
49 I.A. 342. -316, 1 Pat. 741, 745, 69 l.C. 71. 
(•22) A.PC, 356. 

If) noviiiie\huar v. Cli'iiuii Prasad (1916) 43 C.it. 
417 IP.C.l, 36 l.C. 499, ('15) A.C. 57, affirming 
same case (1911) -38 Cal. 721. 750, 12 l.C. 931; 
Chaitrlrnkishorc w L'tntnirii Cliuti<lra (1923) 37 Ca). 
L.J, 319, 71 l.C. 612. (*23) A.C. 563. 

(II) Srifiiu/iuii V, liiiiUchanj il909) 36 Cal. 75 3, 2 
l.C. 15 3. 

(*) Jaeuiouith V. Ctir CItaran (1929) 4 Luck. 279, 


114 l.C. 4 83, (’29) A.O. 422; Ramcsti ar v. Prnm- 
Ltti (1914) 19 C.W.X. 25 l.C. 64. (’15) A.C. 

I ll; Sronohun v. tirnbehart/ (1909) 36 C.d. 753. 2 
l.C. J5 3; Gwnes/i Lai v. Kbetia Molwn (1926) 5 3 
I.A. 134. 5 Pat. 565, 95 l.C. 839, (’26) A.PC. .56 
Jihnn V. Hroio Lai (1903) 30 Cal. 550, 30 I.A. 81; 
Gh'ittsfiam v. litidiija Lai (1902) 2-1 All 547* 
Lakshinan v. fladha Ihii (1887) 11 Horn. 609^ 

(y) Ja^anuath v. Cur Charau (1929) 4 Luck 279 
2S2-28 3. 114 l.C. 783, (’29) A.O. 422; Islocari v! 
Dohuuandart (1925) 47 All. 363, 88 l.C. 193, (’25) 
A.A. 495. 

Iz) Sadasitio v. Dhakuhai (1881) 3 Rom. 450 at 
P- 460. Sec also fiamsumran Prasad v Sluiarn 
huniari (1922) 49 I.A. 342. 346. 1 Pat. 741. 745 
69 l.C, 71. (’22) A.PC. 356; Uniukaiita v. S(it<,a 
Chaian (’65) A.C. I89; liotihl v. Iitdracudan (’66) 
A. Ouj. 133. 

(a) Daihari Lai v. Cohind (1921) 46 All. 822 
80 l.C. 31. (’24) A.A. 902. 

<b) Venkatafubha lino v. Ananda liao (1931) 57 
Mad, 772, 155 l.C. 79, {’34) A M. 432. 



222 


PRINCIPLES OF HINDU LAW 


§ 181B 


Sion o^%ery‘^liHle%^rfper'Jy ^ i" P°““- 

maintenance It would be difficult to or cannot sell the same for her future 

since ultimately each case must depend o"n own t^td^hc^mstt^cerfcT'^ 


(iv) 


Marriages of relations of the deceased owner, such as his daughter 

sons daughter, daughter’s daughter, grandson’s daughter (d), 

paternal uncles sons daughter (c), and others, which are a 
burden on the estate. 


No hard and fast rule can be laid down as to the amount of marriage expenses (g). 

(v) Gift by a widow to her daughter on the occasion of her marriage or 
at her gauna ceremony (h), also a gift to her son-in-law on the 
occasion of the daughter’s marriage (i) or a gift by way of marriage 
customary present called Bhat on the occasion of the marriage of 
her niece (husband’s sister’s daughter) (j), provided that in each 
case the gitt is of a reasonable amount. But there is no rule that 
the daughter is entitled to no more than J share of her deceased 
lathers estate on the occasion of her marriage (/c). 


K Gupta (1) the Supreme Court reviewed a 

^ ecisions on the subject of gift of reasonable portion of property 

^ ^tcr on mariiage and held that it was competent to a widow to make 

a gitt of a reasonable portion of the estate of her husband to her daughter as 
a marriage dowry in pursuance and fulfilment of an ante-nuptial agreement, 
even though the gift was made two years after the marriage ceremony. 


case the gift was of immovable property of the value ot 
K j ^ which was about I of the property allotted to her share out of the estate of 
er deceased husband. Two of the principles accepted by the Supreme Court as emerging 
trom the decisions on the subject were: Gifts by a widow of landed property to her 
* 1 !*^ son-in-law on the occasion of the marri.ige or any ceremonies connected 
with the marriage are well recognised in Hindu law. If a promise is made of such a 
pit .or or p the time of the marriage, that promise may be fulfilled afterwards and it 
IS not essential to make a gift at the time of the marriage but it may be made afterwards 


(c) Keclamhal v. Raiarathuam (*56) A.M. 336 
(F.B,)* 

(rf) Ramcoomnr v. Ichamoiji (1880) 6 Ciil. 36; 
Doya/ v. BUun Pertop (1904) 31 Cal. 433; 
Makhon V. Gatjan (1911) 33 All. 255, 9 I.C. 199; 

V. Tulsiram (1912) 36 Bom. 88. 12 I.C. 
^71 [bctrotltal of dnugliler]; Bliaaicati \\ Ram Jatan 
(1923) 43 All. 297, 73 I.C. 648. (’24) A.A. 23; 
Maliadco Prasad v. Dhanrai (1926) 1 

Luck. 477, 95 I.C. 574, (’26) A.O. 425; Krishna- 
tnacltariar v. Rainabadran (1932) Mad. 318. (’52) 
A.M. 706; cf. Karainbati v. Rumdhari (1916) 1 
Pal. L.J. 81. 34 I.C. 277. (’16) A.P. 178. AUo 
cf. LaccUan Puranik v. Fidkuau:ar (*61) A.M.P. 
239. 

(c) Baiinath Rai v. Mang^a Prasad (1926) 5 Pat 
330. 90 I.C. 732. (’26) A.P. 1. 

(f) Riistom Singh v. Moti Singh (1896) 18 All. 
474; Raiagopalachariar v. Rcddi (1926) 30 

Mad. L.J. 221. 93 I.C. 49. (’26) A.M. oll-^Kanda 
Prasad v. LalU Prasad (1930) 9 Pat. 721. 127 I.C. 
842, (’30) A.P. 600; Sriiiicn^a Ran v. Annai/ZiUJUifn 
Scshacharulu (1942) Mad. 42, 198 I.C. 169. (’42) 


A.^^. 106. 

(g) (1923) 45 All. 297, 299. 73 I.C. 648, (’24) 
A.A. 23. ji/pro. (1926) 1 Luck. 477, 95 I.C. 574, 
(’26) A.O. 423. supra; Chnraman v. Copi Sahu 
(1910) 37 Cal. 1. 5-6. 1 I.C. 943. 

(li) (1909) 37 Cal. 1, 1 I.C. 945, snproi Jowala 
Ram V. Hari »1924) 5 Lah. 70, 80 I.C. 680, (’24) 
A.L. 429; Udai Dat v. Ambika Prasad (1927) 2 
Luck. 412, 100 I.C. 503. (*27) A.O. 110. 

(i) Ramasami v. Vengidusami (1898) 22 Mad. 
115; Boni Siimron v. Cocind Das (1926) 5 Pat. 
646, 99 I.C. 789, (’26) A.P. 582. 

()) Gnlab Dcci v. Bamvari Lai (1940) All. 555, 
190 I.C. 202. (’40) A.S. 403. (1940) A.L.J. 464. 
Tim c.ise seems to go too far thougli the plaiotiff's 
action in questioning the alienation seems to l>e 
without any grace as it was for her o\vn daughter's 
marriage. 

(k) Krishna Pratap Singh v. Premhada Knnti-ar 
(1942) All. 708, 203 I.C. 97. (’42) A.A. 363, 
(1942) A.L.J. 487. 

(/) (’57) A.S.C. 434. 
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in fulfilment of the promise provided the condition that the gift must be of a reasonable 
portion of the property is satisfied. 

(3) Alienation by loidow jor "'the benefit of the estate /’—Besides legal 
necessity a widow or other limited heir may alienate the estate “lor the 
benefit of the estate” [see § 243A]. An alienation of property to meet the 
costs of litigation necessary for preserving the estate is an alienation “for the 
benefit of the estate” (»0. So too is an alienation for making necessary 
repairs to properties belonging to the estate. So also is an exchange of land 
for effective management of the estate . But an alienation lor developing 

or improving the properties is not one “for the benefit of the estate,” though 
it may bring additional income, and it does not bind the reversioners (7i). 

181C. Alienation for legal necessity by one widow without consent of 
other widows.—If a Hindu dies leaving two widows they succeed as joint 
tenants with a right of survivorship, but they can partition the property so 
that each may separately enjoy an equal share of the inco7?ie [§ 43, no. 4, 
note (4)]. No agreement to partition is however possible if one of the 
widows is a minor, and there is no legal guardian to act on her behalf (o). 

If they act together, they can alienate the corpus of the estate for debts contracted 
for necessity, but one of them cannot prejudice the right of survivorship of the other by 
alienations, even though for a legal necessity, save by the consent of the other, or possibly 
save where that consent has been applied for and unreasonably withheld. The mere fact 
that a partition has taken place between them docs not imply a right to prejudice the 
claims of the survivor (j)). The arrangement between the two widows may be of such 
a character that each may relinquish her right of survivorship as to the portions of the 
estate held by the other. In such a case the alienation (with or without legal necessity 
and without the consent of the other) cannot be questioned by the other but it will not 
bind the reversioners (q). 

A Hindu dies leaving two widows A and B, and leaving two properties X and Y, 
The widows divide the properties so that A obtains possession of property X, and B of 
property Y. A afterwards mortgages property X for debts contracted by her lor a legal 
necessity, and puts the mortgagee in possession. On A’s death, B is entitled re possession 
of property X from the mortgagee. 

The same principles apply to two or more daughters (r). See § 31 ante. 

181D. Alienation by widow may be by way of mortgage or sale._ 

Where a case of necessity exists, the widow or other limited heir is not bound 
to raise money on her personal security. She may sell the property or 
mortgage it. She is not bound to mortgage it, if a mortgage would be more 


Um) Kariiuiidilin v. Gnbiitd Kri\linn O^JOf)) 31 All. 
■197. 36 I.A. 138, 3 I.C. 795; Dcbi Drnjul v. Bhan 
Pi-rtiii) (1904) 31 Cal. 4 33; Jaetlat Sitiub v. ilaiifif 
11929) I Luck. 26. 112 I.C. 238, (’29) A.O. 364; 
Miiniktnl Kisni (1941) NaRpur 13-5, 192 I.C. 798, 
(’41) .\ X. 78; .Sum Prmad v. Makbnn Dei i (1915) 
.Ml. 465; liciti M<idhn v. Ham Kiicr (’>4) A.P. 4-51; 

yiithiiii y. Kluilil Sabti (’-51) Orissa 107 
(criminal case against slanderers). 

(nil) Kanhaiija Sifi^h v. Artui Kitto (’61) .A.P. 
2.54. 

(«) Iliirrij V. Cnncdi (1884) 10 Cal. 823; Cauait 
V. Subhi (1908) 32 Bum. 577; Miikittin v. (.•Itijan 
(1911) -33 .-Ml. 2-5-5. 9 I.C. 199, supra. In Oiujo- 
uuinl V. Sriuit;«s/i (1906) 33 Cal. 842, Hie cirtiim- 
slance^ were special; SnudorMunii Dcvl v. Hupei 
Dei (’56) .-A. 0^i^$a 16 (sale of a dil.ipid.itcil house 
was .in act of pnident inanaRemcmt). 

t(^) Kusubui V. Chuudnibliuna (1947) Nagpur 453. 


(p) Cuiapati v. Pusapati (1892) 19 I.A. 184. 16 
Mad. 1; Gaiiri Xnth v. Gatjn Kuar (1928) .5.5 I.A. 
•399, 111 I.C. -18.5. (’28) A.PC. 251. ovcrnilinc Joi 
Wirain v. Mutiun Ltd (1928) .50 All. 489, 107 I.C. 
699, ( 28) A.A. 92. See also Volltna v. Siisupu (1925) 
49 Mad. L.J. 479. 00 I.C. 881. (’26) A.M. 6; 
Krishna Pratap Sinub v. Prrmbudn Ktinnar (1912) 
All. 708, 203 I.C. 97. (’42) A.A. 365, (19 12) 
A.L.J. 487; Cfiriudcriit Das- v. Didn Das (1953) 1 
All. 4-37 (’-51) A.A. 522; Haiasekaran Pillai \. K. 
Pliillipnsc (^54) A. Trav. Co. 101. 

(«/) Dulhin Piirl/ati Kucr v. nuiinatb Prasatl 
(1935) II Pat. 518, 1.55 I.C. 213, (*-36) A.P. 200; 
.\mmnni Ainnud v. Pciiasnini Udaijan (1923) 15 

Mad. L.J. 1. 71 I.C. 58; /Jem' yiatibn v. Ham Kucr 
( •54) A.P. 451. .AKo m-c Kaipafiatbachi v. iVoRo- 
ralhinathacbi (’65) A.S.C. 1752. 

( 1 ) Yclunudal Cbcll'j \. Xutesaebari (1945) Mad. 
33. 
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prejui^cial to her than a sale by reducing her income to a greater extent (s). 
Even if a mortgage would have been more beneficial than a sale, still if she 
and the purchaser are both acting honestly, the sale cannot be set aside on 
the ground solely that she ought to have mortgaged and not sold (t). Where 
there is a mortgage subsisting on the property, the question whether the 
widow could sell it in discharge of the liability is a question which must be 
detertnined on the facts of each case, there being no absolute prohibition 
against her effecting a sale in a proper case. What has to be determined is 
whether the act is one which can be justified as that of a prudent owner 
managing his or her own property. It was held by the Supreme Court, after 
reiterating the principks relating to the subject, that a sale by the widow of 
property which is subject matter of a usufructuary mortgage cannot be said 
to be beyond her powers though the case may be one where the mortgagee 
cannot sue to recover the amount due on the mortgage (tl). If the property 
has been mortgaged, but the income of the property is not sufficient to pay 
the interest on the mortgage-debt, she may sell the property even before the 
debt is due, if in the circumstances this is a proper, though not a necessary, 
course to take. “A widow, like a manager of a family, must be allowed a 
reasonable latitude in the exercise of her powers, provided she acts fairly to 
her expectant heirs” (u). 


182. Burden of proof of necessity: Evidence.—Those who deal with a 
person who has only a limited interest in the property and who proposes to 
dispose of a larger interest, are prinia jacie bound to make out the facts which 
authorize such a disposition. The power of a widow or other limited heir to 
sell or mortgage the estate inherited by her is a limited and qualified power. 
She is at perfect liberty to dispose of her own life-interest in the estate, but 
if she proposes to alienate the corpics of the estate either by way of sale or 
mortgage, the purchaser or mortgagee is bound to inquire into the necessity 
for the sale or mortgage. If the sale or mortgage is impeached, the burden lies 
on him to prove— 

(a) either that there was legal necessity in fact (u); or 

(b) that he made proper and bona fide inquiry as to the existence of the 
necessity, and did all that was reasonable to satisfy himself as to the 
existence of the necessity (lo). 

If he proves that there was a necessity in fact, the alienation wall be up¬ 
held, even though the necessity was brought about by the mismanagement of 
the limited heir (x), unless it be shown that he himself contributed to the 
mismanagement (y). 


(■%) Shinain v. DraiiiHuti (1908) 01 M.id. 100; 
Bal Krishna v. Ititn Lai (1919) -41 All. 008, 013, 
50 I.C. 71. ('19) A.A. 106. 

(0 PlionlrhaiUl v. Bnphotihiin^ (1869) 9 W.R. 
108; Nohakiiinor v. Bhobosiinilari (1867) 0 Dcnu. 
L.R. (A.C.J.) 073; Kaiitalini v. (’SO) 

A.C. 211 (A Hindu xvitlow li.x< cert.xinly the duly 
to see that the rexersion is not unnecC-ssarilv lo^l). 

id) Jaisri v. Baiticuan (*62) A.SC. 80; (1962) 
1 S.C.J. 378; litimjcc Rai x'. Go/m/ Ahir ('60) A.P. 
Ol. 

(u) Venkoji v. Vix/iiiu (1891) 18 B«)m. 304. 306. 
See also Siunuit Rai w Din Daijal (1927) 54 I.A. 


211. 8 Lah. 597, 101 I.C. 370, ('27) A.PC. 121 
(lH)xxeiN tif in.in.xcer). 

(f) Bainint! Sinph v. Cocind Prasad (1906) 11 
Liuk. 11. 134 I.C. 841. ('0^5) A.O. 370. 

fu') Ruinaiuind Lai v. Dantadar Da% (1941) All. 
820. 199 I.C. 069, (’42) A.A. 110, (1942) A.L.J. 
94. 

( r) Rai Riiirdiii ar Bali v. Har Kis/icn Bali (1900) 
8 Lutk. .308. 130 I.C. 046. (’33) A.O. 170; AmfHli 
Dfi V. SaradaiiU'iii »"30) A. Or!>s.i 140. 

o/) Bircndra Sath w Damon Cltnndra, I.L.R. 
(1950) 1 C.il. 208, ('52) A.C. 470. 
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§ 182 

Even if he fails to prove that there was a necessity in fact, the alienation 
will be upheld, if he proves that he made such inquiry as aforesaid, and that 
the facts represented to him were such as, if true, would have justified the 
transaction [ill. (1)]. 

In no case, however, is he bound to see that the money paid by him is 
applied to meet the necessity. The reason is that he can rarely have the 
means of controlling the actual application, unless he himself enters on the 

management (z ). 

The same rule applies to a transferee from an alienee (a) [ill. (2)]. 


Illustrations 


(!') A, a Hindu widow, whose husband has left collateral heirs (reversioners) alleging 
that the property held by her as such is insufficient for her maintenance, agrees to sell 
a field, part of such property, to B. B satisfies himself by honest and reasonable enquiry 
that the income of the property is not sufficient for A s maintenance and that the sale 
of the field is necessary, and acting in good faith, buys the field from A. The saic is 
binding not only on the widow* but on the reversioners, even if it turns out tliat thoie 
was no necessity in fact to sell the property. See the Transfer of Property Act, 1882, 
s. 38, and § 244 below. 


(2) A Hindu governed by the Madras school of Hindu law dies leaving a daughter 
and her [daughter’s] son. The daughter succeeds to his property for a womans es.ate. 
Litigation ensues in respect of the estate between the aaughtcr and a granunephew M 
of the deceased. A compromise is arrived at between the daughter and M whcicby the 
estate of the deceased is divided equally between them. M knew that he had no honest 

claim to the estate. M then mortgages the property that came to his .share to K, .ho 

mortgage deed stating that the property had been transferred to M under tne compiomisc. 
The daughter’s son sues M and K for a declaration that the compronuse and the mortgage 
are not binding on him. The compromise between the daughter is set aside as imt 

binding on the daughter’s son. Is K in any better position llian M. The Judicial Com¬ 
mittee has held that he is not. K had notice that M took from one who was a imiled 
heir, and he was therefore bound to inquire whether the compromise was valid, but he 

had failed to do so. ‘Here there is no proof either of necessity or of inquiry valicaling 

the compromise.” The mortgage to K also was therefore hedd not to be bluing on the 
daughter’s son. The provisions of ss. 89 and 96 of the Inuian Tru^s Act, 1^82, ao not 
apply to such a case: Obala Kondama v. KatuJasami (19^3) 51 LA. 145, 47 Mad. 181, 

79 I.C. 961, (’24) A.PC. 56. 


What the alienee must prove.-“One who claims title under a conveyance from a 
wo.man, with the usual limited interest which a woman Jakes, and who seeks to enforce 
that title against reversioners, is always subject to the burden of proving not only he 
genuineness of his conveyance, but the full comprehension by the umited owner of the 
nature of the alienation she was making, and also that tlie alienation was jus ified ny 
necessity, or at least that the alienee did all that was reasonable to satisfy himscU of the 
existence of such necessity” (b). “In order to sustain an alienation by a Hindu widow 
of the corpus of her husband’s estate, it must be shown, cijher that there was legal 
necessity for the alienation, or, at least, that the grantee was led on reasonable grounds 
to believe that there was” (c). Lapse of lime does not affect the question of onus of proof 
regarding necessity except in so far as it might give rise to a presumption of acquiescence, 


(z) Hitntioman Persaud v. .Mtis5<i»ncit Babooce 
(1836) 6 M.I.A. 393- CacaUj Vencata v. Collector 
of Masulipatam (1867) 11 M.I.A. 619; Kameswar 
Pershad v. flun Bahadur (1881) 6 Cal. 843, 8 LA. 
8; Hurro Nath v. Randhir Singh (1891) 18 Cal. 
311, 18 LA. 1; Amamath v. Achan Kuar (189*.) 
14 All. .120. 19 LA. 196, Maheshar v. Raton Singh 
(1896) 23 Cal. 766, 23 LA. 57; S/iam Sunder v. 
Achhan Kuntcar (1899) 21 All. 71. 25 LA. 183; 
Dliarani Chanel v- Bhawani (1898) 25 Cal. 189, 24 
LA. 183; Bhagwat Daijal v. Debi Daijal (1908) 3a 
Cal. 420, 35 LA. 4«- '~'hansham Singh v. Badiyo 


Lai (1902) 24 All. 517; Ram Bila^ v. liamchander 
(’54) A.P. 455. 

(a) Obala Kondama v. Kandasami (1923) 51 LA. 
143. 47 Mad. 181, 79 I.C. 961, ('24) A.PC. 56; 
Patna Pedda Elliali v. Palagiri Cangamma ('57) A. 
And. Pra. 776. 

lb) Bhagwat Daijal v. Debi Da>jal (1908) 33 Cal. 
420, 35 LA. 48. 57-58. 

(c) Arruimadi v. Achan Kuar (1892) 14 AIL 420, 
429, 19 LA. 196, 202; Kalishanker Daj v. Dhir- 
endra Nath (1955) 1 S.C.R. 467, 480, (1954) 2 
M.L.J. 351, ('54) A.SC. 505. 


HL-' 
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or save the alienee from adverse inferences arising from 
be offered on his behalf (d). 


the scanty proof which might 


Recitals of necessity-—Recitals in mortgages or deeds of sale of the existence of 
ntccss ty admissible in evidence (e). but they are not evidence by themselves of the 
act (/). To substantiate the allegation of the existence of necessity there must be some 
CMdcncc aliunde (g). The reason is that the alienee, to protect his interest, may get 
fal>e lecitals to be made (M But when by -efTluxion of time evidence indeoendent^of 
the tccilals becomes unavailable, a recital of necessity, consistent with probjbilitv and 
the uicumsUnces, assumes greater importance; it is clear evidence of representation 

h(. evidence of actual inquiry by him has bccome^impos*:ibIe. 

the ecit.il. coupled with circumstances which justify a reasonable belief that an inquiry 
would have confirmed its truth, is sufficient evidence to support the deed (i) 

In a recent decision the Supreme Court pointed out that the recitals may be used 

In of the existence of legal necessity and that the weight to 

be att.ichcd to them vanes according to the circumstances of the case. Where the evidence 
which could be brought before the Court and is within the special knowledge of the 
pci son who seeks to set aside the sale is withheld, such evidence being normally not 
available to the alienee, the recitals go to his aid with greater force and the Court may 
in an appropriate case raise an inference against the party seeking to set aside the sale c«i). 

The absence of a recital of necessity in a deed of rale docs not vitiate the sale The 
necessity may be proved by other evidence (i). 


Lapse of time.—Where a long period (82 years) has elapsed since the sale took place. 
I not rcosonablo to 8xpcct such full and detailed evidence of the circumstances v*hich 
cave use to the sale as in the case of an alienation at a more recent date, and presumptions 
arc pcrmis.-^ible to fill in the details which have been ol)litcratcd by time (k) Bui apart 
from allowing presumptions to fill in details in the evidence which have been obliterated 
by lime, lapse of time does not alter the incidence of the burden of proof, nor does it 
dispense with evidence direct or circumstantial of justifying necessity (1). 

Rate of interest.—See notes to § 244 under the same head. 


u ij — Consent decree’* ini'olving alienation to mortgagee.—It has been 

hold bv a Full Bench of the Madras High Court that where a widow who has mortgaged 
her husband s property is sued by the mortgagee, and the suit is compromised by a 
liansfcr of the property by the widow absolutely in consideration of the mortgage debt, 
the burden of proving that the compromise was valid and binding on the reversioners 
is on the mortgagee purchaser (m). In a Privy Council case a widow sued upon a 
mortgage executed to her husband and obtained a decree for sale. She then purchased 
witn the leave of Court some of the mortgaged properties at the auction sale. The 


'./) nriifitKshnnr V. C/irt»if// Prn^rul »]‘)ll) .JS C.il. 
721, 12 i r 9^1. .nffiiul. in 1191.1) 41 C.tl. 117. 36 
IC. 199. (’l-l) A.PC. .17; Siilirnnintiiam v. Chclikani 
<1919) I M.L.l. 127. 

<r) Itonun Cfintuha v. hiaat Ki'-horc nOl.l) ‘ » 
2*9. fl Cal. 186, 36 I.C. 120. ri6) A.PC. 
MO; Ihirhnri Lai v. Cohiiul 1192 1) 46 All. 822. 
.826. 80 I.C. 31, (*24) A.A. 902. 

i/l H< il Sntli >•. natii nnir^liii nri Drt i (1938) 13 
I.n'k. 117. 168 I.C. 721. f'37) A.O. 406; Kalika 
Pifiw/J V. Ihrniho Kiicr (’61) A.P. 2 11. 

'if) lirii J.nl \\ /lu/rt K*n\tinr il91l) 36 All. 187, 
2^ I.C. 711. ('ll) A.PC.-. 38; m^nan'^tU v. Kayasthn 
TtiiiPii'j <1929) 8 Pit, 110. 119 I C. 

lOl. '’29) \.P. 122; llni f.nkhif Dahin v. Gnkaol 
Chan-hr .1869) 13 M.I A. 209. 3 Bone. L.H. P.C.) 
1«. Sr»' .ilsfi %•. Cluntthi Itihi -lOll) -37 

All. '^f-9. 176. 29 I.C. 7S1. (’ll) A.PC. 18; Dcbcn- 
(Iraiuith Shiirin;! \. S’lCi'iidraiuilh Dntlu 11933) 60 
Cil. Ills. 119 I C. 122. '’33) A.C. 900. 

ill) Uiihainmnil \. Ilri} Hihriri (1921) 46 .\11. 616. 
82 I C. 1. c ’l) A.A. 939. 

<i) Ihinti'i Chanilra v. Insnt Kishnre 11916) 43 
T.\. 219. 4 4 C.»). 186. 16 I C. 420, (’16) A.PC:. 

110; H/iin Sorain v. AVinJrrini 11928) 10 .All. 823, 
114 I.C. 86S. 1-29) .A.A. 128; Thnkar SiupU v. .3M. 
Utlam f’29) 10 Lah. 613, 118 I.C. 449, (’29) A.L. 
293; Aui Rajesltuar Bali v. Har Kishen Bali (1933) 


8 Lurk. 538. 110 I C. 346. r33) A.O. 170; Som- 
n/ffi \-. Amhikn Pra^nd I'lO) A.A. 121. 

(il) Bant v. Shnnta Bala (’71) A.S.C. 1028. 

</) \V'oinr^/» ChnndcT v. Digtimhure (186-1) 

3 W.R. 151. 

<k) C/uVi/rtm(Tii;7i/irtl)rt v. A/rni of Wndhiran (1920) 
47 I A 6. 13 M.wl. ,141. 11 I.C. .538. r20) A.PC. 
61; Bat-nttr^hunr y. Chnndi Prasad (191.1) 43 Cal. 
417. 36 I.C. 499. CJl) A PC. 57 .iffme. (1911) 38 
Cal. 721. 12 I.C. 931; Bnm ynrnin v. Snndrnni 
il92S) .10 All. 825. 114 I.C. 868. (*29) A A. 128; 
Thnkar Sinph v. Mvf. Vftatn .19291 10 L.ili. 613. 
118 I.C, 119, (’29) A.L. 291; PiViri LaJ v. Siindar 
Siiitf7» .1922) 4 1 All. 716. 68 I C 801, (’22) .A A. 

4 36; B’lbiila! \. yfaitiklal 1911) \airp»r 121. 192 
I.C. 826. ('ll) .V.N*. 79 

■h Siihrnntoniinoi v. Cht'tikoni (I9l0) M;{l 1013, 
•10) \,Nt. 111. .1910) 1 M.L.l. 127. <nsx»ntin« 

from the ^t.ttenirnt of l.tw m.i<le hv Lea'h. C f. in 
(7o(ifir/ii V. tV»ik<TM/Ki/7ii, (1917) Mad. 10.1; Miikn- 
bninpp'i V. Hamnntnppo ■1913') 11 Bom. L.R. 223; 
Venkafesuara Aao v. t'rnkalnsira Bno .’17) -A. 
.\n.lh. Pr.i. 911: Sohnn La/ v. Chhncaii Lnl '*17) 
Raj. 311; rf. Snmnntrnbai v, Ridiabhkumar .1913) 
A. N*.ic. 69. <’12) A.X. 291. 

tni) Tinipatirniu v. I'nitn./iw <1922) 4.5 Mad. 
104, 57 I.C. 479, (’22) A.M. 131 rF.B.l. i 
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mortgagors filed a petition in objection to the sale. Ttie widow then entered into a 
compromise with the mortgagors The High Court of Patna held that the burden wa^ 
on ^e reversioner^mpeaching the compromise to show tliat the compromise was not 
binding on them. Their lordships of the Privy Council said; “Their Lordships do not 

to consider whether the judgment of the High Court, in so^^far us it 
places the burden oi proof upon the present appellants [reversioners], is absolutely and 
without qualification sound” (n). See also ill. (2) above. ^ ^ ^ 


183. Alienation by widow with consent of reversioners, that is, for pre¬ 
sumptive legal necessity.—(1) When the alienation of the whole or pan of 
the estate by a Hindu widow or other limited heir is to be supported on the 
ground of legal necessity, then if such necessity is not proved aliunde^ and 
the alienee does not prove inquiry on his part and honest belief in the neces¬ 
sity, the consent of such reversioners as may fairly be expected to be 
interested to dispute the transaction will be held to afford a presumptive 
proof which, if not rebutted by contrary proof, will validate the transaction 
as a right and proper one (o). 

Mere consent of the next reversioners does not validate an alienation; it is onlv of 
evidential value. It is no conclusive proof of the existence of legal necessity It ’■ai«es 
a presumption of the existence of legal necessity. As the matter rests in presumption 
only, the actual reversioner at the widow’s death is not precluded from questioning 
the alienation, but the burden lies upon him to show that there was no legal necessity 
for the alienation [ill. (a)] (p). When he adduces no evidence to rebut the presumption 
he must fail (q). The mere fact that the consent was given for a consideration does 
not negative the presumption (r). If the consenting reversioner himself is the actual 
reversioner, he will be precluded by his consent from questioning the alienation [§ 191] 
^less he can show that his consent was obtained by misrepresentation of the facts (s] 
When the presumption, that the alienation was justified by legal necessity had been 
displaced there is no presumption that any of the items constituting the consideration 
were justified by legal necessity and the onus of proving legal necessity for any item is 
on the alienee (f). The consent of one of several reveraioners docs not raise the presump¬ 
tion of the existence of legal necessity (u). 

Where an alienation is made without the consent of the next reversioner, the burden 
lies on the alienee to show that the transaction was one for legal necessity [§ 182]. 

(2) The quantum of consent necessary to raise this presumption depends 
upon the facts of each particular case. Ordinarily the consent of the whole 
body of persons constituting the next reversion should be obtained, though 
there may be cases in which special circumstances may render the strict en¬ 
forcement of this rule impossible. In any case there should be such a con- 


(n) Rarruumran Prasad v, Shtjam Kumari (1926) 
49 I.A. 342, 349-350. 1 Pol. 741, 749, 29 I.C. 71. 
('22) A.PC. 356. 

(o) Rannasami v. Nachiappa (1919) 46 I.A. 72, 
42 Mad. 523, 50 I.C. 498, ('18) A.PC. 196; Boh 
rangi Smgh v. Manofcarnifca (1908) 30 All. 1, 35 
I.A. 1, ovemiliog Ramphal Rai v. Tula (1884) 0 All. 
116; Debi Prosad v. Colap Bhagat (1913) 40 Cal. 
721. 19 I.C. 273 [F.B.l; Vinayak v. Covind (1901) 
25 Bom. 129; Pilu v. Babaji (1910) 34 Bom. 165. 
4 I.C. 584; Ramkr'tshna v. Tripurabai (1911) 13 
Bom. L.R. 940. 12 I.C. 529; BUotj Copal v. Cir- 
imlro Nath (1914) 41 Cal. 793, 805, 23 I.C. 162, 
('ll) A.PC. 128; Sfoti V. Laldas (1917) 41 Bom. 
93, 37 I.C. 945, ('16) A.B. 85; GhUiawan v, Mus- 
sajnmat Raj Kumari (1921) 43 All. 534. 63 I.C. 
536, (’21) A.A. 33 tpresumption rebutted]; Bhup 
Singh V. Jhaminan Singh (1921) 44 All. 95, 64 I.C. 
630, ('-22) A.A. 619; Darbari Lai v. Cobmd (1924) 
46 All. 822, 80 I.C. 31. ('24) A.A. 902 [pre- 
lUTDption Dot rebutted]; Muhammad Solid v. Kun- 
u>or Darthan (1928) SO All. 75, 103 I.C: 116, 


( 27) A.A. 835; namamurty y, Bhima:>unkararao 

(’38) A.C. 433; 

Allah Lhya v. Sono Deci (1942) All. 745 204 IC 
133, ('42) A.A. 331. (1942) A.L.J. 443;“ Sharrn 
Stngh V. Hakim (*50) A.E.P. J; Mungo Kuer v 
Domari, I.L.R. (1953) 34 Pat. 317. 

(p) Muhammad Said v. Kunuar Durshan (1928) 

50 All. 75. 103 I.C. 116, (’27) A.A. 835- Rama- 
tnnrly v. B/iimoianfcororao (1938) Mad. 688 178 

I.C. 784. (*38) A.C. 433, 

(q) Rai Bairang Bahadur Singh v. Rameshar Bux 
Sir^h (1937) 12 Luck. 684, 166 I.C. 113, (’37) 
A.O. 189. 

(r) Bairangi Singh v. MonoAujrnifco (1907) 30 All. 
1, 3.3 I.A. 1; Ambika Prasad v. Chandramani (1929) 
8 Pat. 396. 117 I.C. 867. (’29) A.P. 289. 

(r) Harcndra Nath Mukherji Hart Pada Mu- 
kherii (1938) 2 Cal. 492. 

it) Indariit Smgh v. Jaddu (1933) 55 All. 157. 
144 I.C. 108, (’33) A.A. 169. 

522 '' (1953) 1 All. 
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currence of the members of the family as suffices to raise a presumption that 
the tiansaction is a fair one and one justified by Hindu law. The consent 

maj be given at the time of alienation or it may be given even after aliena¬ 
tion (u) [ill. (c)]. 

The consent to be of any effect must be given with full knowledge of the circum¬ 
stances (u') and of the effect of the transaction and with an intelligent intention to consent 

to such eff^t. Mere attestation of a deed does not necessarily import consent to an 
alienation effected by it (a). 

The ‘ next” reversioners referred to above are persons who would be entitled to 
succeed to the estate of the last full owner if the widow liad died at the moment of the 
auenation. They are also called ‘next presumptive reversioners’* or “immediate” rever¬ 
sioners. The more remote reversioners are called in some cases “contingent”, in some 
cases subsequent, and in some cases “distant” revei-sioners. 

Where the next reversioner is a female, as, for instance, a daughter, her 
consent alone is not sufficient to validate an alienation, whether she takes a 
limited e.stafe (y), or an absolute estate as in Bombay (z). 

In such a case the consent both of the female reversioner and the immediate male 
reversioner ;s necessary to validate the alienation (a) fill. (b)J. But though her consent 
d one v\oula not validate the transaction so as to bind the reversion, it would preclude her 
from impugning the validity of tlie alienation on the principle stated in § 191 (b). 

The coiKseiit of a iemalc reversioner cannot be regarded as affording the slightest 

presumption llial the alienation was a justifiable one. The reason is that by Hindu law 

all women arc supposed to be in a state of dependence (c). An alienation with the 

consent of a female reversioner and a distant male reversioner will not bind the immediate 
male reversioner (d). 

(3) An alienation made with the consent of reversioners may be of the 
whole or of a part of the estate; it need not be of the whole estate (e). 

u decision of the Privy Council in RangaswamVs case (/) it was held by 

the High Court of Madras that, where an alienation made by a widow is sought to bo 
supporled on the sole ground that it was made with the consent of the next reversioners, 
the alienation must be of tlie whole of the property inherited by her and that an alienation 
of a portion only of the property is not valid (g). On the other hand, it was held by the 
High Courts of Calcutta (h) and Bombay (t), that a valid alienation may be made even 
of a porttoii of the property. The Privy Council has rejected the Madras view, and held 
that the alienation may he partial. 


^r) n907) 30 All. J, .35 I.A. 1, ^iipro; approving 
nm fill SJiiKiin V. Joij Han, (1800) 17 C,\]. 896; Hnf 
Liikhrr Dnhca v. Goknot Chuiutcr (1860) 13 M.I.A. 
200. ) Jlonif. L.R. fP.C.) 37; SIntni Sunder Lai v. 
Arhhiin K,in,ear (1898) 21 All. 71. 25 I.A. 183; 
'1911) U Cal. 703. 23 I.C. 162. CM) A.PC. 128, 
Mipra; (1013) .10 C.al. 721, 10 I.C. 273. supra. 

(n, Ihirriulrn S’nth Mukherji v. llari Poda Afti- 
klirrii (1038) 2 Cal. 492, 

(X) Sham Sunder v, Achhnn Kuincar (1898) 2-5 
I.A. 183. ISO, 21 All. 71, 80; Uari Kishen v. Kr.du 
Pnrshnd (19M) 12 I A, 64. 42 C.il. 876, 27 I.C. 
674. (’ll) A.PC. 90; IJaniia Chandra v. fneat 
Kifhnrr (1916) 43 I.A. 249, 2’55. 44 Cal. 186. 199, 
36 I.C. 420. CIO) A.PC. 110; Thakur Pratad v. 

Dipa Kuer (1931) 10 P.U. 352. 362, 

134 rC. 129, (*.31) A.P. 442; liar .\/i7ra v. Haghu- 
har (1928) 3 Lutk. 64-5. 110 I.C. 618, (*28) A.O. 
342; Hainmmal v, Sabapathi (1945) Kar. 260 
(P.C.). 

(y) Bepin Bchari v. Durca Charon (1908) 33 Cal. 
1086; Knot Coolab Singh v. Rao Kurun Sinch 
(1871) 14 M.I.A. 176. 

<z) Varfienn v. Chelp (1881) 3 Bom, 563 (danfih- 
ter); V(n<iynk v. Covind (1901) 25 Bom. 129. 134- 

135 (sister); Pitu v. BabaH (1909) 3-1 Bom. 163, 4 


I.C. 584 (d.auclitcr). Btit see yfafhk Saheh v. 
\f<dikariiinnppa (1911) 38 Bom. 221. 22 I.C. 292. 
(’ll) .A.B, 187. wlieie it was assiurird that a 

tl.myhter's consent was sufficient. 

(a) (1881) 5 Bom. 563, s»jpro; (1901) 25 Bom. 
120, 13-1-1')5. supra-, contra K'lidwa Bchcra v. 
I'akir Mahakud C5>) .\. Orissa 290. 

lb) Akkaua v. Saiiadkhnn (1927) 31 Bom. 475, 
102 I.C. 232. (’27) A B. 260. 

(c) .5 Bom. 563, at p. .571, vupra. 

(d) Muhaninrnd v. Brii Bihari (1924) 16 -All. 636, 
82 I.C. 5. (’24) A.A. 939. 

(c) Bangaiami v. .Yar/ii<ippo (1919) 46 I .A. 72, 
81-84, 42 Mid. 523, 333-338. 50 I.C. 49S. CIS) 
.A.PC. 196; .tfungd Kucr v. Poniun, I.L.B. '1935) 
3 4 Pat. 317. 

(/) (1919) 16 I.A. 72. 42 Mad. .523, 30 I.C. 49S. 
f’l8) .A.PC. 196. supra. 

fg) Muihuveerti v. Vulhilinga (1909) 32 Mad. 
206, 3 I.C. 476; .Marurfomuf/ui v. Srinitosa (1898) 
21 .Mad. 128. 

fh) Ptdin Chnmlra v. Botai Mandal (1908) 33 Cal. 
939. 

(i) See VinnyoA: v. Coiind (1901) 23 Bom. 129, 
where a sale of a portion only was upheld. 
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(4) The alienation must be one for consideration, e.g., a sale, a mortgage 
or a lease (j). Except in the cases mentioned m § 179, § 181A(2) (iii), and 
§ 181B(2) (v), a gift by a widow or other limited heir of the whole or any 
part of the estate inherited by her to a third person (that is, a person other 
than the next reversioner), is not binding on the actual reversioner, even if 
made with the consent of the next reversioner. The consent of the next 
reversioner, though it affords good evidence of legal necessity in the case of 
an alienation for consideration, cannot possibly afford such evidence in the 
case of a gift, there being no room for the theory of legal necessity in the 
case of a gift (k). 

A gift of the entire estate to the next reversioner or reversioners amounts 
to a surrender, and is good on that ground [§ 197]. 

But a gift, though it be of the entire estate, to some only of several reversioners 
without the consent of the rest (1). or a gift of part of the estate though it be in favour 
of the whole body of reversioners (m). does not amount to a surrender. It is a gift yure 
and simple, and it cannot be supported as an alienation under this section (^i). It stands 
on the same footing as a gift to a stranger, and it may be avoided by the actual reversioner 
at the widow’s death. 

A deed of gift of part of the estate in favour of the next reversioner v/here there is 
only one such, followed by a deed of sale by him of that part to a iJiird parly, may be 
supported as an ‘‘alienation with the consent of the next reveriionee under this section, 
if the two documents are so connected as to form one transaction, that is, a transaction 
of sale (o). A conveyance of the whole estate by a widow and the next reversioner 
jointly to a stranger is \’alid but an alienation by a widow to a stianger and the next 
reversioner is not valid, especially if the reversioner is a minor (p). 

The High Court of Calcutta has held that a gift of the entire estate by a widow to 
a third person with the consent of the whole body of the next reversioners, may l>e 
supported as a surrender under § 197: such a gift, in the view of that Court, amounts 
in effect to two transactions, namely, (1) a ,surrcnder in favour of the next reversioners 
which would vest the estate in them, and (2) a Rift by them of the estate to the third 
person (q). On the other hand, it has been held by some other High Courts that such a 
gift is not validated even if made with the consent of the whole body of the next rever¬ 
sioners, and that though it mav be binding on the widow and the consenting reversioners, 
it is not rinding on the actual reversioner on the widow’s death nor on a son subsequently^ 
adopted by her' (r). The question arose in a Privy Council case (s), .but their Lordships 
expressed no opinion on it, the transaction having beem set aside on the ground that the 
consent of the next reversioner was not proved. In Afunimorcddi v. Pitti their 

Lord.'-hips of the Supreme Court expressed considerable doubt alx>ut the correctness of 
what has l.'ecn described as the Benoal doctrine and ob.servcd that it may become necessary 
at some time to reconsider the whole law on the subject (t). 


I/) Hiimi Copal \. CUriiidia Sath 41 C.al. 

793 [P.C.], 23 I.C. 1G2. (‘1J) A-PC. 128 [le.ise 
for fiO soars held v.ilid], 

• k) Hanzauimi v. Snehiappa HOlfl) 46 I.A. 72. 
HS, 42 Mad. .523. .537. .50 I.C. 49S. PIS) A.PC. 
196; Pilu V. Vabaii fl909) 04 Bom. 165. 4 I.C, 
584. Baklit'itcar v. BhoiSuana (1910) 02 All. 176. 
5 I.C. 270- Ahdfilh v. Bcti Lai (1912) 34 All. 
129. 12 I.C. 129; K/i.m-flni Sin^h v. C/ic< 

(1017) 39 All. 1, 37 I.C. H6. (’17) A.A. 341; Ilari- 
har V. L'f/fll \nth (192 3) 45 All. 260, 74 I.C. 110, 
(’23) A.A. 190 fnext reversioner an insolxeiU—gift 
made to his son with hi- sonsenl—uift held bad- 
creditor's claim upheld!; /Iirit/cs/iuori v. liar .Varain 
(1929) I Luck. 622, 127 T C. 20. (’29) A.O. 185. 

(/> K/i'iurini Sinch v. Chet Ihim (1917) 39 All. 
1. 37 I.C. 86, |'17) A.A. 341; Baehunandon Singh 
V. Tuhhi Sitfjh (1924) 46 All. 38. 75 I.C. 244. 
(’24) .\.A. 515. , 

(fri) Piln \\ Bobaji fl909) 34 Boin. 165, 4 I.C. 
534; Lachhman Das v. Chtihra Mai (’52) A. Pepsu 


5. 

(n) See (1919) 46 I.A. 72, 42 Mad. 523, SO I.C. 
49S. (’18^ A.PC. 196, supra. 

(o) Mtihiitnmiid Su’id \-. K/muor Dardinn (1928) 
50 All. 75. 103 I.C. 116, ('27) A.A. 835. 

Ip) Bnla V. Bnija (1936) 60 Bom. 211. 3S Bom. 
L.R. 1087. 166 I.C. 771, (*37) A.B. 43. 

(q) J\'oh(ikishoTC v. llari Nath (1884) 10 Cal. 

1102 [F.B.] cxplaine<l in Rangatu:ami v. A'a<’/iinppf; 
(1919) 4G I.A. 72. 80-81, 42 Mad. 523, 533. 50 
I.C. 498, (’18) A.PC. 196; Badhadujam v. Hari 
Puda (’62) A.C. 100. 

(r) Tukuram v. Yesii (1931) 55 Bom. 46. 129 I.C. 
591, (’31) A.B. 100. Also see Afohahi Shidappa v. 
Shankar Dndu (1933) .55 Bom. L.R. 301, I.L.R. 
(1953) Bom. 1231, (’53) A.B. 357; A/niiM Lai v. 
Jagnandan Ram (’53) A.A. 78. 

(.»> .Vomi/nnositnen Ayyar v. Rama Ayynr (1930) 
57 I.A. 305, 53 Mad. 692, 128 I.C. 261, (’30) 
A.PC. 297. 

(0 1951 S.e.R. 655, 663-666. 
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(5) An alienation made by a widow without legal necessity and without 
the consent of the reversioners does not bind the reversioner (u) ■ it binds 
only her interest in the property [§ 185]. 


r SsH Si 

SHC'S isBs 


In Mummareddi v Pitti l>urairaja (w) a widow purported to surrender her estate bv 

SunremTr favour of her daughter and son-in-law. It was held by the 

fhe^fem^f h ^ a transaction could not be treated as a surrender in favour of 

not binding^ Yr^ stranger and that the transaction was 
not binding upon the ultimate reversioners. 


illustrations 


three ^'^A ^ widow, fcee brothers, and a paternal uncle. He leaves 

Here Ihe Widow sells one of the houses to X with the consent of all the brothers. 

Tbe caU V»a i fb® next reversion, while the uncle is a remote reversioner. 

??verslin ^nrl, consent of the brothers, it is binding on the whole 

f fK ^ "I reversioner. The result is that if all the brothers die in the 

win succeeds to the estate on the widow's death, the sale 

nn l/a£»->i r, ’ ^bongh he was not a consenting party to it unless he proves that there was 

was such Suy st%ub!r(l) purchaser did not bona fide believe that there 


^ ^ leaving a widow, a daughter, a brother and a paternal uncle. Ihe widow 

succee s to the estate of A as his heir. She then sells the property with the consent of 
^^^gbter. After the death of the daughter and of the brother, the uncle disputes the 
^ consent having been given by a female reversioner, there is no presump- 

twn that the sale was for legal necessity. The burden, therefore, lies on the purchaser to 
show that tr^ ^le was for legal necessity, or that he had made proper and bona jide en¬ 
quiries and had satisfied himself as to the existence of the necessity. But if >i’s brother 
had consented to the sale, the burden would have been on the uncle to show Uiat there 

was no legal necessity and that no such enquiries had been made by the purchaser. See 
sub-§ (2). 


(c) A Hindu dies leaving a widow and four male relations who are then the next re¬ 
versioners. The widow, without the consent of the reversioners, executes several deeds of 
sale one after another of portions of her husband’s estate to her son-in-law. Sometime 
Mterwards all the reversioners pass a writing to the widow ratifying the sales to the son- 
in-law and agreeing not to dispute their validity. The sales are binding not only on the 
consenting reversioners, but also on the actual reversioners, unless it is sho^vn by the 
actual reversioners that the transactions were not proper. It is immaterial that the con¬ 
sent was given after the execution of the deeds: Bajrangi v. Ufanokamika (19U8) 30 All. 
1, 33 LA. 1. See sub-§ (2). 

An alienation without legal necessity and with the consent of some of the reversioners 
does not bind other reversioners (x). 


184. Effect of alienation made for legal necessity or with consent of 
next reversioner.—An alienation made by a widow or other limited heir of 
property inherited by her for justifying necessity, or with the consent of the 
next reversioners as stated in § 183, passes an absolute estate in the property 


(ii) Harcndrn Nath Mukherji v, Hnri Pada Mu- (w) Mummareddi v. Pitti Durairaja (1951) S.C.R* 
kherji (1938) 2 CaK 492. 60 S. 

(v) (1919) 46 I.A. 72> 85, 42 Mad. 523, 537, 50 (x) L<?xmi Prasad Sirigh v. Kiifwii Singh (1944) 

LC. 498, CIS) A.PC. 196. AIK 484. 
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to the alienee. It is not only binding on her, but also on the reversioners in¬ 
cluding reversioners subsequently born (y) or adopted ( 2 ). 

184A. Doctrine of part performance.—The doctrine of part-performance 
contained m s. 53A of the Transfer of Property Act is applicable to an aliena¬ 
tion by a widow for legal necessity. The words “claiming under him” in that 

section can apply to a reversioner on a fair and liberal construction of the 
same (a). 


185. Effect of alienation made without legal necessity and without con¬ 
sent of next reversioner.—An alienation made by a widow or other limited 
heir of property inherited by her, without legal necessity and without the 
consent of the next reversioners is not binding on the reversioners, but it is 
nevertheless binding on her so as to pass her owm interest [that is life-interest] 
to the alienee (b). 

Even as regards reversioners it is not absolutely void, but voidable at their option 
they may affirm it. or treat it as a nullity without the intervention of a Court, and they 
show their election to do the latter by commencing an action to recover possession of the 
property (c). In such a case they are not entitled to mesne profits for a period before 
the exercise of the election (d). See § 190. 

, . The persons entitled to impeach unauthorized alienation by a widow or other limited 
neir are obviously the next reversioners. It is not the law, however, that reversion'^rs 
alone ^n impeach such alienations. Any person who has an interest in the succcss'^^n is 
entitled to impeach them, e.g., the Government taking by escheat (e) [§ 176]. One who 
2“enee from a lc.ssor who has a chance of succession on the death of tlie widow 
would be a person interested in avoiding a transfer made by the widow, but his right 
to impeach the transfer would come to an end on the death of his transteror prioi to t!ic 
death of the widow (/). A stranger to the reversion, e.g., a mortgagee from a widow 

cannot impeach an alienation made by the widow (p). As to suits by reversioners, 
see § 207. * 

A Hindu widow mortgages a house forming part of her husband’s estate to M (who 
•s not a reversioner). She then conveys the house by way of gift to G. After the 
j death, G sues M for redemption. M contends that the gift is invalid [§ 183 (-1)], 
and that G is not therefore entitled to redeem. Is M entitled to challenge the f»ift? No! 
because he is a stranger to the reversion: Sitaram v. Khandu (1921) 45 Bom 105 59 IC 
480, (’21) A.B. 413. 


As to the remedies of reversioners in cases of unauthorised alienations, see § 205 
below. As to limitation, see §§ 208-209. 



f»/) Vinii/ck V. Goitn^i M901) 25 Bom. 129. 
li) liatkri^o v. KUhorc 11865) 3 W.R. C.R. 14; 
PHu V. Bahnii 11909) 34 Bom. 165. 4 I.C. .584; 

>•. Tripiirabai 11911) 13 Bom. L.R. 940, 
12 I.C. 529. 

Ifi) Bancljlmd v. yfnntihbni 11954) Bom. 194, 
r54) A.B. 153. (1953) 55 Bom. L.R. 890 dUFering 
from Bhtipiil Chandra v. Japad Bhusan 11943) 1 
Cal. 56 and aercfin? with Batnram v. Kewalram 
(’40) A.N. 396. 191 I.C. 885. Also see Bobba 
Siiramma v. Chandramtita (’59) A.A.P. 568. 

Banicltandm v. Bhimrnv 11877) 1 Bom. 577; 
Chidani!>nramma v. IIii%ainamrna 11916) 39 Mad. 
•56.5, 30 I.C. 101. 1'16) A.M. 347; Dhanji v. 
Dhuina (192 4) 26 Bom. L.R. 277. 80 I.C. 234, 
(’24) A.B. 382; Coivardhan Da% v. Viru Mai (1920) 
1 Lah. 48, 53 I.C. 847, ('20) A.L. 397; Salab 
MoJitned v. Culab (’70) A.J.&K. 164. 

(r) Biiou Copal v. Krishna (1907) 34 Cal. 329, 
34 I..\. 87; Rumgouda v. Bhausaheb (1927) 54 LA. 
396. .52 Bom. 1. 105 I.C. 708. (’27) A.PC. 227; 
Kondaina \aicker v. Kandasami Cnundar (1923) 
51 LA 145. 47 Mad. 181, 79 I.C. 961, (’24) 
A.PC. 56; Sicanancha v. Thirunamakarasu (’51) A. 


Tra-Cochin 26. In Modhu Sudan v. Ranke (1897) 
25 Cal. 1. the alien.ation was affirmed- Mahihub 
Usman v. Vithal (1954) 56 Bom. L.R. 221. I.L.R. 
llB."?!) Bom. .586, ( 54) A.B. 311 (Reversioner trans¬ 
ferred the property icnorinc alienation by limited 
owner; held this showed intention to avoid the 
alienation); Japadindra Nath v. Ulanpini Dasi (’55) 
A.C. 312 (overt act indicating intention to avoid). 

(d) Mohanlal v. JaRiinan (1938) Bom. 292, 40 
Bom. L.R. 304. 176 I.C. 76. (’38) A.B. 298. 

te) Thakur Prasad v. Musammat Dipa Kuer 
(1931) 10 Pat. 352, 359-362. 134 I.C. 129, (’31) 
A.P. 442; Maharaja Kesho Prasad v. Chandrika 
(1923) 2 P.it. 217.. 228, 68 I.C. 394, (’23) A.P. 
122; Sitaram v. Khandu (1921) 45 Bom. 103. 59 
I.C. 480, (’21) A.B. 413; Jhari v. Bijai (1923) 45 
All. 613, 616, 74 I.C. 865, (’24) A.A. 109. 

(f) Pannalal v. Hama Bai (’50) A. Hy. 37. 

(g) Sitaram v. Khandu supra; Bipat Mohton v 
Kulpat .Mahton (1934) 13 Pal. J82, 153 I.C. 439^ 
(’34) A.P. 498; Ajodhia Prasad v. Mt. San/fiari 
Kuer (1931) 6 Luck. 710, 139 I.C. 631. (’32) A.O. 
342; Mangilal v. BarkatulUi (’56) A.A. 118. 
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aliona?/prop7r?;Tnhld\ed'ly heT w7thout?.Ti ^ '’"‘r onnnot 

bind the'^Go^erilment whte Ve G^v^^rnment^ enTiulfto 

default of reversioners (h). '-'^vernmeni is enlitlea to the property by escheat in 

on the7rnta.h"''^i,rut'‘twn^^ hei?s'“i^‘'e 
tion „.ade by the tenant, where th'e^tef 7t fs 

186. Lease by widow.—A widow or other limited heir may in the exer 

to the estate. But she has no power to grant a permanent lease or a lease 

sHv 7° unless it is justified by legal neces- 

^ -‘h tL cLsent o^f 

time.7i;:7,l(™s7ch7tr7e1d7auat1t‘ 

on the part of the •^ow Voel . i„ ‘° ^ broadr of duty 

option of the reversioners. It does not mm^^t voiHable at the 

valid until it is set aside fn) A nt^r-m a. death of the widow; it is 

improve the land. Tlie expression “for^the ^ven if it is gianted to 

preservation and protection of the estate, and not to its inlpro^mem (o". ''seoTTdSA. 
the transaction is Sfr and bona'^fide~(p )^ raiyati settlement provided 

Khud^Lst^B^i‘by'he°r"Unless he^ca^'^orove T '^hallenRe a lease of 

management, A re"vers^n“er i? no" ira''™eItcr‘'‘pos»io7‘‘"" 

sionS with leave of Court under the Indian Succcs- 

sion Act. 1925, S. 307.—Where a widow or other limited heir obtains letters 

f administration, and then obtains leave from the Court under S, 307 of the 
Indian Succession Act, 1925, to aUenate the property, she can confer on the 
a lenee an absolute title to the property irrespective of necessity or of the 
consent of reversioners. The reason is that alienee is entitled to (rust to the 
order of the Court and he is not bound to go behind it (r). 


188. Equitiw on setting aside alienations by widow.— Where an 
alienation made by a widow or other limited heir without legal nece.vsiiy and 
without the comsent of the next reversioners, is set aside, the question arises 


(h) Cf>//cr<or of MmiiUpatftm v, Caratij Vcncota 
(1861) 8 M.I.A, .329; Kundan v. Sccrctart/ of Stair 
(1926) 7 Lali. .31-3. 96 I.C. 863. ('26) A.L. 673. 

(l) Pratati Xalh v. Amhicn Prasad (1930) P.nt 
.315. 117 I.C. 630, f'30) A.P J07. 

(/) SfmLir Xnth y. Piinij Copal il90S) 13 C.^^^N. 
201 flcM5P for 60 ye.ir^l; fic/oy Copol v. Cirindra 
Xafl, fl91-l) 41 C.il. 793, 23 I.C. 162, (*18) A.PC. 
12.S (Ifrtso for 60 jearsl: Chmidrakisnr Datta Ma- 
funiilar v. Kumar Upaulrn CfianJra Chaudliuri 
M923) .37 Cal. L.J. 319, 74 I.C. 612, ('23) A.C. 
5 6 ' 5 . 

(k) nHoij Copal V. Cirindra Xuth, supra [lease 
for 60 %c*ars]. 

tl) (1914) 41 C.il. 793, 23 I.C. 162. (*18) A.PC. 
128; supra: (190S) 13 C.\3'.\. 201. supra; Upcndra 
Xath V. nindcsri (1913) 20 C.W.N*. 210, 32 I.C. 
468, (*16) A.C. 483; Daijamani v. Srinilioi/* (1906) 
33 Cal. 842 fpemianent lease]. 

(m) Sliibessouree Deiia v. .3/oflioorana(/i Acharjo 


(1869) 13 M.l,.\, 270 fpprm.inent lease Ijv a Nfo- 
Imntl: Rachuhir Sinch v. jethu '1923) 2 Pat. 171. 
»0 I.C. 290, ('23) .A.P. 1.30; Sunt Prouul v. Charitar 
Sfiiif/j (’.31) .A.P. 339; V. Aknii Bhumi- 

itiui 1.3 3) A.P. 374. 

(»i) Mndhu Sudan v. Rookc /1897) 23 Cal. 1. 24 
I..A. 164; Blinti Copal v. Krishna (1907> 31 Cal. 
>29. 34 I..A. 87; Vptntlra Kishorc v. .Vf;/>o Kishore 
*1918) 25 C.W.N*. 61, 48 I.C. 993, Cig) A.C. 746. 

IP) Caiuip v. Suhhi 1 1908) 32 Bum. 377. The 
tic-. Isinn in Dainmani v. £rinihadi fl906) 33 C.il. 
8 42 t»imr<l nn the special fat Is of the rase. 

*p) /?*utoinf(/i V. Ram Prasad (1931) 10 Pat. 572. 
133 I C. 675. (’53) A.P, >89. 

If/) Chasiram v. Cirdhari (1912) Nu^iptir 680, 193 
I.C. 603. (-42) A.N. .306. 

fr) Kamikhua \. Iltiri C.hum (1.899) 26 C.il. 607; 
Aunada \. .A/u( il919i 25 C.W.N*. 101.3, 34 I.C. 
197; lyrl Haidar \. Sr(m<i(» Mnkshada (1919) 

23 C.A\'.N. 632, 52 I.C. 309, (‘19) A.C. 2. 
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whether the alienation should be set aside in its entirety or upon terms and 
conditions. The following is the result of the decisions on the subjeci: — 

(1) It has been held in Bombay that when a sale is set aside, the Court 
may direct, as a condition of setting aside the sale, the return of the purchase 
money if the money is still intact at the death of the widow (s). But see 
sub-§ (3). 

It would seerr. that a strong case based on equitable considerations would hvve to 
be made out before the Court will impose any of the terms or conditions discussed in 
this paragiaph. In Natvcrlal v. Dndiibliai (f) the Supreme Court expressed the following- 
view. Assuming that the Court has the power to impost- conditions on the reversioners’ 
right to recover possession during the lifetime of the widow on considerations of equity, 
justice and good conscience in proper cases, and to prevent the widow, by her own act, 
from prejudicing the interests she has created, no such equitable consideratiens arise in 
favour of persons who have come upon the land as trespassers and claim title by adverse 
possession. 

(2) It has been held by the Judicial Committee that where a Hindu 
widow sells property inherited by her from her husband, without lerjal 
necessity, and the purchaser believes in good faith that he is absolutely 
entitled thereto and makes any improvement in the property, the Court may 
in setting aside the sale direct the reversioner to pay to the purchase! the 
amount expended by him on such improvements as have enhanced the market 
value of the property (h) . The case was one from Lahore where the 
Transfer of Property Act, 1882, does not apply, but the decision, it seems, 
would have been the same even if the case had been one under the Act. 

See sub-§ (3). 

The principle of the above decision was followed by the High Court of Bombay in 
a case of a irxortgage by a widow without legal necessity (o), though in an earlier case 
the Court refused (o allow the mortgagee even to remove the structure erected by mm 
on the land after it was destroyed by floods (to). In Allahabad, it has bceii held that 
whether the case be one of mortgage (x), lease (y), or gift ( 2 ), if the transfci is not one 
for Ic^’al necessity, the transferee is not entitled to any compensation for the improvements 
made'by him even if the improvements were such as have enhanced the market value of 
the property the ground of the decision being that s. 51 of the Transfer of Propcity Act, 
1882 does not apply to alienations made by a Hindu widow without legal necessity. That 
section, it has been said, “applies only to the case of a transferee of the immovable 
property who makes anv improvement in the property, believing in good faith that he is 
absolutely entitled thereto. But in the case of a Hindu widow a person dealing with her 
would ordinarily know that she has only a life-interest and he can reasonably be expected 
to make iniiuhics as to whether there was any legal necessity for ihc mortgaL^c and 
whether the widow had anv right to make the transfer. The mortgagee cannot be said 
here to have acted in good faith in dealing with such a widow so as to afloct more than 
her life interest” (fl). But see sub-§ (3). 

The question whether an alienee from a Hindu widow is entitled to compcnsalicn for 
money spent upon the property cannot be raised in a declaratory suit by reversioners 


M' SoMirvliiiYir (192't) 47 }Jom. 1, 

67 i.c:. 6's. (•;:>) a.b. 16. 

»0 (lO’Ii sen. 319, 3.>9. 56 Bom. L.R. 447. 

r-4) A SC. 61. ^ . 

Kitlur Nuih \\ Mothu \1ul HOI3) 40 Cai. 
555. 18 I.C. 916 fP.C.) [cost of erection of tem¬ 
ple not allmvccl hut purchaser allowed to remove 
the m.iterjrthl. See aho floia Rai B/iofiitat v. Ram 
Ratan 19211 20 All. L-J. 26, 65 I.C. 69. ('22) 
A.PC. 91 (P.C.l, where there was partial necessity 
for the sale. 

■■r' Sliiflilnijpo v. Pandurang (1921) 47 Bom. 696, 
72 I.C. 626, (*23) A.B. 385. But see Ramappa v. 


YcUuppn (1928) 52 Bom. 307, 109 I C. 512, {'28) 
A.B. 150. 

(It) VriibUukandnt v. Da*jnram (1908) 32 Bom. 
■32. 

(.t) Unnsrni v. yfn^ammat Somni (1922) 4-1 All. 
605, 67 I.C. Ol-l, |■221 191 [mortga^ree .allow¬ 

ed to remove stniclures). 

(V) Rfiinip V. Copi (192.5) 47 All. 430, 432, 87 
T.C. 4 1 (*25) A.A. 261. 

is) Raiihunomlnn Tuhhi Singh (1924) 46 .All. 
38. 75 I.C. 244, (’24) A.A. 31.5. 

(rt) 11922) 44 All. 663. 667, 67 I.C. 314, ('22) 
A.A. 194 supra. 
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be rised 'JtefSe widJ^’s'^5i°aA reversione'rVforVo^'LU'^^^^ 

(3) It has been held by the Judicial Committee that where a gift is made 
by a w.dow of property inherited by her from her husband, to a sfranjer and 

m fiSrfaUh th^f purchaser effects improvements believing 

1 S 89 1 * u ^ mentioned m sec. 51 of the Transfer of Pronerty Ac* 

the ;a"luT"ort£ '"Stance the gift is set asid^ 

Hindu widow^mesn“^rofits*can^ reversioner to set aside an alienation made by a 
widow’s dea^ even'though such . reversioner from the date of the 

Even in cases where the decree for cannot be described as absolutely void, 

on his depositing the amount which h favour of the reversioner is conditional 

on the amount payable to the aUenee (d)!^ reversioner if he is ordered to pay interest 


legal^^nece^tv^^r money applied by widow in part only to purposes of 
legal necessity.—Cases frequently arise in which property inherited by a 

the ^t^icr^ is sold by her for legal necessity, but the whole of 

thp salf> c h *11 to have been applied to purposes of necessity, and 

th 1 t by the reversioners on that ground. In such cases, if 

nr\o(^ f ^ justified by legal necessity, and the purchaser pays a fair 

V e property sold, and acts in good faith and after due inquiry as 

+ h ^ u^essi y or the sale, the mere fact that part of the price is not proved 
to nave been apphed to purposes of necessity, would not invalidate the sale, 
tne purchaser not being bound to see to the application of the price. If the 

^ k satisfied, the sale must be upheld unconditionally, 

whether the part not proved to have been applied to purposes of legal neces¬ 
sity IS considerable or small (e). 


Pn.ir/^ kL ® distinction, as wa.*! done by the Allahabad High 

of norp«u the case wnere the part not proved to have been aoplied to purposes 

to consideiable and case where such part is small, and in the former case 

^ iif setting aside the sale conditionally upon the reversioner paying to the 

proved to have been applied to purposes of necessity and in the latter 
case lo pass a decree upholding the sale conditionally upon the purchaser paying to the 


<t>) Rup Sarain v. Copal Devi (1909) 36 Cal 
780. 36 I.A. 103. 3 I.C. 382. 

(r) Sarnijanasivami Ayijar v. Rama Ayyar (1930) 
57 I.A. .30.3. 53 Mad. 692. 128 I.C. 261, ('30) 
A.PC. 297. 

(d) Mummareddt v. PUti Durairaia (1931) S.C R 
6.35, ( 32) A.SC. 109. 

(c) Surni Bhau Sinuh v. Sah Chain Stikh (1928) 
32 C.W.X. 117, 103 I.C. 257, (’27) A.PC. 244 
[price Rs. 19,000—Rs. 1,622 not proved lo have 
been applied to purposes of necessity—sale upheld 
imconditionally], following fCrishna Dos v .Vathu 
Rum (1927) 54 I.A. 79. 49 All. 149, 100 I.C. 130, 
( 27) A.PC. 37 [a case of sale by manager—price 
Rs. 3,500—Rs. 500 not proved lo have been applied 
to pun>oses of necessity—sale upheld imcondition- 
allyjj fiam Gopal Chose v. Bullodep Bose (1864) 

[one-lhird of the price not 
proved to base been applied to purposes of ncces* 
*'*>■ upheld unconditiooallv]; Luchr/ieedhar 

Singh V. Ekbcl Ali (1867) 8 W.R. 75 [price Rs. 


65,000—Rs. 11,000 not proved lo have been ap¬ 
plied, etc.—sale upheld unconditionally]; Chatrn^ 
nnrayan v. Uba Kunti-ari (1868) 3 Beng. L.R. 201 
(price Rs. 995—Rs. 321 not proved to have been 
applied, etc.—sale upheld uncondition.-illy); fCami- 
kuprauid v. Srimafi (1870) 5 Beng. L.R. 508 (sale 
upheld unconditionally]; Fclaram v. Bagalanand 
(1910) 14 C.W..\. S95. 6 I.C. 207 [permanent lease 
on a selami of Rs. 12.5—Rs. 25 not proved to have 
been applied, etc.—lease upheld unconditionally]; 
Mcdai Dalavoi v. iVainar Tevan (1922) 27 C.W.N. 
365, 74 I.C, 604, (*22) A.PC. 307 [price Rs. 5.300 
—Rs. 712 not proved to have been applied, etc.— 
sale upheld unconditionally]; Naman Lai v. Hat 
Bhaguan (1921) 2 Lah. 337» 66 I.C. 362, ('22) 
A.L. 317 [sale upheld unconditionally]; Bol Krishna 
V. Htra Lai (1919) 41 All. 338, 50 I.C. 74, (’19) 
A.A. 406 [price Rs. 19,.500—Rs. 11,725 not proved 
to have bWn applied, etc.—sale upheld uncondi¬ 
tionally]. 
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rerasioners the price not proved to have been so applied (/). Where the S'lle was onlv 
partially jusUfied by legal necessity, the sale niay be set aside conditionally on the rever¬ 
sioner paying to the purchaser that portion of the consideration money which was iuslified 
by legal necessity (g). See § 245 and notes where the matter is fully discussed. 


The leading case on the subject of alienation for necessity is Hunooman Persand v 
Mxtssumat Baoooee {h), decided by the Judicial Committee in 1856. The question in that 
ca^ was as to the extent of the power of the mother as manager of tlie estate of her 

mortgage the estate. The principles laid down in that case [see note (1) 
to S 242] have been applied also to alienations by a Hindu widow of property inherited 
by her from her husband and to alienations of joint family property by the manager 
of a jomt Hindu family. 


The principles to be derived from the cases decided by the Judicial Committee may 
be stated tlius. If a sale by a Hindu widow of property inherited by her from her 
husband is sought to be set aside by the reversioner, and part of the price is proved to 
have been applied to purposes of necessity, then if the suit is brought during the widow’s 
life-Ume, the decree should be one declaring the right of the reversioner to the property 
on the death of the widow and declaring also that the purchaser is entitled to a charge 
u ^ property only for the amount proved to have been so applied («)• If the suit 
brought after the widow’s death, the decree should be one setting aside the sale 
directing the purchaser to deliver possession to the reversioner and to pay to him 
the balance of mesne profits from the date of the widow’s death after deducting therefrom 
me amount proved to have been applied to purposes of necessity with interest thereon (1). 
But if the amount proved to have been applied to purposes of necessity exceeds the 
amount of mesne profits, the decree should be one setting aside the sale and for posses¬ 
sion conditionally upon the reversioner paying to the purchaser the difference between 
the two sums (wi). 


A widow is not always bound to sell exactly for the amount for which there is legal 
necessity, and the Courts have to see in each case whether, having regard to the circum¬ 
stances, the alienation waj a proper one. It would manifestly be impossible and possibly 
prejudicial to the interest of the estate if the widow were held to" be bound in every 
instance to sell the property for payment of a debt due from her hu.^band for exactly the 
sum due to the cieditor (n). See notes to § 181D. 


190. Estoppel: Election by reversioner.— (1) An alienation by a widow 
of her husband’s estate without legal necessity or an invalid surrender is not 
altogether void, but only voidable by the next reversioner. He may affirm 
it, or he may treat it as a nullity [§ 185]. If he elects to affirm it, he will 
be precluded from exercising his right to avoid it and from questioning the 
transaction (o). The election may be made after the reversion has fallen 


into possession, or even before (p). 


If) laiii'irain v. Bhaguan (1922) .All. 68.3, (’22; 
A.A. 321; Snrimu^/j v. Jagarnalh (1924) 46 All. 531, 
83 I.C. 838, (’21) A.A. 708; Daidat v. SanJ»a<(ia 
(192.5) 47 All. 35.5, 86 I.C. 91 (’25) A.A. 324; 
Cobiiut Singh v. BaUlco Singh (1903) 25 All. 330; 
Bam Dvi v. Abu Jafar (190.5) 27 All. 494; Pivarka 
Bam V. /htihii (1923) 45 All. 429, 72 I.C. 134 
(’23) A.A. 248; Bamanand Lai v. Damodar Das 
(1941) All. 820, 199 I.C. 369. (’42) A.A. 110; 
Sumantrabai v. Battibai I.L.R. (1956) Nag. 48. 
(’5.5) A.N. 299. 

(g) S/ianOlriimar Pal v. .MuAund Lai Mandal 
(1935) 62 Cal. 204. 156 I.C. 209, (’35) A.C. 20. 

(li) (18-56) 6 M.I.A. 393; Tirbcni Sahai v. Bam- 
•ingh a938) 13 Luck. 230, 167 I.C. 925. (’37) 
A.O. 361. 

(k) Mahomed Shum.%ool v. S/ieitukram (1874) 14 
Beng. L.R. 226, 2 I.A. 7. 

(l) Deputy Commissioner of Kheri v. Khanjan 
Singh (1907) 29 All. 331, 34 I.A. 72. See also 
Collector of MasiiUpatam v. Cavaly Vencata (1861) 
8 M.I.A. .529. 553-536; Doorga Persad v. Doorga 
Komcari (1878) 4 Col. 190, 204, 5 I.A. 149; 
Madhab Mohapatra v. Bhikarl Panda (’64) A. 
Orissa 26. 


(m) Bhagrint Dayal v. Debt Duyol (1908) 3,5 Cal 
420. 429-430. 3-5 I.A. 48. 

(n) .Vofnon Lai v. }Iar Bhagican (1921) 2 Lah 
3-57, 66 I.C. 362, (’22) A.L. 317; Bal Kishna v. 
Hira Lai (1919) 41 All. 338, .50 I.C. 74. (’19) 
A.A. 406; Fcloram v. Bagalanand (1910) 14 CWN 
895. 6 I.C. 207. 

(o) Bamgnuda v. Bhausahch (1927) 54 I.A. 396, 
402. 52 Bom. 1, 7, 105 I.C. 708. (’27) A.PC. 227; 
Bnm Bhaiose v. Bhaguan Din (1944) 19 Luck. 37; 
Qanga Baksh v. Madho Singh, infra. 

Ip) Bangasami v. Nachhppa (1919) 46 I.A. 72 
42 Mad. 523, 50 I.C. 488, ( 18) A.PC. 196- 
Akkawa v. Sayad Khan (1927) 51 Bom. 475, 485- 
486, 102 I.C. 232, (’27) A.B- 260; Patan Dei v. 
Sfln^oo Prasad (1944) Luck. .557. Bui sec Virayya 
V. Bapayya (1946) Mad 276; Ganga Bakhsh v. 
Madho Singh (’.55) A.A. 288 (F.B.); Krishna Beddi 
v.^ Yaganti Beddi (1954) 2 Mad. L.J. (Andhra) 
251. But a reversioner who has transferred his in- 
teresl in the property cannot thereafter affirm the 
alienation by the limited owner to the detriment of 
the purch.iser: Thayammal v. Bangasuami (1955) 
2 Mad. L.J. 426, (*56) A.M. 15. 
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(2) The above rule applies not only to male but also to female rever¬ 
sioners (q). 


190A. Estoppel: Election: Ratification.—In a very recent decision the 
Supreme Court referred to the three types of cases that may arise for consi¬ 
deration in dealing with a reversioner’s challenge to the widow’s alienation: 
(1) Estoppel (property so called): (2) Election in the strict sense of the 
term whereby the person electing takes a benefit under the transaction: and 
(3) Ratification i.e., agreeing to abide by the transaction (ql). 

A presumptive reversioner coming under anyone of the aforesaid categories is 
precluded from questioning the transaction. The Supreme Court in the above decision 
also considered the position of reversioners who were minors at the time of the challenged 
transaction (ql). 


191. Alienation made by widow with consent of reversioner whether 
binding on him and actual reversioner.— (1) A reversioner, whether a male 
or female (r), who consents to an alienation by a widow or other limited heir 
made without legal necessity, or to an invalid surrender, and transferees from 
him, are precluded from disputing the validity of the alienation (s) [ills. 

(a) and (b)], though he may have received no consideration for his consent 
<t). It is immaterial that the alienation is by wav of gift [see ills, (a) and 

(b) ]. 


But if the actual reversioner at the widows death be a different person, he is not 
precluded from questioning the alienation, though even as legards him the alienation will 
sland good unless he proves that the transaction was one without legal necessity [§ 183(1)]. 
The actual reversioner, even if he be the son of the consenting reversioner, is not hound 
by his father’s consent (u), unless the consent was given for a consideration and tlie son 
enjoyed the benefit of it (u) [ill. (c)]. See § 192. 

(2) A reversioner who takes from an alienee from a widow a mortgage 
of the alienated property is not on that ground precluded from questioning 
the alienation on the widow’s death (it?) [ill. (d)]. 

(a) A Hindu widow executes a deed of gift of a portion of her husband's property to 
D. F who is then the nearest reversioner joins in the deed. After the widow’s death F, 


tq) tl927) 51 Bam. 473. 485-486. 102 I.C. 232, 
(’27) A.B. 260, supra; Patan Dei v. Sanfoo Prasad 
(1944) Luck. 557. 

(ql) Shanmupam PHlai v. K. Shanmugam pillai 
ni) A.S.C. 2069. 

(r) (1927) 51 Bom. 475, 102 I.C. 232. (’27) A.B. 
260, supra, Patan Dei v. Santoo Prasad (1944) 
Luck. 557, 

(s) Dasappa v. Fakirappa (1922) 46 Bom. 292. 64 
I.C. 214. (’22) A.B. 102, explaining Bal Parvati v. 
Daijabhai (1920) 44 Bom. 488, 58 I.C. 266, ('20) 
A.B. 355; Bhaitsaheb v. Ramgauda (1923) 25 Bom. 
L.R. 813, 76 I.C. 937, (’23) A.B. 471; Fateh Singh 
V. Thaktir Rukmini (1923) 45 All. 339, 72 I.C. 8, 
(’23) A.A. 387 (F.B.); Akkawa v. Sayad KJian, 
supra; Babtt Singh v. Ramcshicar Bakhsh (1923' 7 
Luck. 360, 133 I.C. 881. (’32) A.O. 90; Jiwan 
Singh V. Misri Lai (1896) 18 All. 146. 23 I.A. 1 
[transfer confined to widow’s estate]; Rup Karain v. 
Copal Devi (1909) 36 Cal. 780, 36 I.A. 103, 3 
I.C. 382 [transfer confined to widow’s estate]; 
Babtirao v. Ttikaram (1931) 33 Bom. L.R. 235, 131 
I.C. 660, (’31) A.B. 203; Rum Bharose v. Bhagu:an 
Din (1944) 19 Luck. 37; Mst. LakJtpati v. Bisram 
(1950) All, 91; Munga Kuer v. Domari I.L.R. 
(1935) 34 Pat. 317; Jagannath v. Rupnarain (’60) 


A.P. 364, Rantakottayya v. Vi/orofi/juLuyi/o (1929) 
52 Mad. 356, Stibba Rcddi v. Govinda Reddi (’61) 
A.A.P. 430; Suhbamina v. Krishna Murty (’67) 
A.A.P. 8. 

(t) Rninakottayya v. Viraraghavyua (1929) 52 

Mad. 536. 119 I.C. 136, (’29) A.M. 502. 

(It) Rangasaml v. Nachiappa (1919) 42 Mad. 
523, 533, 536. 46 I.A. 72. S3. 84. 50 I.C. 498. 
(’18) A.PC. 196. See .also Ramgonda v, Bhausaheb 
(1927) 54 I.A. 396, 402-403, 52 Bom. 1, 7, 107 
I.C. 708, (’27) A.PC. 227. where part of the 
alienation was in favour of the father; Thokt^ 
Prasad v. yftisatnmat Dipn Kuer (1931) 10 Pat. 352> 
134 I.C. 129* r3l) A.P, 442, In Baburao v, Tuka- 
ram (1931) 33 Bom. L.R. 285. 131 I.C. 630, (31) 
A.B, 208, the plaintiffs who claimed to set aside a 
gift to which their step-mother had consented were 
not the reversionary heiix of the deceased 
Debcndranath Sharma v. Sagendranath Daft «193J) 
60 Cal. 1158, 149 I.C. 522. (’33) A.C. 900- 

(e) Vinayak v. Gocind (1901) 25 Bom. I^« j”’ 

141. See also Bahadur Singh v. Ram Bahadur 
(1923) 43 All. 277, 71 I.C. 40.5. (’23) A.A. 204^ 

(a) 42 Mad. 323, 537-539. 46 LA, 72, 8>^7, 
50 I.C. 498. (’18) A.PC. 196. supra. 
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alleging that the gift is invalid [§ 183(4)] sues D for possession of the property. F having 
consented to the gift is estopped from dispiuing the validity of the gift: Bftsappa v. Fakir - 
appa (1922) 46 Bom. 292, 64 I.C. 214, (’22) AB. 102; Akkawa v. Sayad Khan (1927) 51 
^m. 475. 102 I.C, 232, ('27) A.B. 260; Munga Kucr v. Domari I.L.R. (1955) 34 Pat. 317. 

(b) A dies leaving a mother M and two male relation.^ F and G wlio are then the 
nearest reversioners. On A s death Jlf succeeds to the estate of ijer son. M executes a 
deed of gift of a portion of her son’s property in favour of a family idol. F joins in the 
deed of gift G sues M and the donee for a declaration that the alienation is iiivalid, and 
a decree is pas.sed declaring that the gift is void beyond M‘s lifetime. After M’s death F 
sue.s the donee for possession of his one-half share in the property comprised in tlie gift. 
F is bound by his consent, and he is precluded from challenging the validity of the gift, 
though the gift was declared invalid in G's suit and though G would bo entitled to 
recover his one-half share from the donee: Fateh Singh v. Thaknr Rukniini (1923) 45 
All. 339, 72 I.C. 8. (’23) A.A. 387 [F.B.]. 

(c) A Hindu dies leaving a widow R, a sister B, and B’s son V. f? sells a portion of 
her husband’s property with V’s consent. The sale is effected to obtain necessary funds 
for V’s marriage. V then marries, and a son G is born to liim. After the sale B dies, then 
V, and then K, the widow. After B's death, G. who is then the actual reversioner, sues 
the purchaser for possession of the property sold to him. It is proved that there was no 
legal necessity for* the sale. It is not proved that B consented to the sale. Upon these 
facts the High Court of Bombay held that G was bound by the con-sent of his father V, 
Vinayak v. Goyind (1901) 25 Bom. 129, 136. 141. See in this connection Bahcdtir Singh 
V. Kam Bahadur (1923) 45 All. 277, 71 I.C. 405, (’23) A.A. 204. 

(d) A dies leaving a mother M, a paternal cousin R, and a remoter paternal cousin 
P. On A's death M succeeds to his estate as his heir. M executes a deed of gift of a 
portion of her .son’s property to R who is then the nearest reversioner. [The gift is there¬ 
fore bad in law, § 183(4)]. Afterwards R dies and his estate vests in X. X mortgages to 
P, the property given by M to R. Then M dies. After M's death P, who is then the actual 
reversioner, claims the property given by M to H and mortgaged by X io P. P is entitled 
to recover the property. The fact that he took a mortgage of the property docs not 
preclude him from claiming it as a reversioner. “At the lime of the mortgage the plaintiff 
[P] did not know whether he would ever be such a reversioner in fact as would give him 
a practical interest to quarrel with the deed of gift”: Ranjyasami v. Nachiappa (1919) 46 
I.A. 72, 87, 42 Mad. 523, 50 I.C. 498, (’18) A.PC. 196, with fads simplified. 

In an Allahabad case it was held that if the nearest reversioner at the time of an 
alienation made by a Hindu widow of her husband’s properly assents to the alienation 
neither he nor any one claiming through him [in that case, the reversioner’s son] can 
afterwards dispute its validity (x). This ruling, it is submitted, proceeds upon a mis¬ 
apprehension of a passage in the judgment of the Privy Council in Bajrangi's case (y) 
which is as follows:—“The appellants [plaintiffs] who claim through Matadin Singh and 
Baijnath Singh must be held l^und by the consent of their fathers.” Bajrangis case was 
considered by their Lordships in Ranyasami's case (z). 

192. Family Arrangement: Compromise by widow—i^versioner party 
to and benefiting by the transaction.—Where a widow or other limited heir 
enters into a family arrangement (6) [ills, (a) and (b)], or into a compro¬ 
mise which involves an alienation of the estate (c) [ill. (c)], the reversioner 
who has been a party to and has benefited by the transaction is precluded 
from questioning the alienation; and so are his descendants (d). There is no 


{3t) Mahadeo Prasad v. Mata Prasad (1922) 44 
All. 44, 53, 63 I.C. 721. (’22) A.A. 297. 

(y) (1907) 30 All. 1. 35 I.A. 1. 16. 

(2) (1919) 42 Mad. .523, 533-536, 46 I.A. 72, 
83-84, 50 I.C. 498. (’18) A-PC. 196. 

(b) Mt/sammat Hardei v. Bhagtuan Singh (1919) 
34 C.W.N. 105, .30 I.C. 812, ('19) A.P.C. 27; Pul- 
liah Chettl v. Varadaraiulu (1906) 31 Mad. 474; 
Baratl Lai v. Salik Ram (1916) 38 All. 107, 31 
I.C. 919, (’15) A.A. 441; ChaMu v. Parmal <1919) 
41 All. 611, 51 I.C. 919, ('19) A.A. 371; Ram- 
eouda V. Bhausaheb (1927) 54 I.A. 396, 52 Bom. 


1. 105 I.C. 708. (’27) A.PC. 227; Sundar Sahu v. 
Chamra Sahu ('.54) A. Orissa 80. 

(c) Kanhai Lai v. Brij Lai (1918) 45 I.A. 118, 40 
All. 487, 47 I.C. 207, ('18) A.PC. 70. 

(d) Ramgouda v. Bhausahvb (1927) 54 I.A. 396, 
52 Bom. 1. J03 I.C. 708, ('27) A.PC. 227; Binde- 
shri Tewari v. Lakhan Tewari (1941) AH. 763, 198 
I.C. 13, (*42) A.A. 12. (1941) A.L.J. 587; Bachchu 
Singh V. Harbans Singh ('5-3) A.A. 213; Krishna 
Reddl V. Yaganii Reddi (1954) 2 Mad. L.J. (An¬ 
dhra) 251. 
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question m a case of this kind of a transfer of spes siiccessionis by the rever¬ 
sioner. The reversioner, being a party to the transaction, cannot repudiate 


Where a widow entered into a compromise with the presumptive 
reversioners and she was accepted as absolute owner of a portion of the 
properties and she gave up her claim in the remaining properties, it was held 

/ 1 presumptive reversioners who themselves ulti¬ 

mately became the reversioners were estopped from challenging the trans¬ 
action. It was held that the settlement could also be considered as a famUy 
arrangement binding on the parties (e). 

The Court leans strongly in favour of famUy arrangements to bring about 
armony in a family and do justice to its various members and avoid in anti¬ 
cipation future disputes. In the case of a family arrangement it is not 

necessary that there should have been any previous dispute as to the rights 
of the parties (ee). 

t 

The expression “family” in the context of family arrangement is not to 
be understood in a narrow sense of being a group of persons who are recog¬ 
nised in law as having a right of succession or having a claim to a share in 
t e property in dispute. It is sufficient if the dispute is between near rela- 

tions (/). The subject of family arrangement is further dealt with under 
§ 248A. 


Illustrations 

school of Hindu law dies leaving a widow and 
thi .e daughters, D, M and H, and grandsons by D and H. The widow claims an absolute 
ti le to certain properties which the daughters allege belonged to their father. An 
rangement is then come to between the widow and the daughters whereby certain 
properties are given to the grandsons and certain other properties are divided among the 
augnters as ^eir absolute property. The daughters and grandsons enter into immediate 
possession of their lots, and they deal with their shares as absolute owners. H executes a 
mortgage o* her share. M sells one of the properties which came to her share to R. After 
tne °eath of the widow and of H and M, D brings a suit against R for recovery of posses- 
^ alleging that the propert>» belonged to her father, 

and that on the death of her mother and sisters she became the sole heir of her father and 
was entitled to possession. Upon these facts it was held by their Lordships of the Privy 
Council that D who was a party to the arrangement could not be allowed to repudiate 
It and impeach a sale made on the faith of it. Their Lord.ships said: ^‘Whether this arrange^ 
nient is binding on the grandsons cannot he determined in this suit, and on that question 
tneir lx)rdships express no opinion. But the plainti^ at all events is bound by her own 
agreement; and in view of this fact* and of the favour shown by the Courts to family 
arrangements and the long period of time which has elapsed since the arrangement was 
made, she cannot now be allowed to repudiate the agreement and to impeach a s^e which 

I'ir® of Mussammat Hardei v. Bkagwan Singh (1919) 24 C.WH. 

105. 109. 50 I.C. 812, (19) A.PC 27. y y v 


r\ 1846, leaving a widow, who survived until 1912, and a daughter. 

Un the death of the widow A had succeeded to the estate. In 1868 the widow had alienated 
nearly the whole property by three deeds executed and registered on the same day. By 


(c) Krishna Bcharilal v. Culabchand (’71) A.S.C. 
10*11. 

(r^*) KrisJtna Ddiarilal supra; Shaumugam PiUat 
V. K. Shnniutman} piUnt (’72) A.S.C. 2069; Sahu 
Madho Das v. Pandit ytulund Bam (1955) 2 

S.C.R. 22; Pokhar Sinah v. Didari (1930) 52 All. 
716; 123 I.C. 1, (’00) A.A. 687; BucJu Bai v. 
Nagpur Uimersiiij. I.L.R. (1946) Nagpur 4^)3; 


Chandcriit Das v. Debi Das (1953) 1 .All. 437, 
(’31) A.A. 322. Also see PuHaiah v. Sarasimham 
(’66) A.S.C. 1S36; M. S. Aryamurlhi v. 
roya (’72) A.S.C. 1279. Reference may be made to 
cases cited under $ 248A. 

(fi Krishna Bekarilat supra; Ram Charan Das r. 
Ciriia (’66) A.S.C. 323. 328. 
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the first deed she gave a property to her brother, by another she sold hall of another 
property to A, and by the third she sold the other half of that prooerty to her son-in-law 
The signature on each of the deeds was attested by the two other alienees. A, who survived 
the widow for six years, did not seek to set aside any of the alienations. After his death 
ms son and grandsons brought a suit to recover tlie whole property. It was held that 
the three deeds were to be regarded as foiTning one transaction entered into by all the 
persons interested in the properties, and that A, and consequently the plaintiffs, were 
precluded from disputing the two alienations now sought to be set aside, the alienations 
being by the widow were avoidable, not void, and A being precluded from questioning 
them, it was not necessary to consider whether he could deal validity with his reversionary 
interest. In the judgment their Lordships said: “Their Lordships consider that the decision 
of this case depends upon how far the three documents can be taken as,separate and 

or so connected as to form one transaction.... Their Lordships conclude that 
all the circumstances strongly point to the three documents being part and parcel of one 
transaction by which a disposition was made of [the husband’s] estate such as was likely 
to prevent disputes in the future and therefore for the best interest of all the parties. 

• ..If some person other than A had been at the death of [the widow] the nearest heir 
of her husband, it might have been open to him to question all or any of the three deed.s, 
but A himself being a party to and benefiting by the transaction evidenced thereby was 
precluded from questioning any part of it. Nor is it other than a most notable circum¬ 
stance that he did not, after [the widow’s] death, essay to do so”: Ramgouda v. Bhau- 
saheb (1927) 54 I.A. 396. 401-402. 52 Bom. 1, 105 I.C. 708, {'21) A.PC 227: Birendra Nath 
V. 5hibaram (’52) A.C. 473, (1953) 1 Cal. 208. 

(c) A and B are two Hindu brothers governed by the Benares school of Hindu law. 
A dies leaving a widow P. On A’s death B enters into p>ossess.ion of the family property, 
claiming it by right of survivorship. P contends that her husband A was separate frorri 
5=he adopts K to her husband. K is P's husband’s sister’s son. B dies leaving a 
widow R, a daughter, and K. On B’s death, his estate devolves on his widow R. On tlie 
widow’s death it would pass to the daughter as a limited heir, and on her death. K, if his 
adoption is valid, would succeed as a reversioner. The daughter is the next or presump¬ 
tive reversioner, and K is a remote or contingent reversioner. 

B’s widow, R, institutes two suits, one for a declaration that her husband was the 
owner of the entire joint family property, and another for a declaration that K's adoption 
is^ invalid. A compromise is then entered into by which the property is divided between 
B s widow, R, her daughter and A’s widow, P, and K’s adoption is recognised. P transfers 
the property which she got under the compromise to K as her adopted son. K is a party 
to the compromise. 

Then the daughter dies, and then the widow, R. On the death of R, K claims B’s 
property as B’s reversionary heir. Upon these facts it was held by their Lordships of the 
Privy Council that K was precluded from claiming as a reversioner. Kanhai Lai v, Brij Lai 
(1918) 45 I.A. 118, 123, 40 All. 487, 47 I.C. 207, (’18) A.PC. 70. 

Reversioner's son, whether compromise binding on him.—It has been held by the 
High Court of Allahabad, that where a reversioner is a party to a c< mpromise and obtains 
some property under the compromise, his son, if he enters into possession of the property 
after his father’s death and enjoys possession thereof in succession to his father, is 
precluded from repudiating the compromise and from claiming as a reversioner (g) See 
also ill. (c) above. 


193. Compromise and family arrangement by wdow—reversioner not a 
party—binding on reversioner, though not a party, if transaction bona fide.— 
(1) A compromise in the nature of a family arrangement entered into by a 
widow or other limited heir binds the reversioners, though they may not be 
parties thereto, provided it amounts to a bona fide settlement of disputes in 
respect of the estate (h) [ills, (a) and (b)]. Even if it is not in the nature 


fR) fitiJridiir SiMfc'/i V. Horn Bahadur (1923) 43 
All. 277. 71 I.C. 403. (*23) A.A. 204. 

(h) Khunui Lai v. Gohiud Krishna (1911) 33 AH. 
336. 3S l.\. « 7 , 10 I.C. 477- Hiran Bibi v. Snhan 
Bi/jf (191J) 18 C.W.N. 929. 24 I.C. 309, (’14) 
A.PC. 4 1: Vitcjulra \ath v. Bindcirt Pro^nd (1913) 
20 C.W.N. 210, 32 I.C. 468. ('16) A.C. 843; 
Birendra \Uith v. Shibaram (’32) A.C. 473, (1953> 


1 Cal. 208; Bihari Lnl v. Dnud //»«nm (1913) 33 
All. 210, IS I.C. 721. In the followinc; cases it 
was l>c-lcl th.it the <»imprnmise <li(l not bind the 
tual rL'\xTsioncTs; Himmat Bahadur v. Uhanpnt 
Bai >1916) 38 AM. 333. 33 I.C. 148, (’17) A.A. 
4Sl (do hnnn fide dispute and no bona fide settle¬ 
ment!; Kanhaiija Lai v. KUhori Lai (1916) 38 AH. 
679, .35 I.C. 68-3, (’16) A.A. 38 [probably no 
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entered into by her bona fide for the 

sionerl ^uite^a^ advantage, binds the rever- 

ZT as a decree against her after litigation, though they 

^al the to the transaction (i) [ill. (c)]. In either case the fact 

val^fv alienation of the estate does not affect its 

wb i '^h.ch is the result of a compromise, or the mode by 

which a compromise is carried into effect, falls within the power of the holder of 

to befndredt as being an alienation wMch is to be deemed 

inrhjrpfJ hu ^ necessi y, <^as being in a parallel position to an alienation 
iirle qohI V (o) ■ Th® question whether a compromise is a bona 

Str f 1 right between the parties depends on the sub- 

stance of the transaction and in order that it may bind the estate it should 
be a prudent and reasonable act (k ). 


A reversioner would be precluded from questioning the alienation on any 

buth ground if he has m fact elected to assent to the transaction and received 

Jenciit under it in circumstances inviting the application of the doctrine of 

election or ratification (/cl). The cases on the subject show that the rule of 

^Sloppcl also has been involved in such cases. In Subbu Chettifs Family 

I an ICS V Raghava Mudaliar the Supreme Court pointed out that the 

pnnciple of election or estoppel or ratification must be applied with due 

circunispection and held that the mere fact that the reversioner has received 

some cnc t un er the transaction or has not challenged the validity of the 

ransac ion w en it took place cannot bar his rights as a reversioner when 
reversion m his favour falls open (/c2). 

(2) An alienation by way of compromise entered into between a limited 
owner an a person who had no bona fide claim at all to the estate when the 
compromise was entered into does not bind the reversioners (/). But if the 
coinpiomise is a bona fide one, entered into by the widow with a rival 
c aimant oi the benefit of the husband’s estate, it would bind the rever- 
sioners. The widow cannot however by such compromise with a person 
c aiming adversely to the estate convert her limited estate into an absolute 
es ate in some of the properties (m). Where a presumptive reversioner sued 
o set asif e a gift by a widow and a compromise was entered into by which 


Innecr no22) 4<J I.A. 312. 1 Pat. 74 

Si V’D KishoH 

-^0 Cl-?' A 370. 39 U 

. iO M ,) A P. 490 [rompromise by a widow i 

Ji.-r claim a> a leeatre under her husband's will) 

A/m;> Anrnvan V. Mo/,afoi> Prasad (1918) 3 Pa 

„ l ( ’.I **i A.P. 86 fcompromij 

not for the be^ent of the estate); Narain Singh - 

I\ai fC.mmr (1922) 41 All. 428. 66 I.C. 82. ('25 

A.A. 217 fcompromise not for the beneSt of th 

est.itp); Musnmmnt Dhagicati v. Jauadam (19211 

Pat L.J. 604. 621-622, 67 I.C. 597, ('22) A.I 

claim); Pulltnjija v. Appann 
( o7) A. Andh. Pra. 846. 

(/) liainuimran Prasad v. Shijam Kumari (1922 
49 I.A. 342, 1 Pat. 741, 69 I.C. 71. (*22) A.PC 
approving Stohcftdrc Nath v. Hhainsuiificst* 
Lio 3^„31 Cal. L.J. 157. 27 I.C. 954 ('15) A.C 
T * * aupa V. Kuniatal Hiralal (1930) S' 

I.A. 177, 55 Bom. 455, 123 I.C. 709, (’30) A.PC 


163. 

(/) Bamsumram Prasad v. S/i(/am Kumari (1922) 
1 Pat. 741, 715.746, 49 I.A. 342. 69 I.C. 71, 
(■22) A.PC. 356; Babulal v. Staniklal (1941) Nag. 
124, 192 I.C. 826. ('41) A.N. 79. 

ik) Mst. Phool Kucr v. .U$/. Pern Kucr (1952) 
S.e.R. 793, /'52) A.SC. 207; Karuppa Udatjar v. 
ScUamutiiu Udayar (1956) 2 Mad. L-J. 250; 

Arfun Singh v. Virendra ('71) A.A. 29. 

(kl) Saint Madho Das v. Mukund Ram (1955) 
2 S.e.R. 22. Also see EkkaH Ghosh v. Chitta^ 
rekha ('58) A.C. 447. 

(1:2) (1961) 3 S.e.R. 624. 632. 

(f) Obata Kondama v. Kandasomi (1924) 51 I-A. 
145. 47 .Mad. 181, 79 T.C. 961, ('24) A.PC. 56; 
Baiinath floi v. Mangla Prasad (1926) 5 Pat. 350, 
90 I.C. 732. ('26) A.P. 1; Mathukumalli Ramayya 
V. Uppalapati Lakshmayya (1943) Mad. 1, 202 LC. 
1, 69 I.A. 110, ('42) A.PC. 54, 

(m) Perireddi v. Venkairajtt (1947) Mad. 681* 
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a portion of the estate was transferred to him, it was held that the comprc- 
mise was not binding on the actual reversioner (n). See § 182, ill. (2), 

Illustrations 

(a) A has a son B, who is joint with him. A adopts the Mahomedan faith, but the 
management of the joint property remains with him. B then dies leaving a daughter D. 
Then A dies leaving his grand-daughter, D, and a son S by a predeceased daughter DL 
On A’s death D claims the whole of the joint family property on the ground that A’s con¬ 
version operated as a forfeiture of his rights in the property and that the property became 

immediately on A’s conversion the property of B. S claims 
the property as A’s daughter’s son. A compromise is then 
arrived at between the parties under which D obtains 8i 
annas of the joint property and S gets 7i annas. S then 
alienates his shares to X. After D’s death, her son, F, 
claiming to be the reversionary heir to his grandfather, 
B, brings a suit against X to recover from him the 
property transferred to him by S. It is contended on 
behalf of F that D, as B’s daughter, took only a limited 
interest in the property, and that she had therefore no 
authority, in the absence of legal necessity, to alienate 
the annas share in favour of S. 

On the above facts it was held by the Privy Council that the compromise was binding 
upon F and that he was not entitled to recover the property from X. Their Lordships 
said: “The true test to apply to a transaction which is challenged by the reversioners as 
an alienation not binding on them is, whether the alienee derives title from the holder of 
the limited interest or life tenant. In the present case Khairati Lai [S] acquired no right 
from the daughter [DJ of Daulat [B], for the ‘compromise’, to use their Lordships’ language 
in Rani Mewa Kwar v. Rani Hulas Kwar (o), is based on the assumption that there was 
an antecedent title of some kind in the parties and the agreement acknowledges and 
defines what that title is’’: Kliunni Lai v. Gobind Krishna (1911) 33 All. 356, 38 I.A. 87. 
102-103, 10 I.C. 471. 

(b) A Hindu, H, dies leaving a widow, W, and a daughter, D. After the death of H, 

W adopted a son P to H. P dies leaving a widow B, and 
H =. W a daughter, S. After P’s death D claiming as the heir of 

_j_ her father, H, sues B for possession of certain property 

I '] alleging that it formed part of the estate of H and that B 

D P = B was not entitled to retain it. B contends that the property 

I in dispute belonged to P as the lawfully adopted son of H, 

S and that on P’s death she, as P’s widow, became entitled 

to it. The suit is settled by a compromise by which the 
property is divided in certain shares between D and B. B then dies, and after her death 
her daughter S sues D to set aside the compromise entered into by her mother. B, alleging 
that it involved an alienation of part of the property of her father, P, and that B, as P's 
widow, had no authority to alienate it without legal necessity and for recovery of the 
property from D. Upon these facts it was held by the Judicial Committee that the 
compromise was binding on S, and that she was not entitled to recover from D the property 
transferred to her by B. Their Lordships said: “The compromise in question is in no 
sense of the word an alienation by a limited owner of the family property, but a family 
settlement in which each party t^es a share of the family property by virtue of the 
independent title which is, to that extent, and by way of compromise, admitted by the 
other parties’’: Hiran Bibi v. Sohan Bibi (1914) 18 C.W.N. 929, 932, 24 I.C. 309, (’14) 
A.PC. 44. 

(c) A Hindu died leaving a widow and a paternal uncle’s son. Prior to his death 
the deceased had brought a suit for a sale of certain properties mortgaged to him. The 
suit was continued by the widow, and she obtained a decree for Rs. 1,47,000. Six of the 
mortgaged properties were then put up for sale by auction, and the widow, having leave 
to bid, bought them for Rs. 65,075. The mortgagors filed a petition in objection to the 
sale. The widow entered into a compromise with the mortgagors, one of the terms of 
the compromise being that the sale should be set aside. It was contended in a suit brought 


(n) Mt. Hafpali Kunicar v. Sur/u Roi (1936) 58 (1943) Mad. 1, 202 I.C. 1, (1942) A.L.J. 392, 

All. 1041 (F.B.). 163 I.C. 756. (’36) A.A. 507; 69 I.A. 110, (*42) A.PC. 54. 

MathukumaUi Rainayya v. Uppalapati Lakihmayya (o) (1875) 1 I.A. at p. 166. 
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uncle s son against the widow, the mortgagors and certain nersons to 
whom the properties were sold iinder the compromise that as the widow had purchased 
auction, the ^^action was an alienation of immovable property and therefore 

0922T «IrSI i°Par74rS VC. 7rr22T 

8 192 '^^U®wi?? t? which the reversioners are not parties. 

& 19.; deals with cases of compromise to which the reversioners are parties. 

‘Cnnct^rff of proof in cases of compromise, see notes to § 182 “Burden of proof; 

Consent decree mvolving alienation to mortgagee” at p. 226. 


194. Compromise by widow of claims made by next reversioner.—Where 
a widow in possession of her husband’s estate has entered into a compromise 
of a claim made by the next reversioner in respect of the estate, and the com¬ 
promise is in the circumstances a family settlement which is prudent and 
reasonable, it is binding upon the estate [that is, the whole body of rever¬ 
sioners] (p). A mere device, however, between the widow and the next re¬ 
versioner to divide the estate between them cannot be supported on the 
ground of a family arrangement (q). 

Thus a surrender by a widow of the whole of her husband’s estate to the next 
reversion^, coupled with a re-transfer of the estate by him to the widow whereby she is 

absolute owner thereof, and a transfer back by the widow to him of part 
ot the estate, cannot be supported as a family arrangement, and it is not binding on the 
actual reversioner at the widow’s death, not even if he is the son of the consenting 
reversioner. If the widow purporting to be the absolute owner of the properties that 

came m her share, transfers them to a third person the actual reversioner is entitled to 
have the transfer set aside (q). 


194A. Widow’s power of alienation for payment of trade debts.—A 
widow or other limited heir may alienate or charge the estate for payment of 
debts properly incurred by her in connection with the business inherited by 
her from the deceased owner (r). If the business involves the purchase and 
re-sale of immovable property, she may in the course of business sell properties 
so purchased by her. No question of legal necessity arises in such a case (s). 

195. Unsecured debts incurred by widow for legal necessity.—Debts 
contracted by a widow or other female heir may be ordinary debts incurred 
for purposes amounting to a legal necessity, e.g., marriage of her daughter, or 
they may be trade debts. 

As regards ordinary debts incurred for a legal necessity, there is a conflict 
of opinion whether if the debt is not secured by a mortgage or a charge on 
the estate, the estate is liable in the hands of the reversioners after the 
widow’s death. 


It has been held by the High Courts of Madras (t), and Allahabad (u), that the estate 
is not liable in such a case, the reason given being that a creditor who has accepted the 


(p) Mata Prasad v. Nageshar Sahai (1925) 52 
I.A. 398, 47 All. 883, 91 I.C. 37, ('25) A.PC. 272 
(compromtse of suit). 

(<|) Thnkur Praiad v. Musamrrtat Dipa Kuer 
(1931) 10 Pat. 352. 134 I.C. 129, ('31) A.P. 442. 

(f) Sftam Sunder v. Acchhan Kunwar (1898) 21 
All. 71, 25 I.A. 183. See also Amarnath v. Achan 
Kuar (1892) 14 All. 420, 19 I.A. 196. 

(a) Pahalwat% Singh v. Jiwan Das (1919) 42 All. 


109, 59 I.C. 162, (*20) A.A. 345. 

(() Aamosami v. S€Uattammal (1882) 4 N(.id. 3<o. 
See also Begella v. Nimushakaci (1910) 33 Mad. 
492, 5 I.C. 271. 

(u) Dhirai Singh v. Manga Ram (1897) 19 All. 
300 (money borrowed by widow for marrijce e*- 
penaes of jnnnd-dauKhter—no writing]. But see 
Surat Prasad v. MaSchna (1945) AU. 465, which 
seema to overrule this case. 
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personal liability of a widow is not entitled to proceed against the estate. On the other 
hand, it has been held by the High Court of Calcutta (v), that the debt being incurred 
for a legal necessity the estate is liable even if no mortgage or charge is created on the 
estate. In a later Calcutta case (lu) where necessary repairs were executed to a house 
inherited by a daughter from her father, it was held that the estate of the father was 
liable though no charge had been created, the ground of the decision being that the estate 
had benefited by the repairs. A Full Bench of the Bombay High Court has followed the 
Calcutta High Court dissenting from other High Courts and overruling its own earlier 
decision (x). This is also the view taken in Nagpur (y). But if the creditor wishes to 
proceed agairrst the estate he must frame his suit in a proper manner (z ); for if the suit 
is filed against the widow personally and not as representing the estate, only the widow s 
interest can be proceeded against in execution (a). 

As regards trade debts it has been held that such debts properly incurred 
by a widow on the credit of the assets of the business inherited by her from 
her husband are recoverable after her death out of the assets of the business 
as against the reversioners who have succeeded thereto even in the absence 
of a specific charge on the estate (b). 

A widow who borrows on a simple bond may bind the estate by subsequently creating 
a mortgage on the estate for payment of the debt comprised in the bond (c). As to 
alienations for trade debts see § 194A. 

196. Acknowledgment of debt by widow.—It was provided by sec. 3 of 
the Limitation (Amendment) Act, 1927 that an acknowledgment signed, or a 
payment made, in respect of any liability, by a widow or other limited heir, 
shall be a valid acknowledgment or payment, as the case may be, as against a 
reversioner succeeding to such liability (d ). 

Now see section 21 (3) (a) of the new Limitation Act 36 of 1963. 


197. Surrender of estate by widow.— (1) Surrender must be of whole 
estate. —An alienation by a widow or other limited heir of the estate inherited 
by her may be validated if it can be shown to be a surrender of her whole 
interest in the whole estate (e) in favour of the nearest reversioner, if there be 
only one, or of the whole body of reversioners, if there be more than one (f ), 
at the time of the alienation. In such circumstances the question of necessity 
does not fall to be considered [ills, (a) to (d) and (f)]. But the surrender 
must be a bona fide surrender, and not a device to divide the estate with the 
reversioner (g). It must be noted that surrender by the widow and accept- 


(o) liamcoomar v. Ichamoyi (1881) 6 Cal. 36 
[money borrowed by widow for marriage expenses 
of grand-daughter—no writing]. 

(u;) Hurry v. Gonesh (1884) 10 Cal. 823. 

(r) Dhondu Yeshicant v. Mlshrilat Suraimall 
(1936) 60 Bom. 311, 38 Bom. L.B. 6, J60 I.C. 
1046, (’36) A.B. 59 [F.B.). 

(!/) Roghoappa v. Balappa (1939) Nag. 347. 

(z) Anandrao v. Mt. Annapurnabai (1937) Nag. 
1, (’37) A.N. 299. 

(<j) Vacant Hao v. Beharilal (1938) Nag. 382, 
(•38) A.N. 225; Sheikh Chtuit Mian v. Thaktir 
Panchanan Singh (1936) 15 Pal. 798, 166 I.C. 594, 
(’37) A.P. 58. 

(b) Sakrabluxi v. Maganlal (1902) 26 Bom. 206; 
Pahalwan Singh v. Jiuan Das (1918) 42 All. 109, 
59 I.C. 162, ('20) A.A. 345. 

(c) Bhup Singh v. Jhamman Singh (1922) 44 
All. 95. 65 I.C. 724, (’22) A.A. 169. 

(d) For the view token before the Amendment 
Aft of 1927 see Soni Aom v. Knnhaiya Lai (1913) 
40 l.A. 74 35 All. 227, 19 I.C. 291, affmg. 32 All. 


33, 3 I.C. 725. 

(c) Mathukumalli Ramayyn v. Uppalapati Laksh~ 
mayya (1943) Mad. 1. 202 I.C. 1, 69 l.A. 110, 
('42) A.PC. 54. Nallaya v. Angaiyammal (’64) 
A.M. 260. 

If) Maniayo v. Sheshgiri (1925) 49 Bom. 187, 85 
I.C. 20. (’25) A.B. 129. 

(g) Rangasami v. Nachiappa (1919) 46 l.A. 72, 
84. 42 Mad. 523, 537, 50 I.C. 498, (’18) A.PC. 
196; Bhagtvat Koer v. Dhanukdhari Prashad Singh 
(1919) 46 l.A. 259. 271, 47 Cal. 466, 483, 53 
I.C. 347, (’19) A.PC. 75; Surerhu^or v. Maheshrani 
(1920) 47 l.A. 233, 48 Cal. 100, 57 I.C. 325, 
(’21) A.PC. 107; Behari Lai v. Madho Lai (1892) 
19 Cal. 236, 19 l.A. 30; Rangappa v. Kamti (1908) 
31 Mad. 366; Pilu v. Babaji (1910) 34 Bom. 165, 
4 I.C. 584; Moti v. Laldas (1917) 41 Bom. 93, 
37 I.C. 945. (’16) A.B. 85; Khawani Singh v. Che$ 
Ram (1917) 39 All. 1, 37 I.C. 86 (’17) A.A. 341; 
Sham Rathi v. Jaichha (1937) 39 All. 520. 40 I.C. 
117, (’17) A.A. 300; Diltor Koer v. Harku Singh 
(1917) 2 Pat. L.J. 578, 41 I.C. 631, (’17) A.P. 
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ance by the reversioner are not matters of contract. The estate vests in the 
reversioner by operation of law without any act of acceptance by the rever¬ 
sioner (/i). A sale of the estate for consideration cannot be regarded as a 
surrender (i) [ills, (e), (h) and (i)]. If there are two or more widows, the 
surrender must be by all of them ( 3 ). 

Though it is open to a widow to surrender the estate to the next rever¬ 
sioner even where the latter is a female heir [§ 197(2)], a widow cannot 
validly surrender in favour of the next female heir and her husband jointly. 
The husband would be a stranger in this context (fc). A valid surrender 
cannot be made in favour of anybody except the nearest reversioner, if there 
be one, or of the whole body of reversioners ( 1 ). 

The omission, due to ignorance or to oversight, of a small portion of the whole pro¬ 
perty. does not affect the validity of the surrender when it is otherwise bona fide (m). 
Where the husband exchanged one land for another and the deed of surrender by the 
widow mentioned the survey number of the former but the latter was actually delivered, 
the surrender was held to be valid (n). 

It is settled by long practice and confirmed by decisions that a Hindu widow can 
renounce in favour of the nearest reversioner if there be only one, or of all the reversioners 
nearest in degree if they are more than one at the moment. That is to say, she can, so to 
speak, by voluntary act operate her own death. The principle on which the whole trans¬ 
action rests is the effacement of the widow—an effacemcnt which in other circumstances is 
effected by actual death or by civil death—which opens the estate of the deceased husband 
to his next heirs at that date. Now, there cannot be a widow who is partly cfiaced and 
partly not so, and consequently there can be no surrender or renunciation of port of the 
estate (o). The surrender may be effected by any process having that effect, provided that 
there is a bona fide and total renunciation of the widow’s right to hold the property. Thus 
a compromise between a widow and the next reversioner may operate as a surrender (p) 
[see ill. (d)]. It is not even necessary that the limited owner shall purport to transfer the 
property to the next reversioner (q). Again the surrender need not be effected by a single 
transfer of all the properties at the same time. It may consist of successive transfers 
provided the result at the end is a complete effacement of the widow (r). The Bombay 
High Court has held that a surrender is possible and valid even if the estate of the 
widow is in the possession of an adverse claimant who has completed his title to it 
by adverse possession (s). 

The Patna High Court has held that a deed of surrender is really a deed of gift and 
not a deed of release for purposes of stamp (t). The Calcutta High Court has however 
expressed doubts on the propriety of this view. It has held, that a deed of surrender docs 
not in law or fact purport to transfer any property. The widow merely withdraws herself 
from the estate and the next heir steps in to the inheritance as a matter of law. At any 


538; CJiiitulcr v. S'irn<i»ioyi (1894) 22 Cal. 354; 
Thakiir Prasad v. Miisammant Dipa Kuer (1931) 
10 P.it. 352, 134 I.C. 129, (*31) A.P. 442; Ram 
Karan v. Baidka Singh (’34) A.P. 345; Ashalata v. 
Amiya Kumar ('58) A.C. 71. 

(/i) Kntvarial v. Dadubhai (1934) S.C.R. 339, 
('54) A.SC. 61. 

(0 Shantikumar Pal v. ^Itikund Lai Mandal 
(1935) 62 Cal. 204, 136 I.C. 209, ('33) A.C. 20. 

(0 Dulhin Parbati Kucr v. Baijnath Prasad (1935) 
14 P.at. 518. 

(k) Mummareddi v. Durairaia Naidu (1951) 
S.C.R. 635. 

(0 Phool Kuer v. Pern Kucr (1952) S.C.R. 793; 
Ram Charan v. Cirfancindini (’59) A. All. 473. 

(m) Copal Singh v. Uijar Singh (1955) 1 S.C.R. 
86, ('54) A.SC. 579, 581; Haribhai Annaji v. Naro- 
yan Hari (1938) Bom. 723; Radhashyam v. Hari 
Pada (’62) A.C. 100; Braieshwaree Dasee v. Mono 
Ranjan Datta (1937) 1 Cal. 690, 171 I.C. 626, 
('37) A.C. 167. 

(n) Ramayya v. Bapanamma (1937) Mad. 248, 


166 I.C. 153, (’37) A.M. 146. 

(o) Ranga^ami v. Sachiappa (1919) 46 I.A. 72, 
79-80, 42 Mad. 523, 332, SO I.C. 498, (’18) A.PC. 
196. Also see Kamlabai v. S/>eo Shankar ('58) 
A.SC. 914. 

(p) Bhagtcat Kocr v. Dhanukdhari (1919) 46 I.A. 
239. 271, 47 Cal. 466, 483. S3 I.C. 347. (’19) 
A.PC. 73; Surcs/iurar v. Maheshrani (1920) 47 I-A. 
233, 48 Cal. 100, 57 I.C. 325, (’21) A.PC. 107; 
Chinnasuami v. Appa^iftjmi (1919) 42 Mad. 25, 48 
I.C. 147. (’19) A.M. 863; Angamuthu v. Varatha- 
raitilu (1918) 42 Mad. 854. 53 I.C. 386. (20) 
A.M. 627; Roma iVo'io v. Dhondi (1923) 47 Bom. 
678, 76 I.C. 607 (’23) A.B. 432; Rom Adhar v. 
Ram Sfanohar (1923) 43 All. 610, 73 I.C. 990, 
(’24) A.A. 114. 

(q) Prem Sarain v. Hansraj (1946) All. 837. 

(r) Moru v, Hofiso (1926) 48 All. 485, 95 I.C. 
543, (’26) A.A. 413. 

(s) Natvarlal v. Dadubhai (1949) Bom. 869. 

(t) In re: Khetramoni Debya (1937) 17 Pat. 95 
(F.B.). 172 I.C. 847, (’38) A.P. 33. 
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rate if it is not in the form of a deed of gift, it does not require to be stamped and 
attested as such (u). 

Transfer .—If a widow attempts to transfer any property to the next reversioner, and 
if the transfer is void by reason of any law, no title is conferred upon the transferee, even 
though she may have an intention to make a valid surrender (u). 

It has been held in a case decided by the Patna High Court that surrender not being 
a transfer is not hit by the doctrine of lis pendens (u>). 

Surrender by ii>tdou) coupled with a provision for her maintenance.—A surrender as 
stated above, must be a bona fide surrender, not a device to div'ide the estate with the 
reversioner. To make an arrangement for such a device, it is not necessary that the lady 
surrendering should part with the property directly. An arrangement, by winch the rever¬ 
sioner as a consideration for the surrender promised to convey a portion of the property 
to a noiniJiee or nomitiecs of the lady surrendering, might well fall under the description 
cf a device to divide the estate. But where disputes arise between a widow and the next 
reversioner as to title to her husband’s property, and a compromise is entered into whereby 
the widow relinquishes her right of succession to the property in consideration of a small 
portion of the property being set apart for her maintenuyice for her life, the compromise is 
a bona fide surrender of the whole estate, and not a device to divide it with the next re¬ 
versioner (x) [ills, (d) and (e)]. This decision was treated as an authority in a Bombay 
case for the proposition that a surrender may be total in spite of a provision for the 
maintenance of the widow surrendering the estate (y). The surrender amounts to efface- 
ment by the widow from the husband’s estate and rclyinrr on this doctrine it was decided 
by a Full Bench of the High Court of Andhra Pradesh that a widow after surrendering her 
estate in favour of the next reversioner cannot claim maiiitenance out of the estate in the 
hands of the surrenderee if there was no such arrangement between the parties, and where 
there is .such an arrangement she cannot seek revision of the terms of the arrangement (c). 
Wliere the estate consisted of 231 acres of land and the widow reserved 42 acres thereout 
for her maintenance and purported to surrender the rest to her daughter, the next rever¬ 
sioner, it was held that the transaction did not amount to a valid surrender fa). Where 
the widow purporting to surrender her estate reserved a life interest for herself, the Privy 
Council hold that there was no valid surrender (b). Where an estate was small ^nd the 
income was just sufficient for the maintenance of the widow and the deed of surrender 
stij)ulated that the entire income after the payment of land revenue should be paid to 
her, it was held that no valid surrender was possible and that it was therefore invalid (c). 
When a surrender by a Hindu widow of the entire estate in favour of the next reversioner 
forms an integral part of an arrangement under which certain named relatives of the 
widow receive the major portion of the property by transfer from the reversioner and 
only a small portion of the property is left to the latter, it was held that th? surrender 
was not bona fide at all (d). But from the mere circumstance that other documents such 
as maintenance deed in favour of the widow and a gift deed in favour of another wore 
executed by the surrenderee on the same day it may not be inferred that the surrender 


fn) Kurunamouec v. Mui/a Moi/i (1918) A.C. 81; 
Thinivenkiddsuumi v. Palhtui Ammal f'6l) A.M. 
291. 

(u) Pandu A/ari Lote v. Shriputi (195-1) Bom. 169, 
(’.?.'l) A.B. 428. (19'>:1) .IS Bom. I..B, 617 (F.B.). 
Also soe Ilardeo Sinnh v. KniiyUdhi Kiinuar (1954) 
All. L.J. 562. 

<u;) Jidam Missir v. Pradip Missir ('.58) A.P. 
115. 

(i) Surff/ricor v. MahesJiruni (1920) 47 I.A. 233, 
48 C.d. JOO. 57 I.C. 325. ('21) A.PC. 107; Soni 
V. Tai (1923) 47 Bom. 431, 76 I.C. 265. ('23) 
A.B. 191. See also Item Oiiindvr v. Sarnamuyi 
(1894) 22 C,»l. 354 (not Rood law, corrert view— 
alienation wliolly voldl; Kunnram v. K<n/ii Chandra 
(1909) 14 C.W.N. 226, 21 I.C. 660 [a decision of 
duuhtfu] iiutli;)rityl; Chulla Siibbiah v. Paluri (1908) 
31 M,id. 446 [si«rn'nd<'r of entire interest to rever- 
•ioncr—tr.insfer back by resersioner f»f one-third to 
widow's brother pursuant to agreement at time of 
surrender—surrender held valid]; Rangappa v. 
Kdoi/i (1908) 31 M.td. 366 (not good law—com¬ 
mented on adversely by P.C. in (1919) 46 I.A. 72, 
84, 42 Mad. 523. 537, .50 I.C. 498. ('18) A.PC. 
196]; SKonna v. Viranna (1934) 57 Mad. 749, 148 


I.C. 828. ('31) A.PC. 105. where the widow reserv¬ 
ed only 6 acres of land for her maintenance; Rarni 
Rrddi v. Umannna ('.55) A Andh. Pra. 232 

(F.B.); Ashnhttfi v. Autii/o Kumar ('.58) A.C. 71. 

(I/) Rama \aiin v. Dhnndi Muiari (1923) 47 Bom. 
678, 76 I C. 607. (’23) A R. 432. dissenting (mm 
Adifcppa V. Timtappa (1920) 41 Bom. 255, 55 I.C. 

369, (’20) A.B. 345; fCrtsiina Mhatarha v. Bahon 

Ramhhuit (1944) Rom. 287. 

(z) V. Kiindammn v. V. Scsbammo (’57) A. 

Andh. Pra. 1-56. 

la) Ganaatthor v. Prabhiidha (1932) -56 Bom. 
410. no I.C. 884, (’32) A.B. 625. 

<b) Bchari Lai v. Madho Lai (1891) 19 I.A. 30, 
19 Cal. 236. 

(t) Artant Silkanth v. L<da Riipnara'jan (194-5) 
Kacj. 698. 

(ft) Chandra Akkamma w Ohandru Rrahmadu 
(1950) 1 M.,d. L.I. 750, (’.50) A.M. 617; Reference 
may also he made to VenkatcMiarla v. Chullaiya 
(•53) AM. 551. (1953) 1 M.L.J. 167 which was 
d's^ented from in Kappanna v. Perama (’60) A.M. 
154, (1960) Mad. 11.5; Ram Prasad v. Sital Prasad 
(■65) A.P. 47. 
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circumstances, tho extent of the estate aiven -a consider all tne surrounding 

recocnisedlhat'rnrLl*’® (‘'2) .t was pointed out that once it is 

Tropenr fo! ?^e or setting apart a port.on of the h^\and‘I 

dte^ ‘^ynrTnrS-'rh- ‘^n^^ li^et^ " 

surreS"br™r%rr^nrbe Tanid^n^ ^ surrender is immaterial. Therefore, a 

ny ner cannot be called into question on the ground of improper motive (e). 

o t Surrender m favour of female reversioners.—A surrender, ol the 
estate may be made even in favour of a female reversioner (f). A surrender, 
however, to a female reversioner does not enlarge the estate of such rever¬ 
sioner, but merely accelerates it. It does not confer on the female reversioner 
any larger estate than the lunited and qualified estate to which she would 
have succeeded had she survived the limited heir (g) [iU. (gj], 

revtrIoL^“*^‘f ^ limited owner and on her death it passes to the next 

reversioner. It cannot, however, revert to the widow, for the widow has by the surrender 

maT ^ estate inlavour ofX ne^^ 

Trouertv or f ^ substantial part of the 

she does so the^surrenH^r^^-what is necessary for her maintenance. If 
a case t remni*. rp I invalid and does not bind the actual reversioners. In such 

a case a remote reversioner may file a suit for declaration to that effect (j). 

(3) 5urre7ider in favour of fernale reversioners in Bombay .—The provi¬ 
sions of sub-§ (2) do not apply to such females in Bombay as take an absolute 
interest in property inherited by them from a male, e.g., the daughter, 
daughter s daughter, and the like. A surrender to such a female passes the 
whole estate absolutely to her [see ill. (h)]. 

(4) Gift of whole property to a third party with consent of next rever- 
^oner. There is a conflict of opinion whether a gift by a widow of her entire 
interest in the whole estate to a stranger with the consent of the next rever¬ 
sioner can be supported as a surrender so as to bind the actual reversioner 
at the widow’s death [§ 183(4)]. 

(5) Where surrender follows prior alienations .—Where a portion of the 
estate was validly alienated by the widow for legal necessity (such as dis¬ 
charge of husband’s debts) and the remaining estate was then surrendered it 


(dl) Doddu Veeraiali v. Aripirala Venkata (*68) 

A.A.P. 276. ' ^ 

(d2) Chinnanujrappa v. Naratjammal ^66) 

A.M. 169. ' 

(e) Chalfa Subbiah v. Paluri (1908) 31 Mad. 446; 
Subbalaji$hmi v. S'araijaiia Ayyar (1935) 58 Mad! 

391, (’34) A.M. 535; Venkatcswarlu 
V. Cnallaiyo, supra. 

(f) Sitanna v. Viraiina (1934) 57 Mad. 749, 148 
I.C. 828, (*34) A.PC. 105. 

(g) Bhupal Ram v. Laclima Ktiar (1889) 11 All. 
253; Bepin Beliari v. Durga Charan (1908) 35 Cal. 


1086, 1090; Rtip Rum v. Rewati (1910) 32 All. 
582, 6 I.C. 541. 

(h) Sartaji v. Ramjas (1924) 46 All. 59. 79 I.C. 
25, (’24) A.A. 166. But see Chengappa Burada^ 
gunta (1920) 43 Mad. 8.55, 60 I.C. 135, (’21) 
A.M. 246. 

(0 Sheo Sankar Dayal v. Kamalabati (1950) Nag. 
589. Also see Siimon/rol/fH v. RisJiabhkumar (1933) 
Nag. 69, (*52) A.N*. 295. 

(;■) fanki Sath Ray v. Jyotisli Chandra Achariya 
Choudhiiri (1941) I Cal. 231. 193 I.C. 419, ('41) 
A.C. 41. 
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was held that the surrender was valid (k). Where a widow alienates a por¬ 
tion of the estate inherited by her from her husband without legal necessity 
and subsequently surrenders the whole of her interest in the estate to the 
next reversioner, the surrender itself is valid. But there was a difference of 
judicial opinion as to whether the reversioner in such a case is entitled to 
claim immediate possession of the portion alienated or he must wait for 
possession until the death of the widow. In Natxyarlal v. Dadubkai {1) the 
Supreme Court held that although the widow herself was incapable of dis¬ 
puting the title of the alienee or of the person who has title against her by 
adverse possession, a like disability did not attach to the reversioner as the 
latter dees not derive title from the widow even in the case of surrender. 
The reversioner does not take the property subject to the rights created by 
the widow. The reversioner in such a case is entitled to immediately recover 
possession of the property from that person as heir of the last small holder. 

The contrary view taken by the Madras High Court (m) and accepted by the Allaha¬ 
bad (n) and Patna (o) High Courts was commented upon and the view taken by the 
Calcutta (p) and Bombay (q) High Courts was referred to with approval by the Supreme 
Court in that case. 

In the above case decided by the Supreme Court (r) and in a number of decisions of 
the Privy Council it has been reiterated that “the whole doctrine of surrender is based 
upon the analogy or legal fiction of the widow’s death. The widow’s estate is an inter¬ 
posed limitation or obstruction which prevents or impedes the course of succession in 
favour of the heir of her husband. It is opien to the widow by a voluntary act of her 
own to remove this obstruction and efface herself from the husband’s estate altogether. 
If she does that the consequence is the same as if she died a natural death and the 
next heir of her husband then living step in at once under the ordinary law of inheritance.’’ 
It was also pointed out by the Supreme Court in that case that “surrender is not really 
an act of alienation of the widow of her rights in favour of the reversioner. The 
reversioner does not occupy the position of a grantee or transferee, and does not derive 
his title from her. It is the self-effacement by the widow that forms the basis of 
surrender and not the ex facie transfer by which such effacement is brought about.” 

(6) Surrender followed by adoption .—It has been held by a Full Bench 
of the Bombay High Court (s) overruling some of its earlier decisions to the 
contrary (t) that a valid surrender made by a Hindu widow of her husband’s 
estate to the next reversioner can be defeated by a subsequent adoption by 
her of a son to her husband. The effect of the adoption will be to divest the 
estate of the surrenderee. In an earlier decision of that Court it had been 
held that a partial surrender being invalid the right of the surrenderee would 
be defeated (u). As to rights of the adopted son, see § 509. Also see § 509A. 


(k) Bama'/ua v. Baponamma (1937) Mad. 248, 
150 I.C, 153, (’37) A M. 140. 

(1954) S.e.R. 339. ('54) A.SC. 61, 

(ni) Siihhamnui v. Subramanyam, 1 L.R. 39 
Mad. 103.5, Sundnrasiva v. Vivamma (1925) 48 
Mad. 933. 91 I.C. 401. ('25) A M. 1267; Thripura- 
Mundara Bao v. Kutayija (‘.51) Mad. 753; Aruna- 
chala \. Arumuga, (’53) A.M. 550. But see Bilige 
Lavminaratjana Bao Fernandes (19.56) 2 Mad. 
L.J 211. 

(fi) Lachmi v. Lachho (1927) 49 All. 334, 100 
I.C. 764, ('27) A.A. 258. But see Baghuraf v. Babu 
(‘52) A.A. 875. 

lO) Basiidco V. Baidyanath (’35) A. Pat. 175. But 
now see Bam Karate v. Baidka Singh ('54) A.P. 
54-5. Also see Julam Misiir v. Pradip Misfir (*58) 
A.P. 115. 

tp* Bam Kridina v. Kamahja. 40 Cal. W.N. 208. 
Bui see Prafulla v. Bhabani, 52 Cal. 1018, 91 I.C. 


897, ('26) A.C. 121. 

(< 7 ) S’dtvarlal v. Dadubhai (1949) 51 Bom. L.R. 
803, (*50) A.B. .55 (F.B.); Fsiliaperumal v. Kuppayee 
Ammal (‘63) A.M, 110. 

(r) (1954) S.e.R. 339. (’54) A.SC. 61. 

(t) B'huhali v. Cuudappa (19-54) Rom. 1026, .56 
Bom. L.R. .501 <F.B.); Pandti v. Alahadu 

(19.5()) Bom. 487. <1951) A.B. 170; Tukaram v. 
Gangi ('57) A.N. 28. Co»i(ru Vcnkatatiarlu v. Chal~ 
liya (1953) I Mad. L.J. 167, (’53) A.M. 5.51. 

(0 Rama Nana v. Dhondi (1923) 47 Bom. 678, 
76 I.C. 607, {'23) A.B. 432; yc'i)»u,«n(a v. Aotu 
(1934) 58 Bom. 521. 154 I.C, 252. ('34> A.B. 351; 
Krishna v. Bahan (1944) Bom. 287, (’45) A.B. 24, 
(1944) 46 Bom. LR. 6J4; Shuntaram v. Keru 
Krishna (1948) Bom. 369, ('48) A B. 381, (1918) 
50 Bom. L.R. 283. 

(II) Pilu V. Babaii (1910) 34 Dorn. 165, 4 I.C. 
584. 
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(7) Limitation.—A surrender operates eo instanti to clothe the rever¬ 
sioner with the right to impugn the widow’s act of alienation as laid down by 
the Supreme Court in Natvarlal v. Dadubhai (v). In a later case it has been 
held by the High Court of Andhra Pradesh (ly), disagreeing with a decision 
of the Allahabad High Court (x), that since the surrenderee is entitled to 
recover immediate possession his suit to recover any property belonging to 

the estate from an alienee is governed by Art. 144 and not Art. 141 of the 
Limitation Act. 

Now see Article 65 of the new Limitation Act, 1963. 

Illustrations 

^ widow and a daughter’s son. The widow surrenders her 
'J'K ^ owt 0 / the five properties inherited by her from her husband to the daughter’s 

t Babc^r aSW) I 4 Bom°‘ IGsU’ I C. 58^ ^ ^ estate: Piiu 

^ Widow, a daughter and a daughter’s son. The widow 

executes a deed in favour of her daughter’s son, whereby she reserves a life-interest for 

j husbands property, and declares that after her death the property should go 

to the daughter s son. This is not a valid surrender, for it is not a surrender of the widow’s 
entire estate in the property: Behari Lai v. Madho Lai (1891) 19 Cal. 236, 19 X.A. 30. 

cu ^ leaving a mother M. M succeeds to As properties for a woman’s estate. 

lul^ transfers by way of gift a portion of the properties inherited by her to R who 
was then the nearest reversioner. The alienation is not valid, as it is not a surrender of 

Mad's^Tsi l"'^98? CIS) 'a.PC. Ms*"' K-S-ami v. Nachiappa (1919) 46 I.A. 72. 42 

(d) A Hindu dies in 1872 leaving a widow and a nephew. The nephew claimed the 
property as sole survivor of the joint family and applied for a certificate to collect debts 
due ‘° ^he estate of A. The widow opposed the application and alleged a partition. The 

court lound that the alleged partition had not taken place and granted the certificate to 

the nephew. This decision, being given only on a question of representation, did not 
preclude the widow from raising the question of title again in a suit properly instituted 
foi that purpose; but the widow accepted the decision and by an agreement made in 1874 
she recognized the nephew’s title, and was granted by him a maintenance allowance which 
she continued to receive until her death in 1904. The nephew died in 1894 and the estate 
passed under his will to B. In 1907 D claiming as the rev’ersionary heir sued B to recover 
the estate. It was held by the Judicial Committee that the widow’s agreement of 1874, 
in conjunction with her acceptance of maintenance till 1904, amounted to a complete 
relinquishment of the estate to the nephew, then the next reversioner and that D’s claim 
accordingly failed. Their L«ordships of the Privy Council said that there was in this case 
a complete self-effacement by the widow which precluded her from asserting any further 
claim to the estate: Bhagwat Koer v. Dhanukdhari Prashad Singh (1919) 46 I.A. 259, 47 
Cal. 466. 53 I.C. 347, (’19) A.PC. 75. 

• Hindu dies leaving a widow and 4 daughters. By his will he bequeaths his 

immovable property to the daughters. On his death the daughters take possession of 

under the will. The next reversioner sues the widow and daughters to set 
aside the will. The parties enter into a compromise by which the daughters give up 
their rights under the will, the widow surrenders all rights of succession to the im- 
rnovable property, and the plaintiff who by the surrender becomes entitled as next rever¬ 
sioner transfers half of the property to the daughters and the plaintiff and the daughters 
each give a small portion of the land to the widow for her life. The compromise is a 
bona fide surrender of the whole estate, and not a device to divide it with the next 
reversioner. In the course of the judgment the Judicial Committee said: ‘‘Is it then a 
device to divide the property between the lady and the reversioner?. It is here 


A.A.P. 222. Reference may also be m.-ide to Bilign 
Ltaxniinfira*jona v. Fernandes i*37) A.M. 90. 

(x) Raghurai Singh v. Babu Singh ('52) A.A. 8 <3. 


(v) (1954) S.C.n, 339. 56 Bom. L.R. 447, ('54) 
A.SC. 61. 

(u) Venkatesttarn Rao v. VcnAaffititn Rao ('57) 
A. Andh. Pra. 945; Veera/u v. Venkauyo (“60) 
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that the fact of the arrangement being a compromise becomes of importance. Once the 
bona fide is adjnitted, we have the situation of a content under whic^ if decision were 
one way, the estate was carried to the daughters away from the family, and a litigation 
in the course of which the estate would probably be much diminished. The situation 
made it a perfectly good consideration for the lady in order to avoid these results to 
consent to give up her own rights by surrender. . . . The conveyance of small portions 
of land to the widowed mother was unobjectionable as it was only for maintenance”: 
Sureshu'ar v. Maheshrani (1920) 47 lA. 233, 238, 48 Cal. 100, 57 I.C. 325, (’21) A.PC. 107. 

(f) The widows of the late male owner who were each getting rupees 625 a month 
as maintenance from the Court of Wards which was managing the property executed a 
deed by which they purported to surrender all their rights in the property inherited from 
their husband to the next reversioner, the latter agreeing to pay to the widows Rs. 2,000 
per month for maintenance, the sum in case of default to be a charge upon the estate. 
The Privy Council, observing that there was no necessity for the surrender and that in 
48 Cal. 100 the giving of a small portion of the estate to the widow for her maintenance 
was not rbjectionable, held the surrender to be void in law: Man Singh v. Noivlakhbati 
(1926) 53 lA. 11, 5 Pat. 290, 94 I.C. 830, (’26) APC. 2. 

(g) A Hindu governed by the Benares school of Hindu law dies leaving a widow, a 
daughter and a paternal uncle’s son. The widow surrenders her interest in the property 
inherited by her to her daughter. The surrender is valid, but since a daughter, according 
to the Benares school, takes a limited estate, the surrender will not enlarge her estate, in 
other words, she will TWt take the property absolutely. The effect of the transaction is 
simply to accelerate the daughter’s succession to the property and to entitle her to imme¬ 
diate possession. On the death of the daughter the property will pass to the uncle’s son: 
Bhupal Ram v. Lachma Kuar (1888) 11 All. 253. It will not revert to the widow though 
she may then be alive. 

(h) A Hindu governed by the Bombay school dies leaving a widow, a daughter and 
a nephew. In March 1911, the widow executes a deed of gift of the whole estate inherited 
by her from her husband in favour of her daughter. [A daughter in Bombay takes an 
absolute estate in the property inherited by her from her father; therefore. sub-§ (2) does 
not apply.) In December 1912, the daughter transfers the whole estate back to the widow 
absolutely. The daughter dies in 1915 leaving a daughter. In April 1916, the widow 
makes a gift bf the entire estate to her grand-daughter. On the death of the widow the 
nephew claims the estate as the reversionary heir. The gift to the grand-daughter is 
valid and the nephew is not entitled to the property. The Court said; “It cannot be 
suggested in the present case that in 1911, when the widow was in bad health, and her 
widowed daughter was staying with her, it was intended to be merely a device to divide 
the estate with the reversioner”: Naru v. Tai (1922) 47 Bom. 431, 437, 76 I.C. 265, (’23) 
A.B. 191. 

(i) A Hindu widow surrenders the whole of her estate to the next reversioner. At 
the same time the next reversioner transfers it back to the widow, and declares that she 
is the absolute owner thereof, and the widow in her turn transfers part of the estate 
to the next reversioner. It is found that there was no dispute of any kind between the 
parties, and the sole object was to convert the widow’s estate into an absolute estate in 
consideration of a transfer of part of the estate to the next reversioner. The transactions 
are not binding on the son of the next reversioner, and he is entitled to avoid alienation 
of the estate purported to have been made by her as the absolute owner thereof; Thakur 
Prasad v. Mnsammat Dipa Kuer (1931) 10 Pat. 352, 134 I.C. 129, (’31) AP. 442. 

198. Widow’s power of management and investment.—A widow or other 
limited heir is entitled to manage the estate inherited by her. Her power to 
manage the estate is similar to that of a manager of an infant’s estate as 
defined by the Privy Council in Hunooman Persaud v. Mussumai Bahooee 
{y). “A widow like a manager of the family, must be allowed a reasonable 
latitude in the exercise of her powers, provided,. . . . she acts fairly to the 
expectant heirs” ( 2 ). The Court will not interfere with her management, 
unless there is danger to the estate from the manner in which she is dealing 
with it (a) [§ 204]. 


(y) n8j6) 6 M l.A. 393; Kameswar Pershad v. (a) Hurrydoss v. Sreeinutty Uppoornah (1856) 6 

Pam Bahadur flBHO) 6 Cal. 843, 8 I.A. 8. M.I.A. 433. 

(z) Venkaii v. Vishnu (1894) 18 Bom. 534, 536. 
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If the husband has left debts, the widow is not bound to apply the income of the 
estate in discharge of the pnncipal, but is bound to pay out of the surplus of her net in- 
come, only the interest (b). She is entitled to sell or mortgage the estate for the payment 
of the debts. The net income is her own exclusive property as widow, and she is not 
bound either to save or apply it for the benefit of the reversioners. At the same lime 
she is not entitled to ignore the charges which are legally payable out of the gross income 

Vr , members of the family and thereby 

add to the debts left by the husband so as to prejudice the reversioners (c). 

The widow is entitled to invest monies forming part of her husband’s estate in such 
securities as she thinks proper so as to realize the highest interest. She is not bound to 
invest m Government securities. She may lend the monies on a mortgage. The Court 

‘k restrict her in the full enjoyment of her rights as 

conferred upon her by law in order to prevent a possible danger (d). 

If the property consists of a quarry, she may work the quarry, and apply the pro¬ 
ceeds for her own purposes, provided she does not exhaust the land (e). 


199. Decree against widow when binding on reversioners.—A widow or 
other limited heir represents the whole estate in legal proceedings relating 
thereto. Therefore, a decree passed against her and a sale of the estate in 
execution of such decree is binding not only on her, but on the reversioners, 
even though they were not parties to the suit, provided_ 

(1) the suit was in respect of a debt or other transaction binding on the 
estate (/), and 

(2) the decree was passed against her as representing the estate, and not 
in her personal capacity (g), “unless,” as laid down by their Lord- 
ships of the Privy Council in the Shivagunga case (h ), “it could be 
shown that there had not been a fair trial of the right in that suit.” 
This does not mean that the suit should have been contested to the 
end as was erroneously held in the under-mentioned cases (*)■ 

, widow is entitled to compromise the suit, and a decree passed against her, 

ough on a compromise or on an award, binds the reversioners as much as a decree in 
a .suit centered to the end, provided the compromise was entered into by her bona fide 
or e benefit of the estate and not for her personal advantage. This rests on the funda- 
mental principle that a compromise entered into by a Hindu widow bona fide for the 
enent of the estate, and not for her own personal advantage, binds the reversioners as 


(h) loRannadlia v. Vighnesuaradu (1932) 55 Mad 
261, 134 I.C. 881. ('32) A.M. 177. 

(c) Bamasnmi Chetti v. .^/anl;a^A;a^Ju (1895) U 
Nfad. 113, 119-120; Debi Dayal Sahoo v. Bhat 
Pertap Singh (1904) 31 Cal. 433. 443. 

(d) Bistvauath v. KJiantomani (1870) 6 Bpdi;. L.R 
747-751; Kuniammal v. Malayappa Iyer (1956) 5 
Ivlad. L.J. 67. 

(e) Subba Reddi v. ClHttgalamma (1899) Mad 
126. 


if) /ufiut Kishore v. /ofitidro .t/o/iun (1884) 10 
Cal. 985, 11 I.A. 66. Jhari v. Bijai (1923) 45 All. 
613, i4 I.C. 86d, ('24) A.A. 109. See also Dct/i 
V. Sambhu (1900) 24 Bom. 135; Vecrabadra v 
Marudoga (1911) 34 Mad. 188, 8 I.C. 1072. 

is) Katama Natchiar v. Rnia of SUivugunga 
(1863) 9 Nf.I.A. 539, 543, 60S (decree on grouBd 
personal to the widow]; \ugender v. ICamince 
(1867) 11 M.I.A. 241; Baiiun v. Brij Bhookun 
(18(6) 1 Cal. 133, 2 I.A. 275; Partab Sarain v 
Trilokinath (1884) 11 I.A. 197, 207, 11 Cal. 186- 
Hart Nath v. Mothurmohun (1894) 21 Cal. 3. 20 
LA- 133 (decree against daughter— res judicata], 
Risal Singh v. Balicant Singh (1918) 45 I.A. 168. 


40 All. 593, 48 I.C. 553, ('18) A.PC. 87 [res 
Chclabhai v. Bai Javer (1913) 37 Bom. 
172, 17 I.C. 866; Tirupatiraiu v. Venkayya (1922) 
45 Mad. 504, 67 I.C. 479, (’22) A.M. 131 (F.B.) 
(not sue<l in representative character); Stdbi v. 
Ramkrishnabhutta (1918) 42 Bom. 69, 43 I.C. 233, 
(’17) A.B. 11; Bai Kcinku v. Bai Jadao (1919) 43 
Bom. 869, 53 I.C. 164, (*19) A.B. 146 (decree 
against widow on ground personal to herself}; 
Pramatha Sath v. Bltuban Mohan (1922) 49 Cal. 
45. 64 I.C. 980, (*22) A.C. 321 (res judicata]; 
Lalit Mohan v, Davamoyi (1927) 45 Cal. L.J. 404, 
105 I.C. 469, (’27) A.PC. 41 (personal decrw 
against daughter]; Bishan Dayal v. Lakshmi Sarain 
(’67) A.A. 370. 

(h) Katanuj Satchiar v. Rajah of Shivagunga 
supra. 

(i) Mahadei v. Batdeo (1908) 30 All. 75; Sheo 
Sarain v. KJxurgo (1882) 10 C.L.R. 337; RaiUikshms 
V. Katyayani (1911) 38 Cal. 639, 672, 674, 12 I.C. 
464; jeram v. Veerbai (1903) 5 Bom. L.R. 885, 
887; Ram Sarup v. Ram Dei (1907) 29 AU. 239, 
241. 
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roSd V rts^naMf L"ni 

against the widow in a representatiue character, that is as rcnresent- 

^ ^eamst her operates as res judicata agams "he 

^^K^ of reversioners under the Code of Civil Procedure, s. 11, Expl. G A decr^ 
agamst the widow in respect of a transaction entered into by her husband binds her as 
Xlr thp reversioners (1). A decree against the widow in respect of debts contracted 
wmiJd nit carrying on a money-lending business inherited from her husband 

^ mere personal decree but would bind the reversionary estate (m) But a 
nfiTi against a widow personally though it be in respect of debt incurred for 

ian ^ therefore, in execution of such a decree 

can pass no more than the life-mterest of the widow (n). 

In Rat^umran Prasad's case (o), their Lordships of the Privy Council discssed 

the principle underlying the widow’s authority to compromise. It follows from what 

wm.ld b^nH above that a decree on an award (p) and even a consent de^ee (q) 

7^ f reversioners if the compromise was for the benefit of the estate An 

a cnit b hind the reversioners (r). Tlie principle has been applied in 

Lh tbp ^ where the question was whether certain adoption was valid or not 

and the widow represented the estate (s). k o vcnu ui noi 

A consent decree in a suit against a widow by her husband’s brothers to recover 
property in her hands on the allegation that it is joint family property, in which she 
accepts that position and is satisfied with maintenance only, does not bind the rever- 
si^ers. The reason b that the rule in this section applies only to a widow who 
represents her husband s estate. The moment she admits that the property is joint she 

W^^bu^*b sued to recover properties belonging to 

her husband and obtained a decree. In appeal the matter was settled and a consent 

decree was passed by which a portion of the properties was adjudged to the opoosile 

party who executed the consent decree and obtained possession. The reversioners then 

obtained a declaration that the consent decree did not bind them. The widow then filed 

another suit to recover the properties allotted to the opposite party by the consent decree 

but failed. It was held by the Privy Council that the last decree did not affect the 

reversioners (u). 

A decree against a widow for mesne profits on account of trespass committed by 
her in her personal capacity can only be executed against her personally and not against 
her husbands estate (v). But where cess was due in respect of the husband’s estate 
and the estate in the hands of the widow was sold under the Public Demands Recovery 
Act, it was held that only the widow’s interest passed to the purchaser (w) Where the 
widows sued to set aside a sale of the husband’s property for arrears of revenue 


(/) itufntumrrm Prasad \. Shtjam Kumari (1922) 
49 I.A. 342. 1 P.U. 741. 69 I.C. 71. (’22) A.PC. 
336, approving ^^ohcndra Sath \. Si unuunnena 
(1913) 19 C.W.N. 1280, 128.3. 27 I.C. 934. ('1-3) 
A.C. 629; Siibbammal v. Acudaiyo/noial (19()7) 30 
Mad, 3 [.idmission of debt by widow—decree on 
admission!; Bhogaraiu v. Addtrpalli (1912) .35 Mad. 
560, ,361-56.3. 12 I.C. 123; Cur Nariak v. Jai 
Narain (1912) 34 All. 385, M I.C. 814 (appeal 
filed by widow willulrasv'n]; Mata Pras'id v. Nag- 
eshnr Sahai (1925) -32 l.A. 398, 47 All. 883, 91 
I.C. 370, (’2.3) A.PC. 272 [compromise of suit be¬ 
tween widow and next reversioner). 

(fe) Kaliommul v. Sundaramniai (1949) Mad. 171. 
(/) .'/oditaieppa Irappa v. Siibbappa Shankar- 
appu (1937) Bom. 906, 39 Bom. L.R. 895, 172 I.C. 
184. (’,37) A.B. 4.58. 

(m) Bfirada Prasad Saha v. Kruhna Chandra Saha 
(1931) 38 C.W.N. 33, 151 I.C. 268, (’34) A.C. 
414. 

(n) Kathi v. Faiyaz (1908) 30 All. 394; Jugul 
KUhore v. Jotindro (1884) 11 l.A. 66. 73, 10 Cal. 
98-3; Lolit \fohun v. Dayamvyi (1927) 29 Bom. 
L.R. 759, 105 I.C. 469, ('27) A.PC. 41 (persona! 
decree against daughter); Vasant Bao v. BehanUil 
(1938) Kug. 382. (’38) A.N. 225; Sheik Chatit 
Mian V. Thakur Panthanan Singh (1936) 15 Pat 
798, 166 I.C. 594, (*37) A.P. 58; Anondroo v! 


rMmopamahai fl9J7) Nag. 1, (’.37) A.N. 299; .Mo/. 
hkuriunuowdu-Hudragouda v. Venkaua liamachan- 

tlrappu (1940) Bom. 628, 191 I.C. 286, 42 Bom. 
L.R. 600. 

(o) nom*t«mran Prasad v. S/iyom Kumari (1922) 

^ I C. 71. 

I 22) A.PC. 356; Muhendra Nath v. Shanuunnessu 

27 I.C. 9,34, 

(p) Shib Deo v. Bam Prasad (1924) 46 All 637 
644-646. 87 I.C. 938. (-23) A.A 79^ See Barre l: 
Dan (1919) 43 Bom. 219, 48 I.C. 125, (’18) A B. 
83 . 

(q) Subbammal v, Aiudaiyarnrnal (1907) 30 NIad* 
3. 

(1925) 47 All. 490. 
492. .87 I.C. 294, (’25) A.A. 339. 

yrhati V. Chandra Dharua (’.57) A. Orissa 
2U1 aod the other caves cited there. 

(0 Afrmon Bahadur v. Fateh Bahadur (1930) 52 
All. 178, 126 I.C. 337, (‘29) A.A. 963. 

(u) Sreemathi Radakshmi Dasee v. Dhola Nath 

(1938) 2 Cal. 653, (‘38) 

A.RC. 2o4. 

(c) Maharaladhiraf Kame$hu:ar Singh Bahadur v 
Beni Madho Singh (1932) 11 Pat. 430, 134 IC 
425, (’31) A.P. 422. 

(u) Mt. Bamihari Kuer v. Sheonarain Singh 
(1934) 13 Pat. 297, 155 I.C. 750, (’34) A.P. 609. 
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court and got possession but the decree was set aside on 
^ became liable for mesne profits and costs and a portion of the 

esiate passed^n°ilf the" Zt! (x) "" decree, it was held that the entire 

a case where the decree might have been executed against the whole in- 

fhp IntpVi'® reversion, if what was actually sold, was described as 

the interest of the judgment debtor, as a widow, only her interest passed (if). 

Burden of proof.—ln Rams^imran Prasad’s case (z) their Lordships kepi it open 
whether in a case of compromise of a suit by a widow the burden lies absolutely iid 

without qualification upon the reversioners impeaching the compromise to show that 

the compromise was not for the benefit of the estate. ^ 

As to debts binding on the estate, see § 195. 


200. Decree in reversioner’s suit against widow and res judicata.— 

When in a suit by the next reversioner against a widow relative to her 

deceased husband s estate an issue is finally determined, the issue is res 

jxidicata in any subsequent suit by another reversioner. It is not material 

that the plaintiff in the second suit does not claim through the plaintiff in the 
first (a). See § 210. 


1 *1?^ j^^ason IS that in such a suit the reversioner sues in his representative character 
and the decree against him operates as res judicata against the whole body of rever- 

Procedure, s. 11, Expl. 6. The matter is governed by the 
principles enunciated in § 199. e> j 

20i, Adverse possession against widow not adverse against next rever¬ 
sioner. A person who has been in adverse possession for twelve years or 
upwards of property inherited by a widow from her husband by any act or 
omission on her part is not entitled on that ground to hold it adversely as 
against the next reversioner on the widow’s death. The next reversioner is 
entitled to recover possession of the property, if it is immovable, within twelve 
years from the date of the widow’s death under Art. 141 of Schedule I of 
the Indian Limitation Act, 1908, and if it is movable, within six years from 
that date under Art. 120 of that Act (b). The rule, as was pointed 
out by the Supreme Court (c), does not rest entirely upon the particular 
provision of Article 141. It is in accordance with the principles of Hindu law 
and the general principle that as the right of the reversioner is in the nature 
of a spes successionis and he does not trace that title through or from the 
widow, it would be manifestly unjust if he has to lose his rights by the 
negligence or sufference of the widow. Nor can there be any estoppel under 
sec. 41 of the Transfer of Property Act against the reversioner by reason of 
the widow’s conduct (d). See § 209, 


fy) Diilliin ParluUi Kurr v. Daiinalh Praiad (19-35) 
II P.1I. .518. 

lift Nnut'ndrabnla Pnicr v. Ptincluinan Mtnirir 
n933) 60 Cal. 1236, 149 I.C. 1053, (’34) A.C. 
162. 

1z) (1922) 49 I.A. 342, 1 Pat. 711, 69 I.C. 71. 
(’22) A.PC. 356. 

(a) Mtfta Prauid v. Snualtar Saltai «1925) 52 l.A. 
398. 47 All. 883. 91 I.C. 370, (’25) A.PC. 272 
ff'onsont-clet rce); VL’iikatan'irayana y. Subbaminal 
(191.5) 42 LA. 125, 38 M.ntl. 406, 29 I.C. 298. 
(’15) A.PC. 124; Biin^Ulliar v. DuUiatia (1925) 47 
All, 505, 87 I.C. 2 35, (’25) A.A. 48 3. 

lb) nuneborda^ v. Parvatihai (1899) 23 Bom. 
725, 26 LA. 71; faueo Bni v Uttava Lnt B<ti 
(1929) 56 LA. 267, 51 All. 439, 117 I.C. 498, 


i’29) A.PC, 166; B'ltikat Lit v. RashunAh (1929) 
51 AH. 189, 112 I.C. 801. •’28) A.A. 561; Aura- 
hittdtt Snth \-. Miiiiorainn (192S) .55 C.H. 903, 112 
I.C. 496, •’28) A.C. 670. i? no looecr ffood law; 
Budrinaruyaii v. Sarayumui^U (1943) N.te. 213, 206 
I.C. 335. iMl) A.N. 193; SaOiutal v. Rangoba 
( .52) A.X. 13 3: Cuvind BalkrUhna v. fifl/nc/io»«ira 
• 1952) n«mi. 621. *1952) 54 Bom. L R. 263, "52) 
A.B. 395. , _ . 

• r) Ktdipada Chakrabnrli v. Palttni Bala Uevt 
(1».53> S.e.R. 503. <’53) A.SC. 125; Ram Kritto 

\\ Dhnnkixfo (*69) A.S.C. 204. 

uU Sliamhii Prasad v. Mohadco Prasad <1933) 
.55 All. .554, 144 I.C. 29J. {'35) A A. 493; 
Chaturbhui v. Sarbeshuar r67) A.P. 138- 
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But where a decree founded upon adverse possession has been obtained 
against the widow in her lifetime the next reversioner is barred and he does 
not get the benefit of Art. 141 of the Limitation Act (e). 

Now see Articles 65 and 113 of the new Limitation Act, 1963. 

A Hindu belonging to the Shudra class died in 1849 leaving a widow A. In 1862, A 
adopted B as a son to her husband and put him in possession of the properties inherited 
by her from her husband. At that date there was no person who could give B in adoption 
and the adoption was invalid. B died in 1864. On his death his nephew, claiming as his 
heir, entered into possession of the properties. The nephew died in 1881. On his death 
the nephew’s mother M entered into possession of the properties and held them until 1884 
when A forcibly ejected her. In 1887, M brought a suit against A for possession of the 
properties. In 1892 a decree was passed for possession in favour of M, the Court holding 
that though B’s adoption was invalid, M’s claim for adverse possession for 12 years was 
established. A died in 1902. In 1905, the plaintiffs claiming to be the reversionary heirs 
of the original deceased, sued M for possession of the properties. The High Court dismissed 
the suit. On appeal to the Judicial Committee it was held that the principle of the Shiv- 
gunga case [See § 199] applied and that the decree of 1892 against the widow (A) was 
binding upon the reversioners, the decree having been passed after a fair trial of the suit, 
and the appeal was dismissed; Vaithialinga v. Srirangath (1925) 52 lA.. 322, 48 Mad. 883, 
92 I.C. 85, (’25) APC. 249. 


m.—REMEDIES AGAINST UNAUTHORISED ACTS OF 
WIDOWS AND OTHER LIMITED HEIRS 

202. Reversioners and their rights.—A reversionary heir, although having 
those contingent interests which can be differentiated little, if at all, from a 
spes successionis [§ 175], is recognized by Courts of law as having a right to 
demand that the estate be kept free from danger during its enjoyment by the 
widow or other limited heir. He may therefore sue to restrain a widow or 
other limited heir from committing waste or injuring the property [§ 204]. 
The reason why such a suit by a reversionary heir is allowed is that the suit 
is by him in a representative character and on behalf of all the reversioners, 
so that the corpus of the estate may pass unimpaired to those entitled to the 
reversion (f). For the same reason he may bring a suit for a declaration 
that an alienation effected by her is not binding on the reversion (g) 

[§ 205]. 

In both cases the right to sue is based on the danger to the inheritance common to all 
the reversioners, presumptive and contingent alike, the object being to forestall an injury 
which threatens the common interest of all the reversioners (h). Where a reversioner 
brings a representative suit for a declaration that an alienation by the widow is not 
binding on the reversion and dies, his right of suit survives not to his personal heirs but 
to the next presumptive reversioner (i). 

The next reversioner for the time being to the estate of a deceased Hindu, expectant 
upon the widow’s death, is not entitled to a declaration under the Specific Relief Act, 
s. 42, that he is the next reversioner, although in that capacity he has the right to sue 
on behalf of the reversioners for the protection of the estate. Where, therefore, he sues 
the widow alleging waste [§ 204], but fails to prove any wrongful act on her part, a 
declaration that he is the next reversionary heir should not be made. The reason is that 
it is impossible to predicate until the succession opens who is the reversionary heir of 
the deceased proprietor, and such a declaration, if made, might be rendered valueless 
by the development of events (j). 


(e) Shicagunga case (1863) 9 M.I.A. 539; 

Vaif/ifa(iri/ja v. Srirangath (1925) 52 I.A. 322, 48 
Mad. 883. 92 I.C. 83, ('25) A.PC. 249. 

(/) Janaki Amrnal v. Narayonaaami (1916) 43 
I.A. 207, 209-210. 39 Mad. 634, 638, 37 I.C. 
161. (*16) A.PC. 117. 

(g) Venkatanarayana v. Subbammal (1915) 42 
I.A. 123, 128-129, 38 Mad. 406, 410-411, 29 I.C. 


298. (*15) A.PC. 124. 

(h) Ibid. 

(i) Rameshwar v. Ganapati Devi (1937) Lah. 525 
166 I.C. 753. ('36) A.L. 652. 

11916) 43 I.A. 207, 39 Mad. 634, 37 I.C. 
161, ( 16) A.P.C. 117, supra; Sheoparsan v. Ram- 
nanJon (1916) 43 I.A. 91, 43 Cal. 694, 33 I.C. 
914, (-16) A.PC. 78. 
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203. Suit for a declaration that plaintiff is next reversioner.—The next 
reversioner for the time being to the estate of a deceased Hindu, expectant 
upon the widow s death, is not entitled to a declaration that he is the next re¬ 
versioner, although in that capacity he has the right to sue on behalf of the 

reversioners for the protection of the estate as stated in §§ 204 and 205 
belov^ (fc). 


Kv behalf of reversioners for a declaration that a transaction 

by the widow is not binding on them, the defendants may plead that the person who^e 
reversioners the plaintiffs c£lm to be was not the last male owner and the defendant** 

reversioners of the last male owner and the matt^ mly\e ^ 

1 ■ Y\^ow surrenders the whole estate to one of the reversioners fS 1971 and thp 
cl^miiy to be reversionary heirs equally with the grantee sue for a declaration 

the^widow's lifetimf. The Court may 

d^e nexJTevTr8l!fxI^i4 (m) ^ the grantee are 


204. Injunction to restrain waste.—Where a widow or other limited heir 
in possession of property inherited by her commits waste or does any act which 
IS injurious to the reversion, the next reversioner may institute a suit for an 
injunction restraining her from doing so. But the Court will not grant an 
injunction and will not take the management of the property out of her 
hands, unless the act complained of constitutes “danger to the property” (n). 

comprises movable property, and the widow has squandered part 
may appoint a receiver to prevent further waste of the estate, it may 
Ko replace the property where such property can 

\^r^nA hands (o)- If a widow gets bonds renewed in her own name in place of 

bonds that stood m her husband s favour and the recitals of the new bonds show as if 

^ cash, this is clearly waste as far as the reversioner is concerned, 
w ic will justify the reversioner in filing a suit against the widow for a permanent 
mjun^ion restraining her from withdrawing money deposited by her husband in the 
ost Omce Savmgs Bank and directing her to renew the Post Office Cash Certificate of 
tier husband or otherwise invest amounts due on them after maturity (p). See § 179. 

No injunction can granted to restrain a widow or other limited heir from making 
an unauthorized alienatian of the estate which she represents. Mere alienation is not 
waste. In such a case the proper remedy is to biing a suit for a declaratory decree as 
stated m the next section (q). See § 202. 

205. Declaratory suit in cases of unauthorised alienations.— (1) Where 
a widow or other limited heir alienates property inherited by her in contraven¬ 
tion of the provisions of § 178, the next reversioner, though he has no interest 
higher than a chance of succession, may institute a suit in her lifetime for a 


(k) Janaki Ammal v. Narayanasami (1916) 43 
I.A. 207, 39 Mad. 634, 37 I.C. 161. ('16) A.PC. 
117; Patio Padhanuni v. Bhikari Padhano ('54) A. 
Orissa 211; Rama Rao v. Raja of Pittapur (1919) 
42 Mad. 219, 49 I.C. 835 (’19) A.M. 871; Madan 
Mohan Dhur v. Thakur Sree Srce Natai Gour Jew 
(1933) 37 C.W.N. 801, 147 I.C. 1247, ('34) A.C. 
30. 

(0 Desu Reddiar v. Srmicosa Reddi (1936) 59 
Mad. 1052, (’36) A.M. 605. 

(m) Saudagar Singh v. Pardip Singh (1918) 45 
I.A. 21. 45 Cal. 510. 43 I.C. 484. (’17) A.PC. 196. 

(n) Hurrydoss v. Sreemutty Uppoomah (1856) 6 
M.I.A. 433; Kathama Natchiar v. Dorasinga (1875) 
2 I.A. 169, 191, IS Beng. L-R. 83, 119; Renka v. 
Bhola Nath (1915) 37 All. 177, 28 I.C. 896, CIS) 


A.A. 207; Janaki Ammal v. Narayana4ami (1916) 43 
I.A. 207, 39 Mad. 634, 37 I.C. 161, ('16) A.PC. 
117. As to prospective waste, see Gambhirmal v. 
Hamirmal (1897) 21 Bom. 747, at p. 749. See 
Specific Relief Act. 1877, s. 54. ill. (m); Kuniam- 
mal V. Malayappa (1956) 2 Mad. L.J. 67 (Receive 
of business—not appointed]; Ramchandra v. Seeni- 
athal, I.L.R. (1955) Mad. 732. ('54) A.M. 1011. 
Reference may be made to Kamalabala v. J>ban 
Krishna (1946) 2 Cal. 32. 

(o) Venkannc v. Narasimham (1921) 44 Mad. 
984, 66 I.C. 10, (’21) A.M. 234. 

(p) Sheo Das Pandey v. Mst. Ram Kali (1936) 
11 Luck. 508, 158 I.C. 301, (’36) A.O. 4. 

(<j) /m Dut V* Hansbutti (1884) 10 CaL 324, 

332, 10 I.A. 150. 
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declaration that the alienation is not binding on the reversion, and if the facts 
are proved, the Court may pass a decree declaring that the alienation is not 
valid beyond the lifetime of the limited heir (r) [§§ 175, 202]. As to limita¬ 
tion, see § 208. 


The position and rights of the reversioners in such a case were sum¬ 
marised by the Supreme Court in the undermentioned decision (rl). 

(2) The reversioners, however, are not bound to institute a declaratory 
suit. They are not obliged to take any action in the lifetime of the limited 
heir. They may wait until the estate vests in them on her death, and then 
sue the alienee for possession of the property (s). As to limitation, see 
§ 209. 

If a widow, without the consent of the reversioners, alienates her husband’s property 
for purposes not sanctioned by law, the reversioners are entitled to bring a declaratory 
suit against her (t). See § 202 and notes. As to the effect of a decree in a declaratory 
suit, see § 210 below. 

It was held by a Full Bench of the Andhra High Court (u) that a suit by a 
reversioner for a declaration of the invalidity of an alienation by a person claiming to be 
the adopted son of the last male owner is maintainable during the lifetime of the female 
■limited owner. The omission to bring a declaratory suit, however, does not stand in the 
way of the nearest reversioner recovering possession of the property on the death of the 
female limited owner by a suit filed within the time prescribed by art. 141 of the Limitation 
Act 

206. Will by widow of property inherited by her from her husband.— 
The execution of a will by a widow or other limited heir purporting to 
dispose of property in which she takes a limited interest affords, as a general 
rule, no sufficient reason for granting a declaratory decree (v). 


The reason is that a made by a limited heir purporting to dispose of property 
inherited by her from a male does not operate as an alienation of the property. It is no 
more than an assertion, and a declaratory suit does not lie for the setting aside of a mere 
assertion (lo). For the same reason, where a widow executes a deed by which she acknow¬ 
ledges that A.B. is the next reversioner, which in fact he is not, the Court will refuse to 
entertain a suit for a declaration by a person claiming to be the next reversioner that the 
deed is not binding on the estate (ar). But where a widow claims property which really 
forms part of her husband’s estate as her absolute property, alleging that she got it imder 
a will of her husband’s brother who had treated the property as his own, a suit will lie 
at the instance of the next reversioner for a declaration that the property belongs to the 
husband’s estate and that she has no more than a widow’s estate in it (a). 

207. Who may sue for injimction or for declaratory decree.—It is not the 
law that any one who may have a possibility of succeeding on the death of a 


(r) Coolab Singh v. Kurun Singh (1871) 14 M.I.A. 
178; Jumo&na v. Bamasoondori (1876) 1 Cal. 289, 
3 I.A. 72; Tsri Out v. Hunabutti (1884) 10 Cal. 324, 
10 I.A. 150; Saudagar Singh v. Pardip Singh (1918) 
45 I.A. 21, 45 Cal. 510, 43 I.C. 484, ('17) A.PC. 
196. Specific Relief Act, 1877, s. 42. Ul. (e); S. 
Ambalagaran v. Nedamegam (*56) A.M. 160 [deed 
of settlement with a trespasser]; Bhagwuti Charan 
V. Hirdaij Singh ('52) A.P. 160. 

(fl) Radha Rani v. Pjnuman Prasad ('68) A.S.C. 
216. 

(I) Biioy Gopal v. Krishna (1907) 34 Cal. 329, 
34 I.A. 87- Mesraw v. drianundan (1908) 12 
C.W.N. 857; Raghubir Singh v. Jethu (1923) 2 Pat. 
171. 70 I.C. 290, ('23) A.P. 130; Anant Bahadur 
Singh V. Aahtabhuia Bux Singh (1957) 55 All. L.J. 
55; Purrui Chandra v. Couri Pada (*67) A.C. 512 


(fraud and collusion). 

(t) (1883) 10 Cal. 324, 332-333, 10 I.A. 150. 
156, 157, supra. 

(u) Jainkamma v. Mattareddi (’56) A. Andh. Pra. 
141. 

(u) Thakurain Jaipal v. Bhaiya Indar (1904) 31 
I.A. 67, 26 All. 239; Vmrao Kunwar v. Badri . 
(1915) 37 All. 422, 29 I.C. 302, (’15) A.A. 252; ^ 
Conga V. Kanhai Lai (1919) 41 All. 154, 47 I C. 
222, (*18) A.A. 15; Das Mai v. Ram Chand (1923) 

4 Lah. 116. 76 I.C. 946, {'23) A.L. 406. 

(w) Raiah Nilmoney Singh v. Kally Churn (1874) 

23 W.R. 150. 

(z) Das Mai v. Ram Chand (1923) 4 Lah. 116. 

76 I.C. 946, (’23) A.L. 406. 

(a) Surayya v. Subbamma (1920) 43 Mad. 4 53 
I.C. 498, (’20) A.M. 361. 
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widow or other limited heir can maintain a suit for an injunction or for a dec¬ 
laratory decree; for otherwise every one in the line of succession, however 

remote would have a right to sue. The right to sue tests in the first instance 
witn the next reversioner. 

The reversioner next after him is not entiUed to sue (6), unless- 

'■'^''ffsion^er refuses without sufficient cause to institute proceedines or 
has concurred in the act alleged to be wrongful, or has colluded with the limited 

liexrrTve^ffiLr^^V a\^^a!I 

more distant reversioner unless lt^1i>e 
whose act is'taprached'lo® *" heir 

sionpr“.nrrih ° suit —Where the plaintiff brought the suit claiming to be the next rever- 

brthc widow wafL?'® VA^U aK declared that the alienation 

*i!^* ^ beyond her lifetime and in Second Appeal the High Court 

Ss son ZyTn7TcLf f 1929 the plaintiff was not the nearL reversioner, a 

ihe suit oueht 3 f T A ^ the institution of the suit, it was held that 

makinr the < 5 i«itnr’ ° ^ ismissed but the case should be sent back for disposal after 

SicLe m«v r ^ guardian appointed forhim (;). 

Kcleicnce may be made to the undermenUoned cases (k). 

Court^ ^3y also be made to the undermentioned decision of the Supreme 


remote reversionpr reversioner, there is nothing to preclude a 

the conduct of joining or asking to be joined in the suit, or even obtaining 

him and the wiring proof of laches on the part of the plaintiff or collusion between 

w (I), as for instance, an attempt to compromise the suit with the 


nHHl) 0 740 « LA. 14; hfcghu Hai v. Ra 

Khclmtan 1913) 35 All. 326, 9 I.C. 814; Gu, 

I'Tfll \ '^9- 5^8. 46 I.C. 18 

t |/») A.A. 3.J3; Abinash v. Harhiath (1905) 32 Ci 

< </,?*?! w‘’ P®'"‘ of limitation, s 

k Viranwali v. Kundan L 

( 928) 9 Lah. 106, 112 I.C. 35, (’28) A.L. 26 
Shaukar y Rntihobn (1939) Najj. 383; Matru M 

All. 416, 189 I.C. 60 
i‘^?? n-^' A.L.J. 403, 13 I.R. lOi 

wfe T Pfaiad (1941) All. 59 

195 ^-^ 492. (’41) A.A. 313, (1941) A.L.J. 39) 
flafa Scetin Bak^h Singh v. Dahn Surrrndra Bikro] 

Luck. 521, 205 I.C. 585, (*4( 

A.O. 6B, 


(r) Kooer Coolab Sintth v. Run Kurun Singh 
(1871) 14 M.I.A. 176; Rao Kurun Singh v. Nawab 
Mahomed (1871) 14 M.I.A. 187. 19J; Bakhtawor v. 
Bhagtvnna (1910) 32 All. 176, 5 I.C. 270 [gill with 
con.senl of next reversioner); Raia Dei v. Umed 
Singh (1912) 34 All. 207, 13 I.C. 632; Ghisiawan 
v.^ Mst. Raf Xumort (1921) 43 All. 534, 63 I.C. 
556, (’21) A.A. 33 [sale with consent of next re¬ 
versioner); Bhikaii v. Jagannath (1873) 10 Bom. 
H.C. 351 (waiver). 

(d) Mata Prasad v. Nageshar Sahai (1925) 52 I A 
398. 47 All. 883, 91 I.C. 370, (’25) A.PC. 272. 

(e) Abinash v. Harinath (1905) 32 Cal. 62. 

(f) C/iic/ambarn v. Nallammal (1910) 33 Mad 
410, 5 I.C. 164. 

(g) Ramyad v. Rambhilhara (1919) 4 Pat LI 
734, 54 I.C. 357. (’20) A.P. 514; Nathuni Missir V. 
Ratna Kuer (’63) A.P. 337. 


(h) Balgobind v. Ramkumar (1884) 6 All. 431; 
I^khpati V. Rambodh (1915) 37 AH. 350, 352, 29 
I.C. 218, (*15) A.A. 255. 

(i) Ishwar v. Janki (1693) 15 All. 132; Madari v. 
Mnlki (1884) 6 All. 429; Gumanan v. Jaliongira 
(1918) 40 All. 518. 46 I.C. 186. (*18) A.A. 393. 
See also Tckchand v. Soman Singh (1916) Pun/. 
Hoc. No. 27, 34 I.C. 831, (’16) A.L. 265. Reference 
may, however, be made to Deoki v. Jwala Prasad 
(1928) 50 All. 678. 113 I.C. 737 (’28) A.A. 216. 

(i) Lakshmi v. Ananthararrui (1937) Mad. 948. 
171 I.C. 7, (’37) A.M. 699. Reference may also be 
made to Xoni Bewa v. Krushna (’53) A. Orissa 39; 
ShcoduUa v. Akali Bhumijani (’S3) A.P. 374; 
Bhagntram v. Bluikluram (’63) A.M.P. 56. 

ik) Rani Anand Kunitar v. The Court of Wards 
(1881) 6 Cal. 764, 772-773. 8 I.A. 14; A/eghu Raf 
V. fioni KJtelawan (1913) 35 All. 326, 19 I.C. 814; 
Jhaudu V. Tarif (1915) 37 All. 45. 27 I.C. 892. 
(’14) A.PC. 34; Sita Saran v. Jagat (1927) 49 All. 
815, 102 I.C. 296, (’27) A.A. 811; Mussammot 
Viranicali v. Kundan Lai (1928) 9 Lah. 106, 113 
I.C. 33, (*28) A.L. 267; Samanatha v. Luxman (’62) 
A. Orissa 38. Reference may be made to Sudelusiun 
V. Rom Doss (’57) A.A. 270. Also see Suraj Mai 
V. Nathiea (1923) 4.3 All. 255. 76 I.C. 983, (’23) 
A.A. 161. As to minor who is the next reversioner 
see Kali Choron v. Bageshra (1923) 47 All. 929, 
89 I.C. 374, (’25) A.A. 585. 

(hi) Radha Rani v. Hanuman Prasad (*66) 
A.S.C. 216. 

(1) Venkatanarayana v. Siibi>am/7wi( (1913) 42 I.A. 
125. 38 Mad. 406, 29 I.C. 298, (’15) A.PC. 124. 
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widow in appeal after the lower court had passed a decree granting the declaration 
prayed for in the suit (m). 

208. Declaratory suits and limitation.—(1) A suit by a reversioner for 
a declaration that an alienation made by a widow or other limited heir is void 
except for her life must be brought within 12 years from the date of the aliena¬ 
tion [the Indian Limitation Act, 1908, Sch. I, art. 125] (tr). 

A distinction must be made in respect of other suits by a reversioner 
held by the Patna High Court that a suit by a Hindu for a dedarauon that the alienations 
made by a Hindu female who has a life estate by vurtue of a 

or by virtue of a bequest are void and are not binding on hirn as the next reversioner o 
the last male owner is governed by Art. 120 and not by Art. 125 ( ). 

(2) Such a suit is a reoresentative suit on behalf of all the reversioners, 
then existing or thereafter to be born, and all of them have but a single cause 
of action, which arises on the date of the alienation. Hence if no suit is 
brought by the existing reversioners within 12 years, and their right to sue is 
barred by limitation, reversioners thereafter born are equally barred (p). 

rm. J t * 1 . that the rieht of the next reversioner to bring a 

The ground of the . the inheritance comtnou to all the reversioners, 

declaratory suit is based on die danger ‘o ‘"e ‘ j^erefore one cause of aijfion common to 
presumptive and contingent alike, ana mere is n 

them all (q). See § 202. 

The High Court of Calcutta has held that what bars the next reversioner does not 
bar the contingent reversioner (r). 

209. Reversioner’s suit for possession and liimtation —A suit by rever¬ 
sioners, entitled to succeed to the estate on the death of a widow °‘ber 
limited heir, for possession of immovable proper y 

must he brought within twelve years from her death [the Indian Limitation 
Act, 1908, Sch. I, art. 141], and of movable property, within six years from 

that date (s) [ib., art. 120]. See § 205(2). 

Now see Articles 65. 109 and 113 of the new Limitation Act, 1963. 

^ ai/itVtnilt suine to have the alienation set aside. 

The r?aL;*^r^rL"’ire^rtiid%rt%:rt"he"unaulhorized alienation as a nuUi.y without 
the intervention of any Court ((). 

A .. . .a, ^ r- u j T iht^ Indian Limitation Act, referred to in this section, 

Article 141 of Schedule I Dossession of immovable property by a Hindu 

provides, a period of 12 on ?he death of a Hindu female. In an award 

entitled to possess^n of such prope y husband’s brothers, certain properties 

arising out of a dispute between a wiuow 


(m) Gohtlananda Harichandan v. Iswar 
(1636) 1.5 Pat. .379, 166 I.C. 342 ^ 

(1931) 1 M.L J. 502, (32) A.M. 495 

there cited. Also see Vcnkayumnia v. Vetrayya 

(’57) A. Aodh. Pra. 280. „ . . 

(o) Kanhya Lai A/iisir v. i fUtferine 

13 Pal. 151, 163 I.C. 940, (’36) A^P. 013 ^ 

from htt. Nandan v. Wazira (1927) ® / 7fi0* 

Mt. WkiyataU v. Mt. liahnuit Bi x,ad. 

(p) Varamma v. Gojutladasayya (19 ) 

639. 46 I.C. 202. (’19) A.M. ^ v. 

and ratio decidendi followed in . .p 248 

Sheo Pargad, (1922) 44 All. 19. 29. 64 l.G ^ 
C22) A.A. 301 (F.B.); Chhagauram v. J « 2) 

a890) 14 Bom. 1900; Jamnabat y. t Ab- 

4 Bom. L.R. 893 (adoption]; L "isV A L 

dullah (1923) 6 Lah. 403, 90 I.C. 1022. ( 2o) A.L. 


la) Mata Prasad v. Sageshar Suhai (1925) 32 
I A 398. 410-411. 47 All. 883. 893-894, 91 I.C. 
370, (’23) A.PC. 272. 

(r) Abinash v. Harinath (1903) 32 Cal. 62; Dos 
Ram V. Tirtha Nath (1924) 51 Cal. 101, 108-109, 
81 I.C. 322. (’24) A.C. 481. 

(s) Bi;oy Copal v. Krishna (1907) 34 Cal. 329, 
34 I.A. 87; Runchordas v. Parcalibai (1899) 23 Bom. 
725, 26 I.A. 71; Ram Dei v. Abu Jafar (1905) 27 
All. 494; Hakhmabai v. Keshav (1907) 31 Bom. 1; 
Mummareddi v. Pitti Durairaja (1931) S.C.R. 635; 
Cooind Balkrishna v. Ramchandra (1952) Bom. 
621. (19.52) .34 Bom. L.R. 263. (’32) A.B. 393; 
Sitararn Singh v. Bhikiwi Devi (’60) A.P. 452 (de- 
icnd.int cl.iimed to be adopted son). 

(0 (1907) 34 Ciil. 329. 34 l.A. 87, supra-, Obala 
Kttridama v. Kandosaini (1923) .31 l.A. 143, 132, 
47 Mad. 181, 189, 79 I.C. 961, (’24) A.PC. 56. 


HL-17 
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and died in 1929. It was held that a ci.;+ u unchaste m 1910 or 1912 

her death was in time under art. 141 on the^mund^thaf^th^^^ ^ 

waive the beneht of the forfeiture (u) For alJ^ annlip.tl ^^Yersioners are entitled to 
to commencement of the period of Iimitat?L whP ^ § 210. As 

abenation see the undermLtioned cas^ (p) surrender of the estate after 

£:§fHB?2SiS;:£?S= 

attaches pi^opertfis i^erSd^by W^from^'w hLba^d*"^ ^ decree against a widow and 

brings a suit for the release of tlirpron^rtv nn ^ reversioner 

for legal necessity and therefore not^ binding ground that debts were not incurred 

declaration that the sale of the pro^rW in ^ ^ a 

judicata (fa). P pe y in execution is not binding on him is res 

Illiistrations 

property i^«"ted b “hl?from\rr‘biI^’band'^t?A’ ^d H The widow sells 

to him. The brother as next reversioner thJ delivers ;»ssession of the property 
Mle IS not valid beyond the widow°" Ufetime^and ^ ^ declaration that the 

brother. After the decree the widow d^£^ fnH ft in favour of the 

po^ession of the property from A but A brother. The uncle demands 

A for possession. A is precluded from possession. The uncle sues 

is entitled to possession contending that the sale was vaUd. and the uncle 

upheld, the uncle wUl\e^precludedVrom^br[n^n!)^ d^missed and the alienation is 

that the alienation is not Mndine on him Thif!?/ ^ fresh suit against A for a declaration 
against the uncle who is the ultfmat^» decree of ^smissal operates as res jtidicaia 

the brother’s suiJ and ?he al^n^ U ^ 

hard at first sight that a decre#* anairief^Vk^ benefit of the decree. It may seem 

presumpUve and may never mature^as^h^^.^h"^H* interest is merely 

property Jc ^^dc«s ^ot^ha^r respect of an alienation by the widow of 

property Y to B (d). reversioner in respect of an alienation of 

appliM°to‘^^su?t^''thf contained in this section, see § 202. The same principle 

decree is naSld aLi f”if* * ® declaration that an adoption is invalid. If a 

really ^v^^d by cSdV* nf® r on the ultimate reversioner (e). The matter is 

res judfcam^ a ren^eL^i^fr Civil Procedure. 1908. s. 11. Expln. 6. which relates to 
3 m a representative suit. As to decrees against limited heirs, see § 199. 


Duhiya (1937) All. 424. 
169 I.C. 586, ('37) A.A. 268. 

i®? y^hatjya ('60) A.A.P. 222. 

K«/io Prauid v. Sheo Pragash (1924) 51 I A 
381, 46 All. 831, 82 I.C. 962 (-24) A PC ^>47 

IQ “®S- <1922) 44 All’ 

V. B/.u6fln (1922) 49 Cu?. 45. 64 I.C. 980. ('22) 

against next reversioner); Kftair 

477 It ^"*00 ^ •‘21. 84 I.C. 

477, ( 25) A.L. 89 [decree against next re%er- 


stODer]. 

(b) Mst. Seethabai v. Hari (1908) Nag. 498, 
('J8) A.N. 401. 

(c) Kesho Prasad v. S/ico Pragash (1924) 51 I.A. 
381, 46 All. 831, 82 I.C. 962, ('24) A.PC. 247. 

(d) Thakar Singh v. Mst. Utlam (1929) 10 Lah. 
613. 118 I.C. 449, ('29) A.L. 295. 

(e) Chiruvoiu v. Chiruvolu (1906) 29 Mad. 390 
[F.B.]; GokuUinand Harichandan v. Istcar Chhotrai 
(1936) 15 Pat. 379, 166 I.C. 342, (’37) A.P. 11. 
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211. Adverse possession by widow.— (1) Property acquired by a Hindu 
widow or other limited heir by adverse possession [Indian Limitation Act, 
1908, sch. I, art. 144], of which she took and retained possession absolutely in 
her own right, for twelve years or upwards is her stridhana, and she may 
dispose of it by deed or will; on her death intestate it descends to her 
stridhana heirs (f). But if the property acquired by adverse possession was 
claimed and held by her not in her own right, but as a widow representing 
her husband’s estate, it is not her stridhana, but an accretion to her husband’s 
estate, and in it she takes no more than a widow’s estate, and it descends on 
her death to her husband’s heirs (g). 

The position would be the same even if she was under a mistaken belief that her 
husband was dead (h). The possession of a person who is not the widow of the last male 
owner but is the widow of another member of the family is pnma facie adverse but if 
she claims the estate only by inheritance she must be deemed to be claiming only a 
limited estate (i). Thus, where a Hindu widow in the enjoyment of her husband’s estate 
as heir remarried and had thereby forfeited her title to the estate, but continued in 
possession without asserting any change in the character of her possession, she acquires 
title by prescription only to a widow’s estate and not to an absolute estate (j). 

Now see Article 65 of the new Limitation Act. 1963. 

It has accordingly been held that where a Hindu dies leaving a son and a widow 
and the widow who is entitled to maintenance only out of her husband’s estate takes and 
retains possession of property belonging to her husband’s estate adversely to the son, the 
property is her stridhana, unless it is clearly shown that when she took possession, she 
professed to do it as claiming only the limited estate of a widow. “The son having the 
title, she could not take possession excluding him, unless she intended to take an adverse 
possession, a possession to which she was not in any way entitled” (k). Similarly, where 
a widow takes possession of the estate of her husband’s uncle to which her husband’s 
grandsons are entitled (1), or takes possession of the estate of her husband’s brother to 
which the brother’s heirs are entitled (m), and holds it adversely against the rightful heirs, 
the property is her stridhana. In a Privy Council case where a Hindu widow executed a 
deed of gift of property which she held absolutely under a will from her husband in 
favour of her daughter, which gift was not valid as the deed was not registered, but the 
daughter remained in adverse possession of the property for upwards of 12 years, it was 
held that the property was her stridhana and that it did hot pass on her death to her 
father’s heirs (n). It has been held in a number of cases that where a Hindu female 
who has no right to a property obtains and holds possession of it for the requisite period, 
the presumption is that she intended to prescribe for an absolute title, unless it is shown 
that she wanted to hold it as a limited owner (o). 

(2) The possession of a portion of the joint family estate by the widow of 
a member of a joint Hindu family governed by the Mitakshara law, as of right, 


if) Lachltan Kutitvur v. Mnnoratit Ham (189-1) 22 
Cal. 445 (P.C.i; Varada PiUai v. Jeecuralhnammal 
(1920) 43 Mad. 244. 46 I.A. 285. 53 I.C. 901. 
(’19) A.PC. 44; Bansidhar v. Diilhatia (1925) 47 
All. .505, 87 I.C. 235. (*25) A.A. 483; Hikhdeo v. 
Sukhdeo (1927) 49 All. 713, 102 I.C. 175, (’28) 
A.A. 4.5; Sura/ Balli v. TiUikcUiuri (1928) 7 Pat. 163, 
107 I.C. 151 (’28) A.P. 220; Mu\amnwt Muluka v. 
Pateshar (1026) 1 Luck. 273, 295-296, 96 I.C. 672, 
(’26) A.O. 371; Hira Mol v. Roiiqi Ram I.L.R. 
(19.55) Puoj. 1120; Satyanaruuunu v. Veerraju ('.59) 
A.A.P. 79 (F.B.); Sampat v. Suruimat (*.59) A.B. 
504; Tilakdhari Hai v. Furma Rai ('63) Pat. 356. 

(g) Lajwanti v, Safn Chand (1924) .51 I.A. 171, 
5 Lai). 192, 80 I.C, 788. (’24) A.PC, 121; Patipal 
Sing)i V. Rampal Singh (1940) 1-5 Luck. 112, 18.5 
I.C. 1.57, (’40) A.O. 63; Hiraint v. Rongiram ('51) 
A. Simla 11; Chaltar Singh v. flaWiun Sing)» (1946) 
Nagpur 1.59- Catja Decn v. Amrauti, l.L.K. (1956) 
1 All. 195. ' 

(/») Bibhabati v. Ramendra (1947) 1 Cal. 32 


(P.C.). 

(i) Chandrahali Pulhak v. Bhaguanproiad Pande 
(1944) All. 533. 

(/■) Purbati v. Rum Prasad (1932) 7 Luck. 320, 
141 I.C. 831, ('-3-3) A.O. 92; Bharmanna v. S/iira- 
gondappa (*-59) A. Mys. 81, 

ik) Larhhan Kunwar v. Manorath Ram (1895) 22 
Cal. 44-5, 449; (192-5) 47 All. 505. 87 I.C. 233. 
(’2.5) A.A. 48-3, lupra. 

(/) Rikhdeo v. Siikhdeo (1927) 49 All. 713. 102 
I.C. 17-3, (’28) A.A. 4-5. 

(m) Surat Balli v. Tilakdhari (1928) 7 Pat 163 
107 I.C. 151. (’28) A.P. 220. 

(n) Varotha Pillui v. Jeecarathummal (1920) 46 
I.A. 285, 43 Mad. 244, .53 I.C. 901; .tfu. Maluka 
V. Pateshar (1926) 1 Luck. 273, 96 I.C. 672 (’26) 
A.O. 371^ 

(o) Udai Prutap v. Narotam (1946) 21 Luck. 
143; Thailambal Ammal v. Kesovon Sair (’37) A, 
Kerala 86. 
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k'""” “ “(■“"■Is. «3 for instance, where mutation has been 

:nhil.‘h,r^rx'rrol t sf,", 

obtained possession of property under an arraneempnt wi?h\ ^ u having 

her a widow’s estate, cannot by any act ® 

prescription. C/. § 176(7) (r). ^ ^ declaration of her own acquire title by 


(p) PantlU Adija Shankar Tivari v. Mst. Chandra- 

150 I.C. 319, ('34) A.O. 
265; Bhttgtxan Das v. Krishen Lai (’56) A.J. 6t K. 
36. 

(q) Sham Kner v. Dah Kocr (1902) 29 I.A. 132, 
29 Cal. 604; Satgur Pradiad v. Kldtore Lai (1919) 
46 I.A. 197. 42 Alt, 152, 55 I.C. 486, (’19) A.F.C. 


60; Uman Shankar v. Musammat ALsha (1923) 43 
All. 729, 74 I.C. 869, ( 24) A.A. 88; Kali Charan 
V. Piari (1924) 46 All. 769. 83 I.C. 734. (*24) 
A.A. 740. Also see Caya Decn v. Amrauti (’53) 
A.A. 630. 

(r) Batliik Lat v. Badha Dulaiija (1937) All* 424. 
169 I.C 566. ('37> A.A. 268. 
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CHAPTER XII 

COPARCENERS AND COPARCENARY 
PROPERIA—3IITAKSHARA LAW 


1. Coparceners — §§ 212-217. 

2. Coparcenary property —§§ 218-234. 

3. Management and enjoyment of Coparcenary property —§§ 235-254. 

4. Alienation of Coparcenary property —§§ 255-257. 

5. Alienation of undivided coparcenary interest —§§ 258-266. 

6. Setting aside alienations—§§ 267-270. 

Note. —The general effect of the Hindu Women’s Rights to Property Act, 1937, in 
case of death of a coparcener in the joint family governed by the Mitakshara law has been 
pointed out under § *35. The Hindu Succession Act. 1956, has brought about some radical 
changes in the law of succession without abolishing the joint family and joint family 
property. Speaking generally it does not interfere with the special rights of those who 
are members of a Mitakshara coparcenary but it is important to note that section 6 of 
that enactment recognises the rights upon the death of a coparcener of certain of his 
preferential heirs to claim an interest in the property that would have been allotted to 
him if there had in fact been a partition immediately before his death and the principle 
of devolution by survivorship considered in this Chapter is affected to that extent. The 
cardinal doctrine of the Mitakshara law that a coparcener in a joint family cannot make 
a valid gift or bequest of his interest in the coparcenary property so as to defeat the 
rights of the other members to take by survivorship is partly abolished to the extent that 
it is now competent to such a coparcener to dispose of by will (s. 30) his undivided interest 
in the coparcenary property. See sections 6 and 30 of that Act and Notes thereunder for 
the effect of the new legislation upon the rights of coparceners and the incidents of 
coparcenary property in case of the joint Hindu family governed by Mitakshara law. 

I.—COPARCENERS 

212. Joint Hindu family.— (1) A Joint Hindu family consists of all persons 
lineally descended from a common ancestor, and includes their wives and un¬ 
married daughters (s). A daughter ceases to be a member of her father’s 
family on marriage, and becomes a member of her husband s family. 

Reference may be made to notes under sec. 6 of the Hindu Succession Act. 1956, 
and sec. 16 of the Hindu Marriage Act, 1955, for the position and rights in a joint Hindu 
family of a son or daughter bom of a marriage which is void or voidable under the latter 
enactment and who is to be deemed to be a legitimate child of the parents. 

(2) The joint and undivided family is the normal condition of Hindu 
society. An undivided Hindu family is ordinarily joint not only in estate, 
but also in food and worship (t). The existence of joint estate is not an 
essential requisite to constitute a joint family and a family which does not 
own any prooerty may nevertheless be joint (u). Where there is joint estate, 
and the members of the family become separate in estate, the family ceases 
to be joint. Mere 'severance in food and worship does not operate as a 
separation (v). 


ft) Cnmnth%ioner of Income Tax v. Luxmtnara- 
•inn fl9).5) .59 Bom. 618, 37 Bom. L.R. 692. lo9 
I.C. 421, r35) .\.B. 412; Melagirhjappa v. Lalith- 

amnut (’61) A. Mys. 152. _. , 

(/) Sri Ilngliunada v. Brozo Kiihor (1876) 1 Mad. 
69. 89. 3 I.A. 154, 

(u) lumikirdin v, lYfifiomony (1926) 49 Mad. JM, 


10.3, 115. 93 I.C. 662. (’26) A.M. 273; Loltlas v. 
Motibai (1908) 10 Bom. L.R. 175; Patulit Mohan 
Lot V. Pandit Ram Daijnl (1941) 16 Luck. 708, 194 
I.C. 61, ('41) A.O. 331. 

(c) Choicdhrij Coort/j Dutt v. Jcxvach (1904) 3L 
I.A. 10. 
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of a family property is not a necessary requisite for the constitution 


(3) A joint or undivided Hindu family may consist of a single male 
member and widows of deceased male members. The property of a joint 
family dws not cease to be joint family property belonging to any such family 
merely because the family is represented by a single male member 
(coparcener) who possesses rights which an absolute owner of property 
may possess. Thus for instance a joint Hindu family may consist of 
a male Hindu, his wife and his unmarried daughter (icl). It may similarly 
consist of a male Hindu and the widow of his deceased brother (u?2). The 
basi£ of this rule is that the joint family property does not cease to be such 
simply because of the “temporary reduction of the coparcenery unit to a 
single individual the character of the property remains the same {w2). 


u J coparcenary.—A Hindu coparcenary is a much narrower 

body than the joint family. It includes only those persons who acquire by 
birth an interest in the joint or coparcenary property (x). These are the 
sons grandsons and great-grandsons of the holder of the joint property for 

the time being, m other words, the three generations next to the holder in 
unbroken male descent. See § 217, 


betw^n ® coparcenary, it is important to note the distinction 

hb fatLr fathpU and separate property. Property inherited by a Hindu from 

inherited bv Mm ^ ® ancestral property. Property 

of ancestral nmoorfv/ { is his separate property. The essential feature 

CTandson^; thpv ^ Person inheriting it has sons» grandsons or great- 

their birth TK With him. They become entitled to it by reason of 

ancestral in M^ ^ property from his father, it becomes 

th2 the family, is enUtled to hold and 

A and to pniov R ‘ ^ ^ entitled to an equal interest in the property with his father 

U Vlrpnt 1 common with him. B can therefore restrain his father from alienating 

nartitinri of it pccial cascs where such alienation is allowed by law, and he con enforce 
of death, he takes the property by right 

A man ic tho succession. It is otherwise, however, as to separate property, 

ptr Hie «« ^ ^ olute owner of property inherited by him from his brother, uncle, 

fhp «on n!?t K. ^cauire an interest in it by birth, and on his death it passes to 

brother it ic v.?^ suTvtvoTshtp but by syccesston. Thus if A inherits property from his 
no intproct in ft 1^ Is absolutely at his disposal. His son B acquires 

from alipnatinrr^ he cannot claim a partition of it. nor can he restrain A 

T3 t it ic. nf +u^ rule applies to the self-acquired property of a Hindu. 

oTinc, if imoorUnce to remember that separate or self-acquired property, 

L ^ wuite issue of the owner, becomes ancestral in the hands of the 

m e issue who inherits it. Thus if A owns separate or self-acquired property, it will 
pass on his death to his son B as his h-^ir. But in the hands of B it is ancestral property 
as regar^ Ms sons, result is that if B has a son C, C takes an interest in it by 

reason or his birth, and he can restrain B from alienating it, and can enforce a partition 
of It as against B. 


■c property is a species of coparcenary property. We have stated above that 

a Hindu xnhents propierty from his father, it becomes ancestral in his hands as regards 
his son. In such a case it is said that the son becomes a coparcener with the father as 


^15, 93 I.C. 662, 

( 2o) A.M. 273* supra. 

GnwU Biufdatma v. C.I.T. A/y«r>r<* ('66> 
A.S.C. 1523; Sitabai v. Ramcbaiulra ('70) A.S.C. 
343; Narendranaih v. W.T. Commissioner ('701 
A.S.C. 14. ' 

(tf2) Sitoboi V. Banit'hatitlra (’70) A.S.C. 343 
(a-3) Attorncij General of Ceylon v. A. h. 


Ariinaclialam C^rttiVir (1957) A.C. 540 (P-C.); 
Sitabai v. Ramcliandra supra. 

(.r) Commissioner of Income Tax v. Ltirminaraitaf* 
(1935) 59 Bom. 618. 37 Bom. L.R. 692. 139 I.C. 
424. (’3.5) A.B. 412. 

(»/) Suntlar Lai v. Chhittar Mai (1907) 29 All- 
1: Atianflrao v. Vasantrao (1907) 9 Bum. L.R- 595 
tP-C.J. 
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B 


D 


regards the property so inherited, and the coparcenary consists of the father and the son. 
But this does not mean that a coparcenary can consist only of a father and his sons. It 
is not only the sons but also the grandsons and great-grandsons who acquire an interest 
by birth in the coparcenary property. Thus if A inherits property from his father and he 
has two sons B and C, they both become coparceners with him as regards the ancestral 

property. A, as the head of the family, is entitled to hold 
the property and to manage it, and hence he is called the 
Tnanager of the property. If B has a son D, and C has 
a son E, the coparcenary will consist of the father, sons 
and grand-so.ns. namely A, B. C, D and E, as shown in 
the accontpanying diagram. Further, if D has a son F, 
and E has a son G. the coparcenary will consist of the 
father, sons, grandsons, and great-grandsons, in all it 
will consist of seven ntcmbers. But if F has a son X, X 
does not become a coparcener, for a coparcenary is limited 
to the head of each stock, and his sons, grandsons, and 
great-grandsons. X being the gTeat-great-qrandson o/ A 
cannot be a member of the coparcenary so long as A, the 
holder of the joint property, is alive. 


1 

C 


214. Formation of coparcenary'.— (1) The conception of a joint Hindu 
family constituting a coparcenary is that of a common male ancestor with his 
lineal descendants in the male line within four degrees conntivg from and 
inclusive of such ancestor (or three degrees exclusive of the ancestor). No 
coparcenary can commence without a common male ancestor, though after his 
death it may consist of collaterals^ such as brothers, uncles and nephews, 
cousins, etc. 

(2) A coparcenary is purely a creature of law; it cannot be created by 
act of parties, save in so far that by adoption a stranger may be introduced 
as a member thereof (z). 

(3) No female can be a coparcener although a female can be a member 
of a joint Hindu family [see § 217]. 


Illustration 


The following diagram shows a coparcenary consisting of several families, A with his 
three sons B, C and D and their sons and grandsons constitute the “main” family. B with 
his two sons E and F, C with his son C, D with his sons H and I and his grandsons J 
and K, and / with his sons J and K, constitute “branch” families. All the families have 
one coinmon ancestor A. Each branch family has also its own head, namely B, C, D ^nd /. 
On As death the coparcenary will consist of the three brothers. B, C and D and their male 
issue. On the death of B and C, the coparcenary will consist of D, his neplieu)s E, F and 
G and his male issue H, I, J and K who stand in the relation of cousins to E, F and G. 



Genesis of co-parcenary.—A coparcenary is created in some such way as the follow¬ 
ing:—A Hindu male A, who has inherited no property at all from his father, grandfather, 


(:) Si/f/firv«n«ni v. Ntini\iinlnihi fU)n2) 2> M.ul. 
119. 1.34-137. lU ftrintf m.i> 


IflinUHtin Dtiunf v. lU-ati 
A1m» s»-c $ 22hA iri/m. 


r)(fi ('62) A.S.C. 
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Ukf :r;-l^eTted ^ ^ B, B does oo. 

death he inherits the self-acquired proper^ ^’s liftime, but on .I's 

interest in the property by reason of his birth anri ^ ^ takes a vested 

father A becomes ancestral property in his CB’s) hanrh: li^erited by B from his 

regards the property. If B and C contimiP ini J «nd B and C are coparceners as 

coparcenary by the mere fact of his birth And^’i^"^ is born to C, he enters the 

too becomes a coparcener. * ^ ^ ^ a son E is subsequently born to D, he 

reference ^may^be^’ade to thTunLTnoted c^a^eT (zl)^ “composite family” 

re^a^ry^p^oSrty^^anTv^rr ancestor (origiLl holder oTTo^ar- 

rlo ^ ^ ^ coparcener. Whether he is so or not 

of the c^pTrcen'arTr;:;*" nr 

The rule is that partition can be demanded by an^r^w of rjohitTa'S 

holder, he cannot dem^L'* a^°pa!uh™'^and 'thTretoreT'^^ degrees from the last 

(b)]. On the death, however, of the "it hofier ^ “ a°‘ « coparcener [ills, (a) and 
coparcenary, if ho was Hith in t 'vould become a member of the 

partition, unless his father, gmndfather -d ^ 

last holder. The reason is_and hnro u had all predeceased the 

subject in hand—that whenever a break'^of morp bearing on the 

holder of property [A in ill ^dil and tu than three degrees occurs between any 

after his death [E in ill Idll fhp^n ^ person who claims to enter the coparcenary 
and E in ill. (d)] and the luJvfvn^ direction [i.e., the direcUon of C. D1 

[D in ill. (d)] who are within the UmiF those collaterals and descendants 

V wno are within the limit of four degrees (a) (ills, (c) and (d)]. 


A 

I 

B 

I 

C 


illustrations 

(a) A inherits certain property from his father IT Wa d j j 

9 both members of a^undivT^d f^nilv ^ Van°d"r ^ Srandson 
A son D is then born in r o k ® C are coparceners. 

B and C ^ ^ becomes a coparcener by birth with A, 

^r beine fifth in^d!c ^*%®°^ ^ ^ a coparcener! 

family nronertv On cannot demand a partition of the 

jotot famHv ® become the head of the 

of B thou^ bo io filth *1’'^ coparcenary as the great-grandson 

on B's dealh / bolder. Likewise, 

in property inherited by A from his father is ancestra* 

in held d owner of the property; he is entitled merely 

behalf of the famiUr^Th the property as the head of the family for and on 

Denalt of the family. The ownership of the property is in the joint fa.mily consisting of 


D 

1 

E 

I 

F 


(zl) Sfihbayya v. Sitarnnwmnia (*59) A.A.P 86- 
V^nknfnsubha neeJdi v. Pitrliamma Tfifl) A A P* 
263; Vecro/f/f NaUhi v. Vtuknittb CGI) A.A.P. sij 


<o) ^^oro Vhbinnatb v. Gtinc\h (1873) 10 Bom 
H.C. ‘Il-I; V. nS70) 6 .Nfad 

lie. 93. 
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himself and his three descendants B, C and D. They are 
all co-owners, or, as the expression goes, coparceners. 

(b) Suppose a coparcenary consisted originally of 
A, B, C, D, E. F, G and H, with A as the common an¬ 
cestor.—Suppose A dies first, then B, then C, then D, and 
then E, and that G has then a son 1, and H has a son 
J, and J has a son K. On E's death the coparcenary will 
consist of F, G, H, /, J and K. Suppose that G, H and J 
die one after another, and the only survivors of the joint 
family are F, I and K. Are / and K coparceners with 
F? Yes, though I is jifth in descent from A, and K is 
sixth in descent from A. The reason is that either of 
them can demand a partition of the family property from 
F. Here the coparcenary consists of three collaterals, 

(c) A inherits certain property from his father X. A has a son B, a grandson C, a 

great-grandson D, and a great-great-grandson E. A, B, C and D are 
A coparceners; E is not. On A’s death, however, E will step into the 

1 coparcenary of which B will become the head. On B’s death after A, 

B the coparcenary will consist of C, D and E with C as the head. On C’s 

1 death after A and B, the coparcenary will consist of D and E with D as 

C the head. Suppose now that B, C and D all die in the lijetimc of A. 

I Does E become a coparcener with A? The answer is, no; for E is fifth 

D in descent from A. The result is that A becomes the sole coparcener, 

1 and on his death the coparcenary property will pass by succession to 

E his heirs according to the order given in § 43. If A has left nearer heirs 

than E, the property will pass to them. If E is the nearest heir of A 
living at the time of A’s death, the coparcenary property held by A will go to him as his 
heir. The law is that property held by a sole surviving coparcener passes on his death by 
«tccession to his heirs. 

(d) A inherits certain property from his father X. A has a son B, a grandson C, two 

great-grandson D and Dl, and a great-great-grandson E by Dl, all mem- 
A bers of a joint family. Here A, B, C, D and Dl are coparceners, E is 

I not, being more than four degrees removed from A. Suppose B dies 

B first. The coparcenary will now consist of A, C, D and Dl. The death 

I of B does not introduce E into the coparcenary, for A being still alive, 

C his great-great-grandson cannot be a coparcener with him. Suppose C 

1 dies next. The coparcenary will now consist of A, D and Dl, The death 

f I of C does not introduce E into the coparcenary, for A l^ing still alive, 

B /)/his great-great-grandson cannot be a coparcener with him. Suppose Dl 

1 dies next. The coparcenary will now consist of A and D. The death of 
k Dl does not introduce E into the coparcenary, for A being still alive, his 
great-great-grandson cannot be a coparcener with him. Suppose A dies 
next, D now becomes the sole surviving coparcener, and the joint family 
property will pass to D by survivorship. The death of A does not introduce E into the 
coparcenary. The reason is that at the time of A’s death. E’s father (Dl), his grandfather 
(C) and his great-grandfather (B), were all dead. 

The following passage from Mayne’s "Hindu Law and Usage" (9th ed., s. 271) deals 
with coparceners:— 

"The question in each case will be, who are the persons who have taken an interest 
in the property by birth. The answer will be, that they are the persons who offer the 
funeral cakes to the owner of the property, that is to say, the three generations next to 
the owner in unbroken male descent. Therefore, if a man has living sons, grandsons and 
great-grandsons, all of these constitute a single coparcenary with himself. Everyone of these 
descendants is entitled to offer the funeral cake to him. and therefore everyone of them 
obtains by birth an interest in his property. But the son of one of the great-grandsons 
would not offer the cake to him, and therefore is out of the coparcenary, so long as the 
common ancestor is alive. But while fresh links are continually being added to the chain 
of descendants by birth, so earlier links are being constantly removed from the upper end 
of the chain by death. So long as the principle of survivorship continues to operate, the 
right to the property will devolve from those who are higher in the line to those who are 
lower down. As each fresh member takes a share, his descendants to the third generation 
below him take an interest in that share by birth. 
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D 

I 
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E 

I 

H 


J 

I 

K 


namely, F, 1 and K (b). 


(h) Moro Vidicunalh v. CanaU (j873) 10 B«jm. M.C. Ml. 
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216. Undivided coparcenary interest.—The essence of a coparcenary 
under the Mitakshara law is unity of ownership. The ownership of the 
coparcenary property is in the whole body of coparceners. According to the 
true notion of an undivided family governed by the Mitakshara law, no 
individual member of that family, whilst it remains undivided, can predicate, 
of the joint and undivided property, that he, that particular member, has a 
definite share, one third or one-fourth (c). His interest is a fluctuating 
interest, capable of being enlarged by deaths in the family, and liable to be 
diminished by births in the family (d). It is only on a partition that he 
becomes entitled to a definite share. The most appropriate term to describe 
the interest of a coparcener in coparcenary property is “undivided copar¬ 
cenary interest.” The nature and extent of that interest is defined in § 235. 
The rights of each coparcener until a partition takes place consist in a 
common possession and common enjoyment of the coparcenary property. As 
observed by the Privy Council in Katayna Natchiar v. The Rajah of Shiva- 
gunga (e), “there is community of interest and unity of possession between 
all the members of the family, and upon the death of any one of them the 
others may well take by survivorship that in which they had during the 
deceased’s lifetime a common interest and a common possession,” The latter 
part of this proposition must now be read in the context of sections 6 and 
30 of the Hindu Succession Act, 1956, in cases where those sections are 
applicable. 


In a recent decision the Supreme Court summarised the position and observed that 
the coparcenary property is held in collective ownership by all the coparceners in a 
quasi corporate capacity. ITie incidents of coparcenary are: first, the lineal male descen- 
dents of a person upto the third generation, acquire on birth ownership in the ancestral 
properties of such person; secondly, that such descendents can at any time work out 
their rights by asking for partition; thirdly, that till partition each member has got 
ownership extending over the entire property conjointly with the rest; fourthly, that as a 
result of such cc-ownership the possession and enjoyment of the properties is common: 
fifthly, that no alienation of the property is possible unless it is for necessity, without 
the concurrence of the coparceners, and sixthly, that the interest of a deceased member 
passes on his death to the surviving coparceners (el). 


B 


Illustration 

Suppose a family to consist of A and his sons B and C; on a partition each will take 
one-third. But if D was born while the family remained joint, each would take one-fourth. 

Suppose the family still to remain undivided; on the 
A death of A, the possible shares of the three sons would 

be enlarged to one-third; and if B were subsequ^^ 
to die without issue, the shares of C and D would be 
i> enlarged to one-haU. As C and D married, their sons 
E, F and G would enter into the family, and acquire 
an interest in the property, but that interest again 
would be a shifting interest, depending on the state ot 
the family. If C were to die leaving only two sons * 
and F and they claimed a partition against D, E and 
F would each take one-half of one-half, and D would take the other half. But if H had 
previously been born, E, F and H would each take one-third of one-half, that 
sixth each. If they put off their claim for a division till D and G had both died, E, F and 
H would each take one-third of the whole (/). 


1 

C 

1 


r 

£ 


I 

H 


(c) Appocier v. Rcima (1886) 11 M.I.A. 75, 

89. 

(</) Si(rfar«riii(fm v. Narathiilmlu (1902) 23 Mad 
149. 154. 156. 


i€) (1863) 9 M I A. 319, 543. 611. 

U l) State tiauk of India v. Chninandi Ram ( 

A.SC. 13iO. 1 3 33. 

if) ■■Jlintht Law.” 


mill ctl IG3\. 
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Note that on a partition between C and D after the death of A and B, C would, take 
one-half and D would take the other half. If C is dead, his issue E, F and H wUl take 
per stipes as regards D, that is, they will take the one-half share of C, and D will take 
the other half, but as regards each other they will take per capita, that is, each will take 
an equal one-sixth share 

The interest of a coparcener in an undivided Mitakshara family is not individual pro¬ 
perty (g). But the interest of a coparcener in an undivided Dayabhaga family is indi¬ 
vidual property (h). See § 279. 

217. Females cannot be coparceners.—No female can be a coparcener 
under the Mitakshara law (hi). Even a wife, though she is entitled to main¬ 
tenance out of her husband’s property and has to that extent an interest in 
his property, is not her husband’s coparcener (i). Nor is a mother a copar¬ 
cener with her sons (j) nor a mother-in-law with her daughter-in-law (k). 
There can be no coparcenary between a mother and daughter among devada- 
sees (1). Nor can a widow succeeding under the Hindu Women’s Rights to 
Property Act to her husband’s share in a joint family be a coparcener (m). 
See Sec. 6 of the Hindu Succession Act, 1956. 


U.—COPARCENARY PROPERTY 

218. Obstructed and unobstructed heritage.—(1) The Mitakshara divides 
property into two classes, namely, apratibandha daya or unobstructed heritage, 
and sapratibandha daya or obstructed heritage. Property in which a person 
acquires an interest by birth is called unobstructed heritage. It is called un¬ 
obstructed, because the accrual of the right to it is not obstructed by the 
existence of the owner. 

Thus property inherited by a Hindu from his father, father’s father, or father’s father’s 
father, but not from his maternal grandfather (n), is unobstructed heritage as regards his 
own male issue, that is, his son, grandson, and great-grandson (o). His male issues 
acquire an interest in it from the moment of their birth. Their right to it arises from 
the mere fact of their birth in the family, and they become coparceners with their paternal 
ancestor in such property immediately on their birth. Ancestral property is unobstructed 
heritage. 

Property, the right to which accrues not by birth but on the death of the 
last owner without leaving male issue, is called obstructed heritage. It is 
called obstructed, because the accrual of the right to it is obstructed by the 
existence of the owner. 

Thus property which devolves on parents, brothers, nephews, uncles, etc., upon the 
death of the last owner, is obstructed heritage. These relations do not take a vested in¬ 
terest in the property by birth. Their right to it arises for the first time on the death of 
the owner. Until then they have a mere spes successionis or a bare chance of succession 
to the property, contingent upon their surviving the owner (p). 


(«) Gharib Ullah v. Khalak Singh (I90i) 2.1 All. 
407. 30 I.A. 165. 

(h) Srcetnutty Sooricernonij Do^see v. Pcr^ohun^ 
chio rl8.57) 6 M.I.A. 526. 531. 

l/il) Conimi.svioiKT of Incitmc Tax v. MiUi ( 66) 
A.S.C. 240. Also sec f.n. (i) below. Also sec 
naien<fra Salh v. Shiv (’71) A.A. 418; Das- 

aptia Seity v. Vcdatathanima (’72) A- Mys. 283. 

(1) Punnn Bihee v. Batllia Ki\scn Dav (190-1) 31 
Cal. 476; Srimathi Saliitri v. A/rj. F. A. Stiui (19.34) 
13 Pal. 3.39. 14.3 I.C. 1. (’33) A.P. 306. 

(0 Ilira Singh v. Mnngla (1928) 9 Lah. 

324. 330. 106 I.C. 877. (’28) A.L. 122; Sita! Pnnad 
V. Sr( Bam (1944) Lmk. 430. 

r ik) The Commis-^ionvr of Incoinc Tax v. Pannu- 


bai (194.3) Nag. 438. (*13) A.N. 160*. 

(0 Gatigamma v. Kuppammal (1938) Mad. 789, 
(’39) A.M. 139. 

(»i) Scctha Bai v. S'araKindta (194.3) Mad. 568; 
Magani Padhano v. Lokananidhi (’.36) A. Orissa 1 
[mollicr c.innot act as a de facto manatjer or 
karta]; Badbarain v. fang Daiiadiir (194-3) 20 Luck. 
305; Serthamma v. Vecrana (1950) Mad. 1076. 

(n) Muhunwd Husain v. Bal)n Kisftca Saiidan 
Sahai (1937) 64 I.A. 2.50, (1937) All. 655. 39 
Bom. L.B. 979, 169 I.C. 1, (’.37) A.PC. 233. 

(o) Sirtaii v. Algu Vpadhiya (1937) 12 

Luck. 273 163 I.C. 935. (’36) A.O. 331. 

(>») Mitakshara, Cl>. I, s. 1, v. 3. 
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(2) Unobstructed heritage devolves by survivorship; obstructed heritage, 
by succession. There are, however, some cases in which obstructed heritage 
also passes by survivorship. (Reference may be made to § 31 above and 
§ 222 below and notes thereunder). 


Illustrations 

, A inherits certain property from his father. A has a son B. The property so in¬ 

herited IS unobstructed as regards B. That is to say, B becomes a coparcener from his 
very birth in the property with his father A, and on A’s death the property will pass to 
mm by survivorship. The result would be the same if A had inherited the property from 
his paternal grandfather or great-grandfather. 

(b) In the case put above, A has a grandson C, but no son. C’s rights are the same 
as those of B. 

(c) A inherits certain property from his brother. A has a son B. The property is 
obstnic^d in A s hands. B does not take any interest in it during A's life. After A’s 
death, B vnll take it as A s heir by succession. The existence of A is an obstruction to 
the accrual of any rights in the property to B. 


219. Unobstructed heritage not recognized by the Dayabhaga.—The dis¬ 
tinction between obstructed and unobstructed heritage is peculiar only to the 
Mitakshara School. According to the Dayabhaga, all heritage is obstructed, 
for, according to the doctrines of that school, no person, not even a .son, 
takes an interest by birth in the property of another. The Dayabhaga does 
not recognize the principle of survivorship. It recognizes only the right of 
succession and this right accrues for the first time on the death of the last 
owner. The Privy Council, however, has applied the doctrine of survivor¬ 
ship to property jointly inherited by two or more widows and two or more 
daughters even in cases arising under the Dayabhaga law [§ 31]. 

220. Classification of property.—Property, according to the Hindu law, 
may be divided into two classes, namely, (1) joint family property, and (2) 
separate property. 


Joint family property may be divided, according to the source from which 
it comes, into— 

(1) ancestral property [§§ 223-225]; and 

(2) separate property of coparceners thrown into the common copar¬ 
cenary stock [§ 227]. 

Property jointly acquired by the members of a joint family with the aid 
of ancestral property is joint family property. Property jointly acquired by 
the members of a joint family without the aid of ancestral property may or 
may not be joint family property; whether it is so or not is a question of fact 
in each case [§ 228]. 

The term “joint family property” is synonymous with “coparcenary 
property.” 

“Separate” property includes “self-acquired” property [§§ 222, 231]. 


221. Incidents of joint family or coparcenary property.—Joint family or 
coparcenary property is that in which every coparcener has a joint interest 
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and a joint possession (q). The incidents of a coparcenary were summarised 
in the undermentioned decision of the Supreme Court (ql). [See § 216 
supra}. The following are the main incidents of joint family or coparcenary 
property: — 

(a) it devolves by survivorship, not by succession [§ 229]: This pro¬ 
position must now be read in the context of sections 6 and 30 of the 
Hindu Succession Act, 1956, in cases where those sections are 
applicable; 

(b) it is property in which the male issue of the coparceners acquire an ‘ 
interest by birth. 

The joint /amily property must be distinguished from the joint property of the English 
law. The joint property of the English law devolves like joint family property by sur¬ 
vivorship. But the male issue of the joint tenants do not acquire any interest in it by 
birth. Two complete strangers may be joint tenants according tto English law, but in no 
conceivable circumstance could they constitute a joint Hindu family, or hold property as 
a joint Hindu family. The fundamental principle of a joint Hindu family is the tie of 
sapindaship witho\it which it is impossible to form a joint Hindu family (r). 

Joint family property is purely a creature of Hindu law, and those who own it are 
called coparceners. The rights of coparceners are set forth in § 235 below. THe distinction 
between joint family property and joint property comes into prominence only in two 
kinds of cases, namely, the case dealt with in § 223, sub-§ (2) [property inherited from 
maternal grandfatherj, and that dealt with in § 228 (joint acquisitions]. After leaving 
§ 228 we shall use the expression “joint property” as equivalent to “joint family property.” 


222. Incidents of separate or self-acquired property. —A Hindu, even if he 
be joint, may possess separate property. Such property belongs exclusively 
to him. No other member of the coparcenary, not even his male issue, ac¬ 
quires any interest in it by birth. He may sell it (s), or he may make a gift 
of it, or bequeath it by will, to any person he likes (t). It is not liable to 
partition (w), and, on his death intestate, it passes by succession to his heirs, 
and not by survivorship to the surviving coparceners (u). 

Eocplariation .—The expression “male issue” in this and subsequent sec¬ 
tions means and includes sons, sons’ sons, and sons’ sons’ sons. 

It is stated in some decisions of Courts that in the separate or self-acquired property 
of a Hindu, even if he be joint, no other coparcener, not even his male issue, acquires any 
interest by birth. The statement, so far as it reaches his coparceners other than his male 
issue, is unexceptionable. And so far as it relates to his absolute right to deal with such 
property it does not create any misconception. But some misconception does arise as to 
the incidents of such property in the hands of his male issue after his death. Although 
it is at times said that such property passes to the undivided sons by succession, the 
statement would not be quite accurate. The property would be unobstructed heritage. 
According to the Mitakshara “property in the paternal or grandpatemal estate is by birth” 
and the strict legal view is that the undivided sons take a right vested by birth both 
in the paternal grandfather’s property as well as in the separate or self-acquired property 
of the father. But distinction is drawn between these two by the Mitakshara itself. 


(q) Kataina NatcUiar v. The of Hhivununga 

(1863) 9 M.I.A. 539, 543. 611. 

(ql) State Bank of India v. Chamandi Ham 
(’69) A.S.C. 1330. 

(r) Karsandas v. Cangabai (1908) 10 Bom. L.R. 
184. 

(*) Muddun Copat v. Ham Buksh (1863) 6 W.R. 
71. 

(0 Hao Batwant Singh v. flani Ki^liori (1898) 20 
All. 267, 2.5 l.A. 54 (gift); Sagalingam v. Rama- 
chundra (1901) 24 Mad. 429; Suhhava v. Suraijya 
(1887) 10 Mad. 251; Somoiundura v. Canga (1904) 


28 Mad. -386; Baua Mmcr v. Raja Biihen (1868) 
10 W.R. 287. s.c. in app. 20 W.R. 137; Sital v. 
Madho (1877) I All. 394; Botmo Beer Pertap v. 
Ruiendcr (1867) 12 M.I.A. 1. 39; Nona Narain v. 
Huree Punth (1862) 9 M.I.A. 96; Purshotam y 
Vciuden (1871) 8 Bom. H.C.O.C. 196. 

(li) Lnchun Singh v. Nerndharce Singh (1873) 20 
W.R. 170; yamiinoZ;ai v. Manubai (1899) 23 Bom 
608. 

(c) Kalama NatcJilur v. Rajoh of Sieagunga 
(1863) 9 M.I.A. 539, 543, 613. 
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property the son can assert an equal right with the father* while in 

Tea] with‘it property the father has the unqualihed right to 

aeal with It as he pleases and in a manner which denies any right of interference bv 

^e son either to entorce partition or interdict an alienation (x). It would not be strictly 

birth undivided male issue does not take anTinferert by 

DriMp separate or self-acquired property of the father. It would be ^nore appro- 

say that when the separate or self-acquired property of a Hindu father ^ses 

and" b/viriue" f"th\' I - unob"st"uc^;.d'L?ft?g^^^ 

Dy virtue of the texts to which reference has been made in f.n. (x) below. 

r.rr.r^ Settled law that a father who is joint with his sons may sell his self-acquired 

property even though such property may be immovable. The father may sell such pro- 
per y ^thout the concurrence of the sons (z). He may make an u^equal dis^rrbuUon 

^nU " exTusfo? o^^e^ther'Ton ‘‘ 


223. Ancestral property.—(1) Property inherited from paternal 
ancestor—All property inherited by a male Hindu from his father (c), 
father s father, or father s father’s father, is ancestral property. The essential 
feature of ancestral property according to the Mitakshara law is that the sons, 
grandsons and great-grandsons of the person who inherits it, acquire an 
interest m it by birth. Their rights attach to it at the moment of their birth. 
Ihus if A inherits property, whether movable or immovable, from his father 

ather, or fathers father’s father, it is ancestral property as 
regards his male issue (d). If A has no son, son’s son, or son’s son’s son in 
existence at the time when he inherits the property, he holds the property as 
absolute owner thereof, and he can deal with it as he pleases. But if he has 
sons, sons sons, or sons’ sons’ sons in existence at the time, or if a son, son’s 
son or son s son’s son is born to him subsequently, they become entitled to 
an interest in it by the mere fact of their birth in the family, and A cannot 

claim to hold the property as absolute owner nor can he deal with the 
property as he likes (c). 


. , father cannot change the character of joint family property into absolute property 
^ son by merely making a will and bequeathing it or part of it to the son as if it 
was the self-acquired property of the father. In the hands of the son the property will 
be ancestral property and the natural or adopted son of that son will take interest in it 
and be entitled to it by survivorship as joint family property (el). 


• u u p iniportant to note that the only property that can be ancestral is property 
inherited by a male Hindu from any one of his three immediate paternal ancestors, 
namely, his father, father s father, and father’s father’s father, and the only persons who 
are entitled to ^ interest in it by birth are the sons, sons’ sons, and sons* sons’ sons, of 
the inheritor No other relation is entitled to any interest in such property by birth. 
A person inheriting property from his three immediate paternal ancestors holds it. and 
must hold it, in coparcenary with his sons, sons’ sons, and sons’ sons* sons, but as regards 

hojds it, is entitled to hold it, as his absolute property* The result 
is that if 3 person inheriting property from any one of his three immediate paternal 
ancestors has no son, son’s son, or son’s son’s son, the property is his al^lute property, 
and no relations of his are entitled to any interest in it in his lifetime (/). 


(*) Mitakshara Placitum 27, Ch. I, sec. 1; Placi- 
tum 9, Ch. I, sec. .j. Tlieso texts were recently 
considered hy the Supreme Cfiurt in Arutiaclutla 
Mtiilaliar v. Muntganatha (1934) S.C.R. 243, ('53) 
A.SC. 495 

(z) Copal v. Ra/n Dtiksh (1863) 6 W.R 

71. 

(a) Batva Mister v. /lo/n Biiltcn, supra. 

(h) SUal V. Madhn (1877) 1 All. 394. 

(<•) Kuifdttfihtu Sarayot (1950) N.ig. 

491. 

(d) .3fTt. Sirtaji v. Algu Ui>ndiya (1937) 12 Luk.k. 


273, 16 5 I.C. 93,5, ('36) A.O. 331. 

(c) Jiiginiiliandas Mangaldas (1886) 10 Bom. 
.528; Baja Ihf’n !^‘arain v. Pertum (1873) 11 

Beng. LR. 397; Chiittan Lai v. Katlu (1911) 33 
All. 283. 8 I.C. 719 (alienation before birth). ^ 
(cl) Vallinmmai Aclii v. \aguppa Chftliur ('6/) 
A.S.C. 11.5 3. 

(/) .Aiotulhin v. Xoscr (1872) 4 N.W.P. -31; Janki 
V. .\oM(/ Bam (1889) 11 All. 191-197, 19S (F.B.). 
Sec Briui Bahadur \. Bliupindar (1895) 17 All. 436, 
22 I. A. 139. 
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inherited by a Hindu male from his father, father's father, or fathers 
fathers father, is ancestral as regards his male issue, even though it was inherited by 
him after the death of a life-tenant (g). Thus if a Hindu settles the income of his pro¬ 
perty on his wife for her life, and the property after her death passes to his son as his 
heir, it is ancestral property in the hands of the son as regards the male issue of such son. 

Ulxistrations 

(a) A inherits certain property from his father. A has a son B. The property so 

inherited is ancestral in A's hands, and it must be held by him in coparcenary with B. 

B can enforce partition of it against A, in which event he will be entitled to one-half. 

If B continues joint with his father, the whole property will pass to him by survivorship 

on the father’s death. 

(b) A inherits two immovable properties from his father. A has no son, son’s son, 
or son’s son’s son in existence at the time. A can alienate the properties at his pleasure. 
Suppose A alienates one of the properties, and a son, B, is subsequently bom to him. 
B cannot claim any interest in the property alienated by A before his birth, but as regards 
the other prop>erty which still remains with A, B acquires an interest in it by birth, and 
A must thenceforth hold it in coparcenary with B. 

(c) A inherits certain property from his father. A has no son, grandson or great- 
grandson, but he has a brother (or a paternal uncle). The brother (or uncle) does not 
take any interest in the property by birth. As regards the brother or uncle the property 
inherited by A is his separate property. A may therefore sell or mortgage (h) it, or 
make a gift of it to any one he likes, or he may dispose of it by will. 

Where a number of sons inherit their father’s self-acquired property; they hold 
it as joint family property (t). But now see sec. 19(b) of the Hindu Succession Act, 1956. 

(2) Property inherited jrom ynatemal grandfather. —In Venkayyamma v. 
Venkataramanayamma (j), two brothers who were living as members of a 
joint family inherited certain property from their maternal grandfather. On 
the death of one of them leaving a widow, the question arose whether his 
share in the j)roperty so inherited passed to his widow by succession or to his 
brother by survivorship. Their Lordships of the Privy Council held that the 
property inherited by the two brothers was joint property in their hands, and 
that the undivided interest of the deceased passed on his death by survivor¬ 
ship to his brother, and not by succession to his widow. The effect of this 
decision is that the sons of a daughter inheriting to their maternal grand¬ 
father take as joint-tenants with benefit of survivorship and not as tenants-in- 
common. The Privy Council have now held that such property is not 
ancestral property (fc). 

*1116 Privy Council explained their former decision thus: “The brothers took the 
estate of their maternal grandfather at the same time and by the same title and there 
was apparently no reason why they should not hold that estate in the same manner as 
they held other joint property. The rule of survivorship which admittedly governed 
their other property was held to apply also to the estate which had come to them from 
their maternal grandfather” (!)• Their Lordships pointed out further that “it was not 
contended in that case that the estate was ancestral in the restricted sense in which the 
term is used in Hindu Law.” It is submitted that the decision in the earlier case must 


(«) Nanabhai v. Achratbai (1888) 12 Bom. 122, 39 Bom. I..R. 979, 169 I.C. 1. (*37) A.PC. 233. 

133; Beni Parsbad v. Puran (1896) 23 Cal. 262. Tl»e dwision in Vythinatha Ayyar v. Yeggia Nara- 

273, yanti (1903) 27 Mad. 382 miut be regarded as 

(h) Baiinath v. Mabaraj Babodur (1933) 8 Luck. ovemdcd, and those in Jamna Prasad v. Ram Par- 

28. 137 I.C. 814, (’32) A.O. 158. (1907) 29 All. 677 and Bisbwanath v. Canja- 

(i) Shyam Bebari Singb v. Rameibivar Pranid dhar (1918) 3 Pat. L.J. 168, 43 I.C. 370, (’17) 

Sabu (1941) 20 Pat. 904. 198 I.C. 208. (’42) A.P. A.P. 146 must be regarded as approved. Seri Ram 

213; Msf. Ram Dei v. A/sf. Cyarse (1919) All. 160 v. Cbatidramma (’.52) A. Hyd. 45. 

(F.B.). (0 The father of the two brothers was living 

(/) (1902) 23 Mad. 678, 29 I.A. 136. vhen they inherited their maternal grandfather’s 

(k) Midiammad //usoin Khan v. Bobu Kidiya estate and the ‘other property' was being enjoyed 

Naudan Sabai (1937) 64 I.A. 230, (1937) All. 635, by three persons. 
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be confined to its own facts, and it was not necessary there to decide, nor was any opinion 

expressed on the precise question whether the property which a Hindu inherits from 

his maternal grandfather is ancestral property in the technical sense. Should this question 

arise hereafter it will have to be answered in accordance with the decision in the later 

case (m). A maternal uncle, however, is 7iot an ancestor, and it has accordingly been 

held by the Madras High Court that property inherited from a maternal uncle is not 
ancestral property (n). 

No such question can arise if the daughter takes an absolute estate as in Bombay, for 
her sons would then succeed to that property not as the heirs of their maternal grand¬ 
father, but as the stridhana heirs of their mother (o;. See § 147(2) and § 151(11). Such 
question is also now not likely to arise in future inasmuch as now a daughter inherits 
absolutely all over India and her sons will succeed to that property as her stridhana heirs 
ana not as the heirs of their maternal grandfather. See secs. 14, 15 and 16 of the Hindu 
Succession Act, 1956. 

(3) Property inherited from collaterals—property inherited from 
females. Excluding the case of property inherited from a maternal grand¬ 
father, it may be said that the only property that can be called ancestral 
property is property inherited by a person from his father, father’s father, or 
fathers fathers father. Property inherited by a person from any other rela¬ 
tion is his separate property, and his male issue do not take any interest in 
it by birth. Thus property inherited by a person from collaterals, such as a 
brother, uncle, etc., or property inherited by him from a female, e.g., his 
mother, is his separate property (p). 

(4) Share allotted on partition. —The share which a coparcener obtains 
on partition of ancestral property is ancestral property as regards his male 
issue. They take an interest in it by birth (q), whether they are in existence 
at the time of partition or are born subsequently (r). Such share, however, 
is ancestral property only as regards his male issue. As regards other rela- 
tionsj it is separate property, and if the coparcener dies without leaving male 
issue, it passes to his heirs by succession (s). 

When the share allotted to a coparcener on partition consists of properly which is 
subject to a mortgage, the fact that he subsequently clears it from the mortgage by his 
own self-acquisitions, does not alter the character of the property. The unencumbered 
property still remains ancestral, and his male issue acquires an interest in it by birth (fl¬ 
it is otherwise where the mortgage has been foreclosed, and the mortgaged property is 
subsequently purchased by the coparcener with his own self-acquisitions (u). 

(5) Property obtained by a gift or will from paternal ancestor. —Where a 
Hindu, instead of allowing his self-acquired or separate property to go by 
descent, makes a gift of it to his son, or bequeaths it to him by will, the ques¬ 
tion arises whether such property is the separate property of the son, or 
whether it is ancestral in the hands of the son as regards his (son’s) male 
issue. This question had been answered in different ways by the different 
High Courts with the result that there was a considerable diversity of judicial 


(m) Pandit Stohan Lai v. Pandit Ham Datjal 9 438; Lakshmibai v. Canpat (1868) 5 Bom. 

(1941) 16 Luck, 708, 194 LC. 61, (*41) A.O. 331. H.C.O.CJ. 128. ^ , i q 

(n) Karupp .i v. Sankaronufauanun (1904) 27 (r) Adurmoni v. Choudhnj (1878) 3 0*1. I* 

Mad. 300. where the soa was bom after partitioD. 

(a) Manibhai v. Shaukcrlal (1930) 34 Bom. 323, (s) See Beini Bahadur v. Bhupindar (189o) 

125 l.C. 433, (-30) A.B. 296. All. 436, 22 I.A. 139. w i wr 

ip) Baboo Sund Coamar v. Rozccooddeen (1873) (f) Visolatchi v. Annasamy (1871) 5 Mad. H. 

10 Ben^. L.R. 183; Rai Kidtorc v, Stadan Copal 130. ^ 

(1932) 13 Lah. 491, 143 l.C 249. (*32) A.L. 636. dO Balwant Singh v. Rani Kishori (1898) 20 AU. 

(q) Lai Balkadur v. Kanhaiya Lrd (1907) 29 All. 267, 23 I.A. 54. 

244, 34 I.A. 65; Chatturbhooj v. Dharamsi (1885) 
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opinion. The question was considered by the Supreme Court in Arunachala 
Mudaliar v. Muruganatha (v). 

In Calcutta (aO it had been held that sucli property wculd i^e ancestral. In Madras 
(x), upon the whole, tlie view seems to have been taken that llie father can determine 
whether the property which he has so given shall be ancestral or self-acquired on llie 
principle of “cujus est dare ejus est disponere.’’ but that unless he expresses his wish 
that it should be deemed self-acquired, it is anceslrab In Bombay (y), on the other 
hand, tlie principle of intention seems to have been accepted if it makes property 
ancestral, but if there be no expression of intention, it is deemed self-acquired, dn 
Allahabad ( 2 ), the decision was that such property w-as self-acquired, in Oudh (a), 
it has been held that in the absence of language charly indicatinc the testator's inienlion 
that the property should be held by the sons subject to the incident of survivor^liip, it 
should be presumed that such property is sclf-ocquircd. The question was leit open by 
the Judicial Committee in the under-mentioned case (6). In one case in Patna where 
the donor stated that though the son may be malik after his deain he wished to make 
the son malik in his presence, it was held by a Pull Bench that the don^'c gets the 
property as ancestral property (c). A Full Bench of the Mysore High Court held that 
when a father bequeaths his self-acquired property to his son to be enjoyed by the 
latter exclusively as he likes after the testator's death, it doe; not become ancestial 
property in the hands of the son, and his sons cannot acquiie any interest in such 
property by birth (d). 

In Arunachala Mudaliar v. Muruganatha (e) the Supreme Court after a consideration 
of the texts on the subject and the variant opinions of the High Courts took the view that 
the question was primarily one of the intention of the donor or the testator to be gathered 
from the terms of the deed of gift or will. If there are no clear words describing the 
kind of interest intended to be given the Court would have to collect the intention from 
tlie language of the document t^en along with the surrounding circumstances in accord¬ 
ance with the established canons of construction. The material question in such cases 
would be whether the grantor really wanted to make a eift of the properly io his son 
or the apparent gift was only an integral part of a scheme to partition the same. There 
is no presumption that he intended the one or the other [Ulus. (a)J. 

Illustrations 

(a) A who had three sons, after giving certain properties to his wife and otlier 
relations, provided that the properties in Schedules A, B and C of the will which were his 
self-acquired properties shall be taken by his eldest, second and third sons respectively, 
and that the sons shall enjoy the properties allotted to them with absolute lights and 
with powers of alienation such as gift, exchange, sale, etc. from son to grandson heredi- 
tarilv. It was held that the property bequeathed to the sons was rot ancestral property 
in their hands vis-a-ris their own male issue: Arunachala Mudaliar v. Muruganatha 
(1954) S.C.R. 243, (’53) A.SC. 495. 

(b) A, by his will, bequeathed the residue of his property to his three sons in the 
following terms: “My three’ sons aforesaid who are now alive, together with all the sons 
who may be born to me hereafter, shall divide all my properties into as many equal 
shares [as there be sons], and each son should take one- share.” The will contained a 
direction that the family house should not be divided between the sons until after the 


(V) {1934) S.e.R. 213. (*33) A.SC. 49-3; 

Parthcisanithi y. I.T. Commisxioner (’67) A.M. 227. 

(U) Gopal v. Bnm Btiksh (1863) 6 

W.R. 71 («ifl]; Haznri Mall v. Abaninath (1912) 17 
C.W.N. 280, 18 I.C. 623. But st-e Mukti Prokoih 
V. Sfu. liwari (’20) A C. 746. 

i.\) Tara Chand v. Rccb Ram (1866) 3 MaJ. 
Il.C. 30 [willl; SacaUnnam v. Ramduindra (1910) 
24 Mad. 429 [will]; Velo'judhan v. Commissioner 
of Income-tax, Madras (1945) Mad. 549; Seeyali 
Arhan v. Dorai.tuan»i (1947) 2 M.L.J. 49, (’48) 
A.M. 46; K. Venkatappayya v. K. Rotihaoayya (’51) 
A.M. 318. 

^y) Jtiemohandas v. Slangaldat (1886) 10 Bom. 
528, 579 (will); Sanabhai v. Achratbai (1888) 12 
Bom. 122. 

•5) Parsotam v. fanki Bat (1907) 29 All. 354 
[willl. 

(fl) Rameshar v. flufcmini (1909) 14 Oudh Cases 


244. 12 I-C. 770; .X/usammot Bri; Kunicar v. Rai 
Bnhadiir Pandit Sankuta Prasad (1929) 5 Luck. 
400, 123 I.C. 849, ('30) A.O. 39; Megh Raf v. 
Reht (’.31) Pfpsu 138. 

(b) IaiI Ram Sinch v. Deputy Commissioner of 
Parlahgarl, :1923) 50 I.A. 263. 4.3 All. 596, 76 
I.C. 922, (’23) A.PC. 160. 

(c) Bhaguat Shiikul v. .\/f. Kapornt (1944) 23 
Pat. 399. 

(d) Sytti Abdul Wajid v. Vishwarxathan (’50) A. 
Mysore 33. 

(t?) (1954) S.e.R. 243. (’53) A.SC. 495; Stdram- 
appe V. Babaiappa (’62) A. M>s. 38 (insxurance 
policy—premiums paid by father); Penukka v. 
Kelukutly (’59) A. Kerala 212, Sr/nofh Texeary v. 
Rainsurat Deci (’59) A.P. 116. Also see Karuppa 
Counder v. Palaniamnuil (*63) A.M. 245 (1963) 
Mad. 434. Reference may also be made to Ram 
Parkash v. Radhe Shyam (’63) A. Punj. 338. 


hl-18 
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words in the will^indi^atfn^an^inte^ition ^at^ihe express 

be held by him as his self-acguired prop^tl^herefVrl 

son was ancestral property in his hand^ anH’ 'ore, the share bequeathed to each 

interest in it by bfrth^ - 

not to dispose of the TstMe, nor is he to liv^ H"'y He i! 

rent thereof all the charges of the estate^^nd S produce of 

the balance placed at infe^est at some nrnnl l disbursed, and 

Mangaldas. Should he be under the ne«ssitv belong to mv son 

mortgage or selling them hc» r«-.,r necessity of giving the estate away by wav of 

Held by the High'^Court of^B^bay that^^ere^fri^*"^ herein rnentioned executors.” 

intention that the property should^be LpIH h ^^^re no words in the loilt indicating an 

son took the propert7as his self.acquired orLei^ “* ancestral property; therefore® the 

any interest in it by birth- JuamnhftT^rln his male issue did not acquire 

quire?ly''‘^L°L'^!rc“n'^thnse'lfT'th “ follows.-'Whatever else is ac- 

present from a friend or r^ift Tt nuphi °dLs ^‘7""^ “ 

Chapter I, sec. 4, para 1. ^ ^^Phals, does not apperUin to the co-heirs”; Mitakshara, 
cene iTMlddn^ SopaT^'fla" ‘ 

property given by a father to hie ^ ^ (/), the Calcutta High Court held that the 

”widiout detrTmern” to feir fatW’s 

it IS not only given ouV of that pLiI t T .meaning of the above text, because 

that estate: that the son is onlv ^ettino undivided share of 

he would have received hv do/ fathers gift that -./hich, but for the gift, 

ancestral property in his hands^^-^^h’e nh it by descent, it would have been 

he receives it by way of gift. ’ character of the property is not changed because 

is not ^cestra^* prop^T^n^ th^ ^ occasion of the son's marriage 

nuptials” in the above text and comes within the words “gift at 

t' in tne apove text, and it is his separate property (g). 

income of ancestral property (h), 

ancestral ^rnr^ / income or with assistance of 

nurrhaced^ Y (*), the proceeds of sale of ancestral property, and property 

are ancestrail property (jl), 


interest noronlv^llf^h^f.? sons, grandsons and great-grandsons acquire a vested 

their birth but also in th ^cretions of ancestral property which accrued after 

Dirtn, but also in the mcome and accretions which accrued prior to their birth (fc). 


TTnrloT- lu A/r ♦ «f father's and son's interest in ancestral property.— 
. each son upon his birth takes an interest equal 

1 I ^ T*^ • ^fnsr in ancestral property, whether it be movable or immdv- 
u- ?u • *tf very important to note that the right which the son takes at his 
birth in the ancestral property is wholly independent of his father. He does 
no c aim t rough the father, and, therefore, a transfer by a father of his own 
in eres in the ancestral property, where such transfer is allowed by law 


(f) (1863) 6 W.R. 71. 73. 


(g) (1863) 6 W.H. 71. 73, supra. See also Adhar 
L^hanara v. Nobtn Chandra (1907) 12 C.W.N* 103 
(^ 1 ) Romonrui v. Venkata (1888) Jl Mad. 246.* 
Uissented from, in Sip0ramaJcruAfMn v. Aiceri Am- 

\ f Mad, 649. 

244^ <1907) 29 AD. 

A^‘ V. Goureanath (1870) 

14 M.I.A. 542; Venkatantmawa v. KrUhna Rao 


(*63) A*AJP 305 

(f) Kiishnasami v. Raiagopela (1895) 18 Mad. 
73. 83. 

(fl) Maya Ram v. Satnam T^T) A. PunJ. 

353. 

(ik) Itrae Ferthad v. Naeib Kooer (1884) 10 CaL 
lOi?. 1021; Jugmohandas y. Mangaldas (1886) 10 
Bom. 528. 581; itainafin« v. Venkata (1881) 11 
Mad. 246. 
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[§ 257], cannot affect the interest of the son in the property (1). But the 
father has a special power of disposal of ancestral property for certain purposes 
specified in §§ 225, 226 and 295. 

Authority o/ father.—There is under the Mitakshara law no distinction between the 
rights of a father and his sons as regards ancestral property, except that the father can 
dispose of (1) ancestral property, whether movable or immovable, for the payment of his 
debts, (2) ancestral movable property for the purposes specified in § 225, and (3) ances¬ 
tral immovable property for the purposes specified in § 226. Further, the father so long 
as he is capable is the head and manager of the family. He is entitl^ to the po.ssession 
of the joint property. He directs the concerns of the family within itself and represents 
it to the world. But as regards substantial proprietorship, he has no greater interest in 
the joint prop>erty than any of his sons. If the property is ancestral each son by birth 
acquires an interest equal to that of the father. And in the same manner his 'grandsons 
and great-grandsons take an interest on their respective births in the rights of their 
fathers v/ho represent them, and therefore in unascertained shares of the entire property. 

225. Gift by father within reasonable limits of ancestral movables.— 
Although sons acquire by birth rights equal to those of a father in ancestral 
property both movable and immovable, the father has the power of making 
within reasonable limits gifts of ancestral movable property without the con¬ 
sent of his sons for the purpose of performing “indispensable acts of duty, 
and for purposes prescribed by texts of law, as gifts through affection, sup¬ 
port of the fanriily, relief from distress and so forth” (m.). 

A “gift of affection” may be made to a wife, to a daughter, and even to a son. But 
the gift must be of property within reasonable limits. A gift of the whole, or almost the 
whole, of the ancestral movable property to one son to the exclusion of the other sons, 
cannot be upheld as a “gift through affection” prescribed by the text of law (n). 

In Madras it has been held that a disposition may be made of a small portion of the 
property in favour of a daughter or other female member even by will, provided the 
father obtains the consent of his sons to such disposition <o). But the correctness of tliis 
decision is open to question, for no member of a joint family not even a father, can dis¬ 
pose of even his own coparcenary interest by toill though the other coparceners may 
consent to the disposition [§ 256]. The soundness of the decision was questioned in the 
later Madras case of 5ubbarami v. Hamamma (p). In that case a father who was joint 
with his minor son bequeathed by his will certain family properties to his wife for her 
maintenance. There was no question of consent, the son being a minor. It was held 
that the will was invalid and inoperative as against the son, although it would have been 
a proper provision if made by the father by a gift during his lifetime. But now see 
sec. 30 of the Hindu Succession Act, 1956. 


226. Gift by father or other managing member of ancestral immovable 
property within reasonable limits.—A Hindu father or other managing mem¬ 
ber has power to mzike a gift within reasonable limits of ancestral immovable 
property for “pious purposes.” But the alienation must be by an act inter 


(f) Anandrao v. Vasantrao (1907) 9 Bom. L,.R. 
595, at p. 597 tP.C.], affirming (1904) 6 Bom. 
L.fl. 925. 

(m) Mitakshara, Chap. I, sec. 1. para 27. 

(n) Lakshman v. /Iamc/uin4ra (1881) 5 Bom. 48, 
7 I.A. 181. affirming (1876) 1 Bom. 561 (gift to 
ion set aside]; Nand Ram v. Mangal (1909) 31 All. 
3.59. 1 I.C. 797 [gift to son set aside]; Bachoo v. 
Mankorebai (1907) 31 Bom. 373, 34 I.A. 107, 
affinning (1905) 29 Bom. 51 (gift to daughter of 
Rs. 20,000 made but of income, upheld, the total 
value of the property being from Rs. 10 to 15 
lacs]; Ramalinga v. Narayana (1922) 49 Z.A. 168, 
45 Mad. 489, 68 I.C. 451, (‘22) A.PC. 201 [gift 


to only daughter who was looking after the father]; 
KamaKshi v. Chakrapany (1907) 30 Mad. 452 (^1 
to daughter set aside as it was a contiderable por> 
tion of the property]; Hanmaniappa v. Jioubai 
(1900) 24 Bom. 547, 552, 555 (gift to daughter- 
in-law upheld); Madhusudan v. Ramji (1920) 5 
Pat. L.J. 516, 57 I.C. 341, ('20) A-P. J14 [provi¬ 
sion before marriage for maintenance of lon'in-law 
and, therefore, also of the daughter, upheld]. 

(o) Appan Paira v. Srinh^isa (1917) 40 Mad. 
1122, 40 I.C. 118, ('18) A.M. 531. 

(p) Subbaraml v. Ramamma (1920) 43 Mad. 824, 
59 I.C. 681, ('20) A.M. 637. 


276 


PRINCIPLES OF HINDU LAW 


§§ 226, 227 


' A • i"l»l <*mUy cannot dispoa, ot by 

^0 of the Hindu Succession Act, 1956. 

doiughter if the gift is S ^ rp-.ynnnl,l„ f ^ m.niovable p.opei ty to a 

the family. In fnother dccisfon dm Properties held by 

extended meaning given in numpmne H considered the question of the 

In a more recent" lecis^n\he Suo7e'J"^^^^^^^^^ “pious purposes- (si), 

the scope of the words “oion*; niirr,ncoc” observed. We see no reason to e.xiend 

two decisions of this Court” and roipnipd what has already been done in the 

any such gift of ancesti^l nrooe?tv to hil lif ^ contention that a Iiusband could make 
purposes (s2). ^ ^ y o his wife out of affection on the princiide of pious 

a gift of ancestrahm»m\ja^/c* propeHy'^to his^lfe^t ^th ^ ^ I>as no power to make 

But it has been held by the samT Court il ) ‘w® Prejudice of his minor sons (I), 

can make a gift of a smal^ nn^fnn \ (ul) that he 

or after her marriage if the extent of thp^nf//1^ immovable property to his daughter at 
poor circumstances In Bombav 5 t ha gift is reasonable and particulaily if she i.s in 
even a small poriion of ^ iL held that a father cannot make a gift of 

it be on tlie ground that ihp^wn! property to his daughter, thougli 

was overruled by the Suoremc Court him in his old age (u). This decision 

case do) the cLrf rpfn.oS^ ^ u mentioned above (rl). In an Allahabad 

of a share in a vdWe dl f daughter's father-in-law 

daughter. A gift to a 'strnnpp him as the marriage portion of the 

while in possession need nift equally invalid and the other members of the family, 

a gift of even h^undfv^ ^ father has no power to make 

such a gift would not hpmm in the joint family property to his concubine and 

fit would not become validated by the subsequent disiuption of the family (a:l). 

oripSio common stock.-(l) Property which was 

, separate or self-acquired property of a member of a joint family 

may, by operation of the doctrine of blending, become joint family property, 

ntli been voluntarily thrown by him into the common stock with the 
wntr b" abandoning all separate claims upon it. A clear intention to 
e is separate rights must be established (y), and it will not be inferred 

I ■*- 1 * ■* 2 ';. 101 i.c. 79 r27) 

A.PC. 80; Copal Cliotul v. Dnhti Konuar fl 843 ) 5 
VD.A. |>. 24; V. Cobind (1886) 8 All 

/O rprmisi.tn for f.iinily idol]; Ramalinga v. Siva- 
rhjdninhnra (1919) 42 M.id. 440. 49 I C 74-’ 

( 19) A.Nf. 809 [«ift to an idol of a temple on 117© 
orcnsion of the donor '5 father's funeral], doubtintj 
iinthnam v. Swasubraniania (1893) 16 Mad. 353 
Uift of a siher vehicle to .a temple]; Palwanna 

n.^ Amnirtf (*57) A.Nf. 330; 

nat/iinnsuOapatfiy v. Sarajitaf/ii (* 04 ) A \I .‘^O? 

^ J ^•'59; Sri Thukurii v. Sanda (1921) 

43 A’l. 560 63 I.C. 540. /'21) A.A. 333 {qift to 
an idol]; Kulu v. Dnrsu (1893) 19 Dorn. 803 [gift 
to pl.nintifF as worshipper of a deit>-—gift not up- 
heldj; J^atnha V. Tarabai (1957) 59 Bom. L-R. 633; 

Amor Chandra v. Saradamayce (1930) 37 Cal -39 
123 I.C. 660, ('29) A.C. 787. See also West and 
nulilcr. 4th ed.. p. 204. note (f). and p. 686. note 
(«). and Ilaridai v. Dcvkiicnrbai (1926) 50 Bom 
443, 449. 97 I.C. 820, ('26) A B. 408 [gift to 
daughter upheld on the ground that the son had 
^insenterl to it]; Dhondiram v. Bhagubai (’56) A 

iio)n."/V An’*®...*''® Mahadcofi 

(1920) 42 All. 461, 58 I.C. 667, (*20) A.A. 116. 

(r) Jauahar Lai y. Shri Thakur Badha Copahi 


Mahnrai (1945) AH. 177. 

(s) Ciiramma v. Mallappa (1961) A SC. 3, 10. 
66 Bom. L.R. 281. 

(il) Kainln Devi v. Bachulal Gupta (’57) A.SC. 
434 (sec $ ISl B .it p. 220) supra. 

^s2) Pcrumalakkal v. Kufnnr«on (’67) A.S.C. 
569. 

(0 Rat/akkal v. Stibbanna (1892) 16 Mad. 84; 
Sivagnatta v. Udayar (’6J) A.M. ;356 (marriage gift 
to Second wife]. 

(u) Siinc/oroumyt/o y. Sttamma (1912) 35 Nf.id. 

628, 10 I.C. 36 [gift of 8 out of 200 acres up¬ 
held]. 

(»il) Tara Sahuani v. Raghunath ('6^3) A. Orissa 
50. 

(c) Jirxnappa Muhadeenppa v. Chimmava 
Krishnappa (193.3) 39 Bom. 139, (*35) A.B. 324; 
)ag<u Krtshna v. A/if Kumar ( 64) A. Orissa 76. 

(tl) S'e f.D. (*) above. 

• to) Canga v. Pinhi P<d (1880) 2 All. &35. 

<») Riasnt Ali v. Iqbal Rai (1933) 16 Lah. 639. 
137 I.C. 75. (*351 A.L. 827. 

(»1) .Vagaratuanibcl v. Kunuku Rarrutyya (’68) 
A.S.C. 233. 

(»y) Venkuta ReddI v. 

1601, (1964) 1 S.C.J. 

Chamaraiu (’68) A.S.C. 


Lafcvlimoma (’6-3) S.C. 
45; Sarayana Faju v. 
1276; Bai Kishor€ v. 
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from the mere fact of his allowing the other members of the family to use it 
conjointly with himself nor from the fact that the income of the separate 
property was used to support a son ( 2 ) nor from the mere failure of a mem¬ 
ber to keep separate accounts of his earnings (a). So also acts of generosity 
or kindness should not be construed as admissions of legal obligation (b). 
Separate property thrown into the common slock is subject to all the 
incidents of joint family property (c). 

(2) Similarly, where members of a joint family, who have control over 
the joint estate, blend with that estate property in which they have separate 
interests, the effect is that all the property so blended becomes joint family 
property (d). 

(2a) The basis of the doctrine is the existence of coparcenary and copar¬ 
cenary property as well as the existence of the separate property of a copar¬ 
cener. The doctrine cannot be applied to the case of a Hindu female who lias 
acquired immovable property from her father for she is not a coparcener 

(dl). 

(2b) The act by which the coparcener throws his separate property into 
the common stock is a unilateral act and a matter of individual volition. As 
soon as he declares his intention to treat his self acquired property as that of 
the joint family the property assumes the character of joint family property 
(cl2). 

When a coparcener throws his separate property into ihe common stock he makes 
no gift under the law relating to transfer of property for in such a case xheve is no 
donor or donee and no question of acceptance of the property thrown into the common 
stock arises. It was on the basis of these considerations that the Supreme Court held 
that such an unilateral act of throwing property into the common stock docs not invite 
the operation of gift tax (d2). 

(3) The above rules apply also to brothers living together and fornung a 
joint family governed by the Dayabhaga (e). 

(4) The doctrine of blending on which this paragraph is founded cannot 
be involved in regard to property held by a Hindu female as a limited 
owner (el). 


Ma<hin Copal (1932) 13 Lah. -191, 143 I.C. 249 
('32) A.L. 636; Chinna Venkata v. Venkata R'lrua 
(^57) A. Andh. Pr^. 9>; D. Sada%ii:a v. 2J. 

(\58) A. Anclli. Prci. 115; Venkataraju v. yedufcon- 
(’3S) A, Andh. Pm. 147 (the burden of prov¬ 
ince <ticb blendinc is a heavy one); Suhramania v. 
Corjjiiifss/o^jcT of Inro'ftc^tux (’33) A.M. 623; 

Cliomn \. Mt)hnn Sundar TBO) A. Orivsa 109* 
Cluind v. KunctihendiUdl f'38) A.M.P. 301; 
Pratop Kishore v. Cjaucndranath ('.31) A. Orissa 
313; Saraijonan v. Krisiman ^55) A. Tr. Co. 199; 
V enkatasubramania \. Eosunra J*fcr (’66) A.M. 
266; Maluduxmiamma v. Hadhakrislma I\ao (’C8) A. 
M> s. 229; Mohan Unn v. Sutyantirayana {'72) 
A.A.P. 233 [self-acquired property shovvai by 
mannger as of famdv—iv> explanation). 

(z) Copnl S'. Kesfieosa (1936) Mad. 63, 163 I.C. 
350, (’36) A.M. 183. 

(n) Vijthianatha v. Varadaraia (1938) Mad. 696, 
('38) A.M. 811. 

{b) Appatasivaml v. Suryai}aray<ifiQmurti (1948) 
Mad. 410 (P.C). 

(c) Lai Bahadur v. Kanhaitja Lai (1907) 29 All. 
244, 34 I.A. 83; Surai Karain v. Ilntan Lul (1917) 
44 I.A, 201, 40 All. 139, 40 I.C. 988, ('17) A.PC. 


12; Badhakant Lai v, .Wazma Begum (1018) 45 
Cal. 753, 45 I.C. 806, (*17) A.PC. 12S [i>roperty 
inherited from brother thrown into common 
stock); Lola Mttddun Copal v. Khikhiuda Kocr 
(1891) 18 C.nl 341, IS I.A. 9; KrUhnaii v. Moro 
M(diadco (1891) 13 Horn. 32, 39-40; Ti ibhovan- 
do% V. Y(frko Smith (1897) 21 Bom. 319; CopaL 
\umi V. Chiuna\ami (1884) 7 Mad. 438 (pvoperty 
inherited from maternal ciandfathcr tlirovvai into 
common stock); Tottconpudi y. Tattempttdi (1901) 
27 Mad. 228; Ramperdtad v. Shcochurn (1866) 10 
M.I.A. 400, 303. See also i/urpno/uid v. Shco 
Dtjnl (1876) 3 I,A. 2.39, 26 W.R. 5.3; Shunker 
Bakhsh v. Ilardco Bokdi (1689) 16 Cal. 397, 16 
I.A. 71. 

(r/> Bainni Kant Pal v. Jnga Moluin Pat (1923) 
50 I.A. 173, 30 Cab 439. 73 I.C. 252, ('23) A.PC. 
37. 

(dl) MalJesappa v. Matluppa (’61) .A.SC. 1268. 

fdi) Goli E\ti'aruili v. Cornmiswoncr of Gift Toz 
(’70) A.SC. 1722. 

(c) (1923) 50 I A. 173, 50 Cal. 439, 73 I.C. 
252, (’23) A.PC. 57, supra. 

(el) Mallesappa v. Mallappa (*61) A.SC. 1268. 
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^3) Three Hindu brother*; A R i- j ^ 

m their ancestral house at Nagothna the h^use beine®theof a joint family 
Subsequently A and B went to Baroda and . °oly property left by the father 

at home to look after the fa^fy affair" Bo°thas derks. C remaumd 

thT^!;^,5„5.°'' ‘he support of the family living M hfaeo^hna from time to 

the support of the family, and with the ^ ^*PPiied the income towards 

certain immovable property in his own name anT B d Ptirchrsed 

of the property from C. alleging that it was thf^ir coif ^ ^ ^ recover possession 

property was the self-acquired property of V and R property. Held, that the 

exclusion ot C. unless it appeared S ?L nmlr^' ^ ^"*‘**^^ to 

joint family propertv. As there unc been treated by A and B as 

the following issue to the lower Court namely *'C5hpth ^ referrod 

thrown the properly into the joint sCk ^>h voluntarily 

cln.ms upon it: Kr.shnaji v. Lro (1890) 

villages^^hich'are^hc^^oinnropcdy'of ‘h'fc sons, owns certain 

opens an account with a banker wiih whom d **’'' head of the family 

aiising from the villages. The father also cTinc the income 

these earnings also are deposited by him w?tb the r®*! every year, and 

IS nothing to show that he discriminated account. There 

his personal income. On the other hand tho nv^ income of the joint propcriios .and 
in one general account. Upon these facts^U w^r^""! blended them both 

sclt-ncquisitions of the father must h^. ^ Pi'vy Council that the 

had no iiower, therefore to disoose of thp family properly, and tiiat he 

of Ptopcd;'Lion^in'^o" " coparcener discontinues his possession 

the propei^[y as se^ratl" i^Jly bcTano^' by Irtatio^n 

bu.ldfa’7rou';:‘l°Ln“Vand tith ‘'f 

on him only for compensation for their !share Tthfian^ 

in (1) Where property has been acquired 

the c urtton arise h "“’‘^“‘'“"‘3 « joint Hindu fa,nil,, by their joint labour, 
or wliether it i ® ® property so acquired is joint family property, 

C. orSrv oirtr^b'’ acquirers, o. wltelLr it 

issue of the ac • ^ tP Ptoperty. If it is joint famdy property, the male 
iU ■ ■ ^ acquirers take an interest in it by birth 221 Sub-S fl) I If it 

ma e^issuf acquirers, it will pass by surUtoLiiu, but the 

(2)1 tf r acquirers do not take interest in it by birth [J 221, sub-§ 

Indian Po i‘‘'’-‘''C'-s/np property, it is governed by the provisions of the 

will pass on his death to his heirs, and not by survivorship. 

n.nnlw ^Vi^® property so acquired is acquired with the aid of joint family 
piopeity, It becomes joint family property (h). 

nvnnl property so acquired is acquired without the aid of joint family 

^ u ^ that it is the joint property of the joint ac- 

quiieis (i), but this presumption may be rebutted by proof that the persons 


T '■ (1901) 24 Mad. 387. 28 

127 ?r Bom. L.R. 314. 

127 I.C. 2U4, (*30> A.B. 333. 

li/l.o/w V. Hariba (1869) 6 Bom. H.C. (A.C) 

”fr"**^‘*^“PPon V. Arunac/ielom (1927) so MaH 

382. 102 I.C. 290. ('27) A.M. 676 built ^ 

sole suTMvm, copan:«e.^ub««ju«it adoplici Z 


him—>-adopte<l son lirld entitled to one-hal/ share 
in the land]. 

(/;) C/mrit/inoth v. Gourecnalh <1870) 13 M.I.A. 
542; ZjjI Baliadtir v. Kanliaiya Lai tlM7) 29 AU. 
244, 34 I.A. 63; Krishnan v. Rangacluiri (‘65) 
A.M. 340. 

(i) ChamirQbfiaga v. Annndroo (1939) Naf. 293. 



§§ 228, 228A, 229 


COPARCENARY PROPERTY 


279 


constituting the joint family acquired the property not as members of a joint 
family, but as members of an ordinary trade partnership resting on contract, 
in which case the property will be deemed to be partnership property (j). 

In the absence of any proof of partnership, property jointly acquired by the mem¬ 
bers of a joint family icithout the aid of joint family property is, as stated above, to be 
presumed to be joint. But is it also to be presumed to be joint /amiij/ properuj? It was 
at one lime held by the High Court of Bombay that pioperly jointly acquired without 
the aid ot joiiu family propeity was not joint family property and that the male Jisue of 
the joint acquirers did not acquire an interest in it by birth, unless it was thrown into 
the- common stock (k). In later cases, however, it has been held that such property must 
be nrciumed to be joint farailxj property (1), and this has been followed in Lahore (m), 
Noigpur (ti) and Oudli (o). In IVIadras it has been held that property so acquired must 
be presumed to be joint family property (p) unless the acquirers intended to hold the 
ptoperty as co-owners between themselves in which case it would be tqeji* joiiit pro- 
Ptity Cq). 

228A. Joint acquisitions by some members.—So long as a family remains 
an undivided family, two or more members of it, whether they are members 
of different branches or of one and the same branch of the family can have 
no legal existence as a separate independent unit; but all the members of a 
branch or of a sub-branch, can form a distinct and separate corporate uirit 
within the larger corporate family and hold property as such. But the law 
does not recognize some of the members of a joint family belonging to differ¬ 
ent branches or even to a single branch, as a corporate unit. Any acquisi¬ 
tion of property by some such persons could be held by them only as co-sharers 
or co-tenants and the property would pass by inheritance and not survivor¬ 
ship (ql). 

229. Survivorshij)—Devolution of deceased coparcener’s interest.— 
(1) On the death of a coparcener, his interest in the coparcenary property 
does not pass by succession to his heirs. It passes by survivorship to the 
other coparceners, subject to the rule that where the deceased coparcener 
leaves male issue, they represent his rights to a share on partition (r), and 
are his sole legal representatives for purposes of execution of money decrees 
passed ae.ainst him (s). The rule of survivorship lieie stated was modified by 
the Hindu Women’s Rights to Property Act, 1937. It is now subject to the 
provisions of sections 6 and 30 of the Act of 1956 in cases where those sections 
are applicable. See § 35 ante and sections 6 and 30 of the Act of 1956 and 
Notes thereunder for their effect upon the rights of coparceners and copar¬ 
cenary property. 


iM nfimiu-rshad v. Shco Churn nS66) 10 M.I.A. 
300; Gopahiidmi v. Atunachclum 11904) 27 
Mad. 32; Cliatturbhnoi v. Dharamsi 11885) 9 Pom. 
4>'S, 445; Sartialhhiii v. Somcs/iiar (1881) 5 Bum. 
38; Cnnpnt v. Annaii (1899) 23 Bom. 144. 

<k) CJuitturbhooi v. Dhararxiii (1883) 9 Bom. 438. 
4 t,>. 

<h Latdai v. Motibai (1908) 10 Bom. L.R. 173; 
Haridas v. Devkuvarbai (1926) 50 Bom. 443, 97 
I.C. 820, ('26) .A.B. 408 (pn>pertv jointly acquired 
by f.ither .and soa;>J. See also Karsondas v. Canga- 
bni (1908) 32 Bom. 479. 

■ mi Snimnt Das v. Kiirc Mat <1928) 9 Lab. 470, 
109 I.C. 779. (*28) A.L. 221. 

«n) Sitatprasad v. fiampr«»Htl (1944) N.ai?. 17. 
to) Lachmi Sarain v. Musaddi Lai (1942) 17 


Ln«k. M7. 197 I.C. 247. (*42) A.O. n.>. 

(p) No Mifli |>rc‘sum|)ti<>n arises where the busi¬ 
ness is carried on hy stmic onK of the members 
of the jo;nt f.iniils'; Siidarsnruitn v. .Wrawm/iu/u 
(10n2> 25 Mad. 149. 

(Q) (1902) 25 Mad. 149, 155-156, supra. 
luD Bhagttan Dwjul v. Bco/i Devi (’62) A.SC. 
287. 304. 

(r) Katanui \'atchiar v. The Fuiah nf Slnvugunga 
(1863) 9 M.I.A. 5)9, 543, 615; Musanirruit Lakh- 
pati V. Parmahuar (1930) 5 Luck. 631, 125 I.C. 
411. ('31) A O. 108. 

(t) Shco Copid \. Firm Cancdi Das Ram Gupal 
(1938) 13 Luck. 241. 168 I.C. 268, (*31) A.O. 
327. 
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(2) The right of a coparcener to take by survivorship is defeated in the 
following cases: — 

(i) Where the deceased copaix-ener has sold or mortgaged his interest, 
in States where such sale or mortgage is allowed by law [§ 259]: 

(ii) Where the interest of the deceased coparcener has been attached in 
his lijctime in execution of a decree against him. A mere decree 
obtained by a creditor, not followed up by an attachment in the 
lifetime of the debtor, will not defeat the right of survivorship, unless 
the judgment-debtor stood in the relation of father, paternal grand¬ 
father or great-grandfather to the suiwiving coparceners [§§ 289, 
292(4)]: This rule must be read subject to the provisions of sec¬ 
tions 6 and 30 of the Hindu Succession Act, 1956, in cases where 
those sections are applicable: 

(iii) Where the interest of the deceased coparcener has vested in the 

Official Assignee or Receiver on his insolvency (t) [§§ 265]. On 

the annulment of insolvencj^ the interest which vested in the 
Official Receiver revests under sec. 37 of the Provincial Insolvency 
Act in the insolvent and if on that date he is not alive, it goes to 
his heirs under the law (it). 

(i).—What passes to the male issue is not a share, but the right to have a 

_ share on partition. Suppose A and B are two brothers, and that 

) [ A has a son C and B has a son D. On A's death, his undivided 

g interest will pass to the surviving coparceners, B, C and D. C 
I I cannot, while the family remains joint, claim for himself a moiety 

C £) oi the t7icoTnc alleging that it represents his father’s share. But 

if the family come to a partition, C will take one-haif of the 

property, that being his father’s share, and B and D will take the other half: see § 321 

below. 


Siib-S (2), clause (i).—According to the Mitakshara law as applied in the Bombay 
and Madras Suites, a coparcener can sell or mortgage his interest in the coparcenary 
])i opei ty, ijut not according to that law as applied in Bengal and the Uttar Pradesh 
(S 2G0). Therefore, in Bombay and Madras, if a coparcenary' consists of A and B, and 
A sells Ins interest to X, and then dies, B cannot claim A's interest by survivorship. That 
interest has passed to X by purchase. But no Hindu governed by the Mitakshara law 
can disDOsc of by gift his undivided interest in coparcenarv property in any part of 
India [§ 253]. 


Clause (ti ).—A and B are coparceners. C obtains a decree against A and altachcs 
A’s ir.tcrcst in the coparcenary properly. A then dies. A's interest having been attached 
in his lifetime B is not entitled to that interest by survivorship, see § 289. C is entitled 
to hi.ve A’s interest sold in execution even after A s deatli. But if C had merely obtained 
a decree against A, and no attachment had been levied on A’s interest in A’s lifetime, As 
interest would pass to D by survivorship unlc.ss A happened to be B’s father or grand¬ 
father or great-giandfather in which case C could attach A’s interest even after A's death. 
[The Code of Civil Procedure, 1908. sees. 50 and 53]. See § 289 below'. 


230. Separate property.—Property acquired in any of the following 
ways is the separate property of the acquirer; it is called “self-acquired” pro¬ 
perty, and is subject to the incidents mentioned in § 222 above: — 

(1) Obstructed heritage .—Properly inherited as obstructed heritage 
(sapratibandha dot/a), that is, property inherited by a Hindu from a 


(f) FtiKirrluitid v. Sfniichand (1883) 7 Bnni. 4-38. 
(u) Lakihmanan ChettUir v. Sriiiiiaia Iyengar 


(1937) Mad. 203, 166 I C. 378, ('37) 131. 
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person other than his father, father’s father, or father’s father’s father 
[see §§ 218, 222 and 223 sub-§ (2)]. 

(2) Gift. —A gift of a small portion of ancestral movable made through 
affection by a father to his male issue is his separate property (r) 
[§ 225]. 

As to gifts and bequests of separate property by a father to his sons see § 223 sub-§ (5). 

(3) Government grant. —Property granted by Government to a meniber 
of a joint family is the separate property of the donee (u'), unless it 
appears from the grant that it was intended for the benefit of the 
family (x). 

(4) Property lost to jarnily. —Ancestral property lost to the family, and 
recovered by a member without tlie assistance of joint family 
property. See § 232 below. 

(5) Income of separate property. —The income of separate property, and 
purchases made with such income (y). 

(6) Share on partition. —Property obtained as his share on partition by 
a coparcener who has no male issue. See § 223(4) above. 

(7) Property held hy sole sttrinving coparcener. —Property held by a sole 
surviving coparcener, when there is no widow in existence who has 
power to adopt (z). 

(8) Separate earnings. —Separate earnings of a member of the joint 
family [§ 231]. 

(9) Gaiiis of learning. —All acquisitions made by means of learning are 
now declared by the Hindu Gains of Learning Act, 1930, to be the 
separate property of the acquirer [§ 231A]. 

Separate property alio called sclf-acquircd property. Self-acquired property, in 
its technical bense, means property obtained by a Hindu u^ithout anj/ detrimerU ?o ar'cc.'ifral 
property. As to property described in els. (1), <2), (3) and (5) of this section it is clear 
that it cannot be said to be acquired at the expense of the patrimony or ancestral estate. 
Such property is, therefore, self-acquired in the technical sen.se of the term. As to 
property described in cl (4), it is a question of fact as to whether it constitutes self- 
acquired property or not. In practice the expre.ssion “self-acouired” property is used 
as referrin;' to property acquired by a Hindu by his own exertiom> without the assistance 
of family funds. 

Question sometimes arises wliether the proceeds of a life insurance policy effected 
by a coparcener on his life is joint family property or separate property of the coparcener. 
The test to be applied in any such case is not whether the policy was taken out by the 
coparcener for the benefit of hLs wife and children but v.hether he did so u-iVhout 
a(?truncnt to tho joint /airiily futids (^1). If, however* Ihcfre arc indications that the 
policy was intended to lx- the separate asset of the insuring coparcener and treated by 
the coparceners as such different considerations may ariw and thu apart from any 
general presumption which may or may not be permis.sible in sui h case.s. 


231. Separate earnings—gains of science.—ITie income of a member of 
a joint family is his separate property, if it has been obtained— 


(i>) Spp ^ 22", and the ca^es there cilrd. 

(ir) Kntainii SatcUiar v. Fatah of Sfiiiagunga 
(1863) 9 519. 513, 610. 

(x) Sr( Miijiiint Oovind v. Sitaram (1899) 21 All 
53. 20 I.A. J95. 

(U) Krishnaii v. Moro Mahadrv (1891) 13 Bom. 
373. 34 I.A. 107. 

(z) See Oaeftoo v. Mankorebai (1907) 31 Bom 
32. 


(rl) Piirh'ili Kncr v. Sarangdhar (*60) A.SC. 
403. ni'f<*ri‘nce may be made to Venkata Subbarao 
V. I.akdimiiiaraiumnui (’51) A Nt. 222 and the ob- 
ser\atlons of tl»c Suprenie Ct»urt on the same in 
the ab neinenticmed case. Reference may also be 
made to Karuppa Courider v. PaUiniammal (1963) 
1 M.L.J. 86; (1963) Mad. 434; (’63) A..\f. 24.3; 
and f.n. (t) below. Also see Narauonlal v. Con¬ 
troller Ertate Duty (’69) A-A. Pra. 18S. 
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(a) by his own exertions, and 

(b) without “any detriment to the father’s estate,” that is, without the 
aid of joint family property (a). 

Bui it is joint family property if it has been earned at the expense of joint 
family property (b). 

Relerence may be made to the undermentioned decisions of the Supreme 
Court (bl). 

For instance. jjifU to a Purohit for private services rendered by him are his separate 
prui:erly (r). \Vhtn a member of the joint family educates himself with the help of 
Govornnient stipend and earns money by his own exertion, the fact that money so earned 
is utilised l>y him for meeting the necessaries of the joint family would not give rise to 
any pitsiimption cither that the acquisitions were out of the income of the joint property 
or tluil he intended to throw all his earnings into the joint stock (d). 

A member of a joint family can pre-empt the property of the family sold by the 
manager provided he does it out of his separate funds and intends to keep it as his 
separate property (e). 

The consent by a member of a joint family to the sale of family property by the 
mjinager coes not make him vendor and he can pre-empt the property (/). 

As to property acquired by a member out of his self-acquired fund and also with 
aid of some ancestral property see the undermentioned (/I). 

231 A. Gains of learning—gains of science.—By the Hindu Gains of 
Learning Act it is provided that notwithstanding any custom, rule or inter¬ 
pretation of the Hindu Law, no gains of learning shall be held not to be the 
exclusive and separate property of the member of the joint family who acquires 
them merely by reason of— 

(a) his learning having been, in whole or in part, imparted to him by 
any member, living or deceased, of his family, or with the aid of 
joint funds of his family, or with the aid of the funds of any member 
thereof, or 

(b) himself or his family having, while he was acquiring such learning, 
been maintained or supported, wholly or in part, by the joint funds 
of his family, or by the funds of any member thereof. 

“Learning” is defined in the Act as meaning education, whether elemen¬ 
tary, technical, scientific, special or general, and training of ev'ery kind which 


*a) StuudstttKlunt w Oouiia (1904) 28 Mad. 386; 
nahtfintui \ . Ihtmakrisintuijtja (1903) 29 Mad. 121 
[in<-tirai)< o prt'iiuuin |)*iid of s^]f-ac'quired pro- 

port }—e iiionev held lo Ih* separate pro- 
]. .\!mi see Sii v. Ain- 

Wftl f^3^l A.M. Till. I L.R. <19-56) Mad. 649. In 
MhulhiI Sriich >*. /hirkcslt <’35) A.A. 42 the Allaha- 
liad Ifhih Court h.i< t.ikeii the extreme view that 
howostT '^niall the aid of the joint family prupert>* 
ma\‘ he property acquired by »i member becomes 
joint tarnily property. AKo see \*eiik<itu>i<6raniuiiki 
htcr (’66) A.M. 266; Muhatuxiniaiuma v. 
Htitlhtf Krisftntt /?fio ('6S) A. Mys. 229. 

• />> ri>ffc tupudi (1904) 27 Nfad. 

223; Somti^uiutara Griiiita (190|> 2S .Mad, 356; 
/i<i/oniiii<i \. litntuikridituiytja (1906) 29 Mad. 121 
(in%Mi am e premiuiu paid out of se’f-acquired pro- 
peitx—insur.ince motxey held to be separate pro- 


portx]. ^(anirka MtuUiUar v. r/ic/ngotelu (1963) 
Mad. 933: »'64) A.M. 33 fni.inacin- aceocy civ^n 
in xiew of holding of sliart^ in company acquired 
from family fiind^]. See f.n. alxue. 

(bl) Dhdoutiti'fj w C./.2*, .A.S.C. 

Cofnniii>ioncr of I.T. v. Bobu • 39) .\.S,C. 

12S9. 

ir> Ilnnxo Pathnk v. Htirmaiuhl pathak fl934) 
5G All. 1026. 131 I C. 11. '*3-1) A A 631. 

fii) Siibraiunitia Filhii v. Podinanabhu \ oO) A. 

Tr.-CcKhin 32 (F.B.). -av r w 

<r) rtam San^h .Us/. Canga Dd 1944) Liu.*. 

~^‘f) Ilcuancbat Singh v. Aioilhitja Smsb <1929) 4 

Luck. 370 iF.B.h ^ 

ifl) Singh v. Ilnrke^h A, Aii. 

ANo sec Bfuisuant Singh v. IT. Commu^ion^r 

(*39) A. Puaj. 394. 
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IS usually intended to enable a person to pursue any trade, industry profes 
Sion or avocation in life. 


Gams of learning” are defined as meaning all acquisitions of property 
made substantially by means of learning, whether such acquisitions be made 
before or after the commencement of the Act, and whether such acquisitions 
be the ordinary or the extraordinary result of such learning. 


set out in Appendix IV bolow 
Under the Act aU gams of learning, whether made before or after t/ie commeuceiuent of 

the Act constitute the self-acquired property of the acquirer. commencement of 

namefv^Tu^^LV^'^n^ Learning Act 1930, two propositions were well established, 

namely, (1) that income earned by a member of a joint family by the practice ot a 

or occupation requirmg special uaining was joint family propLty. if such 

training was imparted at the expense of joint family/ properti/; and (2) that gains made 

f^ily, who was mamtamed out of joint family funds and received no more than an 
ordinary/ education suitable to his position as a member of the family were the self- 
acquired property of such member (g). ^ 


232. Recovery of ancestral property lost to the famUy.— Where the 
members of a joint family have been wrongfully dispossessed or adversely 
kept out of possession of joint properly for a long time, and such property is 
subsequently recovered by an individual member of the family without the 
assistance of joint funds, then, if the property is recovered by the father, he 
takes the whole as his separate or self-acquired property, whether it be mov¬ 
able or immovable; but if it is recovered by any other member of the family 
then, if the property be movable, he takes the whole as his separate or self- 
acquired property, but if it be immovable, he takes one-fourth first as reward 

for the recovery, and the remainder has to be equally divided among all the 
coparceners including the recoverer (/i). 


233. Presumption as to coparcenary and coparcenary property.— Where 
a suit is brought by a Hindu to recover property, alleging that it is his self- 
acquued property, and the defendant contends that it is joint family property 
or where a suit is brought by a Hindu for partition of property alleging that 
It IS joint family property and the defendant contends that it is hie self ac 
^ired property, the question arises upon whom the burden of proof lies 
Ine following are the leading rules on the subject:_ 


fg) MftlKirnm V. Rtnachfitu! tlOlS) 4.5 I A 41 
4.3 Cal. 666 . 44 I.C. 269. ('17) A.PC. 105 (broker 
anti ntoncy-lentliT): C(fktil Chand v. Iliiknm Chatul 
—Mai (1921) 48 I.A. 162. 2 L.ih. 40, 60 
I.C. 3/9, (’21) A.PC. 3.5 [IncUan Ci\il Service)- 
Luxtmon ftonr v. Muller How (1831) 21 Knapp. 60 
[Prime Minister); Lakihnian v. Jamnabai (1882) 6 
Bt/m. 22, j [ple.ider anil Suli-Jiidjje) ; PaiiUem v 
Paul,cm (1877) 1 M.id. 252. 4 I.A. 109; Chnla- 
kotulu V. Chalakunda (1864) 2 .Mad. H.C. 36 

(darnin'' cirl); Dt/rtovn)/i \. Dunnsula (1872) 7 
Mad. II.C. 47 (ple.nler); ISuului'uni v. Suornam 
(1882) 4 Mad. 330 (dantinK girl): Vai Mandiha v 
Sarotanulu^ (1868) 6 Bom. H.C.A. 1 (vakil); 

Dhiiitookdharcc v, Cnnptjf (1868) 11 Beng. L R. 
201, 10 W.R. 122; Jtignwhaudas v. ^tanealdas 
10 Bom, 328, .535-559 (mill manager); 
Krishtuiii v. Muro Mahaden (1891) 13 Bom, 32 


(karkun); I^chmiu Kuur v. Debt Pru\ad (1898) 20 

n”, vontractor); Durga Dat v. Canci/i 

Dot (1910) .32 All. 305. 5 I.C. 400 (astrologer). 

, (1910) -34 Bom. 106. 4 

, 7 . V. .4iifMtamry (1A70) .5 .Mad. 

n ^ BiKstwttr V. SertuI Chundcr {1868) 9 

U. n 69 H W.n. 13; Shorn Sarnin v. Rur;hoo^ 
Wt/yo (18/8) 3 Cal. 508. 511; JugmohamUis v. 
SlauuaUbn iXHfib) 10 Bom. .528, .5-51; Bolakee 
Court of WurdK .1870) 14 W.R. 34; Saraganti 

Vcukattyhfdapoti (1882) 4 Mad. 250 . 2 . 59 . 

\f I Becrchunder (1869) 

il.I.A. 523, 510; Sarugunty v. Vevgarrui (1861) 9 

^cuun Persad v. Radha Bceby 
(1846 4 .M.I.A. 137. 168. See also MU. Cheetha 

V. Mduen Loll (1867) 11 M.I.A. 369; Msl. B/iog- 

(1925) 29 C.W.N. 1037. 88 
I.C. 385, (’23) A.PC. 132 [P.C.]. 


V, 

V. 


12 
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(1) Presumption that a joint jamily continues joint .—Generally speak¬ 
ing, “the normal state of every Hindu family is joint. Presumably every 
such family is joint in food, worship and estate. In the absence of proof of 
division, such is the legal presumption” (j). In other words, “given a joint 
Hindu family, the presumption is, until the contrary is proved, that the 
family continues joint” (k). The presumption of union is the greatest in 
the case of father and sons (1). The strength of the presumption necessarily 
varies in every case. 

The presumption is stronger in the case of brothers than in the case of cousins, and 
the farther you go from tlie founder of the family the presumption becomes weaker and 
weaker (in). The reason is that “brothers are for the most part imdivided; second cousins 
are generally separated’* (n); and third cousins are for the most part separated (o). 

In what cases does the above presumption apply ?—The presumption that 
a Hindu family continues to be joint is mainly available when the question 
arises whether a specific property which was admittedly joint at one time has 
continued to be joint or it has ceased to be joint by virtue of a separation. If 
a joint family possessed property which was admittedly joint, the prestimp- 
tion would be that the property continues to be joint, and the burden would 
lie upon the member who claims it as his separate property to prove that 
there was a partition and that he got it on such partition (p). The presump¬ 
tion is peculiarly strong in the case of brothers (q), but almost nil in the case 
of third and fourth cousins (r). 

Mutation entries may not by themselves be evidence of severance (rl). 

Ev'en when a Hindu undivided family has ceased to be such in law, it may be 
deemed to be an undivided family for the purposes of the Income Tax Act of 1922 under 
sec. 25A of that Act (t). [Now see sec. 171 of the Income Tax Act 43 of 1961.] 

(2) No presumptioji that a joint family possesses joint property .—There 
is no presumption that a family, because it is joint, possesses joint property 
or any property (n). When in a suit for partition, a party claims that any 
particular item of the property is joint family property (r), or when in a 
suit on a mortgage, a party contends that the property mortgaged is joint 
family property (lo), the burden of proving that it is so rests on the party 
asserting it. 


{.k) NascsJtar Brik^lt v. GnMc>/i(i n920) 47 

I.A. 57. 70, 42 All. Ges. 381. 56 I.C. 306, ('20) 
.4.PC. 46; Ra::Iinh'.trd{iijnl \. Rtimdiilarc (1928) 6 
Bine 367, 111 I.C. 839. ('2S) A.R. 206; Pandit 
Jilolian Lai v. Pandit Ram Dnual (1941) 16 Ltick. 
708, 191 I.C. 661, (Ml) AO. 331. 

(l) Midak Chnnd v. Ilira Lai (1936) 11 Luck. 
449, 157 I.C. 943, (35) A.O. 510. Reference m.iy 
be made to Indranaroijan v. Ruop S’araijan (’71) 
A.S.C. 1962. 1967. 

(m) Ycllappa v. Tippaniia (1929) 56 I.A. 13, 19, 
S3 Bom. 213. 114 I.C. 13, (’29) A.PC. 8. 

(n) Moro Vidivanath v. Ganalt (1873) 10 Bom. 

H. C. 444, 468. 

(o) Ycllappa v. Tippamui, supra. 

(p) See Prit Kocr v. .\/a/ia<Ico Pershad (1595) 22 
Cal. 85, 21 I.A. 134. 

(q) \agcshar Bnksh SingJt v. Canesha (1920) 47 

I. A. 57, 42 All. 368, 381. 56 I.C. 306, (’20) A.PC. 
46. 

(r) Ycllappa v. Tippanna (1929) 56 I.A. 13, 53 


oin. 215. 114 I.C. 13. (’29) A.PC. 8. 

(rl) Bharat Singh v. B/iagirathi (’66) .4.50. 405. 
it) Satdar Bahadur Sardar Jndra Singh v. Tfta 

fif Income-tax, Bihar ir Oriua (1943) 
2 P..t. 5.3. 206 I C. 609. (’43) A.P. 169. 

(i<) Shrinicas v. Xaraijan (1955) S.C.R. *■ 

,,m. L.R. 678. (’54) A.SC. 379; hamatakant 

opalri \. Uadhac/i Meahp (1935) 59 Bom. oTJ, 
7 Horn. L.R. 405, 158 I.C. 145. (*35) A.B. 3«. 

(t) Ajuifi/iialoi Cluntj V. SHbrofnonion Che^V 

929) 31 Pom. L.R. 280. 113 I.C 2d) 

PC. 1; Jogi Riddi v. Chinnabbi Reddi (1^29) 5o 
A. 6. 32 Mad. S3. 114 I.C. 5. (’29) A.PC 13, « 

it an authorit>- for the proposition m 
lie suit was by tUe pl.iinliff ai^iinst his 
id his sister’s son who was a Chnvti.m. 
inlest was as to certain property st.mdmti mthf 
.me of the sister’s son. Wma Kumar v. Kau-4 

a Pathshala *('66) A.A. 5<0. as 

(a) Roi Shadi Lai v. Lai Bahadur {19S3} ^ 

im. L.R. 308, 142 I.C. 739, (*33) A.P.C. 85. 
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To render the property joint the plaintiff must prove that the family was possessed 
of some property with the income of which the property could have been acquired (x) 
or from which the presumption could be drawn that all the property possessed by the 
famdy is joint family property (y) or tliat it was purchased with joint family funds, 
such as the proceeds of sale of ancestral property ( 2 ) or by joint labour. None of these 
alternatives is a matter of legal presumption. It can only be brought to the cognizance 
of a Court in the same way as any other fact, namely, by evidence (a). Tl^ere is at 
times undiscriminated use of the expression ‘presumption’ in this context. It is to be 
understood to indicate those presumptions of fact w-hich may be said to arise in considering 
whether the burden of proof has or has not been discharged by a party. It is not as 
if there is any general solvent for all cases. 

Where it is established or admitted that the family possessed some joint 
property which from its nature and relative value may have formed the 
nucleus from which the property in question may have been acquired, the 
presumption arises that it was joint property and the burden shifts to the 
party alleging self-acquisition to establish affirmatively that the property was 
acquired without the aid of the joint family. But no such presumption 
would arise if the nucleus is such that with its help the properly claimed to be 
joint could not have been acquired. In order to give rise to the presumption 
the nucleus must be such that with its help the property claimed to be joint 
could have been acquired. Whether the evidence adduced by a party is 
sufficient to shift the burden which initially rested on him of establishing that 
there was adequate nucleus out of which the acquisitions could have been 
made is one of fact depending on the nature and extent of the nucleus. An 
important element for consideration is the income which the nucleus yielded. 
A family house in the occupation of the members and yielding no income 
could not be a nucleus out of which acquisitions could be made, even though 
it might be of considerable value. On the other hand, a running business in 
which the capital invested is comparatively small might conceivably produce 
substantial income, which may well form the foundation of the subsequent 
acquisitions. These are not abstract questions of law but questions of fact 
to be determined on the evidence in the case (b). The wide proposition that 
once the ancestral nucleus is proved or admitted the onus on a member to 
prove that the property acquired was his self-acquisition cannot be accepted 
as correct. The existence of some nucleus is not the sole criterion to imnress 
the subsequent acquisitions with family character. What is to be shown is 
that the family had as a result of the nucleus sufficient surplus income from 
which the subsequent acquisitions could be made. Or this may be shown 
from the nature and relative value of the nucleus itself. This is the second 
phase in the onus of proof which lies on the person who sets up the family 
character of the property (c). 


Venktaramaijija v. Sc%hamma (1937) Mnd. 
J012. 170 I.C. 107, (*37) A.M. 538; Vjjthianatha 
V. Varadaraia (1938) Mad. 696. ('38) A.M. 841; 
Jnnakiamina v. Chinnarao (1945) Mad. 378; Chan- 
derdch v. .Vand/i (*50) A. Pal. 33. 

(ly) Kamala Kant Gopalji v. MadJiooji MegJiji 
tupra. 

(*) Ram Nath v. Chiranii Lai (1935) 57 All. 605 
[F.B.]. 1.55 I.C. 132, ('35) A.A. 221. 

(a) Shill Colam v. Baran (1868) 1 Bene. L.R.A.C. 
164; Moolii V. Golcuicinx (1884) 8 Bom. 154; Nana- 
bhai V. Achratbai (1888) 12 Bom. 122 (no pre* 
sumption that property is oncestral]; Toolseydas v. 
Premii (1889) 13 Bom. 61; Dwarkaprojad v. 

Jamnadaa (1911) 13 Bom. L.R. 133, 9 I.C. 948; 


Ram Kishan v. Tunda Mai (1911) 33 All. 677. 10 
I.C. .543; Daii v. Laxman (1927) 29 Bom. L.R. 
122, 100 I.C. 937. ('27) A.B. 110; Sanual Das v. 
Kurc Mai (1928) 9 Lah. 470, 109 I.C. 779, (’28) 
A.L. 224; Musammat Brij Kunwar v. Rai Bahadur 
Pandit Sankata Prasad (1929) 5 Luck. 400, 123 
I.C. 849, ('30) A.O. 39 [no presumption that pro¬ 
perty ancestral]. 

(b) Shrinivas Krishnarao v. Naraijan (19.55) S.C.R. 
1, 8 ; Narayanaiwami v. Ramakrishna (’65) A.Sc! 
289; Venkatasubramania v, Easwara luer (’66) 
A.M. 266. 

(c) Shrinicof V. Naraijan (1955) S.C.R. 1; Mudi- 
gowda V. Ramchandra ('69) A.S.C. 1076; Ramo- 
krUhna v. Vishnumoorthi ('57) A.M. 86; Babubhal 
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Where, however, the existence of the nucleus is shown and no other 
source of income is disclosed, the presumption may be made that the nucleus 
was sufficient to enable the property to be acquired (d). Such being the 
presumption, if any member of the family claims any portion of the property, 
as his separate property, the burden lies upon him in any such case to show 
that it was acquired by him in circumstances which would constitute it his 
separate property. 

He may do so by showing that the income of the existing ancestral property was 
employed in other ways (e), or was kept intact (/). If he adduces no evidence, the 
presumption that the property was joint family propeity, must prevail (g). The mere 
fact that it was purchased in his name and that there are receipts in his name respecting 
it does not render the property his separate property, for all that is perfectly consistent 
with the notion of its being joint property. But if, in addition to the fact that certain 
property stands in the name of one of the members, A.B., there be these further facts, 
namely, that some other members of the family had acquired separate property with 
their own moneys and dealt with it as their own without reference to the rest of the 
family, and that A.B. was allowed by the family to appear to the world to be the soje 
owner, the presumption that the property is joint is weakened, and the burden of proving 
that it is joint will lie on those who allege that it is joint (k). There is no presumption 
in case of property standing in the name of female members (hi). 

A and his two sons B and C live as members of a joint family. It is proved that in 
the year 1890 the father had in his hands a considerable nucleus of ancestral property. 
In the year 1895 the father purchases certain immovable property in his own name, and 
bequeaths it by his will to B, alleging in the will that it was his self-acquired property. 
Upon these facts the presumption is that the property was purchased by the father out 
of the income of ancestral property, and the property is therefore joint. The burden of 
proving that the subsequently acquired property was the separate property of the father 
lies on him who alleges that it was his separate property, that is it lies on B (i). The 
statement in the father’s will that the property was his self-acquired property is not 
evidence upon the question whether the property was joint or self-acquired (j). 

(3) A member of a joint family who engages in trade can make separate 
acquisitions of property for his own benefit; and unless it can be shown that 
the business grew from a nucleus of joint family property, or that the earnings 
were blended with joint family estate, they remain his self-acquired pro¬ 
perty (k). See § 234(4). Once however it is proved that the old family 


Clrdharlal v. Ufamlal Hargovandas (1937) Boxn. 
708, 39 Bom. L.R. 846, 171 IC. 623, ('37) A.B. 
446; Karoo Singh v. Uiagir Sfngh ('54) A.P. 524; 
Raimal Mishrirnal v. Raimcl KJiemchand (’54) 
A.M.B. 28; CharandaH v. Kanai Lai ('55) A.C. 206, 
58 C.W.N. 980; Kameshwar Sath v. Raghubir 
('64) A.P. 290; Jagat Krishna v. AiU Kumar (’64) 
A. Orissa 76; Tribeni Mishra v. Rampujan (’70) 
A.P. 13. 

((f) S/irinicos v. Narayan (1955) X S.C.R. 1, (’54) 
A.SC. 379; Mallappa Cirimallappa v. R. Yellappa^ 
gouda (’59) A.S.C. 906; Bhagwant Kishore v. Btsh> 
ambhar (’50) A.A. 54; Darshan Singh v. Parbhu 
Singh (1946) All. 130. 

(e) Sher ^fuhammad Khan v. Ramratan (1938) 
Nag. 233, 172 I.C. 572, (*38) A N. 87. 

(^ Appalasuami v. Siiryonarayanamurti (1948) 
Mad. 440 (P.C.), 52 C.W.N. 505. 

(g) Madho Teu:ari v. Mata Din Tewari (1935) 
10 Luck. 61. 149 I.C. 244. (’34) A.O. 293. 

(h) Dhurm Das v. S/utrrui Soondri (1843) 3 

M.I.A. 229, 240; Gopeekrist v. Cungaptrtaud 

(1854) 6 M.I.A. 53 (purchase in name of son). 
Prankithen v. Mothooramohun (1865) 10 M.I.A. 

403, 411-412: Umrithnath v. Goureenalh (1870^ 
13 M.I.A. 542; Stree Raja Yanumula v. Yonumula 
(1870) 13 M.I.A. 533; Bodh Singh v. Gunesh 
Chunder (1874) 12 Beng. L.R. (P.C.) 317; Bisses- 
sur Loll V. Luchmussur Singh (1879) 5 CaL L.R. 


i77, 479, 6 I.A. 233, 236; Gajendar v. Sardar 
iingh (1896) 18 AU. 176; Abhaidat Singh v. Rogho 
1926) 1 Luck. 1, 91 I.C. 976, (’26) A. O. 77- 
'ohnston v. Gopol Singh (1931) 12 Lah. 546, 
>55-556, 133 I.C. 628, ('31) A L. 419. See alw 
Mar Singh v. Thakar Singh (1908) 35 I.A. 206, 

)5 Cal. 1039. « . w 

(hi) See Nagayasami v. Kochadai (’69) .h.M. 

129 and cases there cited. 

(0 Lai Bahadur v. Kanhaiya Lai (1907) 29 AH- 
>44. 34 I.A. 65. . 

(0 Tottempudi v. Tottempudi (1904) 27^ 

128; Venkata Chenchayya v. Ramalingam (’57) A. 
Vndh. Pra. 744. —, , 

(k) Annamalai Chetty v. Subramanian Cf^ 

1929) 31 Bom. L.R. 280, I.C. 897, (29) 

^.PC. 1; Jagmohan v. Ranchhoddas 
192- Venkataramayya v. Venkataramappa * 

d.L.J. 508, (’53) A.M. 723 (finaocUl *«|^*^* 
rom ioint family funds for starting 
,usiness not regarded as nuclem); Sa,m Sm^ v. 
nkam Singh CSS) A.A. 388; S.Anup Sm^ v. 
;ardarni Hanbans Kaur (’58) A. Puni. 

V. Kanniah (’61) irraiid v. 

nay also be made to cases in Syed 
L Vishwanathan (1950) A. My«>« ^ 

,lso Official Assignee v. wn! 

>20: Deonarain v. Agyan Ram (1927) 31 

>33, 101 I.C. 249, (’27) AJ^ 52. 
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firm was joint or started with a nucleus of joint property, it is for the 
plaintiff who alleges it to be separate to prove it (1). 


(4) Where it is proved or admitted that a partition has already taken 
place, the burden lies upon him who alleges that a portion of the family 
property is still joint property (o). There is no presumption that property 
which is acquired by a member after severance must be regarded as acquired 
for the family even if he has been in possession of family property. If rents 
and profits of such property are received by him he would be liable to 
account for the same but the funds do not become impressed with any trust 
in favour of the other members (p). 


(5) Onus, however, as a determining factor of the whole case, can only 
arise if the Court finds the evidence pro and con so evenly balanced that it 
can come to no definite conclusion. Then the onus will determine the matter. 
But if the Court after hearing and weighing the evidence comes to a definite 
conclusion, the need for placing the onus does not arise (q). In other words, 
the question of onus, at the close of a case, only becomes important if the cir¬ 
cumstances ai‘e so ambiguous that a definite conclusion is impossible without 
resort to it (r). 


234. Ancestral business and its incidents. — (1) In Hindu law a business 
is a distinct heritable asset. Where a Hindu dies leaving a business, it des¬ 
cends like other heritable property to his heirs. If he dies leaving male issue, 
it descends to them. In the hands of the male issue it becomes joint family 
business, and the firm which consists of the male issue becomes a joint family 
firm. The joint ownership so created between the male issue is not an ordinary 
partnership arising out of a contract, but a family partnership created by the 
operation of law (s). Therefore, the rights and liabilities of the coparceners 
constituting the family firm are not to be determined by exclusive reference 
to the provisions of the Indian Partnership Act, 1932, but must be considered 
also with regard to the general rules of Hindu law which regulate the tran.s- 
actions of joint families (t). 


A Hindu joint family business does not cease to be so if in addition to the heirs of 
the deceased owner, it is also owned by his daughter married to a Gharjamai and by 
other members and relations who are de facto members of the family, provided the 
proceeds of such business are utilised for the legitimate expenses of the family (u). 

The following are the points of distinction between a partnership and a joint Hirdu 
family firm: — 

(i) Dissohition by death.—A joint family firm is not dissolved by the death of a 
coparcener (u). An ordinary partnership is dissolved by the death of a partner. 


lO Diirga Prasad v. Ghansltiam Das, 53 C.W.N. 
118 (P.C.). 

fo) Vinaijak v. Datloo U901) 25 Bom. 367. 

(p) Anjamurthi v. Subbaraya (’72) A.S.C. 1279. 

(q) Robins v. ATafional Trust Co. (1927) App. 
Cas. 515, 520. 

(r) Simc Darby C- Co. v. Official Assignee (1928) 
30 Bom. L.R. 290, 107 l.C. 233 (’28) A.PC. 
77; Yellappa v. Tippanna (1929) 56 I.A. 13, 53 
Bom. 213, 114 l.C. 13, (’29) A.PC. 8. 

(t) Lola Bait Nath Prasad v. Ram Gopal Lachmi 
Narayan (1938) 1 Cal. 369; Gulab Chand Lola v. 


(0 Ramhl y. Lakhmichand (1861) 1 Bom. H.C. 
App. ii; ivoc/iioppo V. Muthukaruppan (1946) Mad. 
858. 

(«) Nibaran Chandra Shaha v. Lalit Mohan Brin- 
daban Shaha (1938) 2 Cal. 368. 

(o) Sa^lbhai v. Somc4)iu-rtr (1881) 5 Bom. 38- 
Haroon Mahomed in the matter of (1890) 14 Bom’ 
189, 194; Lala Baij Nath Prasad v. Ram Gopal 
Lachhmt Narayan (1938) 1 Cal. 369. 
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^TiiU hII ^<^counts—A coparcener is not entitled, on severing his connection 

"hervl^e t'ilfe caTe of ^38]. It is 

busfne^s? are b1n!w ^ business (x). Such debts, if incurred in the ordinary coursed 
cenerr therein^ Rnt ^ Property including the interest of the minor copar- 

ha^h Tn thL^\? ( ^ manager alone has such authority; no other coparcener 

bv debt^^inci^rld i^th 1" ordinary partnership, any partner can bind his cop^ceners 
ship Act. 1932 s 19) See P^rtnershtp business (the Indian Partner- 

^-rfent of Uabihty for debts.—In the case of an ordinary partnershio, it is not 

mint partnership property which is liable for the nay- 

bi *e ca^f k“‘ property of each partner is also liibfe. 

In the case of debts contracted by a manager, in pursuance of his implied authority in 

the ordinary course of the family business, there is a distinction between the liability 

liability of his coparceners. The manager is liable not only to the 

u ^ ^ family property, but being a party to the contract, he 

tK» ^ peisonally. that is to say, his separate property is also liable. But as regards 

liable only to the extent of their interest in the family 
p opcrt> U7iless, in the case of adult coparceners, the contract sued upon, though purport- 

been entered into by the manager alone, is in reality one to which they 
u parties, or one to which they can be treated as being contracting 

parties by reason of their conduct, or one which they have subsequently ratified (a); 

^ case of minor coparceners, unless the contract has been ratified by them on 
attaining majonty (b). See cl. v. below, and § 240(4), 

held torts.—pie sons who inherited a mining lease from their father were 

mino hv fV.i f buildings above the mine caused by the working of the 

hands (c) ^ ^ ^ the joint family in their 


.Uti the case of an ordinary partnership where a partner is a miTior, his 
partnership property is liable for the partnership debts. His 
m^mrifv ^ *1?*^*^ liable, unless he accepts the partnership on attaining the age of 

minrtp Partnership Act. 1932, s. 30]. The same rule applies to the case of 

th^ manager can pledge the family property including 

ic liaKl^ for the purposes of the family business (e). But the minor 

e to the extent only of his interest in the family property {/); his separate pro- 


(u) 5 Bom. 38, supra; Gaupat v. Anuaii (1899 
^3 Boin, 144. As to the rrjhts of a mioor copar 
coner, seo Damodardos v. Vitamrani (1893) 17 Bom 

41« 21 d. 

(x) Randal v. Lakhmichand (1861) 1 Bom HC 
App. )i; Bemofa v, Mnhun (JS80) 5 C,iJ. 792- 

V. FooUhai (1S96) 20 Bom. 767, 777- 
779; Sakrabhai v. Sfaffanlal (1902) 26 Bom. 206, 
215; -Uomsoa v, Vcrschaijlc fl90l) 6 C.W.N. 429- 
Ram Krishna v. Butan Chand (1931) 58 I.A. 173’ 
53 All 190. 132 IC. 613. (’31) A.PC. 136;’ 

Rishcn Sinph v. Kidar iVof/i (1921) 2 Lah. 159 62 
I.C. 800 ( 21) A.L. 61; Mt. C^iampa v. Official Rc^ 
cciviT, Karathi (1934) 15 Lah. 9. 144 1C. 636 
(•33) A.L. 901. 


({/) Rnnx .Nof/i v. Chiranii Lai (1933) 57 All. 603 
jF.B.), 153 I.C. 136, (’33) A.A. 221. 

(z) Krishna v. Krishnasami (1900) 23 Mad. 597 
600. 


(a) Cokal Chand v. llukam Chand—Sath Mai 
1^921) 48 I.A. 162. 174. 2 Lah. 40. 52, 60 I.C. 
3/9, (’21) A.PC. 35; Chalamajija v. Varadayya 
(1899) 22 Mad. 166; Sainalbhai v. Som^ 5 hu;ar 
(1881) 5 Bom, 38; Sakrabhai v. Maganlal (1902) 26 
Bom._ 206 at p. 215 [F.B.]; Baldco v. Mobarak 
(1902) 29 Cal. 383; Cokal v. Anxarchand (1907) 9 
Bom. L.R. 1289; Joharmal v. Chetrani (1915) 39 
Bom. 715, 28 I.C. 538, (*15) A.B. 115; Shio B/iag- 
u,on V. Onkarmal (1952) 34 Bom. L.R. 330, (’52) 


A.B. 365; S)mmrao v. 5or<uu;oti6aI (’51) .A.N. 38, 
(1953) Nag. 364; Shiv Charan Das v. llari Ram 
(1936) 17 Lah. 393, 170 I.C. 418, (’37) A.L. 247; 
V.B.C.T.V.fl. Chettiar v. C.A.P.C. Chettiar (1936) 
14 Rao^. 122. 162 I.C. 184, (’36) A.R. 160; Rm. 
L.M.L.V. Alagammal .-l5/u & Ors. v. Vr. P.L..M. 
Palaniappa Chettiar ir Ors. (1940) Mad. 1012, (’40) 
A.M. 350; Kishan Copol v. Siiro; Mai (’64) A. Bai- 
218. 

(1>) Ilaroon Mahomed, in the matter of (1890) 
14 Bom. 189; O^cial t\ssignee v. Palaniappa (1918) 
41 .Mad. 824, 49 I.C. 220, (’19) A.M. 690. See 
also cases cited ia the prcccdiDS note. 

(c) Ambalal Khora v. Bihar Hosiery Mills, Ltd. 
(1937) 16 Pat. 545, 172 I.C. 19, (’37) A.P. 657. 

(d) The share of which s. 217 of the Contract 
Act speaks is no more than a right to participate 
in the property of the firm after its obliifations 
have been satisBed; Sonyost Charan Mandol v. 
Krishnadhan Banerji (1922) 49 I.A. 108, 49 Cal. 
560, 67 I.C. 124, (*22) A.P.C. 237. 

(e) Ramlal v. Lakhmichand (1861) 1 Bom. H.C. 
App. li; Ragunathii v. The Bank of Bombay (1910) 
34 Bom. 72. 2 I.C. 173; Sanka v. The Bank of 
Burmah (1911) 35 Mad. 692, 694-696. 11 I C. 79; 
Son^esi Charan v. ArutosA (1915) 42 Cal. 22o, 
233. 26 I.C. 836, (*16) A.C. 482. 

(f) Chockalingam v. Muthukarvppan (1938) Mad. 
1019, (’38) A.M. 849. 
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perty is not liable for the payment of debts contracted by the manager, unless the minor 
accepts the partnership on attaining majority (g). See note below, “Minor’s share.” 

(2) ]Vgu> Business. In Sanyasi Charan Mandal v. Krisknadhan Banerji 
(/i), a Dayabhaga case, the Judicial Committee held that the manager of a 
joint family cannot impose upon a minor member of the family the risk and 
liability of a new business started by himself and the other adult members. 
On the ground that the reasons for the decision equally govern Mitakshara 
families also, this principle has been applied to them by the Indian High 
Courts (i) and in Benares Bank Ltd. v. Hari Narain (j) by the Judicial 
Committee. Where a father was carrying on brokerage business in agri¬ 
cultural commodities and the son was doing similar business though the 
commodities were not exactly identical, it was held that the latter business 
was not a new business (k). The extension of a joint family business for 
the manufacture of articles, ejusdem generis with the articles previously 
manufactured, i.e., when the class of per.sons who manufacture the one usually 
manufacture the other is not a new business {1). A family carrying on trade 
in a particular commodity may legitimately extend it to another commodity, 
and whether .such extension would amount to a new business or not depends 
upon the nature or type of the extended business and not on the particular 
commodities it deals with. If the family is a trading family and the extended 
business is not more hazardous or speculative than the one previously exist¬ 
ing, it may not be regarded as a new business (?n). Even where the father 
is the manager, he is not entitled to mortgage the joint family estate in order 
to provide money for one of his sons to start a new business. Such a mort¬ 
gage is wholly invalid against minor coparceners (a). 

Some of the senior members of a joint family took a lease of .some lands and later 
on executed a mortgage as security for the payment of the rent. Default havinf been 
made in the payment of rent, the mortgagee brought a suit on the moilgugc and m 
execution of the decree made in the suit, romc of the propf.rty was puitbasod hv an 
auction purchaser. The latter having sued for possession it was held that the trans¬ 
action was a prudent venture and lor the benehl of the fanuly, the mortgage was bjndinr^ 
on the family (o). . r> t, 

As regards adult members it has been held in India that the manager 
cannot impose even upon them tlie risk and liability of a new business started 
by him (p), unless the business is started or carried on witli their con.sent, 


ft;) liisltanihhur v. SItCff Karuin 29 All. 

1C6; lii.shaml>har v. Fafcit Lnl 29 All. 176; 

Joifhtsio V. Nittt/iinund (1878) 3 Oil. 738; 
tab V. FooUhoi fl89G) 20 Hmn. 767. 777-779 (Ijuni. 
n(*s> inlM*riti*cl liy a mincer carric<i on l^y liis 
iliiiul; Lutf hwattcii V, Si\a (1899) 2b Cal. 3*19; 
Sunna v, Cltidurubofjina (1903) 26 Matl. 213. 

ih) fI922) 39 l.A. 108, 39 CJ. 560, 67 I.C. 
121. (*22) A P(' 2 37 

(/) VUhal V. -17 Bom. 6^7. 72 

I.C. G>9, ( 23) A.B. Impectur Sm^h v. Khuruk 

Sintih .>0 All. 776, 112 I.C. 8Sl, (’28) A.A. 

403, commontctl upon in lauat Narain v. Mathura 
OoK (1028) .30 All. 969. 116 I.C. 481, (*28) A.A. 
434; ni\tianatli Sinah v. Kuijatthu Trading Corpora¬ 
tion (1929) 8 Fat. 430, 119 I.C. 403, (’29) A.P. 
422. But sec Official Avv/gute v. Palaniuppa 
(1918) 11 824. 83.5. 49 I.C. 220. ('19> A.M. 

690; Ham S'utit v. Chiranji Lai (19-33) .37 All. 603, 
153 I.C. 136, ('33) A.A. 221; Jagntuhan v. lian- 
chhodtla% (1943) Nag. 892. 

(») Benares Bank Ltd. v. Ilari Narain (1932) 54 


;V.': - A.PC. 

18— Sci* iiUt, Ha,n Kndtua v. Jiotuft *I9J|) 

.3.S I..\. 17 J. 33 AM. 190. 1 32 I.C. Ol-}. C 'A) A.PC. 
13o. 

*k} Hltaiio-on Sitiiih v. Jiihardal (lOjhi Nttr '’21 
172 J.C. 4 3. ('37) A.N. 237. 

(/) nahadiir.sinnh \. Cirdliarlal (1942) Nap 343 
200 I.C. 166 .’42) A.N. 39. But Uart.ng ofa ilnnr 
null cannot l>c rcg.mkd a? pxi. nsiun of an old 
money lending bii>ineNS; .Mukhunlal llurnarain 
{ 60) A-NJP. 56. 

Batlumma v. Nurafjanarao. (1917) Mad. 
•j 67, (’47) A.M. 232; Angmy Lai v. Angricy Lai 
( 7l) A.A. 400. 

(ii) GurrtiuUi Singfi v. S/iio Ram (1936) 17 Lah 

ly- ^ ^ Prasad 

Smiih V Slicoi4ahmd Sahoo (19 37) IG P..t. 719. 173 
I.C. 242. (’38) A.P. 40. 

(o/ Chholcy Lai Chaudhunj v. Dalip Narain 
SiniiU (1938) 17 Pat. 386, ('38) A.P. 362 

1 '• fl«41) All. 343. 195 

I.C. 571, (41) A.A. 194, (1941) A.L.J. 217. 


hl-19 
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cases^o^" a “'rke°^a,:ri"canno;"ap" if lo T (“) and in other 

coparcener of a Milakshara familv^ Simh started by the sole surviving 

business and the m.no. mimbe.? of the ^ 

say that the risk of the nerbusmel cannn?^h^ i subsequently are not competent to 

having been already taken by the famdv the *'^sk and iiabili/y 

other assets and liabilities of^he family^(v). must share them along with 

sons/Lf'th'rTatf'^.aruf;\V\"rldit‘ ^ ioin. family consists of a father and 

ancestral, and the sons whether thev hn^ business must be deemed to be 

in the buMness to l^c extent of hX I ^ "i; debts incurred 

that even if such bfmelfbe f t reeofdj'l^ JO.nt famdy property; and. furtl.er, 

the debts incurred by the father in tho K. • ^^r^cestral, the sons shares are liable for 

obligation of the sons to nay their father’s Xht^ ,^*^.'"!***y.3*'^ses out of the pious 

rity for the proposition thTt a k s. If this decision is deemed to be autho> 

purposes as re%Td°s fs sf^ the U is ubrndted^lMsf 1 - ancestral for all 

If f f f ;;t S 

apparent that .t has become a Joint famdy busi;.c:r (f" Scf nfe'''berw.%r"buTnfss.’' 

that fLnt“Hindf‘f The principle is now well established 

f b the as such cannot be a partner in a firm but it is co.npe- 

valid paitnciship with a stranger or with the Karta of another family (c) 
n Ksliefu, Mo/i«n v^E. P. T. Commissioner (;1) the Supreme Court pointed 
out hat when tvvo Kartas of different families constituted a partners^p the 

fmnintaTl r.h ‘^-gh the KartaLre 

sMcrnf ^ '"‘^'"hers of the joint family, but only 

* ^ Dieni eis as have, in fact, entered into partnership with the 

?hr"ff,dk -"anager, no doubt, is accountable to 

rnmnlt Partnership is exclusively one between the contracting 

membtis ‘neluding the manager and the stranger. Such a partnership would 

provisions of the Indian Partnership Act, 1932, with the 
result tl^ if the manager died, the partnershio would be dissolved on his 
death. The surviving members of the family cannot claim to continue as 


(q) Tfinifnirc</f/i v. Gangircddi (1922) 4S Mad 

281 70 I.C. 3J7. (*22) A M. 236; SathubUai v. 

Clihotnbhai (*62) A. Guj. 68. 

(r) Mahahir Pnnad v. Antia Prasad (1924) 46 
All. 364. 79 I.C. .517, (*24) A.A. 379; (coosent of 
adults to be prestinied if family maiotained out of 
the profits). 

(j) Ram Sath v. Chiranii (1935) 57 All. 603 
155 I.C. 136. (*33) A.A. 221. 

it) Biidh Karam Chaukhanl v. Thakur Prasad 
Shah (1942) 1 Cal. 19. (•42) A.C. 311. 

<u) Sf/prer. 

(t) Anunetj Lai v. Aneney Lai CSl) A.A. 400- 
Canara Banking Corp. Ltd. v. S.L Bank (’38) A M* 
132; Srccramarain v. Pullam Rain (’fr3) A.A.P. 403. 

<u') 3'enl:o(otfimi v. Palaniappa (1929) 52 Mad 
227. 117 I.C. 716. (-29) A M. 153 (suit mo,?: 
gage aod af to a portion of the amount there was 


no antecedent debt]. 

(X) Benares Bank Ltd. v. Hari Sarain (1932) 59 
I.A. 300. 54 All. 564, 137 I.C. 781, (‘32) A.PC, 
182. 

(»/) KaHashi v. Shankcr (1945) All. 135. 

(s) Ramlal v. Lakhmichand (1861) 1 Bom. H.C. 
App. li; Bhagnan Singh v. Beharilal (1938) Nag. 
221. 172 I.C. 43. (*37) A N. 237. 

(si) See f.n. <a) below; Commissioner of J-T, v. 
Cocindrom Sugar Mills (*66) A.SC. 24. 

<a) Pichappa Chettiar v. Chockalingam Pillai 
(1934) 36 Bern. L.B. 976 (P.C), 150 I.C. 802. 
(’34) A.PC. 192; Kshetra .Mohan v. EPT. Com- 
missioner (1954) S.C.R. 268, (’->3) A.SC. 316; 
Sanancetdas v. Corditandas ('35) A..M.B. 113, 116. 
Also see Romakrnhna Transports \. C.l.T. (‘68) 
A.A.P. 54. 
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partners with the stranger (b), nor can they institute a suit for a dissolution 
of the partnership their position being no higher than that of sub-partners 
(c). Nor can the stranger partner sue the surviving members as partners 
for the manager s share of the loss. His only remedy is to proceed against 
the manager’s estate, if any (d). 

\Vhen a manager of a trading joint family enters into a partnership with stran^eis 
for the purpose of carrying on the same kind of business the other members are liable 
to the extent of their interest in the family property (c). On a partition between the 
members of a joint family of which the manager is a partner with a stranger, the mnna- 
ger IS bound to realize his share of the partnership assets for the benefit of the family 

and for distribution among the members thereof (/). But this, it is conceived, he cannot 

do until the term of the partnership has expired. 

There can be a valid partnership between the Karta of a Joint Hindu family as 

representing the undivided family on the one hand, and a member of the family in’his 

mdividual capacity on the other. In such a case the individual member retains his 
inteiest in the family property, and at the same time enjoys the fruits of his investment 
and the benefit of his separate property, and for this purpose it is not necessary for him 
to separate himself from the family (g). 

(4) Presumption as to business carried on by a member .—There is no 
presumption that a business carried on by a member of a joint family, is joint 
family business (h). Nor is there any presumption that a business carried 
on by such a member in partnership with a stranger is joint family business 
(i). There is no presumption that a business standing in the name of or 
started by even a manager is joint family business (j), but if the joint family 
funds are utilised in opening a new branch then the new branch will be 
regarded as part of the old business (k). 

See § 240 below and notes thereto. 

Minor’s share.—The reason why even a minor’s shaie is liable for payment of debts 
contracted by a manager in the course of the family business is that, if it were otherwise 
property m a family firm which is recognized by the Hindu law to be a valuable inheri¬ 
tance would become practically valueless to the family wherever a minor was concerned 
for no one would deal with a manager if the minor were to be at liberty on coming 
of age to challenge the trade transactions which took place during his minority (1). 

New business.—The first proposition in sub-§ (2) is based on the decision of the 
Privy Council in Sanyasi Charan Mandal v. Krishnadhan Banerji (m). That was a Daya- 
bhaga case. In that case the joint family consisted of brotheTS and the new business was 
started by the adult brothers. In the course of the judgment, their Lordships said: “The 


(b) Sokknnadlta v. Sukkauadlia (190)) 28 Mad. 
34-1. Reference n’.ay be m.ide to eunimimt/ner of 
I.T. V. Covhnlronx Suaor Mill^ supra. 

(c) C'lUfiai/tju V. Venkatarainaili (1918) 41 Mad. 
4.)». 43 I.C. 9. (18) A.M. 37. As to the rights 
of the survixing coparceners in case of death of 
the Kaiia partner as his represcotatives to recover 
the share of the deceased see Copi Nath v. Sut.\h 
Chandra (’64) A. All. 53. 

(dj See Kharidar Kapra Co. v. Datja Kidian 
(1921) 43 All. 116, 58 I.C. 765, (’21) A.A. 3U6. 

(e) Chocklinaarn v. Mulhukaruppan (1938) Mad. 
1019, (*38) A.M. 849; Tu/jiram v. Anni Bai (’63) 
A. Orissa 11. 

(f) 41 Mad. 454. 43 I C. 9 (’18) A.M. 37, supra; 
Krishnan v. Rangathari (’65) A.M. 340 [modus 
operand! of granting relief]. 

(g) Lola Lachhman Das v. Commissioner of /n- 
comc-roi (1947) 74 I A. 277. 

(/i) Vadilal v. Shalt KJtudial (1903) 27 Bom. 157. 
See also Haroon Mahomed, in the matter of (1890) 


14 Bom. 189, See Grey v. Walker (1913) 40 Cal. 
523, 18 I.C. 753; Gokal Chartd v. Hukum Chand 
— .Vciai .Mai (1921) 48 I.A. 162. 171, 2 Lah 40 
•1^9, 60 I.C. 379, (’21) A.PC. .35; Chuttanatha v’ 
/Irimc/.and'ru (-.55) A.S.C. 799, Srmihas v. Hariran 
( 50) A. Assam 195; Purikihita v. Sita Dei (’71) A 
Orissa 204. 

(i) Mirza Mtd v. Ramediar (1929) 51 All. 827 
118 I.C. 145, ('29) A.A. 536; Mangilal v. I.T 
Commissioner ('55) A.P. 366. 

(/) ChrUtanuiha v. liamchartdra (1952) 2 S.C.R 
477’ ( 55 ) A.SC. 799 [it makes no difference in 
this respect that the manager is the father); Naim 
Sing/i V. Tikam Singh (’55) A.A. 388. Also see 
iscraijana iiaiu v. Chamaraj ('68) A.SC. 1276 

ttol?T ^^(1935) 57 All. 
605. l.)5 I.C. 130, ('35) A.A. 221. 

(i) Ramlal Lakhmichand (J861) 1 Dom. H.C 
App. li, Ixxii, Ixxiii, 

“'•-115, 49 Cal. 560, 
567-568, 67 I.C. 124, ('72) A.PC. 237. 
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• .***1V4J njc nxviUKJ LiAW §§ 234 234A 

ancestral business and one started like the present after the death 
as a source of partnership relations is patent. In the one case these 
relaftons result by operation of law from a succession on the death of an ancestor to an 
established business, with its benefits and obligations. In the other they rest ultimately 

mat a rnmor could not become a partner by contract [Indian Contract Act 1872 s 111 

the benefits of the'partnership” [Indl:!; ParVership 
a ndnof co"uld“Lrt Tr„rm:;i„^rh"^„rest^ arrangen^en, 

that “ 2'"'" business is in each case a question of fact. The fact 

maL it^a^neT^,,, years in the grandfather’s lifetime does not 

^rries on wTne, 1 u • Where a joint family 

^etYres and on bS ^ Particular name, and the stranger 

it does' not m .Wo t ‘he family carries on the same business in another name, 

io foreieY Y (o). Where the family never exported any commodity 

like America was helrf ^ h '^***'® ° b ^ .h“a*"®as for exporting goods to foreign countries 

.U ® business and not an extension of the exisUng one (p). 

^ dekth r’YusYne/"*'’"" T""'* '^"“-8- and com. and on 

bifant soY ^tarYw h '^■as, discontinued for a while, and later on the guardian of the 

the familv heino a asiness in cloth and kirana on behalf of the minor, it was held that 

busiress and n<ft y this could be regarded as an extension of the existing 

Dusir.ess and not the starting of a new one (q). 

a nolTrlding^YI^ilV distinction has to be drawn between a trading and 

L" s^ulaUve th^n the Shi r"h®‘' ‘h^ business started by a member is 

father Hereditv in hue’ ° »u sons will be liable for the debts incurred by their 

....... ."s™,? r,' 


234A. Notice of severance in status—Prima facie, when there is a clivi- 
sion m status of members of a joint Hindu family, no matter how brought 
about, there is no obligation on any member to publish a notice of such divi¬ 
sion. A person dealing with the manager of a joint family does so with the 
knowledge of the hmitationc on his powers. But where the members of a 
joint Hindu family business appear to have taken active part in it or been 
associated m conducting it, their liability is analogous to that of partners and 
arises from their conduct. They would in such a case be estopped from 
denying the character assumed by them and on the faith of which third 
parties may be presumed to have acted, so that persons dealing with such a 
rm will not be affected by a separation of which no notice has been given. 
It may be doubted whether in such a case the members of the joint family 
who have done nothing to invite the operation of the rule of estoppel can also 
be held liable on the ground that the ordinary presumption of continuity 
casts on them the duty or obligation to inform the outside creditors who had 
dealings with the joint family through the Karta, that there has been a 
severance of the joint status (s). 


(n) Damndfiram v. Banulal (1928) 51 Mad 711 
111 I.C. 297, ('28) A.M. 566. 

(o) Bam Krishna v. Batan Chand (1931) 58 I A 
173, 53 All. 190, 132 I.C. 613, ('31) A.PC. 1-36! 

(p) Desu Battamma v. S'armjanarao (1947) Mad, 
567, ( 47) A.M. 2-52. For other instances see 
Sharomsa v. Curunathsa (1936) 58 Bom. L.R. 239 
and cases in f.n. (q) and (r) below. 

(q) Angneij Lai v. Angncy Lai ('31) A.A. 400. 
*|^cussion of the case-law on the subject see 

Xu/da/oi Bank v. lYogumanic/vam (’35) A.M. 670, 


673-675 and the case cited in f.n. (r) below. 

(r) Kumifakonam Bank v. Shanmugam (’56) A.M. 
306, 308, 309; Canara BanA'ing Corporation Ltd. 
V. South Indian Bank Ltd. ('38) A.M. 132; Puma- 
r/iandrarao v. Mallikhariunu Bao (’61) A.A.P. 247. 
Also see Dcbilal v. Danimlar Das (*63) A.P. 270. 

(s) Pramod Kfinirir v. Damodar Sahii, A.I.R. 
(19.33) Orissa 179- fiamositam* v. Srinitaso A.I-B- 
(1936) Mad. 94, Cf. Kashiram v. Bhaga (1945) 47 
Bom. L.R. 470, (1943) Bom. 976. i*45) A.B. 511. 
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IIL—MANAGEMENT AND ENJOYMENT OF 

COPARCENARY PROPERTY 

235. Rights of coparceners.— (1) Community of interest and unity of pos¬ 
session. —No coparcener is entitled to any special interest in the coparcenary 
property, nor is he entitled to exclusive possession of any part of the property 
(t). As observed by their Lordships of the Privy Council, “there is com¬ 
munity of interest and unity of possession between all the members of the 
family” (u). 

(2) Share of income. —A member of a joint Mitakshara family cannot 
predicate at any given moment u'hat his share in the joint family property is. 
His share becomes defined only when a partition takes place (u). As no 
member, while the family continues joint, is entitled to any definite share of 
the joint property, it follows that no member is entitled to any definite sh.are 
of the income of the property (ir). The whole income of the joint family 
property must be brought, according to the theory of an undivided family, to 
the common chest or purse, and there dealt with according to the modes of 
enjoyment by the members of an undivided family (x). 

It is competent to the manager to allot to any individual member a portion of the 
family property to enable him to maintain himself out of its income. Any savings out of 
the income and investments of such savings will be the separate property of the mem¬ 
ber (y). 

(2a) Joint possession and enjoyrnent .—Each coparcener is entitled to 
joint possession and enjoyment of the family property. If any coparcener is 
excluded from joint possession or enjoyment, he is entitled to enforce his right 
by a suit. He is not bound to sue for partition. 

There is no reason why a Hindu coparcener, who is excluded from the enjoyment 
of his joint rights, should be compelled at the instance of the other coparceners and 
against his will to break up the joint family by bringing a suit for partition (a). Where a 
coparcener is excluded from joint possession, the proper decree to pass is to declare his 
right to joint possession, and, further, to direct that he be pul into joint possession. A 
mere declaratory decree is of no use (b). 

Unauthorized acts .—A coparcener has no right without the consent of the other 
coparceners, to erect a building on land belonging to the joint family or any portion 
thereof, so as to alter materially the condition of the property or to do anything with the 
property which would interfere with the joint enjoyment thereof. If he does so, he may 
be restrained by an injunction (g). But the remedy by way of injunction is not appro¬ 
priate, if the act done is of such a character that the condition of the property is not 
materially altered thereby as where a well is erected which does not interfere with the 
enjoyment of the property (H). A contract of suretyship entered into by a coparcener 
other than the manager is void and cannot be ratified (/). 


(0 NarnnbJifli v. Ranchod (1902) 26 Bom. 141, 
114. 

(u) Katama Nutiliiar v. Raiali of SfiiK^auonaa 
(1863) 9 M.I.A. .'539, .543, ei.*), 

(o) Appotier v. Rama Subba Aitjan (1866) 11 
M.I.A. 7.5. 89. 

(it;) Cdupat V. Annaji (1899) 23 Bom. 144. 

(*) (1866) 11 M.I.A. 7.5, 89. supra. 

(y) Bentiat Insurance and Rent Properly Cn. Ltd. 
V. Vclayammal (1937) Mad. 990, ('37) A..M. 571, 
170 l.C. 279; Ramayya Coundan v. Kolanda Cnun- 
dan On. (1910) M.ul. 322, (*39) A.M. 911. 
(1939) 2 M.L.J. 639; Lutchandhora v, OuMuiivadu 
(’63) A.A.r. 31 [incomu from proinTly allotted to 


brant hes of the family ft;r mainteDanee]. 

la) (1902) 26 Bom. 141; supra; Hanicltatidra y 
Damndhfir (1890) 20 Born. 467. 

(b) 0902) 26 Bom. 141, 145. supra. 

<K} Sheopersad v. LccUi Sinuh (1874) 12 Bcng. 
L.R. 188; Guru Das y. Rijaya (1898) 1 Bcng! 
L.n..\.C._ 108; Vitbobii V. Hariha (1869) 6 Bom. 

Sliadi V. Ariu)> .Sin«/i (1890) 
12 All. 436; Naiiu Khun v. Irntiaz-ud-din (1896) 18 
All. 11-5. 

(/i) Bisuambhar v. Raiaram (1869) 3 Bcng LR 
Ap. 67. 

if) .Miilak Chund v. Ilira Lai (1936) 11 Luck 
449, 157 l.C. 915, (’35) A.O. 510, 
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/arniJy property.—V/here a coparcener is 
excluded by other coparceners from the use or enjoyment of the joint property 

or any portion thereof, and the act of the defendants amounts to an oust^ of 
the plamtiff from his enjoyment of the property, the Court may by an injunc¬ 
tion restrain the defendants from obstructing the plaintiff in the enjoyment 
o le property (c). Clear and strong evidence would be required before a 
person can be said to have suffered his own exclusion and acquie.sced in the 
continuation of it without asserting his rights. Once a party establishes his 
claim to a share in the joint family property the onus is on the opposite 

party to establish exclusion to the knowledge of the claimant for the requi¬ 
site period of limitation (cl). 


. Limitation Act, 1908, provides a period of twelve year= for 

frImShe from joint family property to enforce a right to share therein 

irom tne date when the exclu^on becomes known to the ploinlifF The fact that a 

b°’’'lh?7am™v“'d^es Vo?*'*®® from the family and does not ask to be maintained 

y .he tamilj, does not amount to an exclusion from the joint family Drooertv (d) 

Nor does a refusal to partition, where there is no denial of the right to a partition (c). ^' 


Now see Article 110 of the new Limitation Act, 


1963. 


Illustrations 

stairclte Ivhrch ® Prevents B from using a door or a 

amourL^’t.rnnli^i M ^ of access to the rooms in B’s occupation. As act 

in thp‘ucl ^ niay, therefore, be restrained by an injunction from disturbing B 

a902l 29 cll ^500^ 19 Bom. 269; Soshi v. Canesh 


R family which owns a shop in Poona. A prevents 

ment of the «:h^n ^4 the account books, and taking part in the manago- 

^ restrained by an injunction from excluding B from the 

joint possession and management of the shop; Ganpat v. A 7 inaji (1899) 23 Bom. 144. 

coparcener in an undivided family is entitled to be maintained 
out of the family estate. See further § 543. 


(5) Right to e7i/orce partition .—Subject to the provisions of § 307, every 
adult coparcener is entitled to enforce a partition of the coparcenary property. 

^licnation of undivided interest .—No coparcener can dispose of his 
undivided interest in coparcenary property by gift [§ 258]. Nor can he 
alienate such interest even for value except in Bombay, Madras and Madhya 

Pradesh [§§ 259, 260], 


(7) Right of survivorship .—Where a coparcener dies before partition of 
the coparcenary property, his undivided interest in the property devolves, not 
by succession upon his heirs, but by survivorship upon the surviving copar¬ 
ceners (i) [§ 229]. The modifications engrafted on this rule have been indi¬ 
cated in § 229 ante and the Note at the beginning of this Chapter. 

(8) Manager .—A coparcener who is a manager has certain special powers 
of disposition over the coparcenary property which no other coparcener has 

[§§ 237-251]. 


(c) Armnf v. Copal (1895) 19 Born, 269; Sor/ii 
V. Gancth (1902) 29 Ca). 500. (1S9D) 23 Bom. 
144 « supra, 

(cl) Sco Marnthtnntjafiam v. Sofa Pilhii CC3) 
A.M. 200 iujtl tlie case^ there cited* 


(<t) Sita!prn^a<l Rampra^ful (1944) XaC. 17. 
(c) Riuthoha v. Ahnrao il929) >6 •316, 33 

nnm, 699, 118 r.C. 1, r29) A.PC. 251. 

(i) KaiaifUi .W(r7iiffr x. Ihifd of Shiiaiiua^a (1S6-J) 
9 M l.A. 3 39. 34 3, 613. 
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(9) Father .—A father has certain special powers of disposing of copar¬ 
cenary property which no other coparcener has [§ 256]. 

Partition and survivorship .—The right to enforce a partition and the rioht to lake 
by survivorship go hand in hand. In fact, as observed by the Privy Counci., “it is ihe 
right to partition which deterniincs the right to take by survivorship" (j). 

Injunction.—In disputes between members of a joint Hindu family relating to joint 
property, the exercise of the Court's jurisdiction to grant relief by injuiiction should be 
conhned to acts of waste, illegitimate use of the joint property and acts amounting to 
ouster (k). 

Joint possession.—The members of a joint family may agree between themselves 
without coming to a partition, to occupy for \hcir convenience separate portions of the 
joint property. In fact, this is the general practice. It amounts to exclusive possession 
of the separate portion enjoyed by each member by the consent of all; it may be 
terminated and a completely new arrangement may be made, at any time, by the members 
of the family, if they think fit to do so (1). 

236. Manager.—Property belonging to a joint family is ordinarily 
managed by the father or other senior member for the time being of the 
family. The manager of a joint family is called karia. 

The father is in all cases naturally, and in the case of minor sons neces¬ 
sarily, the manager of the joint family property (m). 

In the undermentioned case (uil) the Supreme Court observed: “We are not pre¬ 
pared to express any definite opinion on the question whether there can be two kartaj 
of a joint Hindu family." It was also observed that the very idea of there being two 
kartas did not appear, priuia jade, consistent with the concept of a karta. Two persons 
may look after the affairs of the joint family on the basis of the members of the family 
clothing them with authority to represent the family but that would not make them 
kartas of the family. Their power to represent the family would depend on the terms of 
the authority conferred on them. 

It was held by the Nagpur High Court, that a mother though not a coparcener in 
the joint family was in the absence of adult male members competent to act as manager 
of the family. Her acts as manager if they are for legal necessity or benefit to estate, 
would be binding on the joint family (n). The Madras High Court and some other High 
Courts did not agree with the view that the mother can be regarded as a Karta (o). A 
wife cannot act as karta of the joint family on the ground of her husband’s absence (ol). 

The Supreme Court has now held that only a coparcener can be the karta or manager 
of a joint family. Since a widow or a mother is not a coparcener she caimot be the 
manager of a joint family (o2). 

A minor can act as a karta of the joint family through his natural guardian, his 
mother, where father’s whereabouts arc not known at the lime (o3). 

“The joint and undivided family is the normal condition of Hindu society. An 
undivided Hindu family is ordinarily joint not only in estate, but also in food and worship; 
therefore, not only the concerns of the joint property, but whatever lolales to iheir 
commensality and their religious duties and observances, must be regulated by its members 


fl9">2) Bom. li.’. r.’>2) A.n. 160. (1912) •'ji Bom. 
L.n. 1^; Macfnu Prif/ZifMio \. Lokaiianidhi (*-*>6) A, 
()ri>v.i 1. In a l.itcr c.isi* it ba*c )u’?(I by the 

OrissA I[iL;li C^Hirt that imdi r c ertain ( ire iun>tanccs 
a niotlMT ran vwn ise iIk* |>o\v<*r< uf a inanager, 
Ihulhi h'fui v. Dhfthai Suik (‘*>8) A, Orissa 7. 

in\) Sltrttuulam \. Kishftu ChttUfUmti (*61) A.P 
212. Hut wo fitulhi Joua \. Dhnhal Saik A. 

Orisva 7 an<l also wo Trutia v. Uasuticv Siiiyh {'64) 
A. Ons^.i 121. 

(<i2) Cnn^lfti\\i^$ucr Int'omc Tax v, Coi ifutram 
Str^ar Mills r’6«) A.SC. 21. 

if*>) ftiKU^nuiUi Sitiuh Snratjfin A.P. 300, 


0) Voiikaauninfiin v. Vcukataranuiwnnamma 
(19(»2) 23 Mad. 678. 687. 

AuoMf Onpal <1893) 19 Bom. 26^). 

•/) SluoiH'iuift N. Lcda Sit}j:h (1874) 12 Hrng. 

L. H, 1S8. 193. 

mi) Sttrai Ihiusi K^cr y. SUco Pcisad ilSM)) 3 
Cal. I IS. 103, 6 l.A, 88. 

(nil) CiiioN <tf India v. Since Pam ('03) A.SC. 
1311 

runffiirrMii; v. Pnndurang M9I7) Natj. 290; 
CoiiinMwjMjur itf hu'iauc^tiix %. t^uxaiinaraijan 
fl9lS> Na‘.:pMr 773, 

•ol liadha Amtihd \. IT. Commisdimrr il<)30) 1 

M. L J. 199, . *30} A.M. 3 IS; lluUnnahai \. Sdahai 
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Cf rLgu\ation”''(pr expressly or by implication duiegated the task 

"So long as the members of a family remain undivided, the senior member of the 
^ entitled to manage the family properties,” including even charitable properties 
(q). and is presumed to be the manager until the contrary is shown (r). But the senior 

management, and a junior member may be appointed 

ITloJiucIGr iSi« 


interest equal to that of the father in ancestral 
property yet the father by reason of his paternal relation and his position as the head of 
the farnily and its manager, is entitled to make lawful disposition of the family property 
in the interest of the family. Therefore, a son has no right against the will of his father 
to occupy any specific portion of the family property and if he does so the father may 

approve of the management of the 
i^iist ^e^f^the^^^' fatlier, his remedy is to ask for a partition of the property 


It is not to be supposed that a member of a joint family who is a manager has a 
larger propnetaiy interest or has larger rights to enjoy the joint property than any 
other mernber. The only respect in which he has a superior right is that he has a 
power of disposition for causes recognised as just and proper under Hindu law of the 
whole family property, including the interest of the junior members (u) [§ 2421. 

It is well-cstablLshed that at times the other members of the family participate in 
the management of a joint family bu^ness. In any such case it may be said that there 
can be more than one manager and the acts of each of them would be binding on the 
joint lamily including the minor members (i^l). 


237. Manager’s power over income.—The manager, as the head of the 
family, has control over the income and expenditure, and he is the custodian 
of the surplus, if any. So long as he spends the income for the purposes of 
the family, he is not under the same obligation to economise or save as a paid 
agent or trustee would be. If he spends more than the other members 
approve, their remedy is to demand a partition {v). On the other hand, he 
is liable to make good to them their shares of all sums which he has mis¬ 
appropriated or which he has spent for purposes other than those in which 
the joint family was interested (it?). 

family purposes referred to abov'e are the maintenance, education, marriage, 
shraafitt and other religious ceremonies of the coparceners and of the members of their 
respective families. In taking accounts at the time of partition, no charge is to be made 
against any coparcener, because in consequence of his having a larger family lo maintain 
^an others, a larger share of the joint income was spent on his family. Such expenditure 
is considered to be the legitimate expenditure of the whole family (x). 

Maiuiger not an Agent .—A manager is not an agent within the meaning of Chapter X 
of the Indian Contract Act, 1872 (y), or of cl. 12 of the Letters Patent (z). His position 
is more like that of a trustee (z). But it is not precisely the same as that of a trustee, 
for if it were so, he would be bound to economise and save, as a trustee is, which, it 
has been held, he is not (a). 


(p) Sri Ilaffhunadfi v. Sri Brozo Kishoro (1876) 
1 Mad. 69, 81, 3 I.A. 154, 191. 

fq) Thandavarotja v. Shunmugam (1909) 32 Mad 
167. 169, 2 I.C. 34. 

(r) Varada Bhaktacatsaludu O another v. Domnii- 
purapu Venkata Narasimha Bao (1940) .Mad. 752, 
191 I.C. 369, (*40) A.M. 530. 

(s) Studit V. Ranglol (1902) 29 Cal. 797. 

(0 Baldco Das v. Sham I.al (l.S76» 1 .-Ml. 77. 
(u) Nunna v. ChidaraOoyina (1903) 26 M.id. 214, 
221; Chidambaram v. Subramanian (’33) A.M 492 
(1952) 2 M.L.J. 524. 

(ul) Chunnilal v. KaJu ('66) A. R.ij. 208. 

(t>) B/»ou;fini v. juggernath (1909) 13 C.W.N, 


309. 3 1C 241 Tarn Ckand v. Bceh Ram (1866) 
3 Mad. H.C. 177. 

(if) Ahha'ichantlra v. Pyan Muhan (1870) 5 
Bene. L R. 347, 349. 

U) (1670) 5 L.R. 317. 349. .nipra. 

(>t) Muhammad v. RadUc Ram ilfJOO) 32 .4H. 
307, 317; Sirkant Lnl v. SidUahuart Prasad (1937) 
16 Pat. 441. 170 I.C. 367. (’37) A.P. 155. 

Iz) Aitnainaiai v. Munigesa (1903) 26 Mad. 544, 
353. 30 I.A. 220. 228. 

(rt) Perrazu v. SublMirayadu (1921) 18 I 
287-288. 44 Mad. 656, 663. 61 I.C. 690, (’22) 
A.PC. 71. 
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238. Manager's liability to account on partition.—( 1 ) In the absence of 
proof of misappropriation or fraudulent and improper conversion by the 
manager of a joint family estate he is liable to account on oartition only for 
assets which he has received, not for what he ought or might have received 
if the family money had been profitably dealt with (b). Further, in the 
absence of any such proof, a coparcener seeking partition is not entitled to 
require the manager to account for his past dealings with the family property 
(c). All that he is entitled to is an account of the family property as it exists 
at the time he demands a partition (d). But it is oix?n to him to show that 
the expenditure which the manager alleges he has incurred has not in fact 
been incurred, or that more properties are available for partiUon than those 
disclosed by him (e). See § 305 below. 

(2) Since the institution of a suit for partition amounts to a sevLi-^nce of 
joint status, the manager is, jrom and ajter the date of such a .‘^uit, strictly 
bound to account for all receipts and expenses, and can take credit only for 
such expenses as have been incurred for the benefit or necessity of the estate, 
and the net income after deducting such expenses is tc be divided among the 
coparceners according to their shares (/). 

Form of decree. —As to the form of the decree, see the undermentioned case (g). 

Minor cojyarceners and accounts. —A distinction has been drawn iu some cases 
between the rights of those members who were adults and those v/ho were minors 
during the management, and it has been held that since minors could not be deemed to 
have consented to the management, they arc entitled when they attain majority, to hold 
the manager liable not only for acts anjounting to fraud, but aLso irbcre the management 
has been grossly negligent and prejudicial to their interest, the presumption, however, 
being that in the absence of evidence the property available for partition is such as 
exists at the date of the suit for partition (h). This distinction, it is submitted, cannot 
be sustained on principle. The liability to account mu.st be the same whether the other 
coparceners were minors or adults during the management (i) 

Special Agreement.—By a special agreement between the coparceners, the manager 
may be rendered liable to account on the footing of an ordinary agent (j). 


239. Manager’s liability to account otherwise than in a partition suit._ 

It has been held in Bengal that any coparcener may, withouL hmiging a suit 
for partitio7i^ require the manager to account for his dealings with the copar- 


(h) n<)2\) 48 t.A 280. 287-2S8. 44 Ma<l. 6’6. 
66), 61 I.C. 690. {’22) A.PC. 71. supra; Laxmi- 
nnrnijan v. Diokcr (1913) Kai». 20" l.C:. 279. 

('4-')) .\,N. 10); Itaniaiujthan v. A'aroyaiiuii (Jfl.lS) 2 
M-LJ. 414, C~>S) A.Nt. 629; Nepttr Kticr \. Slicu- 
clunid rOl) A.P. 57. Also see Suraijanasuanti v. 
nnwakrnhnu A.SC. 289; Appulaua'osimhu v. 

Miihiutcialla (’67) A.A.P. 247 Ciise l;i\v disc»isse<l 
[■>I»e<j(u allegations should be made ami proved 
before aecoimls r.in bt? reopened]. 

(O StifihfUo V. Bauleo (1935) 57 All. 949, 1.57 
I.C. 101.3 ('.3.5) A.A. -594; Bappii Atjiptr v. Hvuuu- 
tuujuKi (19.5.5) 2 M L J. 302. {'5-5j A.M. 394 (onus 
o( proof); Mauikiati v. Drorno (19-54) Nag. 709, 
*'•>•5) A.N. 290. Also s<-o SaruijunoMiami xuprti; 
tyriutfuliir BiiUftnuili ('67) A. Oriss.i 61. 

(</) r«r»iirs)iir/ir v. Cuhind (1916) 43 Cal. 459, 
31 I.C. 190, ('16) AC. 500; Ualttkrishna v. Muthu- 
wnii <1909) 32 Mac). 271. 3 I.C. 878; Vamodardoi 
V, Vttfimriiin »1893) 17 Bom. 271; Sartujon v. 
\atlinii (1901) 28 Bom. 201. 208, Juemoliaudu.s v. 
^tiiuuutdns /1,S86) 10 Bom. -528. .560-562, .581; 
hjiurrui s, Uioiuc (1881) 3 Bom. 589, 595; Ham- 


noth V. Coturam (1920) 44 Bom 179-183, .54 I.C. 
115, (’20) A.B 236: ]\iotihati v. Lak',Jimf',huar 
(1929) 8 Pat. 818. 120 I.C. 770, ('30) API- 
Aopiir Kur.r v. Sitcorlnnd (*61) A.P. .57 Copal v 
Trimhak ('.53) A.N. 19.5, (19-53) Nag. 130;’ 

fM.maser liable to account as a trustee fn.in date 
of si-\<rance). liamanathan v. Narayanan supra 
(f) Tnmmircddi v. Can^iri■d<Ii ('1922) 45 M-.d 
2Hb 70 l.C. 337, ('22) A.M. 236; (1916) 43 Cab 
4.^9, 3.3 I.C. 190, ( 16) A.C. 500; supra; ,Man- 
haranlfil v. Ja/;iiw<inh} (1951) Nag. 937. (’52) AN 

(f) Sri Banfca v. .Srjuhaja (1927) -50 Mid 866 

A.M. SOI ctafv: 

rnn,/„jk. ('.53) A.N. 19.5. 

(g) (18S6) 10 Bom. .528, at pp. .562. 581, supra, 

(fi) n.imndardax v. Uttar},ram (189.3) 17 Bom 

271, 278-279; Chuckun v. Poran (1868) 9 W.R.' 

( 1 ) See Sri Jtanpa v. Srinivasa (1927) 50 M-id 
866 873-874. 104 I.C. 472. (’27, A.nV 801 
{/) llain SctntrlicrUi y. Raja Scirtu hvrla (1899) 
22 Mail. 470, 26 I,A. 167. ^ 
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cenary property and the income thereof. If the manager refuses to render 
the account he may be compelled by suit to render such account (k). 

240. Power of manager to contract debts for family purposes and family 
business.— (1) Implied authority to borrow money jor family business [vide 
§ 234, (1) (iii), (iv), (v) and § 270 below]. 

(2) Implied authority to borrow moneif for family purposes. —A joint 
Hindu family may have no business at all. and yet debts may be contracted by 
the manager for a joint family purpose [§ 243]. Such debts also are binding 
on the other coparceners to the extent mentioned in the section reterred to in 
sub-§ (1) (m). The liability of a coparcener in such a case does not cease by 
subsequent partition (?i). 

When a sole surviving coparcener incurs a debt, he must be deemed to have done so 
in a representative capacity, that is to say, as representing a potential joint family, which 
is capable by expansion of comprising more than one member (o). 

(3) Burden of proof of necessity for a loan for a family purpose or for 
family business. —Where money has been borrowed by the manager on the 
representation that it is required for a family purpose (p), or for family busi¬ 
ness (q) and the lender seeks to render the whole family property including 
the shares of other members of the family liable for the debt, he is not entitled 
to a decree against the whole family property, unless he shows that there was 
a necessity for the loan, or that he made reasonable inquiry as to the neces¬ 
sity for the loan (r) the mere existence of the business not being enough or 
that it is for the benefit of the family (s). 

(4) Promissory note passed by manager for family business iu his own 
name. —It has been held in several cases that where the manager of a joint 
family borrows money on a promissory note for a joint family business or to 
meet a joint family necessity, the other members of the joint family may be 
sued on the note, though they are not parties to the note, but their liability is 
limited to their share in the joint family property (t), unless they can be 


(k) Ahhaijchatiilra v. Fiftiri Moluin (1870) .*5 

Bonfi. L.U. 3-47 [.\ Mil.iksIutrA /Inioy Kri.>/iii<i 

Cliosh Chniulhun v. Anmrcndni Kriduta Ghosh 
Chniidhri (1940) 1 Cal. 183. 186 I.C. 546. (*40) 
A.C. 51 [a Dayabliag.^ easel. S»*c also (1857) 6 
M.I..A. .526, .539-540, iiiprtj [.i Dayal>h.iK.t case]. 
Sotish Chandra v. B/»wipnn» (’6 4) A.P. 47.3. 

(ni) GhnrihUtatt v. Khtdak Sinnh (1903) 2.5 All. 
407. 414-415, 30 I.A. *16-5; Duorka Sath v. 
Bnngshi (190.5) 9 C.W.N. 879 [a case tinder the 
Dayahhajja law]; Chalamo'jya v. Varadaijija (1S99) 
22 Mad. 166. 

(n) Bnnketf Lai v. Durga Prasad (19.31) 33 All. 
868 IF.B.I, 13.5 I.C. 139, (’31) A.A. 512. 

(o) Bnniariat/inn Chettiar v. S.n..M. Ct. .M. Firm 
(1937) Mad. 376. 168 I.C. 734, (’37) A.M. 34.5. 
See also Maharaia of Bnhhili v. Zamindar of 
Chnndi (1912) 3-5 Mad. 108. Both are cases of 
adoption. 

(p) Soiru Padmanahli v. Xtirni/rtiirno (1894) 18 
Bom. 520; Krishna v. Vastidco (1897) 21 Bom. 808, 
813; Siikfir v. Conru Pershad (1880) .5 Cal. 321; 
Mela Mai v. Cnri (1922) 3 Lah. 28.S. 66 I.C. 4.S5, 
(’22) A.L. 2(H): Khazana Mai v. Jautn Salh (1923) 
4 Lah. 200. 74 I.C:. IS I. (’24) A L. 4 I; S»lain 
Rain V. Pardninan Ram (1927) S Lali. 673, 103 


I.C. 785. (’28) A L. 103. ^ 

(f/) Ram Krishna \. Rataiuliund (1931) -58 I.A. 
173. 33 All. 190. 132 I C. 613. (’ll) A.PC. 136; 
rollowincr llunooman Pcrsuuil v. Bahooee 

(1856) 6 .M.I.A. 39); Sancndra v. Amar Chandra 
(190 3) 7 C.W.N. 725. Canpnt Bai v. Manni 
(1912) 34 All. 15.5, 13 I.C. 34. (1923) 4 L.ih. 200. 
7 1 I.C. 484. (’24) A.L. 44. supra; Cirdhan Lrd v. 
Ktshen Chand (1924) 5 Lah. 511. 85 t-C. 463. 
(■23) .A.L. 240; Vithal v. Shiiappa (192 3) 47 
637. 72 I.C. 659. (’23) A B. 26.5, diWolioij fmrn 
Ranhanathii v. Bank of Bombaij (1910) 34 Boro. 


72, 2 I.C. 173. _ ^ 

(r) yfassaminat Moidi v. Brii Lai i' On. (iJ -I 
Lah. 345, 205 I.C. 37. (’43) A.L. 33 (F.B3. 

(s) Bam Sath v. Chiranii Lai (1935) 57 A*'-, 
[F.B.l. 155 I.C. 136, (’33) A.A. 221; 

V. Sakhir Chand (1936) 17 L.th. 311. < ^ 

733; Pnimod Kainar \. Dammlar (-jl) A. Ortsvi 


it) Krishna Kr shii'isami (1900) 23 
Baisnah \. Bamdhon il906) H C.V3.N. 13 , 
nanand v. Raia Ram Sinuh (1922) 11 AM. 393. 66 
I.C. 150. (-22) .\.\. 116; Uaahanath y. Sn ^ur> 
(1923) 45 VII. 1 54. 73 I.C. lOl-S. .2 3) \ A. 4-». 
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treated as contracting parties (u). If the suit is filed before partition the 

creditor may sue the manager only and seek for a declaration that the whole 

joint family property is liable or he may implead the other members also 

After partition, he must implead the other members in order to enable him 

to proceed against the portions allotted to them (u). In such cases there is 

no presumption that the borrowing was for the purposes of the joint family 

business and the lender must prove it (ic). In Bombay it has been held that 

the proper course in such a case is to sue the manager on the note and the 

other members on the pre-existing debt, the defences open to the parties beins 
dislinct (x). ^ fa 


Where the suit is by the endorsee of a promissory note his remedv is aeain-=t the 
maker only unless the endorsement is so worded as to tiansfer the debt also -nr) 

l's‘no,‘'’r‘r.'h ‘r ^ ‘he nian!4cr o?a j:!nrt.t«r(who 

IS not the father) on a promissory note exeeuWd bv him, in his personal cLaritv 

‘ (/) he ex4u.4d 

It has been held that where a decree has been obtained on such a liotc aPnin<;f thr. 

Habimv 'in'f ^ cannot be executed against the minor Icrsoyially his 

liability in law being confined only to his share in the joint iamiU/ property and thnt ho 

cannot be arrested under such a decree either before or after he has atta^ned^majority 

In a Patna case, there was a suit upon a handnote executed by the father as 

sons and grandsons were made parties to the suit, Ind a decree obt-ined 
against all of them. In the execution proceedings, only some of the snuc ^ 

parties. The other sons were left out a!^d so alsl werc\u The grandsons U wLTetd 

thoi ^ pr^opei ty in execution of the decree, the interest of the grandsons and 

those of the sons who were not made parties could not pass, for it could not be said iha 
m such cases the decree was against the father in his representative capacity (6)^ " * 

(5) New business.—As to the power of a manager to start a new hii^i 
ness, see § 234(2). 


Illustration 

Three brothers A, B and C. managing memb.:‘rs of a joint Hindu familv/ 
money frorn D for purposes of the joint family business, and execute a nroniii^orv 
m favour of D. After the death of B and C, D sues A and the sons of A B 'ind r L 
note. D is entitled to a decree enabling him to recover the monev from the 'ohn fn 
property. He is also entitled to a personal decree against A.A ZLi Tcon^ 
so as to enable him to proceed against the separate property of A. But he is‘not eTtuTed’ 
to a personal decree against the sons of A, B or C for they arc not parties to t/ie ilofT 

As to ancestral business and its incidents see §§ 234 and 240. 

Contribution.—A manager has power to borrow money for a ioinf . 

^ the security of the family property. But he may also borrow on his per-onaf secu^ftl^ 
When he borrows money on his personal security, but for a familv niirr.rtc.o security. 
.t lor tke benefit o/ the /a,nil,, fe is entit led to^con.ribu^on'Zt .he'otber“’lX"* 

111) Sirikdilt I.dl \. SitlliV'^liHari PriiMid <1937) Itt 
4 11. 170 i.c. 1^7. r J7) A I> 475; .\/»rwu/Ji 
V. Snkhfr Chrind (1956) 17 Lah. 311, (•}>) 

A.L. 73.J. 

(t) Panuudnija v. Ulfiandiim (1938) M.«d. 968. 

177 I.C, 188, 771* See Ccftdutal v. 

Jonuli <1947) Nasptir 6()l. 

(u) Abdul Mniitl Khun v. Sarastiafttibai (1934) 

61 I.A. 90. 36 nom. L.n. 225. 147 I.C. 1. (-34) 

A.PC. 4; Shamran v. P.aiornm (’.56) A.N. 285. 

^(x) Vithalrau v. Vilhalrno (192-3) 2 •5 Bom. L.R. 

1>1. 72 I.C. 242, (•23) A.B. 241. Tlie point wus 
raised in Krithnaxhet v. Ilari (1896) 20 Bom. 

488, 

(U) ytomUimuthu v. Kadir Bad^hn (19)8) Mad. 

568, (*38) A.M. 377j Bumunathon Cheiiiar v. A/u* 


Iht,roman Xoidu C* On. (1942)~\fad •’04 oio T 
3. (’42) A M. 161. (1941) 2 ML J ilo' nL ’ 
krnl.nr. v. Sitaram (’62) A A.P. 255.^‘nul see S^".* 
mYyn _v._ ^ (1953) 1 

\f ■ 500 Shankcr Bao v 

VmmM ( ->1) A.N. 307. (19.50) Nag. 806- Phool 
Chond V. Luhl Kidiore (’69) A A 155 ’ 

159 ^”T';r f»921) 2 Lah. 

m// wv^’ hentrt Prasad v 

fii» ‘• 20 ; 

ih) n,„ V mhikhatnn (’19) A P. 401, 
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The right to contribution arises when he expends the money, and not on the date on 
which he repays the loan. Therefore limitation runs against his claim from the former, 
and not from the latter, date (c). 

Extent of liability of other members .—It is an elementary proposition of law that 
A is not bound to pay a debt contracted by B, unless B has been authorised by A to incur 
the debt. In the case of a manager of a joint Hindu family, the manager ha.s an implied 
authority to bind the other members by debts contracted by him, provided that in the 
case of a family business, the debts have been contracted by him for the ordinary 
purposes of the business, and, in other cases, the debts have been contracted for a family 
purpose. The authority of the manager, however, extends only to the family property; 
that is to say, if the manager borrows money within the scope of his authority, and the 
loan is not repaid, the creditor can proceed only against the family properly including 
the shares of tl»e other members in the property, but the other members are not bound 
personally so as to entitle the creditor to proceed against their separate property. The 
creditor can, of course, proceed against the separate property of the manager, for the 
manager is a party to the contract. Likewise he can proceed against the separate 
property of any other member if he is a party to the contract, or if he subsequently 
ratifies the contract. 


241. General powers of manager of joint family business.—Besides the 
power to contract debts for the family business [§ 240], the manager has the 
power of making contracts, giving receipts, and compromising (§ 248) or dis¬ 
charging claims ordinarily incidental to the business. Without a general 
power of that kind, it would be impossible for the business to be carried on 
at all (d). 


It wa.s so laid down by the Judicial Committee in a case in which the business was 
a money-lending business. The principal question in that case was whether tlie managing 
members who had entered into ordinary business contracts in their own names on 
behalf of the family were entitled to sue in their own names or whether the other 
members were necessary parties. It was held that they could sue in their own names (e). 
The refusal by the manager of a joint family to purchase properties sought to be 
preempted binds the coparceners (/). 

242. Alienation by manager of coparcenary property for legal necessity.— 
(1) The power of the manager of a joint Hindu family to alienate joint family 
property is analogous to that of a manager for an infant heir as defined by the 
Judicial Committee in Hunooinan Persaud v. Miisummat Bahooee (1856) 6 
Moo I.A. 393 [see note (1) below]. 

(2) The manager of a joint Hindu family has power to alienate for value 
joint family property, so as to bind the interests of both adult and minor co¬ 
parceners in the property, provided that the alienation is made for lega 
necessity (h) [§ 243], or for the benefit of the estate [§ 243A]. A manager 
(not being the father) can alienate even the share of a minor coparcen?^ o 
satisfy an antecedent debt of the minor’s father (or grandfather) when 
is no other reasonable course open to him (i). It is not necessary to ^ 

the alienation that the express consent of the adult members should have 

been obtained (j). See § 528 and notes. 


(c) Aghore 
18. 

(d) Kidian 
33 All. 272, 

(e) (1911) 
supra. 

(f) 

(/i) Onuint 
187, I9«. 15 
%car fl89H) 
Clmriltullalt 


fJnth V. CriJh Chunder (1893) 20 Cal. 415-410, 30 


Prasad v. Hnr Nnrain Singli (1911) 
38 I.A. 15. 9 I.C. 739. 

33 All. 272, 38 I.A. 45. 9 I.C. 739. 

ilrtm V. Lahari Pam (19 59) Lah. 246. 
/tfim V. ^frhr Chnad (1887) 14 I.A. 
Cal. 70- Sham Sunder v. Acldian Kuu- 
25 I A. 18-5. 192. 21 All. 71, 81; 
V. Kludak SiiiK/» (190 5) 25 All. 407, 


-lI.V4iO, ou r.A. 165-169; Bis^or,nth 
(1915) 40 C.M. 342. 17 »C- 

sToremiro V. Suudun (1874) 21 V C 

S«rfln V. Brahmdeo (1921) 6 Pat. L.J 2 >6. ^ 

20. (*21) A.P. 99 Raking a l^a<e of propcrt> 

S.J. 211. 200 ,'95 ri2) A V W 

II) .Will Pun, V. Bhup Siuyfi (191.1 ^ pc. 

no 59 AM. 457. 415. 39 I.C 280. (17) A.Pl^ 
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nnf otJj P^oshad (k), the Judicial Committee staled that it was 
W ^ whether where an alienation is made by a manager for a legal necessity 

them RnV i the express consent of the adult coparceners, the alienation is binZg on 

is ^tabhshpd of the same tribunal, the view taken is that if legal necessity 

IS established, the express consent of the adult coparceners is not necessary (1). 

As to alienation by manager for joint family business, see § 246 below, 

it has been entered into for legal necessity by a manager 

It would be deemed to be on behalf of the family and would bind it. The position is 

not worsened by the fact that a junior member joins the transaction and the joining 
by him is abortive by reason of his minority (11). joining 

power to alienate joint family property when theie is legal 
existence of a widow in the family, who has, under the Hindu 

^titled to parUtlon ^ "" ^"divided interest in the properly and is 


(2a) Where a joint family consists of adults and minors, the mere fact 
that all the adult members including the manager have consented to the 
alienation is not proof of legal necessity. Such consent, however, may supply 
any lacuna that may exist in the evidence of legal necessity (n). 

(3) When an alienation is made by the manager without legal necessity, 
but with the consent of all other coparceners, they being all adults, the aliena¬ 
tion is valid in its entirety (o). If it is made without the consent of all, it 
would in Bombay and Madras, bind the shares of the consenting members. 
In West Bengal and Uttar Pradesh, where a coparcener cannot alienate even 
his own interest without the consent of all other coparceners, the alienation 
would not bind the shares either of the alienor or of the consenting members 
[§§ 257, 258 and §§ 268, 269]. 


As to consent, see also the undermentioned cases (p). 

(4) An alienation by the manager of a joint family made without legal 
necessity is not void, but voidable (pi), at the option of the other coparceners. 
Tliey may affirm it or they may repudiate it (q), but a creditor cannot 
repudiate it, there being no suggestion that it was in fraud of ert^itors (r). 

1. Hunooman Persaud v. Mussumat Babooce (s).—The leading case on the subject 

c necessity is Hmioovian Persaud's case. In that case their Lordshios 

ot the Privy Council said:— ^ 


A manager for an infant heir to charge an estate not his o-wn is 

under the Hindu law, a limited and qualified power. It can only be exercised rightly in 


61. (1898) 2.5 I.A. 183, 192. 21 AM. 71. 83. supra. 
But see (1903) -30 LA. 165. 169, 25 All. 407. 415. 
*wpfo. to Indian decision^, see Clihotiram v. 

oratjandof (1887) 11 Bom. 603 (consent presum¬ 
ed]; A//»er V, riunun Sath (1886) 12 Cal. 389, 399 
[express consent not Dcccssao'l; Mtulit v. Hanglal 
(1902) 29 Cal. 797 [i •xpre$< coii«-nt not nctesxar>]; 
Pfotali Shiain Lai (1920) 42 AM. 264, 265, 55 
I.C. 37, (*20) A.A. 131 (express consent not neces¬ 
sary]; Ktirm Chand v. Ham Lahho'jn (1926) 7 L;»h 
476 96 I.C. 443. ('26) A.L. 468. 

ik) *1879) 6 LA. 88. 101. 5 Cal. 148, 165. 

(1) Sahu Ham v. Hhiip Singh (1917) 14 LA. 126. 
130. 39 All. 437, 44 3, 39 I.C. 280, (■17» A PC. 
61; Sham Sunder v. Ar/i)mn Kuntiar (1898) 25 I.A. 
l«h 192. 21 All. 71. supra. 

ill) Hadhakrishandof v. KuSuram CC7) A.S.C. 
574. 

^fohndu Kashiha v. Gnjarabai (1934) Bom. 
083. (1954) 56 Bom. L.R. 387. (’54) A.B. 442. 


(n) Solarnnt Khan v. Bhacuot (1930) ,3^ All 

1/*^/' v! 

Mchr Chattd ('50) A. East Punjab 272. 

(o) Kandasami v. Somci3:aru/u ( 191 >i 

177. 5 I.C. 922; S/no SImnker v. zT* I I R 
(1954) PuDj. 368. ' 

r,'*- G664) 2 Bom. H.C. 

301; ‘U'/h-r V. Ruiitfo Nath (1886) 12 Cal. 389. 

(qf) Siiooa Cou9}dan v. Kn:,hnamachafi 
MaU. 449 68 LC. 869. ('22) A.M. 
from y. Somaskanda (1912) 35 M.id 

ft-i -i' <*®23) 45 All. 

6->L 51; Kashinath v. 

aT''305 ^ 

(pi) See In. (/I) al»ove. Also see Hnghuhuuch- 
mani v. Amhirn Prasad i‘7\) A S(' 776 

Deti 

A.L. 867. 

(*) (19o6) 6 M.I.A. 393, 423-124, 
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a case of need, or for the benefit of the estate. But where, in the particular instance, 
the charge is one that a prudent owner would make, in order to benefit the estate, the 
boua fide lender is not affected by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit to be conferred upon it, 
in the particular instance, is the thins to he regarded.... Their Lordships think that the 
lender is bound to inquire into the necessities for the loan, and to satisfy himseif as well 
as he can, with reference to the parties with whom he is dealing, that the manager is 
acting in the particular instance for the benefit of the estate. But they think that if he 
does so inquire, and acts honestly, the real existence of an alleged sufficient and reason- 
ably-credited necessity is not a condition precedent to the validity of his charge, and 
they do not think that, under the circumstances, he is bound to see to the applicetion 
of the money.... The purposes for which a loan is wanted are often future, as respects 
the actual application, and a lender can rarely have, unless he enters on the muinagement, 
the means of controlling and rightly directing the actual application. Their Lordships 
do not think that a bona fide creditor should suffer when he has acted honestly and with 
due caution, but is himself deceived.” 

The question in Hunooman Persaud^s case was as to the extent of the power of a 
mother as manager of the estate of her minoi son to alienate the estate. The case related 

to a mortgage created by the mother, but the same principles apply to a sale (t). The 

principles laid down in that case have been held to apply to alienations— 

(a) by the manager of a joint family acting on behalf of minor members of the 
family (u), being the case dealt with in § 242; 

(b) by a Hindu widow and other limited heirs of property inherited by them from 
males [§§ 178-179]; 

fc) by managers of religious endowments [§ 415]; and 

(d) by managers of the estate of lunatics (v). 

2. Legal necessity.—See § 243. 

3. Alienation “for the benefit of the estate”.—See § 243A, 

4. Specific performance of contract of sale entered into by manager.—Where a 
manager enters into a contract for the sale of immovable property belonging to the joint 
family for a legal necessity, but subsequently refuses to complete the sale the Court 
may, in a suit for specific performance .brought by the purchaser, decree specific perfor¬ 
mance of the contract, though some of the members of the joint family are minors (wl)- 
But no specific performance can be granted if the contract is for a purpose not binding 
upon the other coparceners and made without their concurrence (to). 

5. Lease: License. The alienation may be one by way of permanent lease (x) 
or even of a lease for a term (y). Where the practical effect of a license is the same as 
that of a lease it would be governed by the same rule (z). 

See notes to § § 243 and 244. 

243. What is legal necessity.—The following have been held to be family 
necessities within the meaning of § 242: — 


(() Kris/ina Das v. Satftu Ram (1927) 54 I-A. 79, 
84, 49 All. 149, JOO I.C. 130, (*27) A.PC. 37. 

(u) Soorendro v. Nunrfim (1874) 21 W.R. 196; 
Baboo Kamesuar Perstiad v. Run Bahadur (1881) 
6 Cal. 843, 8 I.A. 8 ; Sahu Ram v. Bhiip Singh 
(1917) 44 I.A. 126, 130, 39 All. 437. 443. 39 
I.C. 280, ('17) A.PC. 61. See aLo In re Dattat- 
raya Covind Haldankar (1932) 56 Bom. 519, (*32) 
A.B. 537; Krishnarajan v. Dorasuamy (’ 66 ) A. 
Kerala 305 (sale by father). 

(c) Gourecnath v. Collector of Monghyr (1867) 7 
W.R. 5; Kanti Chundcr v. Bishesu:ar (1898) 23 Cal. 
585. 

(cl) Hari Charan v, Kaula Rai (1917) 2 Pat. 
L.J. 513, 40 I.C. 142, (*17) A.P. 478 [F.B.l. As 
to the ii.tbility of a manager for damages for 
breach of contract where there is do legal neces- 
sitv, see Adikesatan v. Curunatha (1917) 40 M.id. 
338, 39 I.C. 358, (’18) A.M. 315 [F.B.l. See 


also jamsetii v. Kashiiiath (1902) 26 Bom. 
Dhnpo V. Ram Chandra (19^15) 57 All. 3/4, 134 
I.C. 233, (’34) A.A. 1019; Ramrao v. Sugaitchanara 
(1946) NagiJur 116. Reference may also be inade 
to Sankarali' sa v. Hatnaswaini (1952) Mad. 50», 
(’52) A.M. 389 where certain obsenatioos 
Bombay case cited above were considered. 7 .. 
see S. K. Buti v. Shriram (195 3) Nag. 3/9. <’{j 
A.N. 65; Bhagcran Rai v. Bhagnan Stngh D- 
A.P. 319; S'athiini Mishra v. Mahesh .Visra ( W/ 
A.P. 146. 

(ic) S/iam/a( v. Yesaram (1931) Nag. ,,,|, 

A.N. 3.34; Bagcshicari Prasad v. Deopati Kuer ( oi/ 


A.P. 416. 

(x) Bosdeo V. 
I.C. 491. (’28) 
(^) Haribhau 
(x) Pheku V. 

(’33) A.A. 406. 


Muhammad (1929) 51 All. 285, 
A.A. 617. 

V. Hakim (’31) A.N. 249. 

Harish Chandra (1934) 1 All. o7a. 


manager 
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(a) payment of Government revenue and of debts which are payable out 
of the family property (a); 

(b) maintenance of coparceners and of the members of their families 

ib); 

(c) marriage expenses of male coparceners (c), and of the daughters of 
coparceners (d); 

(d) performance of the necessary funeral or family ceremonies (c); 

(e) costs of necessary litigation in recovering or preserving the 
estate (/); 

(f) costs of defending the head of the joint family (g), or any other 
member (/i) against a serious criminal charge; 

(g) payment of debts incurred for family business or other necessary 
purpose. In the case of a manager other than a father, it is not en¬ 
ough to show merely that the debt is a pre-existing debt (i) [§ 246]. 

See § 415, notes under the head “Legal necessity.” 

It has been held by the Patna High Court that the mortgage of joint family property 
by the managing member to defray the marriage expenses of his daughter's daughter 
when the father of the daughter was not indigent is not justified by legal necessity (i)’ 
The expenses of the second marriage of a member of the family have been held not to 
constitute legal necessity by the Madras High'Court (k). Gift of a small portion of the 
property for educational purposes is not for legal necessity (1). 


243A. Alienation by manager for “the benefit of the estate.”— There was 
a conflict of opinion as to the meaning of the words “for the benefit of the 
estate” which occur in the judgment of the Judicial Committee in Hunooman 
Persaud's case referred to in note 1 to § 242. One view was that a transaction 
cannot be said to be for the benefit of the estate, unless it is of a defensive 
character calculated to protect the estate from some threatened danger or 
destruction (see cases cited in the note below). Another view was that for a 
transaction to be for the benefit of the estate it is sufficient if it is such as a 
prudent owner, or rather a trustee, would have carried out with the know- 


(o) Charih-ulUih v. Khalnk Sinnh (lOOS) 25 All. 
407. 4H-413. 30 I A. 165; Mudit v. Ranglal 
(1902) 29 Cal. 797. 

(b) See A/olrundi v. Sarabsukh (1884) 6 All. 417- 
421; Vijaya Ramrai v, V(»oya Anand^ ('52) A.A. 
564 (case under Madras Impartible Estates Act). 

(c) Sundrabai v. Shivnarayana (1908) 32 Bom. 

81; Bhagir^thi v. Jokhu (1910) 32 All. 575. 6 I.C. 
465; Copalakrishnam v. Vcnkatanara»a (1914) 37 
Mad. 273, 17 I.C. 308. (’14) A M. 432, overruling 
Gacindarazalu v. Decarabhotia (1904) 27 Mad. 

206; Kamtswara v. Veerachartu (1911) 34 Mad. 
422, 8 I.C. 195. Also see Kathaperumal y. Rajen- 
dra ('59) A.M. 409, (1958) 2 Mad. L./. 183. 

(d) Chhotiram v. Narayandat (1887) 11 Bom. 
605; Vaikuutam v. Kullapiram (1900) 23 Mad. 512 
(marriage of niece); Vaikuntam v. KaUapiran (1903) 
26 Mad, 497; RanganaUii v. Ramanuja (1912) 35 
Mad. 728. 11 I.C. 570; Ham Charon v. Mi/iin Lai 
(1914) 36 All. 158, 22 I.C. 633. (’14) A.A. 23; 
SeUappa V. Suppan (1937) Mad. 906, 171 I.C. 216; 
('37) A.M. 496. 

(e) See Sathuram v. Shoma Chhagan (1890) 14 
Bom. 562; Lalla Gunput v. Toorun (1871) 16 W.R 

51 . 


If) Stiller V. Rungo Nath (1886) 12 Cal 389 

n'"'” I- 34 All. 4. 11 

I.C. e6J; Hamoiingam v. Muthayyam (1914) an 

Mad. L.J. 528, 24 I.C. 356 ('15) A.M. 6; Harm- 

mat V. Sonadhari (J9I9) 4 Pat LI 653 S2 TP 

(1917) 2 Pat. LJ. 166, 39 I.C. 665 TIT) AP 
^4; Said Ahmed v. Raja Barkhandi Mahe 4 h Praiap 

member e»e- 

cut^ the mortgage and it was held to be bindini 
on the family. • 

311, 71 I.C. 749, ('23) A.A. 287; UhanukdhaH v. 

Sst ^ ^ ^ 

371;? « "l 

^rSP Md. Ibrahim v. Harakh (1947) 26 Pat 

7^ But see P. Mudaliar v, Natarafa (1950) Mad. 

BhnhZflf V. t^ArWi-edd/gari (1947) Mad. 370: 
dbagirathi y Jhoku, 32 All. 575. 

(0 Lilavatlbal v. Takappa (1948) A.M. 301. 
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ledge that was available to him at the time of the transaction (m). In 
Balmukund v. Karnla Wati (ml) the Supreme Court observed that for a 
transaction to be regarded as for the benefit of the family it need not be of 
a defensive character. In each case the Court must be satisfied from the 
material before it that it was in fact such as conferred or was reasonably 
expected to confer benefit on the family at the time it was entered into. 
Where adult members are in existence the judgment is not to be of the 
manager of the family alone but that of all the adult members of the family 
including the manager. 

Alienation jor *'the benefit of the estate.” —As staled in Huncoman Persauds case 
(see note 1 to § 242), Ihe power of the manager to alienate the estate can only be exer¬ 
cised rightly "tn c ca.se of need or for the benefit of the estate.” Para. 27 of Chapter I 
of the Mitak.shara says that the father has no power to alienate immovable property 
without the consent of his sons. To this there is an exception mentioned by Brihaspati 
which is set forth in para. 28 which is as follows: — 

“An exception to it follows: 'Even a single individual may conclude a donation, 
mortgage, or sale of immovable property, during a season of distress, for the sake 
of ihe family, and especially for pious purposes*.*' 

The first authoritative exposition of the expression “for the benefit of the estate” is 
to be found in Falaniappa v. Dcivasi/camony (n). The question in that case was as to 
the power of a mohunt (head of a matli) to alienate debuttar land. In the course of the 
judgment the Judicial Committee observed as follows: — 


“No indicalion is to be found in any of them as to what is. in this connection, the 
precise nature cf the things to be included under the description ‘benefit to the 
estate*. It is impo.ssible, their Lordships think, to give a precise definition of it 
applicable to all cases, and they do not attempt to do so. The preservation, how¬ 
ever, of the estate from extinction, the defence against hostile litigation affecting 
it, the protection of it or portions from injury or deterioration by inundation, 
lhe.se and such like things would obviously be benefits. The difficultj' is to draw 
the line us to what are, in this connection, to be taken as benefits and what not. 

The above passage gave rise to the conflict of opinion noted in the section. In 
three Allahabad eases the view taken was that a transaction to be for the benefit of the 
estate must be of a defensive nature. This view was dissented from in a later case by a 
Full Bench of the Allahabad High Court (o). In that case it was held that a tran^ction 
to be for the l>enefit of the estate need not be of a defensive nature, and that the real 
U‘st was whether the transaction was one which a prudent owner would hove earned 
out with the knowledge then available to him. As to two (p) of the three earlier cases, 
the Full Bench .said that the actual decision in those ca.ses was con'ect on the No 

opinion was expressed as to the decision in the thiixl case (q), where it was held ina 
a mortgage by the manager for starting a new business was not binding 
members of the family. As to Paluniappa's case the Full Bench observed that 
the instances given by their Lordships in that case were all instances where the tra^- 
action was of a defensive nature, there was no justification for the -tiggestion that 
Lordship.s meant to say that the transactions justifiable on the principle of beneli 
the estate’ were limited to transactions which were of a defensive nature. 

The expression “in cose of need*', in the judgment in Hunocmiari Persaud s case r^y 
bo traced to the words “during a season of distress” in verse 28. and the 
the benefit of the estate*’ to the words “for the sake of the family.” The origina 
“for the sake of the family” in para. 28 is kutumbarthe. As to this word Shan, •, 


lor me saice ot me lamily m para. ^ is 

tut) InU'it Stmmt \. hltithuiu l)ii\ .SO All. 

UhH, J U) i.c. IHI, riS) A.A. l.^l; Tiihi Hum v. 
iii/vi Ham fl020j 12 All. .iVl, 60 It;. I. (’iO) 
A.A. Jl; Mahohir v. Ainfu Prusad (192-i> 

4H All. 161. 70 It;. .’17. A.A. 179; WotfOi- 

V. Muhoinrd (1022) 46 Horn. 312. 61 I.t.'. 923, 
(*22) A.H. 122; Uaiiho v. '/aiuu <1920) .33 Horn. 
410. IIH I.C (*29) A.n. 231; Aui(cn«ii<i*ial/i 

V. tlrinaitta Kuinari, I.L.H. fl9-36) f.'utl.iik 433. 

On I) <'6I) A.Stj. I JH3 [Tin* Court may in a 
proper (grant Sirccilic performance of the io- 


UtiaI of Ijie K.irt<i). ^ . -na 718 

(n) (1017) 4 1 I.A. 147. 1.53, 40 Mid- <09. il • 

39 I.C. 722. .17) A.PC. 33. 

(o) Jriu'it Xarain v. Mathura Dn% (1928) 

969. lie 1C 484. (*28> A.A. 434. jj 

Wutuuan Dili v. Maltadio 

wo, 71 I.C. 9-.0. 1-21, A.X. ; 

lirchii (1923) 47 All. 381, 86 I.C <69, ( 

Hf) /in/irrfor Sitiuh v. Kharak So.t’fi '19-S) 30 
All. 776, 112 I.C. 681. ('28> A.A. 4U3. 
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in a Bombay case (r) that it must be interpreted with due regard to the conditions of 
modem Me. In a later case (s), Patkar, J., said: “The explanation of the text of Brihas- 
pati by Mitakshara [in v. 29] is by no means to be considered as exhaustive, and may 
te treated as illustrative and interpreted with due regard to the conditions of modem 
Me. 


We now turn to cases decided under the head “benefit to the estate*’. The manager 
of a joint family is not entitled to sell joint family land solely for the purpiose cf so 
investing the price of it as to bring in an income larger than that derived from the 
probably safer and certainly more stable property, that is the land itself. Such a sale 
is not “for the benefit of the estate” (t). nor is the manager entitled to sell land simply 
for the purpose of purchasing other lana (tl). A mortgage of family properly for the 
purpose solely of purchasing another property (u), or for the payment of premium for 
a lease of another property (v), is not for the benefit of the estate. But a sale of a 
house in a dilapidated condition, in respect of which a notice has been issued by the 
Municipality to pull it down, is for the benefit of the estate (u;). Whether a transaction 
is beneficial to the estate must depend on the facts and circumstances of the particular 
case (x). A sale of joint family property which is inconveniently situated and is 
unproductive, the purchase-money being invested in another property which is a sound 
investment (i/); or in family business ( 2 ), is for the benefit of the estate. A sale of 
such property will be upheld even if the price was subsequently lost to the family 
owing to the failure of the bank in which it was invested, provided the indention was 
to invest the price in another more productive immovable property which the manager 
could look after (o). Similarly a mortgage of family property for the payment of price 
for the purchase of a share in a village in which the family already possessed a share 
is for the benefit of the estate (b). A mortgage or sale, however, of family property for 
the purpose solely of pre-empting another property is not ordinarily for the benefit 
of the estate (c). A deed of exchange executed by a manager of the joint family with 
a view to defeat a suit for pre-emption, even though made for property of equal value, 
was held not to bind the other members of the family (d). But a mortgage for making 
additions to and improvements in the family house is for the benefit of the estate (e). 
A mortgage for the purpose of carrying on a speculative litigious suit is obviously not 
for the benefit of the estate (/). Nor is a mortgage for the purpose of repurchasing or 
acquiring mortgage rights in the estate of a separated brother (g). A mortgage by 
seven adult members of the family for acquiring proprietary interests the consolidation 
of which had the effect of converting them from mere tenants into landlords is for the 
benefit of the estate (H). 

A gift by the manager of a joint family of a small portion of zamindari land 
purchased by him to a stranger with the object of defeating a claim for pre-emption 
was held to be a transaction for the benefit of the family and therefore binding on the 
family (i). 


(r) Nagindas v. Mahomed (1922) 46 Bom. 312, 
316, 64 I.C. 923, ('22) A B. 122. 

(«) Ragho V. Zaga (1929) 53 Boro. 419, 426, JIS 
I.C. 555, (*29) A.B. 251. 

(t) Pafanfappa v. Dewasikamontj (1917) 44 I.A. 
147, 156, 40 Mad. 709. 719, 39 I.C. 722. ('17) 
A.PC. 33; Vii/inu v. Bamchandra (1923) 25 Bom. 
L.R. 508, 73 I.C. 1017, ('23) A B. 453. 

(tl) Nirmal Sin^h v. Satnam ('60) A. Raj. 313. 
10 Raj. 999. Reference may also be made to 
llelava v. Sesigowda (*60) A. Mys. 231. 

(u) Ram Bilas v. Ramyad (1920) 5 Pat. L.J. 622, 
627, 58 I.C. 303, ('20) A.P. 441; Seltappa v. Sup- 
pan (1937) Mad. 906, 171 I.C. 216, (’37) A.M. 
496; Ramkaran Thakur v. Baldeo Thakur (1938) 17 
Pat. 168, 173 I.C. 292, ('38) A.P. 44. 

(o) Manna Lai v. Karu Singh (1919) 1 Pat. L.T. 
6. 39 Cal. L.J. 256, 56 I.C. 766. (*19) A.PC. 108. 

(it) ^^agindat v. Mahomed (1922) 46 Bom. 312, 
64 I.C. 923, ('22) A.B. 122. 

(*) Medikenduri v. Venkatayya (’53) A.M. 210; 
Se}tgoda v. Muthuvellappa ('55) A.M. 531; Surwiar- 
mani Dcci v. Rupei Del ('56) A. Orissa 16 (aliena¬ 
tion by widow); Jagdish Prasad v. Shreedharpunt 
('55) A.A. 625; Radha Krishan v. Bhushan Lai 
('71) J. Ce K. 62 (Repairs). 

(y) Jado Singh v. Nathu Singh (1926) 48 All. 
592, 98 I.C. 773, ('26) A.A. Sll. 


(z) Jagmohan v. Prag Ahir (1925) 47 All. 452, 

87 I.C. 27, ('25) A.A. 618. 

(a) Jagat Narain v. Mathura Das (1928) 50 All. 

969, 116 I.C. 484, (’28) A.A. 454. ,, 

(b) Beni Madho v. Chander Prasad (1924) 3 Pal. 

451. 83 I.C. 603, (’25) A.P. 189; Shaikh Jan v. ' ' 
Bikoo (1928) 7 P.it. 798, 116 I.C. 33. ('29) A.P. 

130; Sr(nf v. Ajablal Mander (1939) Pat. 306. 

(c) Shankar v. Bechu (1925) 47 All, 381, 86 
I.C. 769. (’25) A.A. 333; Kishen Sahai v. 

nath (1929) 51 All. 473, 116 I.C. 488,4 ('2 ^'a.A. 

139- Amrei Singh v. Shambhu Sing)»’(l^i^) 55 
All. 1. 140 I.C. -509. (’32) A.A. 632; Brij Mohan 
Lai V. Sarabiit Singh (1938) 13 Luck. 597, 171 
I.C. 286, (’37) A.O. 513. 

(d) Balzor Singh v. Raghunandan Singh (1932) 

54 All. 85. 137 I.C. 191, (’32) A.A. .548. 

(e) Ratnam v. Covindarajulu (1878-1881) 2 Mad. 

. 339 , -341; Pamrichpal v. Bikaner Stores (’66) A. 

Raj. 187 (reconstruction of ’kucha’ structure). 

(/) Bhaguan Das v. Mahadeo (1923) 45 All. 390, 

71 I.C. 959, (’23) A.A. 298. 

(g) Hans Rai v. Khushal Singh (1933) 14 Lah. 

162. 138 I.C. 642, (’32) A.L. 420. 

(h) Baijnath Prasad v. Binda Prasad (1938) 17 
Pat. 549. ('39) A.P. 97. 

(0 .Moiiib Ali Khan v. Baldeo Prasad (1939) All. 
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sr H STS r. t^ssr, 


f= 1 P*"*^ necessity.—Where the manager of a joint Hindu 

amily sells or mortgages jomt family property, the purchaser or mortgagee 
IS bound to inquire into the necessity for the sale or mortgage, and the burden 
lies on the purchaser or mortgagee to prove either that there was a legal 
necessity in fact, or that he made proper and bona fide enquiry as to the exist¬ 
ence of such necessity and did all that was reasonable to satisfy himself as 
to the existence of such necessity (k). 


for a'^moHBaglTo the duty of inquiring into the legal necessity 

Buardi^ tnLlv tn 5 "Tt^ltthers of the joint family, by inducing the 

Lemp.rng°. j'ThrU° the" re^s^po^ibiht?"™’^^CourWOIn "generar"Is®1f. “"i 

wahh^""thi"L‘thoritro"/the'^'nige“ mortgagee to show that the transaction wa°s 

The existence of a necessary purpose is not the same as a legal necessity for there 
show necessffy 7oTX"'loan w! ^ unnecessary. The Ye'nde; must 


t purchaser or mortgagee proves that there was a legal necessity in 

tact, the abenation will be upheld, even though the necessity was brought 
about by the previous mismanagement of the manager, unless it be shown that 
the purchaser or mortgagee himself contributed to the mismanagement. 

Even if he fails to prove that there was a necessity in fact, the alienation 
will be upheld, if he proves that he made such inquiry as aforesaid. 

But a purchaser or mortgagee is not bound to see that the money paid or 
advanced by him is actually applied to meet the necessity. The reason is 
that he can rarely have the means of controlling and directing the actual 
application, unless he enters on the management himself (o). 


It has l^en held in a Madras case (p) that though a lender who has made bona fide 

1? ^ application of the money, yet if he makes a case 

money was 

uiilisea lor that purpose, it is mcumbent upon him to prove his allegations. 

Debts for /amily bttsincss.—As to burden of proof, see § 240(3). 


(i) Hurry Mohun v. Gone%h Cltunder (1864) 10 
Cal. 823, 830 (F.B.l; Dtirgapra^ail Barhai v. /eio- 
Hhari^fUnJf, (I93o) 62 Cal. 733. 

(1:) Ketar Singh v. SantoIrA Singh (1936) 17 I,ah. 
®24. As to the duty of the alienee see Venlrato 
Ciirnchmiun v. Ramalingam ('57) A. Andh. Pra. 
744{ Shivaihnnkar v. Raghubnnsh (*67) A.P, 172 
(alienation by limited owner); Kumorasttama v. 
Raiamanikkam (’66) A. Kerala 266. 

(/) In re Df7((<i(rrf/fl Gnrind HaUlnnkar (1932) 56 
Born. 519, 141 I.C. 697, (’32) A.B. 337. 

im) Surni Bakli^h Singh v. Kctlar Nath (1932) 7 
Luik. 50.5. 1 35 I.C. 379, (’32) A.O. 66. 

(»i) Ganpnl Ran v. Ishunr Singh (1940) Na«. 20. 

( 38) A.N. 816; Bnhu Lnl v. Satya Narain Prasad 
(1941) All. 680. 197 I.C. 509, (’41) A.A. 372. 

(o) Anant Ram v. Cnilcdor of Etoh (1918) 40 
All. 171. 44 LC. 290. (’17) A.PC. 188; Hunoomon 
Persaud v. Mst. Babooee (1836) 6 M.I.A. 393; 


Soorendro v. iYimdim (1874) 21 W.R. 196; Lola 
Bffnieedliwr v. Bindeseree (1866) 10 M.I.A. 434, 
471; Dalibal v. Gopibai (1902) 26 Bom. 433; Kan- 
dhia Lai v. Muna Bibi (1898) 20 All. 135; .3/ud- 
dun Thakaor v. Kantoo tail (1874) 14 Beng. L.R. 
187, 199, 1 I.A. 321, 334; Tula Ram v. Tulshi 
Bam (1920) 42 AH. 559. 60 I.C. 3, r20) A.A. 
11; C/iintomoni v. Saiyabadi Kar (1922) 1 Pat. 713, 
70 I.C. 226. (’23) A.P. 71; Baiinath v. Cokul 
(1923) 45 All. 718, 74 I.C. 498, (’24) A.A. 37; 
Rodha Ram v. Amar Chand (1923) 4 Lah. 208. 77 
I.C. 333, (’24) .A.L. 141; Bed Nath v. Bani Rof'eth- 
uari Devi (1938) 13 Luck. 357, 168 I.C. 725, 
(’37) A.O. 406; Lalta v. Avadh Naresh Singh 
(1940) 15 Luck. 68, 183 I.C. 443, (MO) A.O. 59; 
Dayaram v. AAs/iiram (’64) A.M.P. 286. 

(p) Pelhu Bctldiar v. Kandasu:ami (1950) 1 

M.L.J. 469, (’50) A.M. 560. 
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AUeTUition for purposes of family bu^ness.—See § 246 below. 

Recital of necessity .—Recitals of legal necessity in mortgages or deeds of sale executed 
by the father or manner are admissible in evidence, but are not of themselves evidence 
of such a necessity without substantiation by evidence oliunde (r)v They may be corro¬ 
borated by representation made by the borrower (s). But the recitals are admissions 
of the manager and they also amount to a representation about the need of the family 
and where owing to the length of time it is impossible to produce other evidence they 
have evidentiary value also (t). (See cases under § 182). 

Lapse of time .—See notes to § 182 under the same head. 

Rate of interest .—Those who support a mortgage of joint family property made by 
its manager must prove not only that there was necessity to borrow the principal, but 
that it was not unreasonable to borrow at such rate of interest and upon such terms 
as are provided by the mortgage (u). If the rate of interest is exorbitantly high although 
the security is ample, the Court can properly infer that it was unnecessarily high, and 
can make a mortgage decree allowing a reduced rate (v). Upon a written statement 
alleging that there was no legal necessity to execute the document sued on, the defendant, 
while admitting the necessity to borrow the principal, can contend that the rate of 
interest was unnecessarily high. A plea of no legal necessity for a loan in the v.rftten 
statement opens the door for a defendant to say that the rate of interest is excessive 
though there is no specific plea in the written statement that there was no necessity 
to borrow at so high a rate of interest (ic). The same rules apply to a mortgage by a 
Hindu widow or other limited owner of property inherited by her from the last full 
owner (x). 

In two CcLses the Judicial Committee laid down that the authority of a manager to 
borrow in a case of necessity was one to borrow “upon reasonable commercial rates” (y). 
This expression means, as their Lordships observed in a later case, such terms as can be 
arranged freely between borrower and lender in the circumstances of the particular case; 
no reference to the current rate of interest upon mercantile transactions is to be under¬ 
stood, especially if the parties belong to a community which is not a commercial commu¬ 
nity and the transaction is one which no one would call mercantile. In the same case 
it was held that a previous borrowing upon terms as onerous as those in question may 
be evidence that those terms are reasonable and proper (z). 

In Oudh 12 per cent per annum is looked upon as a normal rate of interest even 
where the security is abundant (a). 


(r) Biaicanath Singh v. Kayastha Trading Corpo~ 
ration (1929) 8 Pat. 450, 119 I.C. 405, (’29) A.P. 
422; Bed Nath Singh v. Aani Rajeshwari Devi 
(1938) 13 Luck. 357, 168 I.C. 725, (’37) A.O. 
•106; Nagayya v. Chenganna (*57) A. Andh. Pra. 
264. 

(s) Sec Adni v. Sonia Bala (*71) A.SC. 1028 re> 

ferred to under § 182; Padam Singh v. Reoti 

Saram (’29) A.A. 481. 

(0 Dwarka Ram v. 6ah«ht Parnou> Prasad (1935) 
14 Pat. 595, 156 I.C. 859, (’35) A.P. 178. See 
also Murugesam v. Manickavasaka (1917) 44 I.A. 
98. Reference may be made to Si-B. Fund Ltd. v. 
Devaraiulu (’55) A.M. 455; Sioararrui v. Suhro- 
monia (’53) A. Tr. Co. 417. 

(u) Jaipat Singh v. Lachman Singh (1934) 9 
Luck. 657; Bajrang Singh v. Covind Prasad (1936) 
11 Luck. 11. 154 I.C. 841, (’35) A.O. 373. 

(d) Nazir Bcgam v. Rao Raghunath Singh (1919) 
41 All. 571, 576. 46 LA. 145, 149, SO I.C. 434. 
(’19) A.PC. 12; Ram Bufhawart Prasad v. Nathu 
Ram (1923) 50 I.A. 14, 20-21, 2 Pat. 285, 290- 
291, 71 I.C. 933, (’23) A.PC. 37 (compound inter¬ 
est at 3 per cent per month payable with quarterly 
rests, reduced to simple interest at 1 per cent per 
month]; Radha Kishun v. Jag Sahu (1924) 51 I-A. 
278, 4 Pat. 19, 80 I.C. 791, (’24) A.PC. 184; 
Sunder A/ulf v. Sotya Kinker Sahono (1928) 55 
I.A. 85. 7 Pat. 294, 108 I.C. 337, (’28) A.PC. 64 
(interest and compound interest at 15 per cent per 
annum rate upheld]; Hurro Nath v. Randhir Singh 
(1891) 18 Cal. 311, 18 I.A. 1; Nand Ram v. 


Bhupal Singh (1912) 34 All. 126, 13 I.C. 5; Horn 
Khelauan v. Ram Naresh (1919) 41 All. 609, 51 
I.C. 52, (’19) A.A. 268; Premukhdas v. Ram- 
bhuiawan (1919) 1 Pat. L.T. 34, 52 I.C. 964, 
(’20) A.P. 678; Bhikhi v. Kodai (1919) 41 All. 
523, 50 I.C. 814, (’19) A.A. 238; Mahadeo v. Bw- 
scssor (1923) 2 Pat. 488, 74 I.C. 695, (’24) A.P. 
71; Parmeshwar v. Roj Kishore (1924) 3 Pat. 829, 
80 I.C. 34, (’25) A.P. 59; Sufch Lai v. Murari Lai 
(1926) 1 Luck. 160. 95 I.C. 1019, (’26) A.O. 273; 
Durgaprasad v. Jewdhari Singh (1935) 62 Cal. 733 
where 18 per cent compound interest with nine 
monthly rests was reduced to 18 per cent simple 
interest. 

(to) Ram Bujhaivan Prasad v. Nathu Ram (1923) 
50 I.A. 14, 22, 2 Pat. 285, 287, 71 I.C. 933, (’23) 
A.PC. 37; flodho Kishun v. Jag Sahu (1924) 51 
I.A. 278, 4 Pat. 19, 80 I.C. 791, (’24) A.PC. 184. 

(*) Radha Kishun v. Jag Sahu (1924) 51 I.A. 
278, 4 Pat. 19, 80 I.C. 791, (’24) A.PC. 184; 
Ram Dayal v. Amin Uddin (1931) 29 All. L.J. 29, 
133 I.C. 311, (’31) A.A. 203. 

(y) Nazir Begam v. Rao Raghunath Singh (1919) 
41 All. 571, 576, 46 LA. 145, 149, 50 I.C. 434, 
(’19) A.PC. 12, (1924) 51 I.A. 278, 4 Pat. 19, 
80 I.C. 791, (’24) A.PC. 184, supra. 

(z) Sunder Mull v. Sotyo Kinker Sahono (1928) 
55 I.A. 85. 7 Pat. 294, 108 I.C. 337, (’28) A.PC. 
64. 

(o) Suroi Bakhsh Singh v. Kedar Nath (1932) 7 
Luck. 505, 135 I.C. 379, (’32) A.O. 66. 
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245. Purchase-money or money raised on mortgage applied by manager 

m part only to purposes of legal necessity.—(1) Sale.—Cases frequently arise 

in which joint family property is sold by the manager of the family for legal 

necessity, but the whole of the price is not proved to have been applied to 

purposes of necessity, and the sale is challenged on that ground by the other 

members of the family. In such cases, if the sale itself is justified by legal 

necessity and the purchaser pays a fair price for the property sold, and acts 

in good faith and after due inquiry as to the necessity for the sale, the mere 

fact that part of the price is not proved to have been applied to purposes of 

necessity would not invalidate the sale, the purchaser not being bound to see 

to the application of the price. If the above conditions are satisfied, the sale 

must be upheld unconditionally, whether the part not proved to have been 

pphed to purposes of necessity is considerable or not (b). In Radha- 

krishandas v. Kaluram (bl), the Supreme Court considered the leading deci- 

sions of the Privy Council on the subject and expressed agreement with them. 
See §189. 

In an Allahabad case (c), where the sale was for Rs. 6,000 which was a fair price 

^een applied for purposes of legal necessity was only 
Ks. 3,281. and there was no evidence of any inquiry having been made by the purchaser 

. loan, it was held that the sale itself was not one which was 

justified leg^ nece^ity, and that it should be set aside conditionally on payment by 
the plaintiffs of Rs. 3,281 to the purchaser. j' j' 

^ justified by legal necessity, as where it is made for pay- 
^ previous mortgage debt. But it may be improvident and therefore beyond the 
Soy.* f ?u inanager, as where he has entered into a previous agreement for a sale of 
u property and is therefore unable to complete the sale, and the purchaser is 
YY.V * ^ ^aced in a position indefimtely to postpone completion of the purchase and pay- 
ment or so that the contract may be of no value to relieve the financial necessity 

existing at its date. In such a case, if the sale is completed at a time when it is deprived 
or all value as a solvent of the family’s financial diJfHculties the sale should be set aside, 

5 u*. ® purchase money has been applied by the manager in payment of the mortgage 

debt, the purchaser should have the full benefit of the mortgage. An example of the 
commoriest kind where the sale would be deprived of all value as a solvent of the family’s 
difficulties would be where the price at which the property is agreed to be sold 
if fhe mortgage debt at the date of the contract of sale is Rs. 14,000, 

but the sale is completed after several years, and the mortgage debt at the date of sale 
has augmented to a sum equivalent almost to the price of the property, so that at the 
date of the completion of the sale hardly any surplus is left to the vendor (d). 

Although there may be legal necessity justifying alienation, it is not open 
to a father or other manager to sacrifice family property for an inadequate 


(b) Kris/ian Das v. Nat/iu Ram (1927) 54 I.A. 
79, 49 AU. 149, 100 I.C. 130, ('27) A.PC. 37 
[price Rs. 3,500^—Rs. 500 not proved to have 
been applied to purposes of necessity—sale upheld 
unconditionally]; Niamat Rai v. Din Dayal (1927) 
54 I.A. 211, 8 Lah. 597, 101 I.C. 373, (’27) A.PC. 
121 [sale upheld unconditionally]; Masit Ullah v. 
Damodar Prasad (1926) 53 I.A. 204, 48 All. 518, 
98 I.C. 1031, (’26) A.PC. 105 [price Rs. 18,400 
—Rs. 2,000 not proved to have been applied to 
purposes of necessity—sale upheld unconditionally]; 
(Jauri Shankar v. Jiwan Singh (1928) 30 Bom. L.R. 
64, 107 I.C. 4, (’27) A.PC. 246 [price Rs. 4,000— 
Rs. 500 not applied to purposes of necessity—sale 
upheld unconditionally]; Shyam Lai v. Badri Prasad 
(1929) 51 All. 1039, 122 I.C. 744, (’29) A.A. 789; 
Ram Sunder y. Lachhmi (1929) 51 All. 430, 160 
I.C. 605. (’29) A.PC. 143 [price Rs. 10,767— 
Rs. 3,033 not proved to have been applied to pur* 


poses of necessity—sale upheld unconditionally]; 
Achutanand v. Surjanarain (1926) 5 Pat. 746, 95 
I.C. 991, (’26) A.P. 427 [price Rs. 750—Rs. 200 
not proved to have been applied, etc.—sale upheld 
unconditionally]; Surat Bhan Singh v. Soh Chain 
Sukh (1927) 29 Bom. L.R. 1385 [P.C.], 105 I.C. 
257, (’27) A.PC. 244 [sale by widow]; Murli v. 
Chammar (1929) 51 All. 61, 121 I.C. 285, (’30) 
A.A. 22; Johnston v. Gopal Singh (1931) 12 Lah. 
546, 133 I.C. 628, (*31) A.L. 419; Kalipada v. 
Pumabala (1948) 2 Cal. 485; Gobindkar v. Mohan 
(1949) A.O. 218. 

(hi) (’67) A.S.C. 574. 

(c) Sri Nath v. Jagannath (1931) 52 All. 391, 125 
I.C. 230, (’30) A.A. 292. See also Lachhman Prasad 
V. Samam Singh (1917) 39 AH. 500, 44 I.A. 163, 
40 I.C. 284, (’17) A.PC. 41 [mortgage]. 

(d) Ram Charan v. Bhaguan Das (1926) 53 I.A. 
142, 48 All. 443, 95 I.C. 898, (’25) A.PC. 68. 
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consideration. A transfer in such cases is liable to be set aside at the instance 
of other coparceners (c). 

(2) Mortgage .—It has been held in Oudh that the rule stated in sub-§ 
(1) applies only to sales, and not to mortgages. The reason given is that it 
is not always possible for the father [or manager] of a family to sell that share 
of the property which will bring in the precise sum which is wanted to clear 
the debts which are binding, while in the case of a mortgage he can bon*ow the 
precise amount required to meet the family necessity. The mortgage there¬ 
fore can be redeemed on payment to the mortgagee of such sum only as was 
required for legal necessity {/). The decision has been followed by the High 
Court of Patna (g). In a case where the mortgage was for Rs. 12,000 and it 
was found that there was justifiable necessity only for Rs. 7,700, the Calcutta 
High Court held that there was no bona fide inquiry and granted a decree 
only for the latter sum with the corresponding interest, at the same time 
observing that it was not necessary to express any opinion on the question 
discussed above (h). 


illustration of sub-§ (1) 

A joint Hindu family consists of a father and his minor sons. The father sells one 
of the joint family properties for Rs. 3 ..j 00 out of which Rs. 3,000 are paid to the creditors 
of the family. Aiterwards the sons sue to set aside the sale on the ground that the 
surplus of Rs. 500 was not applied to purposes of necessity: It is proved that the price 
was adequate and that the purchaser had made due inquiry as to the necessity for the 
sale. The mere fact that the surplus is not proved to have been applied to purposes of 
necessity is not a sufficient ground in law for setting aside the sale: Krishan Das v. Nathu 
Ram (1927) 54 I.A. 79, 49 All. 149. 100 I.C. 130, (’27) A.PC. 37. In this leading case on 
the subject the Privy Council disapproved of the view taken by the Allahabad High 
Court (i) and held that a sale of joint family property should not be set aside merely 
because a considerable part of the purchase money is not proved to have been applied 
to purposes of legal necessity. The real question to be considered is whether the sale 
itself was justified by legal necessity; if the purchaser has acted honestly and made due 
inquiry as to the existence of necessity for the sale, he is not bound to account for the 
application of the price. If the above conditions are fulfilled the sale must be upheld. 
It was also held that on the same principle a decree upholding a sale conditionally upon 
the purchaser paying a small part of the price not proved to have been applied to 
purposes of necessity is also contrary to law; the sale must be upheld unconditionally. 
In this case (1) the Judicial Committee adopted the principles laid down by the same 
tribunal in 1856 in Hunooman Persaud v. Miisummat Babooee (m). Almost all the cases 
cited by the Judicial Committee in Krishan Das v. Nal/iu Ram, as supporting their 
decision, were cases of sales by a Hindu widow. The point emphasized in both the cases 
was that the validity of a sale in such cases did not depend upon proof of the application 
of the price. The reason is that a bona fide purchaser for value is not bound to see the 
application of the price paid by him; if it were otherwise, he would himself have to enter 
on the management and direct and control the actual application of the money. Hence it 


(c) Kailash Nath v. TiWv/ii Bam (1946) All. 457; 
Diidh Nath v. Sat Narain Bam ('66) A.A. 315 
(F.B,). 

(f) Thakar Jai Indira v. Lain Khairati Lai (1929) 
4 Luck. 107, 113 I.C. 489. (’28) A.O. 465. 

(g) Dwarka Bam v. Bakshi Parnaw Prasad (1935) 
14 Pat. 595. 156 I.C. 859. (’35) A.P. 178. distin- 
guishint! llitcudra v. Sakhdeb (1929) 8 Pat. 558, 115 
I.C. 886, ('29) A.P. 360. 

ih) Durgaprusad Barhai v. }eu:dhari Singh (1935) 
62 Cal. 733, 161 I.C. 595, (’36) A.C. 116. 

(i) Singh v. Daldco Singh (1903) 25 All. 

330 Isale by widow—price Rs. 3,299—Rs. 376 not 
proved to have been applied to purposes of neces¬ 
sity]; Bam Dei v. Abu Jafar (1905) 27 All. 494 
[sale by widow—price Rs. 2,995—Rs. 445 not pro¬ 


ved, etc.); Jainnrafjan v. Bhaguan (1922) 44 All. 
683, 80 I.C. 1006, (’22) A.A. 3^21 [price Rs. 375— 
Rs. 101 not proved, etc.]; Divarka Bam v. Jhulai 
(1923) 45 All. 429. 431. 72 I.C. 131, ('23) A.A. 
248 (price Rs. 600—Rs. 200 nf)t proved etc.]; 
Daulat V. Sankhata (1925) 47 All, 355. 86 I.C. 91, 
(■25) A.A. .324 [price Rs. 2,142—Rs. 105 not pro¬ 
sed to have been applied to purposes of necessity]; 
Lai Bahadur v. Kamlahar (1926) 48 All. 183. 90, 
I.C, 988. (*25) A.A. 624 (F.B.) [price Rs. 5.995— 
Rs. 259 not proved to have been applied to pur¬ 
poses of necessity]. 

(l) (1927) .54 I.A. 79, 49 All. 149, 100 I.C. 130, 
(’27) A.PC. 37. 

(m) (1856) 6 M.I.A. 393, 423-424. 
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one-third of the whole price (oT'is Ct nroved K R^- 43^00 (p). or even 

necessity, is not a sufficient ground in law for setting^sTde the sX 

Nian^Ratv'offi DayaT^ th.tllleVeZ. - 

sold part of the joint property for Rs 4^^ tffich n‘' ® 

Rs. 38,400 was applied "io discLrge debt’^’ur^^d -nTrr^ ‘he price 

joint family had succeeded and the halanr.^^ •” on a business to which the 

members of the fami^ sued ^ set that business. Two minor 

Rs. 5,100 was not applied to purposes of of 

been no joint family business pu^oses of necessity. It was held that even if there had 

had been satisfied out of t^’ price amount of Ks. 38,400 

balance had been applied. See § 189 and^notel! showing how the 

famify\us^ii?‘*Th coparcenary properly for purposes of 

">°rtgage or sell the family property for a 
binding onThe fw^ the business. An alienation so made is 

therein fs) Fnrth* ^ Propcrty, including the interest of minor coparceners 
dtchlrge iebt^ ’ has authority to raise money not only to 

cm-7v U o? If i also money needed to 

should h ■ j u ^ h‘® decision whether the money necessary 

^oZ^ m Tf ^ 'Whether it was beUer to raise 

do^e u Iw ® had not been profitable, or to 

invest Pii ‘t would be unreasonable to expect a lender or purchaser to 

honestiv ‘ *hc lender or purchaser acted 

h 1 ^ tu caution, and made reasonable inquiries which led him 

to believe that a sufficient and real necessity for the raising of the money for 

the purposes of the family business did exist (u), he is not bound to see to the 
application of the money (v). 

rallvVll^fh alienation was made by a manager who was blind and deaf and practi- 
bt thP Lnln disallowed by the High Court had been borrowed 

n^ln-,«or’^ • u®* u defendants, who were the eldest members of the family and the 
HpfpnWnnf men, their conduct in not giving evidence and remaining as 

K causing their sons to file the suit questioning the alienation, was 

legal necessHy Pnvy Council to be strong corroboraUve evidence of 

by the manager for enlarging a family business by the purchase of fresh 
stocKs IS bindmg on the family property including the interest of the minor coparceners 
inerem, provided the transaction is one which a prudent owner would enter into having 
regard to all the circumstances of the case (x). 


f»») Mftlni Dtilacoi v. iVoi'tidr Tavan (1922) 27 
C.\\ ..\. )6.>. 7-1 I.C. 60-1, ('22) A.PC. 307. 

(O) Vllalt V. D(inio<lar Prasad (1926) 53 

I.A. 204. 18 All. SIS, 98 I.C. 1031, (’26) A.PC. 
10 .>, 

(/O .YiVjoinf Rni v. Din Daijal (1927) 54 I.A. 211, 
8 Lah. 197. 101 I.C. 373, (’27) A.PC. 121. 

iq) Ram Coital Chose v. BuUodcu Bose (1864) 
W.R. 381. 

(r) 54 I.A. 211, 8 Lali. 597, 101 I.C. 373, ('27) 
A.PC. 121, siiitra. 

(*) Rrii/i Krishna v. Baton Chand (1931) 58 I.A 
173. IJ All. 190. 132 I.C. 613, (*31) A.PC. 136; 
Rnmhil V. Lakhmichand (1861) 1 Bom. H.C. App. 
Ii; Sham Sintdar v. Achhan Kumcar (1699) 21 All. 
71, S3, 25 I.A. 183, 192; KJtem Chand v. Narain 


Das (1925) 6 Lali. 493, 89 I.C. 1022, (’26) A.L. 
41; Mahabir Prasad v. Amla Prasad (1924) 46 All. 
364. 79 I.C. 517, ('24) A.A. 379; Noroyaiuin v. 
Mnthiah (1924) 47 Mad. 692, 80 I.C. 654, (’24) 
A.M. 680; Pa/rtiiippa v. A. <!r F. Harce^ Ltd. (’53) 
A. Tr. Co. 481. 

«) S'iamat Rai v. Din Daijal (1927; 54 I.A, 211, 
8 Lah. 597. 101 I.C. 373, (’27) A.PC. 121. 

(fi) Rant Sath v. Chirgnii L<t 1 41955) 57 All. 605 
(F.B.). 155 I.C. 136. (’35) A>. ^1. 

(u) Ram Krishna v. Ratan ChamS (1931) 38 I.A. 
173, 53 All. 190, 132 I.C, 613. (’31) A.PC. 136. 

(a*) Jagannath v. Shri Nath (1934) 56 All. 123. 
61 I.A. 150, 147 I.C. 003, (’34) A-PC. 55. 

(x) Rai Kumar v. Mohan Lai (1931) 29 AD. L.J. 
219, 131 I.C. 872, (’31) A.A. 253. 
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A manager in executing a mortgage for a legal necessity may, under section 69, 
Transfer of Property Act, confer, on the mortgagee, the right of sale without recourse 
to the court (y). 

As to new business, see § 234(2). 

247. Reference to arbitration by manager.—A father {z) or other 
manager has power to refer to arbitration disputes relating to joint family pro¬ 
perty provided such reference is for the benefit of the family. The other mem¬ 
bers of the family including minors are bound by the reference and by the 
award made upon it (a). 

The reference may be in respect of disputes between the family and an outsider or 
disputes between members of the family themselves, e.g., as to shares on partition. 

248. Compromise by manager.—A compromise entered into by the 
manager bona fide for the benefit of the family, binds the other members of 
the family including minors (b). 

But where a suit relating to joint family property, to which a father and his minor 
sons are parties, is pending and the father himself is the next friend or guardian ad litem 
of the minors, his powers are controlled by the provusiorrs of O. 32, r. 7, of Code of Civil 
Procedure, 1908, and he is debarred from entering into any compromise relating to the 
joint family property without leave of the Court. The minors are not bound in such 
a case either by the compromise or by a consent decree in terms of the compromise (c). 
The Court may in such a case set aside the whole compromise id). A manager of a 
joint family is subject to O. 32, rr. 6 & 7, Civil Procedure Code (e). 

248A. Manager’s power to give valid discharge for debts.—The manager 
has power to give a valid discharge for a debt due to the joint family. Hence 
if one of the members is a minor, he cannot claim the benefit of sec. 7 of the 
Limitation Act, 1908 (/). 

248B. Family Arrangement or Family Settlement.—In § § 192 and 193 
the subject of Family Arrangement and compromise by a widow has been 
dealt with. Family Arrangement or Family Settlement as it is sometimes 
termed, generally meets with approval of the Court and the Court always 
leans in favour of a transaction relating to any such arrangement which ensures 
peace and goodwill among the family members. This does not rest on any 
special rule of Hindu law but flows from general principles and policy of law. 
Though conflict of legal claims in praesenti or in juturo is generally regarded 
as a condition for the validity of a family arrangement it is not necessarily so. 
Even bona fide dispute, present or possible, which may not involve future 


'•/) Pnrnmannnd Doss Chota Doss O Sons v. 
Kanii C- Ors. (J942) Mad. 287, 201 I.C. 
62, (*-12) A.M, 2S2. 

S/mnft/oJ V. .41ufM/n7aI (1932) 56 Bom. 595, 
139 I.C. 820, (*32) A.B. 498. 

'fi) lagan Nath v. .Vfonnu Lai (1894) 16 All. 231; 
Balaii v. Nana (1903) 27 Bom. 287; Dwarka Das v. 
Krishan (1921) 2 Lah. 114, 121-124, 61 I.C. 628. 
(*21) A.L. 34; Guran Ditto v. Pokhar Ram (1927) 
8 Lah. 693, 104 I.C. 202. (*27) A.L. 362; Nanak 
Chnnd v. Banarsi Das (1931) 12 Lah. 6.5. 126 I.C. 
579, (*30) A.L. 42.5; Karu/ii Ram v. Hamam Das 
(1940) 21 Lah. 599, 188 I.C. 493, (*40) A.L. 73. 

tb) Pitam Singh v. Viagar Singh (1878) 1 All. 
651; Duarka Das v. Krishan (1921) 2 Lah. 114. 
123-124. 61 I.C. 628. (*21) A.L. 34; Dangal Ram 
V. Jaimangal (1926) 5 Pat. 480, 95 I.C. 1051, (*26) 


A.P. 361; Bhagwan Singh v. Behanlal (1938) Nag 
221. 172 I.C. 43. (*37) A.N. 237. 

(c) Ganesh Rott v. Tuliaram Row (1913) 40 I A 
132, 36 Mad. 295, 19 I.C. 515. 

(d) Venkata Row v. Tulfaram Row (1922) 49 I A 
91. 45 Mad. 298. 74 I.C. 765, (*22) A.PC. 69 [con- 
tinuatioD of litigation in 40 I.A. 132, 19 I.C. 515, 
supra]. 

(e) Fatmabi v. Tukabai (1945) Nag. 242. 

(f) Rati Ram v. NiaJar (1919) 41 AH. 435. 49 
I.C. 990, (*19) A.A. 209; Bapu v. Bala (1921) 45 
Bom. 446, 59 I.C. 759 (*21) A.B. 289; Supdu v. 
Sakharam (1928) 52 Bom. 441. 110 I.C. 276, (*29) 
A.B. 13; Varada Bhaktavatsaluda v. Damofipurapu 
Venkata Narasimha Rao (1940) Mad. 752, 191 I.C. 
369, (*40) A.M. 530. 
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claims wiU suffice. Members of a joint Hindu family may, to maintain peace 

ment HD ^ Tb'"‘f into such a family arrLge- 

(/ ). The transaction is not the creation of an interest In such an 

arrangement ordinarily, each party takes a share or interest ffi th7 ioper^ 

by virtue of the independent title which is admitted to that extent by the 

other parties. But every party who takes benefit under it need not neces 

Mrily be shown to have, under the law, a claim to a share in the property 

All that IS necessary to show is that the parties are related to each^other in 

some way and have a ^ssible claim or even a semblance of a claim or some 
other ground as, say affection (f2). Also see § 192. 

in wHtIng yrm™ndum'of wra? 

ment which contains the arraneement upon between ^e parties. The docu- 

creates interest in immovable n^nertv require registration unless, by itself it 

of what had been agrLd^upon usually prepared as a record 

It is only when the parties redn^'f^ f there be no hazy notions alxiut it in future, 
of using that writing as proof nf whaf y, ®J^^"Sement in writing with the purpose 

is brought about bv the*^dnriirYiAr.f and, where the arrangement 

tration (/3). ^ such, that the document would require regjs- 


may be mldT'lo 1 ^ partition created by '‘wiU”, reference 

y ade to § 345 post and the undermentioned case (/4) and the decisions there cited. 


payment of debt by manager.-It is 
nr 1 .?^^ manager to acknowledge a debt, or to pay interest on a debt, 

ma e par payment of a debt, so as to extend the period of limitation, but 
ne nas no power to pass a promissory note so as to revive a debt barred by 
he law of limitation (g). But he can renew a note, the time for filing a 

ui on which expired during the summer recess of a court and the suit could 
therefore be filed on the reopening day (h ). 


A manager or a member cannot keep a debt alive against the other mem- 
ers of the family by making payment after partition (i). Also see § 234A. 

Now see sections 18 and 19 of the new Limitation Act, 1963. 


thni fS expressly provided by sec. 21(3) (b) of the old Indian Limitation Act, 1908 
liabllitv h.H of jocs. 19 and 20 of the Indian Limitation Act. 1908. where a 

acknowledger.?" incurred by or on beh^f of a Hindu undivided family as such, an 
? y or payment made by, or by the duly authorized agent of, the manager 

whole should be deemed to have been made on behalf of the 

< 5 Pe 9 A ^ootion 19 of the Limitation Act, 1908. dealt with acknowledgments, and 

sec. JO with payment of interest as such on a debt and with part payment of principal. 


<fl) PuUaiah v. Narcuimham (’66) A.S.C. 1836; 
flam Charan v. Giiia Nandtni (’66) A.SC. 323- Tek 
Bnhadur v. Dehi Singh (’66) A.S.C. 292 (compro¬ 
mise by parties in an earlier suit and decree). Re¬ 
ference may be ma<le to Shanmugam Pillai v K 
Shanmuaam PUlai CTZ) A.S.C. 2069. Also see cases 
cited under §§ 192, 193 above, Also see Sant 

BUushan v. Brif Bhushan Lai (’67) A. Delhi 137 
(compromise in partition suit by next friend of 
minor); Mann Bhwal v. Lata Biswalani (’65) A. 
Orissa lo (compromise in partition suit by manaj^er 
of a branch); Mania v. Dep. Director Consolidation 
(’71) A.A. ISI; Jokhan v. flam Deo (’67) A.A. 212- 
Laimi iVarayan v. flanshi Lai (’65) A.A. 522. 

(/2) fla/n Chfirun v. Girta Nandini (’66) A.S.C. 
323. 

(/3) flam Charon supra; Pullaiah v. Narasimham 
suprc. 


(f4) Kuppusuami v. Perumal (’64) A.Nf. 291. 
(g) Bhaskar v. Viiafal (1893) 17 Bom. 512; Din- 
kar V. Appaji (1896) 20 Bom. 155; Chinnaya v. 
Gurutiatham (1882) 5 Mad. 169; Dalip Singh v. 
Kundan Lai (1913) 35 All. 207. 18 I.C. 726; 
Sadhu Saran v. Brahmdeo (1921) 6 Pat. L.J. 256, 
260-261, 61 I.C. 20, (’21) A.P. 299; Thakar Das 
V. .Msf. Putli (1924) 5 Lah. 317. 82 I.C. 96, (’24) 
A.L. 611; Nncarmal v. Bairanglal (1950) A.PC. 
15; Dasappa Scity Vedavathainnia (*72) A. Mys. 
283. 

(/)) Subba Reddi v. Venkataramayya (1945) Mad. 
634. 

(i) Pangudaya v. Utluindiya (19-38) Mad. 968. 
177 I.C. 188, (’38) AM. 774; Bengasu:ami 

Ayyangar v. SifopraAasom Piflat i* Ors. (1942) 
Mad. 251, 198 I.C. 177, (’41) A.M. 925. 
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Revival of time-harred debt. —As to revival of a time-barred debt by passing a pro¬ 
missory note, see the Indian Contract Act, 1872, s. 25(3). If the manager revives a 
time-barred debt by passing a promissory note he alone is liable on the note (j). 

Admissions by father.—“In the case of a Mitakshara father who is the karta, an 
implied authority to make an admission for the benefit of his minor sons may very well 
be presumed” (k). 

250. Relinquishment of debt by manager. —The manager has no power 
to give up a debt due to the joint family (1). 

251. Parties to suits.— (1) Where the manager of a joint family, having 
power to do so, enters into a transaction in his own name on behalf of the 
family, whether it be a contract (m), or a mortgage (n), or a sale (o), he may 
sue or be sued alone in respect of that transaction. Where the mortgage by 
the manager extends to the entire interest of the family and is not confined to 
the manager’s share he must be deemed to have acted in the transaction on 
behalf of the family (p). The other coparceners are not necessary parties 
to a suit on such a mortgage, as they are effectually represented by him (q) 
and are bound by the decree in the suit (r). But a member who contends 
that the action of the manager was beyond his powers is not properly rep¬ 
resented by the manager and ought to be joined as a party if he wishes (s). 

The above proposition is based upon two decisions of the Privy Council set out in 
illustrations (1) and (2) below. 

Illustrations 

(1) A and B are managers of a joint family which carries on the business of money¬ 
lenders. As such managers they advance moneys belonging to the joint family to C. A 

(/) Thakar Das v. Msf. Putli (1924) 5 Lah. 317, 138 [ditto]; flamfcruhna v. Vinayak (1910) 34 

82 I.C. 96. ('24) A.L. 611. Bom. 354. 5 I.C. 967 (Transfer of Property Act, 

(k) Surendra Nath v. Sambhunath (1928) 55 Cal. s. 85); Chimna v. Sada (1910) 12 Bom. L.R. 811, 

210. 218, 104 I.C. 219, (’27) A.C. 870. 7 I.C. 990 [ditto]; Sheik Ibrahim v. Bama Iyer 

(l) Dataralhararna v. Naraso (1928) 51 Mad. (1912) 35 Mad. 685, 5 I.C. 967; Baghunandan v. 

484. 109 I.C. 329. (’28) A.M. 601. Parmeshuar (1917) 2 Pat. L.J. 306, 39 I.C. 779, 

(m) Khhan Prasad v. Har Narain Singh (1911) (’17) A.P. 375 [a case under C.P.C., O. 34, r. 1); 

38 I.A. 45. 33 All. 272. 9 I.C. 739. reversing 29 Jag Sah v. Bam Chandra (1921) 6 Pat. L.J. 640. 
All. 311 [money lending tnansaction]; Bamnath v. 63 I.C. .564, (’21) A.P. 377 (ditto); S^ieilcfi Ahdtil 

Bamrao (1922) 46 Bom. 358, 64 I.C. 966, ('22) v. Shib Lai (1921) 6 Pat. L.J. 650, 63 I.C. 570. 

A.B. 281 (promissory note]; Congaram v. Bapu- (’22) A.P. 252; Bungsec v. Soodist Lall (1882) 7 

saheb (1922) 46 Bom. 1022, 84 I.C. 508 ('22) A.B. Cal. 739; Bamatjya v. Venkataratnarn (1894) 17 

354 [rent-note]; Jagabhai v. Bustamji (1885) 9 Bom. Mad. 122; Pirthipal v. Rameshwar (1927) 2 Luck. 
311 (partnership agreement between manager and 288, 99 I.C. 154, (’27) A.O. 27 [foreclosure suit- 
stranger to family]; Anant Ram v. Chonnu Lall O. 34 r. 1]; Madhusudan v. Bhagwan (1929) 53 
(1903) 25 All. 378 [partnenhip between manager Bom. 444, 118 I.C. 788, (’29) A.B. 213. The deci- 
and stramcr to family); Copal Das v. Badri Nath sions to the contrary in Debi Prasad v. Dltaramjit 
(1905) 27 All. 361 (goods sold and delivered); (1914) 41 Cal. 727, 22 I.C. 570. (’14) A.C. 455, 
Durga Prasad v. Damodar Das (1910) 32 All. 183, and Bamchandra v. Shripatrao (1916) 40 Bom. 248, 
5 I.C. 767 (purchase of silver bars); Bam Kishan 33 I.C. 771, (*16) A.B. 278, can no longer be up- 
V. Conga Bam (1931) 12 Lah. 428. 133 I.C. 116, held. 

(’31) A.L. 559. The decision to the contrary in (o) (1914) 41 I.A. 216, 36 All. 383, 24 I.C. 

Seshan v. Veera (1909) 32 Mad. 284, 4 I.C, 38 504, (’14) A.PC. 136, supra [purchase of equity of 

[account stated], and Shamrathi v. Xishan (1907) redemption], supra. 

29 All. 311, 314 [account stated], are no longer (p) Daulat Bam v. Mehr Chand (1888) 15 Cal. 
good law. The decision in Alagappa v. VelUan 70, 14 I.A. 187; Bamanathan Chettiar v. S. Rm. 
Chetti (1895) 18 Mad. 33 [contract of employ- M. Ct. M. Firm (1937) Mad. 376, 168 I.C. 731, 
meot], moy be supported on the ground that the ('37) A.M. 345. 

single plaintiff in that suit was not shown to be (q) Venkatanarayana v. Somaraju (1937) Mad. 
the manager—see 38 I.A. 45, 53, 33 All. 272, 880 (F.B.). 171 I.C. 101, (’37) AM. 610. 

278, 9 I.C. 739. (r) Bamnathan Chettiar v. S. flm. M. Cf. M. 

(n) Shco -Shankar v. Jaddo Kunwar (1914) 41 Firm (1937) Mad. 376, 168 I.C. 731, ('37) A.M. 

I.A. 216, 220, 36 All. 383, 386-387, 24 I.C. SOI, 345; B/iogu;an Singh v. Beharilal (1938) Nag. 221 
('14) A.PC. 136 affmg. 33 All. 71. 7 I.C. 902 [a 172 I.C. 43. (’37) A.N. 237; Buthauan v. Hanu~ 
case under Transfer of Property Act, s. 85]; Hon man (’53) A.P. 173. 

Lai V. Munman Kunwar (1912) 34 All. 549, 15 (s) Motiram v. Lalchand (1937) Nag. 36B. 172 

I.C. 126 (a case under C.P.C. O. 34, r. 1); Afadan I.C. 192, (’37) A.N. 121. 

La{ V. Kishan Singh (1912) 34 All. 572, IS I.C. 
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^ WA* n±r%UKJ 1-iAW ^ 251 

thf ^ acknowledgment passed to them by C in respect of 

Kis^nTaTs^’nirVarairSi^gl umf 3? VlT ‘X^ 

partuxon the posit.on of the mem^bers' is iat of pa^Aefs t!!f aU’Xst sue'ft®"* 

and D^\h^ *'^° i^oyable properties to J. He then borrows moneys from H 

of on°’ S X ^^eftXT^tb executes a second mortgage 

property to H X D and T' ® ‘J*® redemption of the other 

•' executes a sale^deed in their favour^ J sues M H and D on hw 

f£^Urare''n^'^arties°Tn members, of the 

of Ihf la^if The decr°ee7s‘ bring^'Hhe other meVblrs‘ 

Kunwar (1914)^41 PA^ 216, 220,®3rjui 383%®4 C “f “tV' 

of the judgment their LordshipA of X Xvy CcXcT’sa'id i ^ 

see decisions (from which their Lordships 

managers of a /oini tlf P that there are occasions including foreclos-ure suits when the 
tha^the farLtv Tl^ ^ effectively represent all other members of the family 

Sidini rnnru ?. this caso and the 

applied. There ic nr^f ^ case where this principle ought to be 

family did not art i ^ slightest ground for suggesting that the managers of the joint 
lamily did not act in every way in the interests of the family itself.” 

described Tr^Mr^^rf "Manager, either when he sues or is sued, should be 

£ the manager whr? t^- it is always advisable to do so. In a suit 

to implTad thp IS neces^ry m order to safeguard the interest of the defendants, 

on record (u^ members of the family, the defendants may apply to bring them 


( ) ere a transaction purports to have been entered into by two or 
more persons described as kartas or managers of the joint family, they must 

a join as plainUffs in the suit (u). But it is not necessary that all the mem- 
ers o t e family must join in the suit (lu). Reference may be made to the 
un ermentioned decision of the Supreme C.ourt referred to under § 236 (irl). 

(3) Even if the suit be one on a contract which is not in writing signed 
y t e manager, the manager may sue alone as representing the family (x). 

(4) There is a conflict of opinion whether, as regards immovable property 
belonging to a joint family, the manager is entitled as such to bring a suit to 
^tablish a right in respect of such property without making the other mem¬ 
bers of the family parties to the suit, it being held in some cases that he is (y), 
and in others that he is not (a) . It would seem from a Privy Council decision 
that he is (b). [See sub-§ (5) below]. 


it) Bihari Lnl v. Pt. Bam Chandra Sharma (1942) 
17 Luck. 702. 200 I.C. 172. (’42) A.O. 335. 

(•0 Madhgofida Bn/;a/i v. Halappa Balappa 
(1934) 53 Bom. 348, 151 I.C. 370, ('34) A.B. 178, 
but see Lilabati v. Guruprosad ('47) A.C. 259. 

(f) Bamsebuk v. Ramlall (1881) 6 Cal. 815; 
Imam-ud-din Liladhar (1892) 14 All. 524, both 
explained in 38 I.A. 45, 52, 33 All 27'’ 277- 

278, 9 I.C. 739. 

(u.) Cendatal v. Nanalal ('36) A.M.B. 58. 

(U'l) Union of India v. Shrec Ram ('65) A.SC. 
1531. 

(X) Bhola hoy v. Jung Bahadur (1914) 19 Cal. 

L.J. 5. 93, 22 I.C. 798, (’14) A.C. 681 [suit for 
rent] 

(I/) Artinachala v. Vythialinga (1883) 6 Mad. 27 
[right to drain water of plaintiff’s village throusb 


defendant's villaee]; Md. Sadik v. Khcdan Loll 
(1916) 1 P.U. L.J. 1.54, 36 I.C. 197, (’16) A.P. 
231 (stiit to eject tresp.isser). 

(а) Kattudicri v. VaHotil (1881) 3 Mad. 234 
[against lessees for possession); Balkrishna v. 
.^funicipa/iri/ of Sfahad (1886) JO Bom. 32 [to re¬ 
move encroachment—suit by a coparcener]; Hari 
Copal V. Gokaldas (1888) 12 Bom. 158 [suit in 
ejectment); Balkrishna v. Moro Krishna (1897) 21 
Born. 154 (suit in ejectment); Kashinath v. C/iima- 
naji (1906) 30 Bom. 477 [declaration of right to 
immovable property); Angamutfiu v. Kolandavelu 
(1900) 23 Mad. 190 [dittol. 

(б) Lingangotcda v Basangowda (1927) 54 I.A. 
122, 31 Bom. 430, 101 I.C. 44. ('27) A.PC. 56. 
Reference may also be made to (1911) 38 I.A. 45, 
33 All. 272. 
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The soi^ are not necessary parUes to a suit brought against the father for oossession 
nf property sold by him (/). A decree in% s^t would bind all J^he m^XiS 

of a joint family even ^ough some only were parties, if the interest of those who are 

title^of all is^^lfl^eT^gY substantially represented by the others and if the common 


As to suits on mortgage, see the Code of CivU Procedure. 1908, O. 34, r. I. 

(5) It seems that the manager of a joint Hindu family may sue or be 
sued as representing the family in respect of a transaction entered into by 
him as manager of the family or in respect of joint family property, and that 
a decree passed against him in such a suit would bind aU other members of 
the family if, as regards minors, he acted in the litigation in their interest (h), 
and, as regards adults, with their consent. The consent need not be express; 
it will be implied if they do not come and apply to be joined as parties to 
the suit (i), but not if they applied to be made parties in order to contest the 
managers action (j). The fact that besides the manager who is sued as such, 
some other members of the family also are added as parties wiU not render 
the suit defective simply on the ground that some other minor member has 
not been joined. The suit can still be a representative suit (k). 

In Lingangowda v. Basanggwda (1), their Lordships of the Privy Council observed 
as follows:— In ^e case of a Hindu family where all have righto, it is impossible to 
allow each member of the family to litigate the same point over and over again and 
each infant to w^t till he becomes of age, and then bring an action, or bring an action 
by his guardian before; and m each of these cases, therefore, the Court looks to Explana¬ 
tion 6 of sec. 11 of the Code of Civil Procedure. 1908, to see whether or not the leading 
member of the family has been acting either on behalf of minors in their interest or if 
th^ey are majors, yith the as^nt of the majors." There is no right in a minor or an 
adult member of the family to bring a suit to set aside a decree passed against the manager 
on the ground that he acted with gross negligence in the conduct of the suit (m). 

Where a right to bring a suit was possessed by a father and other members then 

bving and persons who were bom later had also acquired the right before the right is 

barred by limitation the right will continue up to 3 years after majority of the vouneest 
of the sons (n). j s> 


(6) A coparcener, who is not the managing member, is not entitled to 
sue alone as representing the family. 

In Alagappa v. Vellian (o) the plaintiff who was a member of a joint family entered 
into a contract with the defendant in his oton name, whereby he appointed the defendant 
^ manager of the family business in Moulmein. The plaintiff sued the defendant for 
damages for breach of the contract of service. The Madras Court held that the plaintiff 
alone v/as not entitled to sue. As to this case their Lordships of the Privy Council 
observed as follows in Kishan Prasad v. Har Narain Singh (p)_ 

“■nie decision in the case of Alagappa v, Veilion cited by the respondents may be 
supported on the ground that the single plaintiff in that case wat not shewn to be the 
managing member of the family or to be the only partner or proprietor of the business 

=°n«rne<l- Their Lordships think, however, that the 
proposition there laid down to the effect that the .nanager cannot sue without joining 
all those interested with him, if literally construed goes too far.” * 


(/) Guran Ditto v. PokUar Ram (1927) 8 Lah 
693. 104 I.C. 202, ('27) A.L. 362. 

(g) Kulian Lot v. Ram C/ia»idar, I.L.R. (1944) 
All. .338. 

(h) Venkatonaraijana v. Sumaraiu (1937) Mad. 
880 (F.B.) 171 I.C. 101, ('37) A.M. 610. See 
Budaraju Venkatarathna v. Venkata Subbaiah 
(1930) A.M. 136; Sluinkorrao v. Vinayak (1950) 
Nag. 806; Ishar Singh v. Caiadhar Prosad (’57) 
A.P. 174. 

(i) See Curacayua v. Dattatraya (1904) 28 Bom. 
X1 • 


<i) Motirom v. Lalchand (1937) Nag. 386 172 

I.C. 192, (*37) A.N. 121. 

(k) Jaifiobind v. Nagesar (’S3) A.P. 326. 

^ ^ ^22. 125, 51 Bom. 450, 453, 
101 I.C. 44. ('27) A.PC. .56. 

(m) Krishnamurti v. Chidambaram (1946) Mad. 
670. 

(n) Aedesh Kumar v. Zakaul Hasnain (1944) All. 

612 a 

(o) (1895) 18 Mad. 33 

n 5^' 33 All. 272, 278, 

9 laC^ 739* 
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f f promi^ory note was taken by a father, the son cannot sue on it during the 
without proof of renunciation by the father amounting to civil death^(q). 
A suit w^ filed by aU the members of the joint family on a promissory note executed in 
rZZA members. The defendant denied that the faSly was joi^t a^d 

?oint suit was not maintainable. The court held (1) that the fJnily was 

joint, (2) the suit should be allowed to proceed by an appropriate amendment of the 
description of the plaintiffs and (3) in any event the suit was maintainable (r). 


(7) Wliere a joint family carries on a business, the members of the family 
who are minors and who are not shown to have been admitted into the trad¬ 
ing firm or to have taken any part in the business or exercised any control 

therein, need not be joined as plaintiffs in a suit to recover moneys duo to 
the family trading firm (s). 


(8) Death of manager .—On the death of the manager pending a suit or 
appeal to which he is a party as representing the joint family, the coparcener 
succeeding him as manager may be brought on the record, and the suit or 
appeal proceeded with. It is not necessary to bring his sons on the record (t). 
Where one manager obtained a decree and, after realising a portion of the 
amount, disappeared, the next manager of the family is entitled to be brought 
on the record for the purpose of continuing the execution proceedings (k) . 

(9) Where a promissory note is taken by a manager but by a subsequent 
ariangement between the coparceners he becomes entitled only to a portion 
of the amount due under it, he can recover only this share (u). To such a suit 
the other sharers must be joined as parties. 

(10) As to suits on promissory notes signed by the manager alone, see 

§ 240(4). 


Illustrations 

(1) L and R two brothers, constitute a joint family. The joint family carries on 
business as money-lenders in the name of R.C. S borrows moneys from time to time 
from the firm. Then R dies leaving a minor son. After H’s death there are further 
dealings between the firm and S. An account of the dealings is made up, and S passes 
a promissory note to the firm of R.C. for Rs. 12,000. L, the surviving brother, sues S 
upon I he note. L had three minor sons at the date of the suit, and one was bom to 
him afier the institution of the suit. It is not proved that either the minor son of R or 
the minor sons of L were admitted into the family firm. None of them is a necessary 
party to the suit: Lutchmanen v. Siva (1899) 26 Cal. 349, 355 Sale, J., said: “Decrees 
obtained in such suits by or against the managers of the business will be presumed to 
have been obtained by or against them in their representative capacity, and will be 
binding on the whole joint family.” 

(2) If in the case put above L and R were both dead at the date of the suit, all the 
sons of L and R must be joined as plaintiffs to the suit: Kalidas v. Nathu (1883) 7 
Bom. 217. 


252. Adding new plaintiff and limitation.— Where coparceners who 
ought to have been joined as plaintiffs to a suit are not made parties to the 
suit, the Court may order that they be added as parties. But if the suit as 


(q) Krishnaii v. Hanmaraddi (1934) 58 Bom. 

536. 1.53 I.C. 800, (’34) A.B. 385. 

(r) Cfiatidhri Atma Ram v. Umar Alt (1941) Lah. 
39. 190 I.C. 78, (*40) A.L. 256. 

(*) Lutchmanen v. Sica (1899) 26 Cal. 349; 
Anonf Ram v. Channu Lai (1903) 25 All. 378; 
Lain V. KeshotLii (1913) 37 Bom. 340, 17 I.C. 
193. 

(t) Atma Ram v. Banku Mai (1930) 11 Lah. 


598, 125 I.C. 369, (’30) A.L. 561; Caneshram v. 
Mangilal (1953) Nag. 248, (*32) A.N. 390. Refer¬ 
ence may also be made to Kedarnath v. KJiaUan 

Sons ir Co. (’59) A.C. 368. 

(ti) Nctain Sarup v* Day<i Shenkat (1938) All. 
425, 175 I.C. 390. (’38) A.A. 256. 

(c) Gopaltt Pillai v. Ko*handarama Ayyar (1934) 
57 Mad. 1082. 153 I.C. 916, (’34) A.M. 529. 
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regards them would then be barred by limitation, the whole suit must be 
dismissed as tiipe-barred (u?). 

It has been held by the High Court of Bombay, that where a suit is 
brought by the vianager of a joint family as representing the family (in that 
case the suit was for recovery of possession of family property) the question of 
the right of a manager to sue in that capacity is rather one of authority, if the 
other co-sharers are adults, and that the right to insist on the other copar¬ 
ceners being brought on the record is for the benefit of the defendant so as 
to insure himself against further litigation and is therefore dependent on the 
objection being taken at an early stage, the objection on the score of want 
of authorization being one of a character which it would clearly be open to 
the defendant to waive. If the defendant takes objection to non-joinder of 
parties at a late stage of the suit, the objection may be disregarded and the 
suit proceeded with (x). The same view has been taken by the High Court 
of Allahabad (y). The High Court of Calcutta has held, purporting to follow 
the Bombay decision, that the addition even of a minor coparcener after the 
expiry of the period of limitation as plaintiff to a suit on a mortgage is not 
fatal to the suit (a) . 

Now see section 21 of the new Limitation Act, 1963. 

Illustration 

• 

A and B are members of a joint family which owns a house in Bombay. A alleging 
that C is in wrongful occupation of the house, alone sues C to recover possession of the 
house. The suit is instituted on January 1, 1911. The last date for instituting the suit is 
August 15, 1911. The suit comes on for hearing on 1st September 1911. C contends at 
the hearing that B is a necessary party to the suit. Here B is obviously a necessary 
party to the suit, and if he were to be added as a plaintiff the suit as regards him would 
be deemed to have been instituted on that date [the Indian Limitation Act, 1908, sec. 22], 
and this would clearly be after the expiration of the period of limitation for instituting 
the suit. The suit must therefore be dismissed. But if A was the moTiager and B was 
an adult at the date of the smt the Court could direct B to be joined as a plaintiff even 
after the expiry of the statutory period unless C objected to B’s non-joinder at an early 
stage of the proceedings: Guravayya v. Dattatraya (1904) 28 Bom. 11. 

It will be seen from what is stated above that the question as to who should be 
joined as plaintiffs, dealt with in the preceding section is important because of the 
provisions of sec. 22 of the Indian Limitation Act, 1908. 

253. Decree against manager and res judicata. —A decree passed against 
the manager of a joint family as re-presenting the family for a debt contracted 
by him for family necessities, or for the family business, or in respect of 
family properties, operates as res judicata under the Code of Civil Procedure, 
sec. 11, Explanation 6, and is binding upon all members of the family includ¬ 
ing minors, and it may be executed against the whole coparcenary property. 


(u) Kalidas v. Nathu (1883) 7 Bom. 217; Bam- 
sebuk V. Bam Call (1881) 6 Cal. 815; Seshan v. 
Veera (1909) 32 Mad. 284, 4 I.C. 38; Girwar v. 
Makbunessa (1916) 1 Pal. L.J. 468, 36 I.C. 542, 
('16) A.P. 310 ILimitation Act, 1908, s. 22]. 

(i) Curacatjya v. Dattatraya (1904) 28 Bom. 11 
Isuit for possession of land), following Hari Copal 
V. Gokaldas (1888) 12 Bom. 158. Also see Deoi- 
das V. S/ifi$haiJoppo (’61) A-SC. 1277. 


(y) Pateshri v. Budra Narain (1904) 26 All. 528 
[suit for possession], s.c. on app. to P.C. sub- 
nominee Imdad Ahmad v. Pateshri (1910) 37 l.A. 
60. 52 All. 241, 6 I.C. 981. See also Chetan 
Singh V. Sartai Singh (1924) -46 All. 709, 79 I.C. 
1001, (’24) A.A. 908. 

(o) Thakur Mani v. Dai Hnni (1906) 33 Cal. 
1079, 1093. 
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although the other members were not parties to the suit (b). It is otherwise 
the decree is against the manager personally. A decree, even for a family 
debt passed against the manager personally, cannot be executed against the 

necessary, in order that a decree against the manager may 

flf against coparceners who were not parties to the suif 

that the plaint or written statement should state in expres^i^s that he ^ 

is^'Tn if ® manager. It is sufficient if the manager 

§ 25 ” (^5) ^ ^ ^ representing the whole family (d). lee 

Illustration 

‘iir the iFc^^ C’s“interest%he" e?n! Sgl C 

y , and even if C was a minor: Baldeo v. Moharak (1902) 29 Cal. 583. 

B, they‘b;in^ tt’rf t'" Personal decree against A and 

the separate pr'^pirties abo of i ^d R ^ 

against C, even if C was an adult ^ ^ F ^ entitled to a personal decree 

c was an adult, for C was not a party to the contract. See § 240. 

managei' wm deeiii^d T"h5" " A suit by or against the 

iamilv if the circiimrfaT, brought by him or against him as representing the 

property involv^i?^?h^%° case show that he is the manager of the fSnUy and the 
mXger iT the nia ntiff .K . property (e). It is not necessary, where the 

as manager or wh(>r<i h J plamt should stete in distinct terms that he is suing 

represent the familv ^ being sued as manager. A karta can 

as such (/) ^ effectively in a certificate proceeding thou^ he is not named 

one disirdtsino'*^^^*”^* i^nag^s suit.—The decree referred to in this section may be 
one dismissmg the suit brought by the manager as plaintiff (g). 

A’s n?ie?hnn^^^^* iTiju^tion.—A and his son B are members of a joint family. 

K C sues A for an mjunction restraining A from tethering cows and storing 


(b) Dauiaf Webr Chand (1888) 15 Cal. 

/iQOTt .V,, Lingangott^dfi v. Basangowda 

SlQld^ rr' Sbonlar v. Jaddo Kunwar 

f'Wl^ APr 24 I.C. 504, 

f Jaddo Kunwar v. Sheo 

^ 902; Sheo Per- 

a^ An* 20 Cal. 453, 38 I.A. 45. 

20 ril Baldeo v. Mobarak (1902) 

^al. 583; Kunjnn y. Sidda (1899) 22 Mad. 461- 

^4 Bom. 597; Bhana v. 

21 Bom. 616; Kashinath v. Cbim- 
oV* ®°"’- 477; Saicborom y. DevH (1899) 

-o 372. In Channa Basur€gou;da v. Ranee- 

gou-da ( 51) A. Mysore 38, the manager and the 
adult member of a joint family were made defen¬ 
dants to a mortgage suit, and it was held that 

the adult member? could be taken to represent 
their progeny, and the decree was binding 
entire family. In Laxman v. Vinayak 
(1916) 40 Bom. 329. 33 I.C. 956, (*16) 

A.B. 262, it w.as suggested that the rule laid down 
m this section applied only if the manager was 
the father, but this view is not correct. See also 
Jahangir y. Janardhan (1947) All. 218; Cur- 
bfuappa V. Vanfcot (*56) A. Hyd. 146; Ghosiu 
Khan V, Naiar Ali ('57) A.N. 91; Kumaji Sare Mai 


V. Kalwa Deoadattam ('58) A. Andh. Pra. 216. 

(c) V'traragai/omma v. Samudrala (1885) 8 Mad. 
208; Guruvappa v. Thimma (1897) 10 Mad. 316; 
Sathuvauuon y. Muthusami (1889) 12 Mad. 325; 
Balbir Singh v. Aiudhia (1887) 9 All. 142; Ram 
Daijal V. Durga Singh (1890) 12 All. 209; Lachmi 
V. Kunji Lai and anr. (1894) 16 All. 449; Mela 
Mai V. Cori (1922) 3 Lah. 288, 66 I.C. 485, (*22) 
A.L. 200. 

(d) Hori Lai v. A/unman Kunwar (1912) 34 All. 
549. 15 I.C. 126; Lalchand v. Sheogocind (1929) 
8 Pat. 788. 128 I.C. 331, (’29) A.P. 741; Ram 
Kishan v. Ganga Ram (1931) 12 Lah. 428, 133 
I.C. 116, (31) A-L. 559; Pirthipal v. Rameehwar 
(1927) 2 Luck. 288. 99 I.C. 154, (’27) A.O. 27; 
Surendra Sath v. Sambhunath (19^) 55 Cal. 210, 
104 I.C. 219, ('27) A.C. 870. 

(e) Afiilgunrf Co-operative Credit Society v. 

Shidlingappa Iswarappa (1941) Bom. 682. 197 

I.C. 428, ('41) A.B. 385, 43 Bom. L.R. 807. 

(/) .^fani Sahoo v. Lokanaih (*50) A. Orissa 140; 
Lalchand v. Seogobind, 8 Pat. 788; Hari Prasad 
V. Lai Behari, 19 Pat. 618 (F.B.). 

(g) See Lingangowda v. Basangoteda (1927) 54 
LA. 122, 51 Bom. 450, 101 I.C. 44, (527) A.PC 
56. 
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premises, and a decree is passed against A. The decree may be 
executed after As death against his son B, though the son was not a party to the suit (h). 


Criminal Procedure Code, mS.—An adverse order passed 
^der sec. 145 of the Cnnunal Procedure Code agamst the manager requiring him to 
delivery possession of a property to another person binds the other members of the 
tanuly, though they were not parties thereto (i). 


254. Decree against father as manager and res judicata.— A decree 
obtained against the father as manager of a joint family is binding upon his 
so^, if in the case of minor sons he was acting in the former litigation on their 
behalf m their interest (j), and in the case of majors with the assent of the 
majors. Such a decree operates as res judicata by virtue of the provisions of 
Explanation VI of sec. 11 of the Code of Civil Procedure (k). See § 251(5). 


IV.—ALIENATION OF COPARCENARY PROPERTY 

255. Who may alienate coparcenary property.—The following persons 

alone have power to alienate coparcenary property so as to pass a good title 
to the alienee: — 


(1) the whole body of coparceners, where they are all adults (1 ); 

(2) the manager, to the extent mentioned in § 242; 

(3) the father, to the extent mentioned in § 256; 

(4) a sole surviving coparcener in the circumstances mentioned in § 257. 

No other coparcener is entitled to alienate coparcenary properly so as to 
bind the other coparceners unless he is authorized by them to do so (m). 

We are not dealing now with the power of a coparcener to alienate his own interest 
in coparcenary property. That subject is dealt with in §§ 258-260 below. 


256. Alienation by father.—A Hindu father as such has special powers 
of alienating coparcenary property which no other coparcener has. In the 
exercise of these powers— 

(1) he may make a gift of ancestral movable property to the extent men¬ 
tioned in § 225, and even of ancestral immovable property to the 
esttent mentioned in § 226; 

(2) he may sell or mortgage ancestral property, whether movable or im¬ 
movable, including the interest of his sons, grandsons and great- 
grandsons therein, for the payment of his own debt, provided the debt 
was an antecedent debt and was not incurred for immoral or illegal 
purposes [§ 295]. 


(h) Manual v. Kikabhai (1931) 33 Bom. L.R. 
1118, 134 I.C. 968. ('31) A.B. 482; Canesh v. 
Naratjan (1931) 35 Bom. 709, 134 I.C. 961, ('31) 
A.B. 484. 

(0 Vcnkntasomaraiu v. Varahalaraju (1929) 52 
Mad. 787, 122 I.C. 17. ('30) A.M. 48. 

(0 Venkatanaratjana v. Somaraju (1937) Mad. 
880 (F.B.), 171 I.C. 101, (*37) A.M. 610. As to 
comcDt decree see Basant Lai v. Rameshwar Pra- 
•od ('57) A.A. 287. 


(1:) (1927) 54 I.A. 122, 51 Bom. 450, 101 IC 
44. ('27) A.PC. 56. supra. ' 

LR* v. Ramyad (1874) 12 Beng. 

Irn) Curutappa v. Thimma (1887) 10 M.id. 316- 

Sa/iefc Lai <1893) 20 Cal. 453. 
461; Krishna v. Kru/>no$omi (1900) 23 Mad. 597 
600; Puttoo Lai v. RagUubir Prasad (1934) 9 Luck’ 
p7, 147 I.C. 540, (*33) A.O. 535; Gopinath v! 
Jagannath (*69) A. Orissa 18. 
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Except as aforesaid, a father has no greater power over coparcenary pro¬ 
perty than any other manager (o), that is to say, he cannot alienate copar¬ 
cenary property except for legal necessity or for the benefit of the family 
t§ 242]. 


U ^ mortgage by the father for raising moneys for a speculative litigation, which 

a benefit IS not for legal necessity and, there being no antecedent debt, such 

a mortgage is not binding on the sons shares (p). 

a to Christianity and afterwards was reconverted to 

Hinduism a rnortgage by him during the mmonty of his son does not bind the son’s 

could bl ^o^reunfo from his son when he became a Christian and there 

could be no reunion with his son who was a minor (q). 

immovable property consists of raiyati interest in lands, a father if he is 

uX^ss^ it^irshown such interest and the surrender would be upheld 

unless It is shown to be a dishonest transaction intended to prejudice the sons (ql) 

The father is in all cases naturally, and in the case of minor sons necessarilv the 

XarroroDcHl fl! ^ manager, he has the power to alienate copar¬ 

cenary property, but only m the cases specified in § 242 above. As father he has cower 

that 'he^Xs^°no*^no*J^P' property in the cases mentioned in the present section. B^ond 
mat, ne nas no power to alienate coparcenary property. 


25T. Alienation by sole surviving coparcener.—(1) A person who for the 
time being is the sole surviving coparcener is entitled to dispose of the copar¬ 
cenary property as if it were his separate property. He may sell or mortgage 
the property without legal necessity or he may make a gift of it. If a son is 
subsequently born to him or adopted by him, the alienation, whether it is 
y way of sale, mortgage or gift, will nevertheless stand, for a son cannot 

alienations made by his father before he was born or begotten 

Is 270]. 


(2) As to dispositions by will, see § 368 below. 

(3) As to the rights of a widow sharing her deceased husband*s property 

under the Hindu Women^s Rights to Property Act, 1937 to challenge alienation 

by sole surviving coparcener of her husband see the undermentioned case 
(q2) and § 35 ante. 


OF UNDIVIDED COPARCENARY INTEREST 

258. Gift of undivided interest.—(1) According to the Mitakshara law 
as applied in all the States, no coparcener can dispose of his undivided interest 
in coparcenary property by gift (r). Such transaction being void altogether 
there is no estoppel or other kind of personal bar which precludes the donor 
from asserting his right to recover the transferred property (s). He may, 


(o) Chinnnii’/ft v. Perumal (1890) 13 Mad 51- 

natjnl<kuf V. Hubbanna (1893) 16 Mad. 84- Bala v! 
Baton 22 Bom. 825; Ningareddi v. Laksh- 

maua 11902) 26 Bom. 163 (gift to a concubine); 
Rnltofa V. Pidicat (1904) 27 Mad. 162; Mahendra 
SiMg/j v. Attar Singh (’67) A.A. 488. 

(p) Ram Chandra v. Jang Bahadur (1926) S Pat. 
198, 90 I.C. 553, (’26) A.P. 17. 

(q) Vella Venkatasubbayya v. Yella Venkatra- 
niayya 11944) .Mad. 33. 

fql) Sheoprasad Sahu v. Deocharan Sahu (1934) 
13 Pat. 390, 151 I.C. 188, (’34) A.P. 212. 

(q2) Ramaltngam v. Ramalakshmi (’58) A.M. 


228; (1958) Mad. 7; (1937) 2 Nfad. L J. 382. 

(r) Baba v. Timma (1884) 7 Mad. 337 [F.B.]; 
Ponnusami v. Thatha (1886) 9 Mad. 273; Ramanna 
V. Venkata (1888) 11 .Mad. 246; Rottala v. Pulicat 
(1904) 27 Mad. 162 at p. 166; Peramaiiayakam v. 
Sicaramnn 11952) Mad. 8-33, (’32) A..M. 419 

(F.B.); Salcalingam v. Lingamurihy (*62) A.A.P. 
173; Uddaram v. Ranu 11873) 11 Bom. H.C. 76; 
Veitdracandas v. Xamunabai li875) 12 Bom. H.C. 
229; Kalu v. Barsu (1895) 18 Bom. 80-3; Tatoba 
V. Tarabai (1957) 59 Bom. L.R. &3-3. 

($) Venkatappayya v. Raghavayya (*51) A-M. 318. 
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however, make a gift of his interest with the consent of the other coparceners 
(t). 

(2) As to disposition by will after the coming into operation of the Hindu 
Succession Act, 1956, see section 30 of that Act and Notes thereunder. Also 
see § 368. 

S^arate and self-acquired property .—A coparcener may dispose of his separate or 
self-acquired property in any way he likes [§ 222]. 

259. Sale or mortgage of undivided interest.—Bombay, Madras and 
Madhya Pradesh.—According to the Mitakshara law as administered in the 
Bombay and Madras States, a coparcener may sell, mortgage, or otherwise 
alienate for value his undivided interest in coparcenary property without the 
consent of the other coparceners (u). 

The same rule applies to cases governed by the Mitakshara law as ad¬ 
ministered in the Madhya Pradesh (v). 


260. Sale or mortgage of undivided interest—Other States.—According 
to the Mitakshara law as administered in West Bengal and Uttar Pradesh no 
coparcener can alienate even for value his undivided interest without the con¬ 
sent of the other coparceners (w ), unless the alienation be for legal necessity 
[§ 242], or for payment by a father of antecedent debts [§ 295]. The consent 
of the other coparceners is necessary even if the alienation is made in favour 
of a coparcener (x). 

The same rule applies to cases governed by the Mitakshara law as ad¬ 
ministered in Bihar and Orissa (y), the Punjab (z), and in Oudh (a). 

Also see § 269 (1) and § 270(4). 

According to the strict theory of the Mitakshara law, each coparcener has a proprie¬ 
tary interest in the whole of the coparcenary property. No coparcener, therefore, can 
alienate his interest in the property without the consent of the other coparceners. This 
rule has been strictly applied in many States to cases governed by the Mitakshara law. 


(t) Tagore v. Tagore (1872) 9 Beng. L.R. 377, 
396, L.R. I.A. Sup. Vol. 47, 66. 

(o) Tukarain v. Ramchandra (1869) 6 Boin. H.C. 
A.C. 247; Vasudeo v. Venkatesh (1873) 10 

Bom. H.C. 139; Fafcirapa v. Chanapa (1873) 10 
Bom. H.C. 162; Pandii v. Gorrui (1919) 43 Bom. 
472. so I.C. 765. ('19) A.B. 84; Vitla Button v. 
Ynmenfimma (1874) 8 Mad. H.C. 6; Ait/yagan v. 
Aiyyagari (1902) 25 Mad. 690. 703; Nanjunda- 
stoarni >■. Kanagaraju (1919) 42 NIad. 154, 49 I.C. 
666, (’19) A.M. 500 [settlement on daughter in 
consideration of marriage); Peratnanayakam v. 
Siearornon (1952) Mad. 835, (’52) A.M. 4l9 (F.B.); 
Lakshman v. Rarrtchandra (1880) 5 Bom. 48, 61, 
7 I.A. 181- Pandurarig v. Bhagwandas (1920) 44 
Bom. 341, 55 I.C. 544, ('20) A.B. 341; Suraj 
Bunsi Koer v. Shco Persad (1879) 5 Cal. 148, 166, 
6 I.A. 88, 101-102; Balgobind Dot v. Narain Lai 
(1893) 15 All. 339, 351. 20 I.A. 116-125. See 
also Si<i»ha v. Venkatrami (1915) 38 Mad. 1187, 
1191. 36 I.C. 983, ('15) A.M. 740 [speciBc per¬ 
formance]; Carxpati v. .Vfotiram (1947) Nag. 172; 
Saraijan v. Namdeo (1955) Nag. 772, ( 55) A.N. 
208; RajafifKi v. Dhortdusa (’70) A. Mys. 270. 

iv) Sued Kasam v. Jarawar Singh (1922) 49 LA. 
358, 50 Cal. 84. 68 I.C. 573, ('22) A.PC. 353; 


Bhojrai v. Nathuram (1917) 37 I.C. 498, 12 N.L.R. 
161, (’16) A.N. 25. 

(u)) Siadho Parshad v. Mehrban Singh (1891) 18 
Cal. 157, 17 I.A. 194; Sadabart Prasad v. Fool- 
bash (1869) 3 Beng. L.R.F.B.R. 31; Kali Shankar 
V. Sawab Singh (1909) 31 All. 507, 3 I.C. 909; 
Balgobind Das v. Narain Lai (1893) 15 All. 339, 
351, 20 I.A. 116, 125; Manna Lai v. Karu Singh 
(1919) 1 Pat. L.T. 6, 56 I.C. 766, ('19) A.PC. 
108; Chandrodeo v. Mata Prasad (1909) 31 All. 
176, 1 I.C. 479 [F.B.). For other cases, see § 
269 below. 

(x) Chandar v. Dampat (1894) 16 All. 369. 

(y) /u:alo Prasad v. Maharajah Protap (1916) 1 
Pat. L.J. 497, 37 I.C. 184, {'16) A.P. 203; Amar 
Dayal v. Har Pershad (1920) 5 Pat. L.J. 605, 58 
I.C. 72, (’20) A.P. 433; Krtshnadeb v. Jokhilal 
(’56) A.P. 290. 

(z) Piore v. Ram (1912) P.R. No. 21, p. 75, 11 
I.C. 443; Ralla Ram v. Atma Ram (1933) 14 Lah. 
584, 150 I.C. 184, (’33) A.L. 343. 

(a) (1891) 18 Cal. 157, 17 I.A. 194, supra; Ang- 
raj V. Ram Bup (1931) 6 Luck. 158, 127 I.C. 38, 
(’30) A.O. 284; Puttoo Lai v. Raghobtr Prasad 
(1934) 9 Luck. 237, 147 I.C. 540, (’33) A.O. 535. 
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throughout India [§ 289]. I-® J ^ favour of purchasers at an execution sale 

Uase.-A lease stands on the same footing as a sale or mortgage (b). 

261. Rights of purchaser of coparcener’s interest—According to the Mit- 
akshpa law as applied in Bombay, Madras and Madhya Pradesh a coparcener 
may alienate his undivided interest in the entire joinf family property or hl^ 

Srtirs But^ h part of the joint fai^y pro- 

^longing to the coparcenary, for no coparcener can before ^rtition E 

threTt''^t^'^°f® alienate, the alienat^n is valid to 

to the interest in the alienated property (c). According 

Other St ^ prevails m West Bengal, Uttar Pradesh and some 

the can ahenate even his own undivided interest in 

does property without the consent of the other coparceners. If he 

does so, the alienation is not vahd even to the extent of his own interest in 

fl! the Mitakshara law as administered in aU the 

of n rlor-re''^ ^ ^ if- Undivided interest of a coparcener in execution 

of a decree against him [§ 289]. The present section deals with the rights 

co.vr.-fi aser of a specific property, or of a coparcener’s interest in the 

v. * <1 property, as to possession and partition, whether the property has 
een sold by private treaty or in execuUon. Almost all the cases dealt with 
n this section relate to the sale of a specific property or the sale of the un¬ 
divided interest of a coparcener in a specific property. The principles laid 
down in those cases apply mutatis mutandis to the case of a sale of the un- 
VI e interest of a coparcener in all the joint family properties. 

(1) Right to joint possession in West Bengal, Uttar Pradesh and Madras. 

As regards the purchaser’s right to joint possession the Bombay decisions 

differ in cer^ respects from those of the other High Courts. We shall deal 

hrst. with the decisions of High Courts other than Bombay, and next, with 
Bombay decisions. 


Tl^ purchaser of the undivided interest of a coparcener (d) in a specific 
property— 

(i) at a sale in execution in West Bengal (e) and Uttar Pradesh, or 

(ii) at a private sale or a sale in execution in Madras (/), 

does not acquire a right to joint possession with the other coparceners. Such 
a purchaser acquires merely the right to compel a partition which the copar¬ 
cener whose interest he has purchased might have compelled, had he been so 
minded, before the sale of his interest took place. That right can only be en- 


(I») Jadu V. Abdul (1911) C.W.N. 93. 11 I.C. 
892, 

VUla Butten v. Yamenamma (1874) 8 Mad. 
H.C, 6, 11; Venkatachella v. Chinnaiya (1870) 5 
Mad. H.C. 166, 171; Patil Hari v. Jdakamcfuitui 
(1886) 10 Bom. 363 [mortgage]. 

(d) Reference may also be made to s. 44 of the 
Transfer of Property Act. 

(e) Deendnyat v. Jugdeep Narain (1877) 3 Cal. 
198, 209, 4 I.A. 247; Sura; Bunsi Koer v. Sheo 


Persad (1880) 5 Cal. 148, 174, 6 I.A. 88; Hardi 
Narain v. Ruder Perkash (i883) 10 Cal. 626, 636- 
637. 11 I.A. 26. 

(f) Maharaja of Bobbili v. Venkataramanjula 
(1916) 39 Mad. 265. 267, 25 I.C. 585, (*15) A.M. 
453; Manjaya v. Shanmuga (1915) 38 Mad. 684, 22 
I.C. 555, ('14) A.M. 440 [private sale]; Jagdish v. 
Rameahtoar (’60) A.P. 54; Laxmin ara sa mm a v. Ran- 
ganayakamma (’64) A. Orissa 43. 
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forced by a suit for a general partition to which all the coparceners must be 
joined as parties (g). The purchaser may in such a suit ask the Court to 
allot to his vendor the specific property sold to him, and the Court may allot 
that property to him if the interest of the other coparceners will not be pre- 
judiced thereby [sub-§ 3]. 

Where the purchaser has not obtained possession, but claims the whole 
property as his own, the non-alienating coparceners may sue him for a dec¬ 
laration that he is entitled to no more than the undivided interest of the 
alienating coparcener. The proper decree to be i>assed in such a suit would 
be an order declaring that, by virtue of the sale, the purchaser acquired only 
the imdivided share of the alienating coparcener in the property with such 
power of ascertaining the extent of such share by means of a partition as the 
alienating coparcener possessed and confirming the jxissession of the other 
coparceners subject to such proceedings as the purchaser may take to enforce 
his rights (h). If the purchaser has obtained possession, the non-alienating 
coparceners are entitled to sue for and recover possession of the whole of the 
property for the benefit of the joint family including the vendor. The pur¬ 
chaser is not entitled in such suit to an order for partition either of the specific 
property sold to him or of the joint family properties in general; he must, if 
he wants to realize his vendor*s interest, bring a suit of his own for a general 
partition. Where a suit therefore is brought by the non-alienating copar¬ 
ceners for possession, the proper decree to be passed would be an order direct¬ 
ing the purchaser to deliver possession to the plaintiffs of the whole property, 
and declaring that the purchaser is entitled to a declaration that he has 
acquired the undivided interest of his vendor in the property and that he is 
entitled to take proceedings to have that interest ascertained by partition (t). 
But to protect the purchaser a further direction is added that the execution 
of the decree, so far as it directs the purchaser to deliver possession to the 
plaintiffs, be stayed for a specified period, and if before the expiry of that 
period the purchaser brings a suit for a general partition against the plaintiffs 
then the stay should continue until the disposal of that suit, but if no such 
suit is brought within that period, then the stay of execution will stand can¬ 
celled (j). 

In Hamasami v, Venkatarama (k), however, the Madras High Court held, relying 
upon the observations of the Judicial Committee in Ramkishore v. Jainarayan (1), that 
when relief by way of general partition can be conveniently given to the purchaser in 
a coparceners’ suit for possession, as where all the coparceners are parties to the suit 
and the Court is seized of the whole matter, the purchaser should not be driven to a 


{g) Villa Batten v. Yamenamma (1874) 8 Mad. 
H.C. 6. The executing Court has no power to 
direct a partition; Yelumalai v. Srinitxua (1906) 29 
Mad. 294; Brii Lai v. Durga (1920) 1 Lah. 104. 
56 I.C. 254. (*20) A.L. 159; V. C. Thani Chettiar 
V. Dakshinamurthy (1955) Mad. 1278, (’55) A-M. 
288 (nature of suit: limitationl; Canesh v. 
Radhakrishnan (*69) A.M. 416; Laxminarasamma v. 
Ranganayakamma (’64) A. Orissa 43. 

(h) Suraf Bunsi Koer v. Sheo Persad (1880) 5 
Cal. 148, 174-175, 6 I.A. 88. 

(i) Deendayal v. Jugdeep Narom (1877) 3 Cal. 
198, 209, 4 I.A. 247; Baboo Hurdei tiarain v. 
Ruder Perkash (1883) 10 Cal. 626. 637, 11 I.A. 
26; Suhha v. Kjktfviamachari (1922) 45 Mad. 449, 
460-463, 68 I.C. 669, (’22) A.M. 112 [private 


salel; Kandasamy v. Velayutha (1927) 50 Mad. 
320. 328, 96 I.C. 993, (’26) A M. 774 (private 
sale]; Mednl Prasad v. Hand Keshwar (1923) 2 
Pat. 386, 85 I.C. 1014. (’23) A.P. 451 (sale in 
execution]. Papayamma v. Copalakrishnamurty 
(’69) A.A.P. 341. 

(0 Kandasamy v, Velayutha (1927) 50 Mad. 320, 
328, 96 I.C. 993, (’26) A.M. 774; Honmandas v. 
Valabhdas (1919) 43 Bom. 17, 25-26, 46 I.C. 
133, (’18) A.B. 101. 

(k) Ramasami v. Venkatararna (1923) 46 Mad. 
815, 75 I.C. 406, (’24) A.M. 81 (private sale]. See 
also Sellappa v. Masa (1924) 47 Mad. 79. 76 I.C. 
1018, (’24) A.M. 297. 

(0 (1913) 40 Cal. 966, 40 I.A. 213. 20 I.C. 958. 
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The decision in 46 Mad. 815 applies to cases where all the facts are before the Court 
n u°“ '^ enable it to aUow an aUenee to retain the property and such a suit is 
^ u partition. Reference may also be made to the Full Bench decision 
or me same nigh Court in Peramanaijakam v. Siuaraman (1952) Mad. 835. (’52) AM 419 
Also see sec. 44 of the Transfer of Property Act. 


Right to joint possession in Bombay. —The following principles have been 
laid down with regard to the rights and remedies of the purchaser and the 

non-alienating coparceners, whether the sale be one by private contract or 
in execution of a decree (n): 


(1) If the purchaser is a strangev^ and has not obtained possession, he 
should not be given joint possession with the other coparceners, but 
should be left to his remedy of a suit for general partition (o). 

(2) If the purchaser has obtained possession, the non-alienating copar¬ 
ceners are entitled to joint possession of the property with him, and 
if they sue for it, the Court must decree joint possession to them 

(p) • The reason given is that the purchaser cannot, by obtaining a 
possession to which he was not entitled without partition, force on 
the other coparceners the necessity of bringing a suit for partition 

(q) . The proper decree to pass in such a case is one placing the 
plaintiffs-coparceners in joint possession with the purchaser. A 
mere declaration of the plaintiff’s right to joint possession is not 
enough (r). 

(3) Further, if the purchaser has obtained possession, the non-alienating 
coparceners may sue for recovery of possession of the whole of the 
property sold to him; in other words, they may sue for exclusive pos¬ 
session. But the Court is not bound, as in Madras, to eject the pur¬ 
chaser and decree exclusive possession to the plaintiffs, and it may 
in its discretion declare that the purchaser is entitled to hold the 
property until partition, as a tenant-in-common with the other co¬ 
parceners; in other words, the Court may in a proper case allow the 
purchaser to remain in joint possession with the plaintiffs. Each case 
as to the propriety or otherwise of allowing the purchaser joint 
possession should be decided on its own facts (s). 


(m) M927) 50 Mad. 320, 324, 96 I.C. 993. 
(’26; A.Nf. 774 [i>rivate sale), supra. 

(n) nhnu V. Dudlia (1926) 50 Bom. 204, 206, 96 
I.C. 160, (*20) A.B. 399 [where the earlier cases 
are collected). 

(o) Pandurang v. Dliaskar (1874) 11 Bom. H.C. 
72; Krishnaji v. Si(afam (1881) .5 Bom. 496; Balaii 
V. Gonesh (1681) 5 Bom. 499; Pandu v. Coma 
(1919) 43 Bom. 472, 50 I.C. 76.5, (’19) A.B. 84; 
Ishiappa V. Kr(.s/in<i (1922) 46 Bom. 925, 931, 67 
I.C. 833, (’22) A.B, 413. 

(p) Mahahalai/n v. Tinuiija (1875) J2 Bom. H.C. 

138 [coparceners suit for joint possession); Babat'i 
V. Vasiideo (1876) 1 Bom. 9.5 (ditto); Kallapa 

V. Venkatesh (1878) 2 Bom. 676, at p. 678; Dug- 
appa V. VenJcatramnai/a (1681) 5 Bom. 493 (suit 
by coparceners for possession of entire property— 
held entitled only to joint possession with pur- 
cbaier); Patil Hari v. Hakamchand (1866) 10 Boin. 


363 (mortj;agee with possession from one copar¬ 
cener dispossesed by purchaser at a sale in execu¬ 
tion of a decree against another coparcener —held 
mortgagee entitled to joint possession with pur¬ 
chaser); Nana v. Appa (1896) 20 Bom. 627 [suit 
by purchaser for exclusive possession—j'oint posses¬ 
sion decreed); Naranbhat v. Banchod (1902) 26 
Bom. 141 [purchaser’s suit for exclusive possession 
—suit dismissed by trial judge—decree revened 
and suit remanded for inquiry whether purchaser 
should be awarded joint possession on the merits 
of the case); Bhiku v. Puttu (1906) 8 Bom. L.R. 
99. 105-106. 

(q) (1906) 8 Bom. L.R. 99. 106. supra. 

(r) (1902) 26 Bom. 141. 145, supra. 

(s) Bhau V. Budha (1926) 50 Bom. 204, 96 I.C. 
166, (’26) A.B. 399, and the cases cited in f-n. 
(p) al^ve. 
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Thus the Court, may not eject the purchaser if he is a relative of the parties and 
has long been in possession, but may allow him to continue in joint possession with the 
other coparceners. If they do not like joint possession with the purchaser, their remedy 
lies in suing for a partition (t). If the case is one in which joint possession should be 
allowed, the proper decree to pass is one placing the plaintiffs in joint possession with 
the defendant purchaser. If the case is one in which joint possession should not be 
allowed, the proper decree to pass would be an order directing the purchaser to deliver 
possession of the ichole property to the plaintiffs, and declaring that the purchaser has 
acquired the undivided interest of his vendor in the property and that he is entitled to 
take proceedings to have that interest ascertained by partition, with a fuiiher direction 
that the execution of the decree be stayed for a specified period, and if before the expiry 
of that period the purchaser brings a suit for a general partition against the plaintiffs 
then the stay should* continue until the disposal of that suit, but if no such suit is brought 
within that period, then the stay of execution will be cancelled (u). 

Difference between Madras and Bombay vieu)s.—The main point of difference between 
the Madras and Bombay High Courts is that while in Madras the purchaser is not entitled 
in any case to joint possession before partition, in Bombay the Court may in its discretion 
award joint possession to him. The reasons for this difference are as follows: 

(a) According to the Bombay decisions, the purchaser from a coparcener is a tenant- 
in-common with the other coparceners (r). A similar view was taken by the 
High Court of Madras in some of the earlier cases, but that view has since 
been disapproved, and it has been held that the purchaser is not a tenant-in¬ 
common, but has only an equity to enforce his rights by partition (uj). The 
same view has been taken by the Patna High Court (x). 

(b) The Madras High Court (y) has interpreted the judgments of the Judicial Com¬ 
mittee in the undermentioned cases ( 2 ) as laying down the broad proposition 
that the purchaser in possession is liable to be ejected at the instance of the 
non-alienating coparceners. Commenting on this Fawcett, J., said in a Bombay 
case that they were all cases from Bengal where one coparcener has not autho¬ 
rity, without the consent of his coparceners, to alienate even his own undivided 
interest in coparcenery property, and that the Privy Council decisions do not 
amount to saying that in no case can the Court properly allow a stranger 
purchaser to remain in possession with the non-alienating coparceners (a). 

(2) Right to partition .—In Bombay (b) and Madras (c), the purchaser 
of the undivided interest of a coparcener in a specific property belonging to 
the joint family is not entitled to a partition of that property alone, for his 
vendor himself could not have claimed it, unless the other coparceners con¬ 
sent to it. He can only enforce his rights by a suit for a general partition. 
In Allahabad (d), and in Calcutta (e) it has been held that the purchaser is 
entitled to a partition of the specific property without suing for a general 
partition, but these decisions are of doubtful authority. 


(t) (1926) 50 Bom. 204. 96 I.C. 166, (’26) A.B. 
399, supra. 

dO V. Valabhdas (1919) 43 Bom. 17, 

25-26, 46 I.C. 133, ('18) A.B. 101. 

(t) See Muttabalay'i v. Titnnfja (1875) 12 Bom. 
H.C. 138, no. which is the first Bombay case oo 
the subject. 

(u*) yianjaya v. ShauniuRa (1915) 38 Mad. 68*1, 
22 I,C. 55.5, ('14) A.M. 440; Maharaja of BobbiH 
V, Venkaiaramanjulu (1916) 39 Mad. 263, 25 I.C. 
585. (*13) A.M. 453. Also see Peramar^ayakam v. 
Sitor^nian (1932) Mad. 835, ('52) A.M. 419 

(F.B.). 

(x) Bhubneshwar Prasad v. Sidheswar (1949) 
A P 309 

(tj) (1916) 39 Mad. 265, 268-269, 25 I.C. 585, 
('15) A.M. 433, supra. 

(x) Suro/ BimsJ Koer v. Sheo Persad (1880) 5 
Cal. 148, 6 I.A. 88; Hardi Narain v. Buder Per- 


hash (1883) 10 Cal. 626, 11 LA. 26; Hamkishore 
V. Jainarayan (1913) 40 Cal. 966, 40 I.A. 213, 20 
I.C. 938. 

(a) Btiau V. Budhu (1926) 50 Bom. 204, 207- 
209, 96 I.C. 166, ('26) A.B. 399. 

(b) Udaram v. (1875) 11 Bom. H.C. 76; 

Murnrrao v. Sitaram (1899) 23 Bom. 184; Shiv 
murdeppn v. Vifappa (1900) 24 Bom. 128; Ishrap^ 
pa V. Krishna (1922) 46 Bom. 923, 67 I.C. 833, 
('22) A.B. 413. 

(c) Venkotarama v. Mecra (1890) 13 Mad. 275; 
Palani v. Masafconon (1897) 20 Mad. 243; A/an- 
jaya v. Shanmuga (1915) 38 Mad. 684, 22 I.C. 
535. 

(d) Ram Mohan v. Mul Chand (1906) 28 Al). 
39. 

(e) Tarinicharan Chakrabarti v. Debendrolal De 
(1935) 62 Cal, 655. 
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W (f), (g), and Allahabad (h), to sue the purchaser for partition 

of the ahenated prop^y without bringing a suit for a general partiti^But 

one of sevCTal non-ahenatmg coparceners cannot sue the purchaser for his 
own snare of the alienated property (i). 

Where a suit is brought by the non-abenating coparceners against the 
purchaser for partition only of the property ahenated, as they are entitled to 
do, the purchaser is not entitled in that suit to counter-claim for a general 
partition. He must bring a suit of his own for a general partition (j). 

chas^for P^i^tion ?nl^of non-alienating coparceners against the pur- 

aUence may offer to bri^g^®). ® partition which the 

betw non-alienating coparcener is his separate property as 

between him and the alienating coparcener, but not as between him Ld his mal iW 

(3) Equitable rights of purchaser on partition.—The alienee of a specific 
prope y or of the undivided interest of a coparcener in such property has on 
a general partition an equitable right to have that property (m), or his alie¬ 
nors share m that property (n), as the case may be, assigned to him if it could 
TO done without injustice to the other coparceners. But there may be equities 
ween t e coparceners or liabilities attaching to the alienor’s share which 
may render it inequitable or impracticable to do so (o). In such a case the 
enTO is entitled to recover from his alienor property of an equivalent value 
out o the properties allotted to the alienor for his share in substitution of the 
pro^rty alienated (p). In making adjustments, the court will take the value 
of the properties at the time of the division and not at the time of the sale (q). 

It has held by the Madras High Court in Sabapathi v. Tharidavaroyd (r) that 

sue equitable relief by way of obtaining substituted property cannot be claimed by or 



(f) Hnnmandas v. Valabhdtu (1919) 43 Bom. 17 
26, 46 I.C. 133, ('18) A.B. 101; Naro Copal v. 
P<7rn«ai/r/« (1917) 41 Bom. 347, 355, 39 I.C. 23. 
( lo) A.B. 130. 


(#?) VenkntacheUa v. Cbinnaya (1870) 5 Mad. 
H.C, 166; C/iinna v. Si/mya (1882) 5 Mad. 196; 
Siibrantanija v. Padmanabha (1896) 19 Mad. 267; 
Ibiirnnisn v, Thcruvenkatasami (1911) 34 Mad, 269 
(F.B.), 4 I.C. 559 {suit by purchaser from dod- 
aheniitiriK coparcener). 

(M Bam Charan v. Afudhia (1906) 28 All. SO. 
(0 S/iynm Sunder v. Jagamath (1923) 2 Pat 925 
74 I.C. 758, (-23) A.P. 590. 


(/) Kandasamu v. Ve(ayu<ha (1927) 50 Mad. 320. 
96 I.C. 993, ('26) A.M. 774. 

(k) Souri V. Pachia (1926) 49 Mad. 483, 91 I.C. 
868. (’26) A.M. 241. 

(/) See Ramkishore v. Jainarayan (1913) 40 Cal. 
966, 40 I.A. 213. 20 I.C. 958; Hanmandas v. Va- 
labhdas (1919) 43 Bom. 17, 46 I.C. 133, ('18) 
A.B. 101. 


(m) Pandifrong v. Bhaskar (1874) 11 Boro. H.C. 
72; Vdaram v. Ranu (1875) 11 Bom. H.C. 76; 
Axyyagari v. Aiyyo^ori (1902) 25 Mad. 690, 718- 
719 [F.B.]; Chinnu Pillai v. KMlimuthu (1912) 35 
Mad. 47. 62. 9 I.C. 596 [F.B.]; Dltulabhai v. Lola 
Dhula (1922) 46 Bom. 28, 64 I.C. 115, (*22) A.B. 


137; Kandasamy v. Velayutha (1927) 50 Mad. 320, 
324. 96 I.C. 993, ('26) A.M. 774; Curlingappa v. 
Sabu (1931) 33 Bom. L.R. 141, 131 LC. 886, 
(*31) A.B. 218. 

(n) Venkatarama v. Mcera (1890) 13 Mad. 275, 

(1902) 25 Mad. 690, 718-719 [F.B.). supra; Mon- 
iaya v. Shanmuga (1915) 38 Nfad. .684 , 22 I.C. 
555, ('14) A.M. 440; v. Rama-r 

Chandra (*57) A. Andh. Pra. 572; Sethu Rama- 
linga V. Vccrasicami (’71) A.M. i74: Also see 
Bam<il:ris/ino v. Suppayya ('65) A. Kerala 77. 

(o) (1902) 25 Mad. 690, 718-719, supra. 

(p) (1915) 38 Mad. 684, 687, 22 I.C. 555. (’14) 
A.M. 440; supra; Sabapathi v. Thandavaroya 
(1920) 43 Mad. 309, 310-311, 54 I.C. 515, ('20) 
A.M. 316. Abo see V. C. Thani Chettiar v. Dak- 
shinamurthy (’55) A.M. 288. (1955) Mad. 1278; 
Peramanayakam v. Sivaranutn .(’52) A.M. 4J9 
(F.B.), (1952) Mad. 835; Norasimhaiah v, Chikka- 
thimmaiah (’54) A. Mysore 115. See (1875) 11 
Bom. H.C. 76. 83. supra. Padmanabha Pillai v. 
Abraham (’71) A. Kerala 154. 

iq) Virupaksha Rcddi v. Chanalal Sico Reddi 
(1944) Mad. 212. 

(r) (1920) 43 Mad- 309, 54 I.C, 515, {'20) A.M. 
316, supra. 
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granted to a purchaser at a Court sale, there being no warranty of title at such sale and 
no privity of contract bet\s’een the auction purchaser and the judgment-debtor; and this 
decision was followed by the Bombay High Court in Chidambarganda v. Channappa (s). 
The view taken in these cases seems to be rather narrow. Neither the purchaser at a 
Court sale nor one by private treaty, of the undivided interest of a coparcener in a joint 
Mi^kshara family can acquire title to any specific property; both are entitled to equities, 
which can and should be granted provided the purchaser is a purchaser for value. The 
correct view, it seems, has been taken by a division bench of the Bombay High Court (t) 
which has refused to follow the two cases mentioned above and held that there is no 
distinction in this respect between a private purchaser and a purchaser at a Court Sale. 
A Full Bench of the Andhra Pradesh High Court has held that the equity which arises 
in the case of a first alienee is not available to the alienee from an alienee of a specific 
item of property from a coparcener and the later alienee cannot maintain a suit for general 
partition claiming the allotment to hun of that specific item (tl). Reference may al.y> 
be made to the undermentioned decisions (t2). 

Limitation .—There is no article of the Limitation Act which specifically provides for 
a suit by an alienee from cooarcener for general partition or for working out his equities 
in such suit. A suit for recovery of possession of immovable property by way of substitu¬ 
tion by an alienee or transferee for consideration from a coparcener falls under Article 
144 of the old Indian Limitation Act, 1908 (u). Now see art. 65 of Limitation Act, 1963. 
Reference may also be made to the undermentioned case (t3). 

(4) Right to sue for partition even after vendor^s death. —^The purchaser 
of the interest of a coparcener is not bound to sue for partition in the lifetime 
of the coparcener. He may sue after his death. The right which he has to a 
partition is not lost by the death of the coparcener (u). 

After the death of the alienating coparcener, the purchaser from him suing for 
partition is not entitled to an equity that the property alienated should be allotted to 
the share of the alienating coparcener so as to be available to the purchaser (ul). 

(5) Share to which purchaser is entitled on partition. —The share to 
which an alienee is entitled on partition is the share which the alienor was 
entitled at the date of alienation, and not at the date when the alienee seeks 
to reduce his interest into possession (it;) [ills, (c) and (d)]. But this 
principle applies only to the fraction representing the .share of the alienor. As 
to the actual items of the property in which the purchaser is entitled to a 
share, it has been held that the family property as existing on the date of the 
suit, is to be taken (x). 

(6) Right to mesne profits. —The purchaser of the interest of a copar¬ 
cener is not entitled to mesne profits between the date of his purchase and 
the date of his suit for partition (y). In a recent case the Supreme Court has 
held that a person who has purchased the interest of a member of the family 
in execution of a decree against him is not entitled to institute a suit against 
the other coparceners for recovery of a share of the income of the family 


<J) 36 Bom. L.R. 694, (1934) A.B. 329. 

•t) Va^uden v. Kun/;orhand (1950) Bom. 777, 
(’51) A.B. 226. 

(<1) Curunadham v. Venkata Rao (’59) A.A.P. 
S23 (F.B.); St</iu Ramalinga v. Veerastvami (’71) 
A.M. 174. 

((2) FotimuniYm Begnm v. Abu Baker (’63) 
A.A.P. 119; Venkata Subbaij'ja v. Srirangam (’56) 
A.A.P. 188. 

I (3) Manikayala v. Narojim/ifliuami (*66) A.SC. 
470. 

(h) Stfamaha(/iLs/imt v. Hamacfiandra (’57) A. A. 
Pra. 572; V. C. Thani Chetiiar \. Dakdunomurthy 
(’55) A.M. 288; Satyanarayana v. kaJishminurayona 
(’63) A.A.P. 281. 

(t) (1902) 25 Mad. 690, supra. 


(tl) Namdeo v. Mumtaz Begum (’64) A.B. 101. 
(It) Chtnnu Pilloi v. Kalimutbu (1912) .35 Mad. 
47, 9 I.C. 596. [F.B.]; Sakarchand v. Naroyan 

(1951) Bom. 217, 52 Bom. L.R. 888, (’51) A.B. 
10 (F.B.) approving Narn Gopal v. Paragauda, 41 
Bom. 347, ('i6) A.B. 130; and ovemiling Curling- 
upr. V. Nan^lapa (1896) 21 Bom. 797 at p. 805; 
Kumnrasuami v. Ratamonikkam (’66) A Kerala 
2C6. 

(x) Stuthtikumara Sathapathiar y Sieanarayana 
Piltai (1933) 56 Mad. 534, 141 I.C, 122, (’33) 
A.M. 1-58. 

(y) yiaharaia of Bobbili v. VenktUaramanjulu 
(1916) 39 Mad. 265, 25 I.C. 585, (’15) A.M. 453; 
Trimbak v. Pandurang (1920) 44 Bom. 821, 57 
I.C. 582, (’26) A.B. 103. 
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properties from the date of his purchase. He can work out his rights only by 
a suit for partition and his right to possession would commence only from a 
period when a specific allotment is made in his fayour (r). Burwhernhe 

without a diyision of the property by 
W the purchaser of the undiyided share of one of the mem- 

possession the^/ "a) ^ ‘he members in 

sold his iSeJel/n '^l^r performance.-If the coparcener who has 

less Sified to ‘he sale, the purchaser is neverthe¬ 

less entitled to specific performance of the agreement for sale (b). 

(8) Purchaser takes subject to equities.—The ahenee of a single copar- 

iTaHhtles” aSiL^Tb ‘° ^ ‘changes, incumbrfnces and 

PurchS o?tb^ co^cenary property or that interest .(c). Thus the 
purchaser of the undivided mterest of a son in joint family property takes 

fathe^ liability attaching to that interest to pay his 

fathers per^nal debts not tainted with immorality (d) [§ 290]. 

(9) Right to impeach prevUms alieriations. —See § 270(4) below. 


itiustrauons 

antecedent debts^and necessity or for payment of 

than the value of A’s of the property alienated is less 

except A and B A lues B and r in^ ^oc interested m the joint family properties 

decision it is for possesion of the property. According to a Madras 

the plopertv ^ ^ declare that C is entitled to retain 

fresh suit for nartition- p thereof, without driving him to the necessity of filing a 
A.M. 81. partition. Ramasami v. Venkatarama (1923) 46 Mad. 815, 75 I.C. 406, (’24) 


and ® family. C is a bhauband (relaUon) of A 

into possession of ^ joint family properties to C. C enters 

Subseouentlv A r* f° ^ of that property, and continues in possession for several years, 
to the Bomh^v ndir,®? exclusive possession of the property. In such a case, according 
with C leaving a proper decree woifid be a decree putting A in joint possession 

for partition- %h ^ continue in joint possession with C to file a suit 

te th^Ma^as iihnl' ^ 96 1^- 166. (’26) A.B. 399. According 

of the wbolo proper decree would be one directing C to deliver possession 

of R in rk^ ^rty to A, and declaring that C had acquired that undivided interest 
eenprfll nar-fi?- liberty to C to file a suit to have that share ascertained by a 

hrina •; e Stay execution for a fixed period to enable C to 

^;^^^rnachaH (1922) 45 Mad. 449, 68 I.C. 69. (’22) A.M. 112; 
wlnbThTyK Velayutha (1927) 50 Mad. 320, 96 I.C. 993. (’26) A.M. 774. The decree 
♦Hp mif K ^ form in Bombay if the Court held upon the facts of the case that 

Bom 2(W^ "^6)^ a 6°^"^ possession with A: Bhau v. Budha (1926) 50 


. , certain ancestral property to M. Subsequent to the mortgage a son B 

IS om to A. Thereafter a partition takes place between A and B, and the mortgaged 
property is divided between them equally. M then sues A and B for a sale of the mort¬ 
gaged property. B objects to a decree against his half share. B’s objection must be 
overxiiled and a decree passed for the sale of the whole property, as the father was 


(s) Sid/ie5^)u.'(ir Mukherjee v. Bhubneshwar Prasad 
(1954) S.C.R. 177. 

(a) Sicaramamurthi v. Venkayya (1934) 57 Mad. 
667. 148 I.C. 1086. (’34) A.M. 364. 

(b) Bhagwan v. Krishnan (1920) 44 Bom. 967. 
58 I.C. 335. (’20) A.B. 104. 

(c) Udaram v. Ranu (1875) 11 Bom. H.C. 76; 


Noroyan v. Nathaji (1904) 28 Bom. 201; Venlcu- 
reddi v. Venku Beddi (1927) 50 Mad. 535, 538, 
100 I.C. 1018. (’27) A.M. 472. Also see Perama- 
nayakam v. Sicoramon (’52) A.M. 419 (F.B.). 

(d) (1927) 50 Mad. 535, 100 I.C. 1018, (’27) 
A.M. 471, fupro. Also see In Re O^icial Assignee, 
Madras v. VenJkflyya (’65) A.M. 60. 
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entiUed to the whole of the property at the date of the mortgage: Chinnu Pillai v. 
Kaltmuthu (1912) 35 Mad. 47, 9 I.C. 596. The same principle applies to sales: Naro Gonial 
V. Paragauda (1917) 41 Bom. 347, 39 I.C. 23, (’16) A.B. 130. 

(d) A, B and C are members of a coparcenary. A's interest in the coparcenary 
property is sold, and it is purchased by P. B dies after the sale. P then sues A and C 
for partition. P is entitled on partition not to one-half, but to one-third only, the latter 
being A’s share at the date of sale. B’s one-third share wiU pass to A and C by survivor¬ 
ship each taking one-sixth. 

(e) A, a member of a joint family, sells one of the joint properties x to B. Afterwards 
A sues his coparceners for partition, and another property y of an equal value is allotted 
to him on partition. Is B entitled to recover property y from A? It has been held that 
he is. But it has been held that if B sells property x to C, and a partition subsequently 
takes place between A and his coparceners, and property y is allotted to A on partition, 
C is not entitled to recover property y from A, and that Cs only remedy is to sue B 
for damages for breach of warranty, the reason given being that C never bargained for 
that property. 

Privy Council rulings. The three leading Privy Council cases bearing on the subject 
dealt with in the present section are— 

(1) Deendyal v. Jugdeep Narain (1877) 3 Cal. 198, 4 lA.. 247. 

(2) Suraj Bunst Koer v. Sheo Persad (1880) 5 Cal. 148, 6 I.A. 88. 

(3) Hardi Narain v. Ruder Perkash (1883) 10 Cal. 626, 11 I.A. 26. 

In cases (1) and (3), a money decree was obtained against the father, and his “right, 
title and interest” in a specific property belonging to the family was sold in execution 
of the decree, the decree-holder himself being the purchaser. In both cases, tlie pur¬ 
chaser obtained possession of the whole property. The cases were governed by the 
Mitakshara law as applied in Bengal, and the suit was brought by the sons to set aside 
the sale in its entirety on the ground that the debt incurred by the father was without 
legal necessity, and the sale therefore was invalid and that it did not, according to the 
Mitakshara law as applied in Bengal [§ 260], pass even the father’s interest in the pro¬ 
perty as the father Mmself could not have, according to that law, sold his interest. On 
the other hand, it was contended for the purchaser that the debt was contracted for a 
justifying necessity and that he was entitled to the whole property including the sons’ 
interest. It was found in each case that the debt was incurred without legal necessity 
and it was held that the sale being one in execution of a decree (as distmguished from 
a voluntary sale), the purchaser acquired the father’s interest in the property [§ 289]. But 
the purchaser did not acquire the sons’ interest for what was attached and sold was the 
“right, title and interest” of the father only in the property. The Judicial Committee 
accordingly passed a decree directing the purchaser to deliver possession of the whole 
property to the sons and declaring that the purchaser had acquired the interest of the 
father and was entitled to take proceedings to have that interest ascertained by partition. 

Case (2) was also governed by the Mitakshara law, as applied in Bengal. The suit 
in that case was brought against the father for a sale of a family property mortgaged by 
him, and a decree was passed for a sale of the property. The property was put up for 
sale and was purchased by a stranger. The sons had before the sale objected to the sale 
on the ground that the debt incurred by the father was for immoral purposes, but they 
were referred by the executing Court to a regular suit. After the sale, the sons brought 
a suit to set aside the sale. The purchaser had not entered into possession of the pro¬ 
perty as in cases (1) and (3). It was found that the debt incurred by the father was for 
immoral purposes. The Judicial Committee held that the proper decree to be passed 
was an order declaring that the purchaser acquired the undivided interest of the father in 
the property with such power of ascertaining the extent of that interest by means of a 
partition as the judgment-debtor himself possessed before the sale and an order confirming 
the possession of the sons subject to such proceedings to enforce his right as the 
purchaser might take. 

The form of the decree in cases (1) and (3) apolies where the purchaser has 
obtained possession of the property; that in case (2) applies where he has not obtained 
possession. The substance of these forms is set out in sub-§ (1) of the present section. 
Their application is not confined to Court-sales. They also apply to voluntary or private 
sales. It will be noted that in cases (1) and (3), the Judicial (Committee directed the 
purchaser by their judgment to deliver possession of the whole property to the sons, 
though they declared that the purchaser was entitled to the undivided interest of the 
father. 



330 


PRINCIPLES OF HINDU LAW 


§§ 262-264 


262. position of coparcener whose luidivided interest has heen sold.— 
Where the undivided interest of a coparcener has been sold, but there has 
been no partition either at the instance of the purchaser or of the other copar¬ 
ceners, the sale does not affect the status of such coparcener in the family, 
nor does it extinguish his right to take by survivorship the interest of other 
coparceners on their death (e). Even if the other cooarceners sue to set 
aside the sale and to recover their share of the property sold it does not 
normally amount to a partition. WTiether it does or not depends on the form 
of the plaint and the relief granted (f). 

See ill. (d) to § 261, at p. 329. 

263. Rights of mortgagee from a coparcener.— (1) The principles laid 
down in § 261 above apply mutatis mutandis to a mortgagee of joint family 
property from a coparcener. When a mortgage executed by a father for him¬ 
self and an only minor son was found to be not binding on the joint property 
and when another son was born at the time of suit, the mortgage is binding 
on a half-share and not merely one-third-share (g). 

(2) Where a coparcener mortgages a specific property belonging to the 
joint family, or his undivided interest in such property, that property may 
at a partition between the coparceners, be allotted to another coparcener sub¬ 
ject to the mortgage (as a part of the partition arrangement) or the latter 
takes the property free from the mortgage. In the former case the other 
coparceners have in effect obtained the equity of redemption only and are 
liable in the first place to the mortgagee who may sue them on the mortgage 
(h). In the latter case the mortgagee is entitled to recover his claim out of 
the substituted property which falls to the share of the mortgagor at the 
partition unless the partition is unfair and in fraud of the mortgagee (i); 
and may follow it in the hands of a subsequent transferee unless the trans¬ 
fer is shovm to be without notice (j). In a proper case the partition may be 
re-opened (fc). 


264. Renunciation by coparcener of his share. —A coparcener may re¬ 
nounce his interest in the coparcenary projierty in favour of the other copar¬ 
ceners as a body but not in favour of one or more of them (I). If he 
renounces in favour of one or more of them the renunciation enures for the 
benefit of all other coparceners and not for the sole benefit of the coparcener 


(c) CurUttfiapa v. iVandapd (1897) -21 Bom. 797, 
801; Sublicti V. Nokhesingh (19-16) Nagpur 699, 
(’-16) A.N. 35-1. Reference may be made to 
Auiancf/ulu v. Ramaijya (’65) A.A.P. 177 (F.B.). 

'/) Chitrutfakonda Ratnatubbaraya Sartri v. Gana- 
pathiraiu Vetikata Appalanaraaimiutraiu (1940) Mad. 
403, 188 I.C. 700, (’40) A.M. 217. 

(g) Sree Raiah Vasi Rcddi Balachandrasekhara 
Varapratad Bahadur Sfanne Sultan Garu v. Laksh- 
mtitarcuiniham O Or$. (1940) Mad. 913, ‘ (’40) 
A.M. 691. 

|/i) Atmaratnrao v. Bhupendranoth (1941) Nag. 
677, 194 I.C. 537, (*40) A.N. 149, (1940) 
N.L.J. 365. 

(0 Muthia V. AppaU (1911) 34 Mad. 175, 6 


I.C. 991; Buinath tail v. Ramoodeen (1873) 1 

I.A. 106. 21 W.R. 233; Hem Chunder v. Thako 
Moni (1893) 20 Cal. 533; Sbahebzada v. Hdls 
(1908) 33 Cal. 388; Amolak v. Chandan (1902) 24 
AIL 48*5; Sagetuira w Pycri Mohan (1916) 43 Cal. 
103, 30 I.C. 420. (’13) A.C. 339. 

(0 Kharag Saroyan v. Janki Rai (1937) 16 Pat. 
230. 160 I.C. 906. (37) A.P. 546. 

(fc) Lakshman v. Gopot (1899) 23 . 

(0 Peddayya v. Ramalingam (1881) 11 Mad. 

406. But see Sudarsan^nn v. (1902) 20 

Mad. 149. 156, and comp.nre Appa v. Range 

(1883) 6 Mad. 71. where there was no 
tion in fact. The renunciatkm, hawe%^. must 0* 
unequivocal if effect has to be givm to it- 
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or (^parceners in whose favour the renunciation is made (m). Such renun- 

aation is not invalid even if the renouncing coparcener makes it a condition 

^at he would be paid something towards maintenance (n). Reference mav 
be made to § 328 (6). 


Illustrations 

o ^ Hindu brothers, are members of a joint family. A and B execute 

their interest m the joint property in favour of C alone. Subse- 

the joint property, and claims three-fourths of the 
Madras High Court, C is entitled to three-fourths and O is 
Sd Allahabad High Court, the renunciation by A 

fSr ™ugh made m favour of C alone, enures for the benefit of both C and D and 
the property should be divided equally between C and D. 

^ a son D, a release by A of his interest in the coparcenary property in favour 

of his fath^ X enures for the benefit of all the other coparceners including A’s son C lo) 
r wal Bombay the facts were these: A had two sons B and C. C had a son D. 

inteUect; he lived separately and his father aUotted to him property X 
being part of the joint family properUes for his maintenance. After A’s death, B entered 
into po^ession of properties Y and Z being the rest of the joint family properties After- 

B and his father C for partition. C died pending the suit. It was 
neid that all the three properties should be thrown into hotclipotch and divided equaUy 
Mtween B and D (p). Both these decisions were affirmed on appeal by the Judicial 
Comimttee. No assignment of a co-sharer’s interest in actionable claims is necessary when 
ne retires from the membership of the family business and renounces his share therein (q). 


265. Insolvency of manager, father or other coparcener.— (1) Insolvency 
of manager not being the father of the other coparceners .—On the insolvency 
of the manager of a joint Hindu family governed by the Mitakshara law, 
there vest in the Official Assignee or Receiver— 

(a) the separate property of the insolvent manager and his undivided 
interest in the joint family property; and 

(b) it was held in the undermentioned cases (r) that the power of the 
managing member of a joint Hindu family to sell or mortgage the 
interest of the other coparceners for the satisfaction of joint lainily 
debts vests in the Official Assignee under .sec. 52(2) (b) of the 
Presidency Towns Insolvency Act. It was held however that as 
there is no provision corresponding to that of sec. 52(2) (b) of the 
Presidency Towns Insolvency Act, in the Provincial Insolvency Act, 
tmder the latter Act, on the insolvency of the manager his power to 
sell the share of other members would not vest in the Receiver (s). 

It is well settled since the pronouncements of the Judicial Committee in Sat 
Narain v. Behari Lai (t) and Sat Narain v. Sri Kishen Das (u) that the power 


(m) Chatuiar v. Dampat (1894) 16 All. 369; 

Anandrao v. Vasantrao, 17 M.L.J. 184 (P.C.); 

Subbonna v. BaUuubba Reddi (1945) Mad 610 
(F.B.). 

(n) Curusuami v. Marappa (1950) Mad. 665, 
( 50) A.M. 140. 


(o) Wasantrao v. Anandrao (1904) 6 Bom. L. 
925, 947, affirmed on appeal to the P.C. su 

Anandrao v. Vasantrao (1907) 9 Bom. L.: 
See Shicaiirao v. Vasantrao (1909) 33 Boi 
267. 2 I.C. 249, contrast S(c<ignana Tovar 
reriasami (1878) 1 Mad. 312, 5 I.A. 61. 

(p) Mukund v. Balkrithna (1927) 54 I.A. 41 


52 Bom. 8, 105 I.C. 703 ('27) A.PC. 224. 

(q) Brijmohan v. Mahaheer (1936) 63 Cal. 194. 

(r) Ranpayya v. Thanikachalla (1896) 19 Mad. 

74 (elder brother manager); Sardarmal v. Aran- 
vayal (1897) 21 Bom. 205 [uncle manager]; 

Nunna v. Chidaraboyina (1903) 26 Mad. 214 
[eight uncles managers]. 

(») Nori Ramasastrulu v. Teluguntla Balakrishna 
Rao (1943) Mad. 83. 203 I.C. 507, ('42) A.M. 
682 (F.B.). 

(f) 52 I.A. 22. 

(u) 63 I.A. 384. 
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of the father, to sell the interest of his sons is not ‘property’ within the mean¬ 
ing of sec. 17 of the P.T.I. Act. It is not the property itself but the power of 
the father relating to that property that would vest in and could be exercised 
by the Official Assignee under sec. 52(2) (b) of the P.T.I. Act. Accepting 
that principle, the question would be whether the power of the manager to 
sell the family property for joint debts could come within sec. 52(2) (b) of 
the Presidency Towns Insolvency Act. Clause (b) speaks of “the capacity to 
exercise and to take proceedings for exercising all such powers in, or over 
or in respect of property as might have been exercised by the insolvent for 
his own benefit at the commencement of his insolvency or before his dis¬ 
charge.” The expression “own benefit” occurring in the clause means the 
exclusive benefit of the bankrupt. As the right of the manager to sell family 
property is not exclusively for his benefit but is for the benefit of all the 
members the proper view to take would be that such power cannot vest in 
the Receiver under sec. 52 (2) (b) of the Presidency Towns Insolvency Act 
(u). With regard to the father the position is undoubtedly different for the 
father has the power to have the son’s interest in the family estate sold for 
discharge of his own personal debts, 

(2) Insolvency of father .—On the insolvency of the father of a joint 
Hindu family governed by the Mitakshara law, there vest in the Official 
Assignee or Receiv^er— 

(a) The separate property of the insolvent father and his undivided in¬ 
terest in the joint family property; and 

(b) The power which the father has to alienate the joint family property 
including the interest of his sons therein for paying his antecedent debts not 
contracted for an immoral purpose. In cases governed by the Presidency- 
Towns Insolvency Act, 1909, this power vests in the Official Assignee under 
sec. 52(2) of the Act (lo). It does not pass by survivorship to the son and it 
may be exercised by the Official Assignee or by the Receiver after the 
father’s death (x). As to cases governed by the Provincial Insolvency Act, 
1920, the law on this point is now settled by legislation and the Provincial 
Insolvency (Amendment) Act, 1948, which came into force on 12th April 
1948, enacts as follows: — 


Sec. 28 (A) “Insolvent’s Property to comprise certain capacity: — 

The property of the insolvent shall comprise and shall always be deemed 
to have comprised also the capacity to exercise and to take proceedings for 
exercising all such powers in order or in respect of property as might have 
been exercised by the insolvent for his own benefit at the commencement of 
his insolvency or before his discharge.” Thus there is no longer any distinc¬ 
tion between the provisions of the Presidency Towns Insolvency Act, and 
those of the Provincial Act, in this respect and the change of law in the 


(o) Per Leach, C.J. in Nori Ramasastrulu v. 
Teluguntla (19-43) Mad. 83 (F.B.); Virupaksha v. 
Chanalal (1943) A.M. 652. 

(tt) 0^cia( Assignee of Madras v. Ramchandra 
(1923) 46 Mad. 54. 68 I.C. 898. (’23) A.M. 55; 
ScHamu(/«u Sertai, In re (1924) 47 Mad. 87. 8() 
I.C. 108, (’24) A.M. 411 [F.B.]; Sat Narain v. 
Sri Kishen (1936) 63 I.A. 384, (1936) 17 Lah. 644, 


38 Bom. L.R. 1129. 164 I.C. 6. (’36) A.PC. 277; 
Balusami. In re (1928) 31 Mad. 417. 11- " 

541. (’28) A.M. 735 [F.B.l; (1903) 26 Mad. 214. 
supra [Indian Insolvency Act. 1848, s. 30]; ' 
deo V, Devidas (1948) Nag. 83 (F.B.)* 

(.t) Fakirchand v. Motichand (1883) 7 Bom. 

(led. I. Act, 1848, s. 7 applied]. 
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Provincial Act has expressly been made retrospective (c). It was accord¬ 
ingly held by the Supreme Court that where a Hindu father who has 
mortgaged the joint family property for an antecedent debt which is not 
illegal or immoral becomes insolvent and the Receiver sells the property, 
the interest of his sons in the property also vests in the purchaser, even in 
the case of a sale held before the Amendment Act of 1948 came into force, 
and the sons cannot redeem the property (d). 

(c) As the interest of the son does not vest in the Official Assignee or 
Receiver, it may be attached even after the insolvency of the father by a 
creditor of the father in execution of a decree obtained by him against the 
father or against the father and son in respect of a personal debt of the father, 
unless, it has been previously sold by the Official Assignee or Receiver, and 
leave of the Insolvency Court is not necessary for attaching the son’s 
shares (e). After attachment the Official Assignee or Receiver cannot exer¬ 
cise the power of sale as the father himself could not have done so [ill. (a)]; 
see § 295(5). Where the son’s share is attached after the insolvency of the 
father, the proper procedure is to carry out execution proceedings in combi¬ 
nation with the Official Assignee or Receiver so that the entire property may 
be sold at the same time to the benefit both of the attaching creditor and the 
father’s creditors (f). 

(d) As in the case of the father, so in the case of the Official Assignee 
and Receiver, the power to sell the son’s share for paying the father’s debts 
subsists if at all only so long as the family remains joint. After partition the 
Official Assignee or Receiver cannot sell the son’s interest as the father him¬ 
self could not have done so [§ 294(4)]. It has accordingly been held that if 
the son sues the father for partition of joint family property pending the 
insolvency of the father, the Official Assignee or Receiver cannot sell the son’s 
share. The institution of a suit for partition puts an end to the joint family 
status [§ 325(1)] and with it, to the right also of the father to sell his son’s 
share for his debts, and as a result, extinguishes the right (even if it can pass 
otherwise) also of the Official Assignee or Receiver to sell the son’s share for 
the father’s debts (g). But though the Official Assignee or Receiver cannot 
sell the son’s share after the institution of a suit for partition, he can institute 
a suit against the son for realizing debts due to the father’s creditors and 
enforce the decree in such suit by selling the son’s share or he may apply to 
be joined as a party in the son’s suit for partition and by proper procedure 
can obtain a decree which he can execute against the son’s share (h) 
[iU. (b)]. 


(c) See Official Receiver of Ramnad v. Devarayan 
(1948) 2 M.LJ. 415. 

(d) Cheruvu Nagesncaraswami v. Rajah Vodrevu 
Vtju-aiundaro ilao (1953) S.C.R. 894, ('53) A.SC. 
370. 

(e) Arunachalam v. Sabaratnam (1939) Mad. 585. 
if) Allahabad Bank Ltd., Bareilly v. Bhagwan 

Das (1926) 48 All. 343. 92 I.C. 309, (*26) A.A. 
262 (Prov. I. Act]; (1925) 49 Bom. 785, 89 I.C. 
996. ('25) A.B. 416, supra. 

(g) Balusami Ayijar, In re (1928) 51 Mad. 417, 
112 I.C. 541, ('28) A.M. 735 IF.B.); Krishna^ 
murthy v. Sundaramurthy (1932) 53 Mad. 558, 138 


I.C. 225, (’32) A.M. 381; Sot Narain v. Sri KUhen 
Das. 63 I.A. 384, 17 Lah. 644, 38 Bom. L.R. 
1129, 164 I.C. 6, (’36) A.PC. 277. This case 
overrules the contrary decision of the Full Bench 
of the Allahabad High Court, in Bankey Lai v. 
Durga Prasad, S3 All. 868, 135 I.C. 139, ('31) 
A.A. 512, on this point. 

(h) (1928) 51 Mad. 417, 443. 467-468, 112 I.C. 
541, ('28) A.M. 735 [F.B.J, supra; Chatrati Sri- 
ramamurthi v. Official Receiver (’57) A. Andh. Pra. 
692; Bindya Wosini v. Dharamnath Prasad ('68) 
A.P. 378. 
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(3) Insolvency of other coparceners ,—On the insolvency of any other co¬ 
parcener, his separate property and his interest in the joint family property 
vest in the Official Assignee or Receiver and are available for the benefit of 
his personal creditors (t). But the creditors of the insolvent’s father are not 
entitled to priority over those of the insolvent (j). The purchaser of the un¬ 
divided interest of the insolvent coparcener from the Official Assignee is like 
any other private purchaser and is not entitled to mesne profits prior to a 
suit for partition (k). 

IlliLStrations 

, ^ and his son constitute a joint Hindu family. A is adjudged an insolvent on 

the ^Ution of his personal creditors, and a Receiver is appointed of his property. The 
famUy owns five immovable properties of which two are sold by the Receiver. Afterwards 
one of A s personal creditors who had obtained a decree against A and his son attaches 
the wns share in the remaining three properties in execution of the decree. The 
attocnment is v^d and the creditor is entitled to sell the son^s share in these properties 
in eawcution of his decree and apply the sale proceeds in payment of the judgment debt, 
Tile Receiver has no right after the attachment to sell the son’s share in those properties 
for the benefit of the general body of A’s creditors (1). 

(b) A and his sons constitute a joint Hindu family. A is adjudged an insolvent 
on me petition of his personal creditors, and his property vests in the Official Assignee. 
Pending A s insolvency A’s ^ns institute a suit against A for partition of the joint family 
properties. The OflBcial Assignee cannot, after me institution of the suit, sell the son^ 
s^res m the joint family properties, though he may seize them in execution of a decr e e 
that he mav obtain against them in a regular suit to be filed by him against the sons in 

Ayyar, In re (1928) 51 Mad. 417, 112 I.C. 541, (’28) 
A.M. 735 [F.B.J. If the Official Assignee or Receiver himself files a suit for partition 
against the sons after the insolvency of the father, and allows a decree to be pass^ 
allotting separate shares to the sons, and the sons take possession of their shares, he 
cannot afterwards apply to sell those shares for the benefit of the father’s creditors: 
Trayamkeshar v. Babu Bosant (1930) 5 Luck. 248, 123 I.C. 61 (’30) A.O. 36. 

Insolvency Acts.—See Indian Insolvency Act, 11 and 12 Viet. c. 21, ss. 7 and 30 
[repealed]; Presidency-Towns Insolvency Act, 1909, s. 2(e), and ss. 17, 28, and 52; and 
Provincial Insolvency Act, 1920, s. 2(d) and ss. 28, 28(A) and 37. 

Joint Possession.—According to the Madras High Court the Official Assignee is entitled, 
on the insolvency of any coparcener, to joint possession with the other coparceners (tn). 
[Contrast s. 261.] 


Sat Narain v. Behari Lai (n).—To appreciate the exact point of decision of the 
Pnvy Council in this case, it may be necessary to refer briefly to the facts of the case. 
The plaintiil who was the appellant before the Privy Council filed his suit claiming a 
right of pre-emption over an adjoining house basing his claim on the ground of oonti- 
giuty. *^6 defence was that as the father of the plaintiff who was the karta of a 
joint Mitaks^ra family, had been adjudicated under the Presidency Towns Insolvency 
Act, the plaintiiTs interest in the property by virtue of which the right of pre-emption 
was claimed vested in the Official Assignee, and hence no longer existedl The trial 
Court negatived the defence and gave the plaintiff a decree. On appeal to the Lahore 
High Court the learned Judges who heSrd the appeal made an order referring to a Full 
Bench the following question: — 


“Does an order of adjudication against a father vest in the Official Assignee 
his son’s interest in the joint family property?” 


The Full Bench presided over by Shadilal CJ. answered the question in the affuma- 
tive. Against that an appeal was taken to the Privy Council and the Judicial Committee 


(0 Nunnn v. Chidaraboyirta (1903) 26 Mftd. 214, 
221; Lakshnuinafi ChetHar v. Srinitxuo It/^gar 
(1937) Mad. 203. 166 I.C. 378. ('37) A.M. 131. 

(j) Pr. N. Sm. Chockalingam Chtfttior v. Official 
Assignee of Madras (1943) Mad. 603, 206 I.C. 482, 
69 I.A. 157. (*43) A.PC. IS. 

(Ic) Venkatarayudu v. Sicaramakrishnayya (1935) 
58 Mad. 126, 153 I.C. 388, r34) A.M. 676. 

(1) Gopalakrishnayya v. Gopmlan (1928) 51 Mad. 


342, ('28) A.M. 479. The deciaion is oot correct 
with respect to the first two items. 

(m) Officiat Assignee v. Ramachandra (1923) 40 
Mad. 54. 68 I.C. 898, (’23) A.M. 55; 

V. Chokkier (1928) 51 Mad. 567. 109 I.C. 516. 


A-M. 531. , eoa 

) (1925) 52 I.A. 22, 6 Lah. 1, BA I.C. 663, 

A.PC. 18, reversios Behmilal v. Sot Nvdm 

3 Lah. 329. 69 LC. 466. ('23) AX. 1- 
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reversed the decision of the Full Bench and restored the judgment of the trial Judge with 
slight modihcation. 

Their Lordships referred in their judgment to the provisions of S. 17 and S. 2(e) of 
the Presidency Towns Insolvency Act, and held that as the father’s power of disposal 
over the son’s property was not absolute but conditional on his having debts of a parti¬ 
cular type, it could not be regarded as property as defined in S. 2(e) which contemplates 
an absolute and unc^^itional power of disposal. “It may be” so runs the judgment 
‘ that under the provisions of sec. 52 or in some other way, that property may in a pro¬ 
per case be made available for payment of the father’s just debts; but it is quite a 
diiferent thing to say that by virtue of his insolvency alone it vests in the Assignee, 
and no such provision should be read into the Act.” 

In the second case of Sat Narain v, Sri Kishen (o) it was expressly held by the 
Privy Council that the capacity of the father of a joint Hindu family governed by the 
Mi^shara law to exercise his power to sell the joint family estate to enforce the pious 
obligations of his sons to discharge untainted antecedent debts, vests in the Official 
Assignee under Sec. 52(2) (b) of the Presidency Towns Insolvency Act; and although 
such power could be exercised subject to all the limitations under which it could be 
exercised by the father himself it does not militate against the provisions of sec. 49(5) 
or of sec. 17 of the Presidency Towns Insolvency Act. 

The position therefore is: on the insolvency of the father, the son’s share as such 
does not vest in the Official Assignee. The decisions which took that view must be held 
to be incorrect (p). What vests in the Assignee is the power to sell, and the power 
being exercisable for the personal benefit of the father can be regarded as “property” 
of the father himself and is recognised as such in the recent legislation (q) 

(4) Two or more members of a joint family may be adjudicated insol¬ 
vents on a single petition if they are liable on a joint debt and have com¬ 
mitted a joint act of insolvency, but the joint family as such cannot be ad¬ 
judicated insolvent (r). 

(5) See § 522 MuUa’s Laws of Insolvency 2nd Edition pp. 490-498. Also 
see ibid. pp. 498-501. 


266. Joint family firm—Minor—Insolvency. —A minor member of a joint 
family firm cannot as such be adjudged an insolvent (s). 

A Hindu dies leaving a business. On his death the business descends to his five 
sons, A, B, C, D and E. E is a minor. The firm is unable to pay its debts. A, B, C and D 
may be adjudged insolvents, but not E, as E is a minor. This proceeds on the rule of 
English as well as Indian law that an infant partner cannot be adjudicated; an insol¬ 
vent (f). But though E cannot be adjudged an insolvent, the Official Assignee succeeds 
on the insolvency of A, B, C and D, the managing members of the joint firm, to the 
right of a manager to alienate the joint family property including the share of minor 
coparceners for the payment of debts Incurred in the course of the business (u). 

The above observations apply only to an ancestral business. A different rule applies 
when a new business is started by the adult members of a joint family a^r the death 
of the ancestor. In such a caSe the matter rests purely on contract with the re^t that 
on the insolvency of A, B, C and D, the Official Assignee docs not suqce^ to the rights 
of a manager of a joint family fiirm, but gets a right merely to recover the minor’s share 


(o) 63 I.A. 384. 

(p) See Fakirchand v. Motichand (1688) 7 Bom. 
436. 

(q) See Provincial Insolvency Afnendment Act, 
1948, 

(r) Mahabir Prasad Poddar v. Ram Tahat Man- 
dar (1037) 16 Pat. 724, 172 I.C. 737. ('37) A.P. 
665; Pohlo Mai v. Basant Ram I.L.R. 1941 Lab. 
55, 92 I.C. 532. 

if) Sonyoat Charon v. Asutoth (1915) 42 Cal. 
225. 26 I.C. 636. ('15) A.C. 482; Bannai Malfi In 


re (1683) 7 Bom. 411, 413. See also Nohodeep 
Chtmder, In re (1886) 13 Cal. 68. 

(0 (1915) 42 Cal. 225, 26 I.C. 636. (*15) A.C. 
4S2, Tupro. 

(o) Nonna v. Chidaraboyina (1903) 26 Mad. 214, 
but see 42 Cal. 225, 233-240, 26 I.C. 836, ('15) 
A.C. 482, aupro; Mt. Champa v. (y^clal Receiver, 
Karachi (1934) 15 Lah. 9. 144 I.C. 639, ('33) A.L. 
901; Bhola Prasad v. Ramkumar Marw^ (1932) 
11 Pat. 399, 319 I.C. 31, ('32) A.P. 231. 
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for the benefit of the creditors of the parttiership, if the minor was admitted to the benefits 
of the partnership within the meaning of sec. 247 of the Contract Act (v). 

It is well established that a minor cannot be a partner, but he may be admitted to 
the benefits of a partnership between the adult members in respect of a new business 
started by them, in which case the minor’s share in the property of the firm is liable 
for the obligations of the firm. See notes to § 234, “New business,” at p. 289. 


VI.—SETTING ASIDE ALIENATIONS 


261. Setting aside gifts.—A coparcener, according to the Mitakshara 
law, cannot make a gift of the coparcenary property, not even of his own 
interest in the property [§ 258]: Therefore, where such a gift is made, and 
it is objected to by the other coparceners, the Court will set aside the gift in 
its entirety. The gift is not valid even to the extent of the donor’s interest in 
the property [§ 270, sub-§ (1), ill. (a)]. 

The above rule does not apply to gifts by a father of ancestral property 
to the extent mentioned in §§ 225 and 226. 

When a coparcener makes a gift of his entire interest in favour of the sole remain¬ 
ing coparcener such gift may be held to be valid either on the principle of renunciation 
or as a transfer with the consent of all the coparceners, the consent of the other copar¬ 
cener, who is himself the donee, being presumed (lo). 


268. Setting aside sales and mortgage—Bombay and Madras.—(1) 
Where a member of a joint family governed by the Mitakshara law as 
administered in the Bombay and Madras States sells or mortgages more 
than his own interest in the joint family property, the alienation not being 
one for legal necessity [§242] or for payment by a father of an antecedent 
debt [§ 295], the other members or persons to whom their interests in the 
property have passed (x), are entitled to have the alienation set aside to the 
extent of their ovm interest therein (y) . The alienation cannot be set aside 
in its entirety, for according to the law as prevailing in Bombay and Madras, 
a coparcener can alienate his own interest in the joint property. If any 
coparcener has consented to the alienation, the alienation will bind his 
interest also [§ 242(3)]. 


(2) Equities on settiTig aside alieTiations. —Where an alienation is not for 
legal necessity or for payment of an antecedent debt, and it is set aside at 
the instance of the other coparceners as regards their shares, there is no 
equity entitling the alienee to a refund of a proportionate part of the pur¬ 
chase-money in respect of those shares (z). And it has been held that even 
if a suit is brought by the sons for a partition and for setting aside an aliena¬ 
tion made by their father, the sons are not, as a condition to recovering 
their share of the property, under a pious obligation to refund to the alienee 
their share of the consideration received by the father. The ground of the 
decision is that the pious obligation to pay the father’s debts attaches 
to a debt existing at the date of the suit, and that the consideration received 
by the father from the alienee is not in the first instance a debt due from the 


(v) Sonyori Charan v. Krishnadhan (1922) 49 
I.A. 108, 49 Cal. 560, 67 I.C. 124, (*22) A.PC. 
237 [business not ancestral but new—case governed 
by Contract Act, s. 247, and decided under that 
section]. 

(w) Ram Sararv Singh v. Frithipal (*50) A.A. 224. 

(x) Alla Venkataramanna v. Palacherla Mangam- 


o, (1944) Mad. 867. j ao 

(y) Marappa v. Rangasami (1900) Mad. 89; 

aro V. Paragowda (1917) 19 Bom. L.R. 69, 

C. 23. ('16) A.B. 130; Ramappa v. rellaj^a 
928) 52 Bom. 307, 109 LC. 532. ( 28) A.B. ISO. 

(z) Virabhadra v. Gurucenkata U899) 22 Mad. 
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father; it becomes a debt only when the alienation is set aside and a decree is 
obtained by the alienee against the father for failure of consideration (a), 
[See the cases cited in § 269(2)]. 

The method of adjusting equities between alienee and non-alienating coparcener 
was explained in detail in a Full Bench decision of the Madras High Court (b). 

Equities on setting oside aHenatious.—The rule that a coparcener cannot make a 
gift of his share cannot be evaded by making a sale at a grossly inadequate price (c). 

Improvements made by alienee.—See § 185 (Equities on setting aside alienation by 
widow], and the undermentioned case (d). 

JVfesne profits on setting aside alienation .—Where an alienation is set aside under this 
section, and the purchaser is in possession, he may be required to pay mesne profits 
from the date on which the sale is repudiated by the other coparceners, but not from 
the date of sale, the sale being valid until it is repudiated (c). 

Partition—Shares on partition —Mother.—In a suit by a son for partition and separate 
possession of liis share after setting aside the alienation of joint family property made by 
his father, the mother who is a party, is entitled to a share, if the Court comes to a 
conclusion that the alienation is not for a purpose binding upon the family consisting 
of the father, mother and sons (/). 


269. Setting aside sales and mortgages—Other States.—(1) Where a 
member of a joint family governed by the Mitakshara law as administered in 
Bengal, Bihar and Uttar Pradesh sells or mortgages the joint family property 
or any portion thereof without the consent of his coparceners, the alienation 
is liable to be set aside wholly unless it was for legal necessity [§ 242], or 
for payment by a father of an antecedent debt [§ 295], and it does not pass 
the share even of the alienating coparcener. The result is that if the alienation 
is neither for legal necessity nor for the payment of an antecedent debt, the 
other coparceners are entitled to a declaration that the alienation is void in 
its entirety (g). Even in the Punjab where by custom a son cannot claim 
partition against the father, the son is entitled to joint possession with the 
father when the alienation is set aside {h). See § 269 above. 

It has been held in Allahabad and Patna that the alienation can be impeached only 
by a coparcener other than the alienating coparcener or by a transferee who has acquired 
the interest of the entire joint family in the property alienated (i). 


(a) SritiicaTa v. Kuppttiivami (1921) 44 Mad. 
801, 64 I.C. 698, ('21) A.M. 447; Polavarupu. 
lAngaijfja ir Ors. v. Vupputuri Punnayya O Ors. 
(1942) Mad. ,502. 198 I.C. 588, (’42) A.M. 183 
[F.B.). Also see Sat>junutaijanamurtUi v. Sutijanara- 
\ianamurtlii ('66) A.A.P. 349 (sale justifiable in 
part for antecedent debl). 

(b) Peramunaijokam v. Sitaramon (’52) A.M. 419, 
(1952) Mad. 835. 

(c) Rotlala v. Pulicat (1904) 27 Mad. 162. 

(d) Raniappa v. Yeruippa (1928) 52 Bom. 307, 
109 I.C. 532, (’28) A.B. 1.50. 

(e) Hamasami v. Vi-nkatarama (1923) 46 Mad. 
815, 822, 75 I.C. 406, (’24) A.M. 81; Cangabi^an 
V. Vallahhdas (1924) 48 Bom. 428, 432, 87 I.C. 
703. ('24) A.B. 433. 

(/) Puruppa V. Mallappa (’56) A.B. 332 (F.B.). 
(g) Sudabart Prasad v. Foolbash Koer (1869) 3 
Beng. L.R. (F.B.R.] 31 [mortgage]; Modro Parshad 
V. Mcltrban Sing/i (1891) J8 Cal. 157, 17 I.A. 
194 [sale]; Balgobind Das v. Narain Lai (1893) 15 
All. 339, 20 I.A. 116 [mortgage]; Chandradeo v, 
Mata Prasad (1909) 31 All. 176, 208, 1 I.C. 479 
[F.B.] [mortgage]; Ka/i S/ianlcur v. Natcab Singh 
(1909) 31 All. 507, 3 I.C. 909 [mortgage]; Narain 
Prasad v. Sarnam Singh (1917) 44 I.A. 163, 39 
All. 500, 40 I.C. 284, (’17) A.PC. 41 [mortgage]; 


Anant Ram v. Collector of Etah (1918) 40 All 
171, 44 I.C. 290, (’17) A.PC. 188 (mortgage); 

Suhu Ram v. Bhup Singh (1917) 44 I.A. 126, 39 

All. 437, 39 I.C. 280, (’17) A.PC. 61 (mortgage); 
Manna Lai v. Kara Singh (1920) 1 Pat. L.J. 6 
56 I.C. 766, (’19) A.PC. 108 [mortgage]; Ram 

Sahai v. Parbhu Do'jal (1921) 43 All. 655, 63 
I.C. 358, (’21) A.A. 137 (sale); Badam v. Madho 
Ram (1921) 2 Lah. 338, 66 I C. 19. (’22) A.L. 
241 [sale by father); Dana Ram v. Harcharn Das 
(1927) 8 Lah. 678, 107 I.C. 781, (’28) A.L. Ill 
[vale by father); Ramjee Rai v. Copal Ahir (’63) 
A.P. 34; Amar Datfal v. Har Pcr*7iad (1920) 5 
Pat. L.J. 605. 58 I.C. 72. (’20) A.P. 433 [mort¬ 
gage], Ram Bilat v. Ramyad (1920) 5 Pat. L.J. 
622, 58 I.C. 303, (’20) A.P. 441 [mortgage]- 

Mathura v. Raikumar (1921) 6 Pat. L.J. 526, 62 
I.C. 132, (’21) A.P. 447 [F.B.] [mortgage]; 

Angraj v. Ram Rup (1931) 6 Luck. 158, 127 I.C. 
38, (’30) A-O. 284 (suit for possession by mort¬ 
gagee); Malak Chand v. Hira Lai (1936) 11 Luck 
449. 157 I.C. 945, (’35) A.O. 510; Makhanlal v! 
Harnarain (’60) A.M.P. 56. 

(h) Rai Kishore v. Madan Copal (1932) 13 Lah 
491, 143 I.C. 249, (’32) A.C. 636. 

(i) Madan Lai v. Cajendrapal (1929) 51 All 
575, 580, 116 I.C. 436, (’29) A.A. 243; Madan 
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PradS T alienations—Where in Bengal and Uttar 

Sr fu /®*de in its entirety, the question often arises 

f^r thp" °'’ alienor’s share 

for the consideration paid by him to the alienor. It has been held by the 

Judicial Committee that he is not (fc), except perhaps in special circum- 

stances such as those which existed in Mahaheer Persad v. Ramyad (1). In 

h t case the High Court of Bengal declared a charge on the shares of the 

mortgagors (being the father and his eldest son) in favour of the mortgagee 

theirrepresented to him that they had power to charge 
the joint property which, in fact they had not [ills. (1) and (3)]. And 

die ToS t f ^ circumstances exist, 

^e equity (if any) arising out of them cannot be enforced where the copar- 

cener who made the ahenation is dead and his share has passed by survivor- 

I nephews, who are not liable for the 

^rsonal debts and obligations of the deceased (m). They take the share of 

equiirnrl^"] survivorship, and are not affected by any such 


fatheT^ r ® conflict of Opinion whether where a sale is effected by the 
father and the suit is brought by the sons in their father’s lifetime to set aside 
the sale, the sale not being one either for legal necessity or for the payment 
of an antecedent debt, the sons are entitled to a decree without refunding 
^e whole or any part of the purchase money to the purchaser. The High 
Court of Calcutta has held that they are not entitled to a decree without re¬ 
funding t^he whole of the purchase money, the reason given being that imme¬ 
diately the sale is set aside, the purchaser would be entitled to recover the 
whole of the purchase money from the father, and it would thus become a 
■ ^ father for which the whole of the joint family property, 

including the property sold, would be liable by reason of the son’s pious obli¬ 
gation to discharge the father’s debt, unless it was contracted for an immoral 
purpose (n). This view has been dissented from by the Piigh Court of Lahore 
(o), Madras (p), Allahabad (q) and Orissa (ql). 


Lai V. ChUMu (19H) 5J All. 21, 23-26, 128 I.C 
829, ( -30) A.A. 8-32; Kharag t^taratjan v. Jatiki Bn 
(1937) 16 P.it. 230. 169 I.C. 906, (’37) A.P. .'546 
Shifam Hcliori Singh v, Hamcihttar Prasad Saht 
(1941) 20 Pat. 901. 19H I C. 208, (’42) A.P. 213 
Gomfi V. Banwihu.aidas (’71) A. Raj. 211 (F.B.) 

(0 Chamiracicn v, Stata Prasad (1909) 31 All 
176, 1 I.C. 479. 

(*;) Nnrniii Prasad v. Sarnant Smgh (1917) 44 
I.A. 163. 39 All. .300, 40 I.C. 284, (’17) A.PC. 
41 [mortKaKc); AuatU Bam v. Cotlcctor of Etah 
(1918) 40 All. 171. 176, 44 I.C. 290, (’17) A.PC. 
188, followed in Burn Sahai v. Parbitu Daijal 
(1921) 43 All. 633, 63 I.C. 338. (•21) A A. 137; 
Amar Daiial v. Hnr Pcrshad (1920) 5 Pat. L.J. 
603. .38 I.C. 72, (’20) A.P. 4 3 3. 

(/) (1874) 12 Benj?. L.R. 90. explained in 

Aladho Panhad's case (1890) 18 Cal. 137, 160, 17 
I.A. 194, and AViroin Prasad’s c.aje (1917) 44 I.A. 
162’ All. 300, 504. 40 I.C. 284. 

(*17) A.PC. 41; Mahaheer Persad's case w.is fol¬ 
lowed in Jamiina v. Coiig/i (1892) 19 Cal. 401. 
410, where the alienation wj> impeached by a 


stranger to the famih/ who had succeeded to the 
rights of all the coparceners including a copar¬ 
cener who li.id not consented to the alienation. 
See also (1920) .5 Pat. L.J. 603, 58 I.C. 72, (’20) 
A.P. 433, supra. 

im) Madhn Parshad v. Mehrban Singh (1891) 18 
Cal. 1.37, 17 LA. 194. 

(«) Kocr Hasmat Bai v. Sunder Das (1885) 11 
Cal. 396. But see .3/o<//ioo Dtjal Singh v. Golbur 
Singh (1868) 9 W.R. 511. 

(o) Dai/a Bam v. Harcham Das (1927) 8 Lah. 
678. 107 I.C. 781. (’28) A.L. Ill; Badam v. 
Madho Bam (1921) 2 Lah. 338, 66 I.C. 19, (’22) 
A.L. 241. 

(p) Sriniiasa v. Kiippruu.'omi (1921) 44 Mad. 
801. 64 I.C. 698. (’21) A.M. 447; Satyanarayana- 
inuiihi V. Satyanarayanarnurthi (’66) .\.A.P. 349. 

(</) Afadan Cnpot v. Sati Prasad (1917) 39 .\II. 
483. 40 I.C. 431. (’17) A.A. 326; Chandradco v. 
Mata Prasad il909) 31 All. 176. 1 I.C. 479. 

ir/1) Dhanurjoy Dhano Canda (*68) A> Orissa 
179. 
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It has been held by the last mentioned Courts that the pious obligation to pay the 
father’s debt does not attach except to a debt existing af the date of the suit, and the 
price received by the father from the purchaser is in no sense a debt owing by him to 
the purchaser. It becomes a debt only when the sale is set aside by the Court, for it is 
only then that the purchaser is entitled to a refund of the price for failure of considera¬ 
tion. It has accordingly been held by those Courts, that the sons are not, as a condition 
to recovering the property, under a pious obligation to refund any portion of the pur¬ 
chase money, and the sale must be set aside unconditionally. 

(3) An alienation which does not bind the share of the alienor himself 
cannot bind the share of a coparcener consenting thereto [§ 242(3)]. 


/Uustrations 

(1) A and his son B are members of a joint family governed by the Mitakshara law 
as administered in Allahabad. B mortgages his half share to M for his own personal 
benefit without A’s consent and without legal necessity. M sues A and B for a decree 
for sale on the mortgage. The mortgage is void, and it cannot be enforced even against 
B’s share. But M may obtain a money decree against B personally, and attach and sell 
B’s interest in the property in execution of the decree: Balgobind Dos v. Narain Lai 
(1893) 20 I.A. 116, 15 All. 339. [There were no special circumstances in this case to 
entitle M to a charge on B’s share for the money advanced by him to B.] 

(2) A and his brother’s son B are members of a joint ^'xmily governed by the Mitak¬ 
shara law as administered in Bengal. A sells his undivided interest in the joint family 
property to P for Rs. 10,000 without the consent of B and without legal necessity. After¬ 
wards A dies, and his share passes by survivorship to his nephew B. After A’s death, B 
sues P to set aside the sale. The sale by A, though it was of his ov/n share, is void and 
B is entitled to A’s share by survivorship. Even if there was any equity in P’s favour, 
B could not be affected by it. B takes A’s share in his own right by survivorship and 
is not liable for the personal debts of his uncle: Madho Parshad v. Mehrban Singh (1891) 
17 I.A. 194. 18 Cal. 157. 

(3) A joint family consists of three Hindu brothers and their sons, governed by the 
Mitakshara law as administered in Allahabad. The three brothers mortgage the joint 
family property without the consent of their sons and without legal necessity. The 
mortgage is void in its entirety. There being no special circumstances in the case, the 
mortgagee is not entitled to a charge even on the shares of the mortgagors in the 
property: Narain Prasad v. Sariiain Singh (1917) 44 I.A. 163, 39 All. 590, 40 I.C. 284, (’17) 
A.PC. 41. 

In Madho Parshad’s case (1891) 17 lA. 194, 18 Cal. 157 [ill. (2)], Lord Watson dec¬ 
lined to apply the rule in Mahabeer Pcrsod’s case on the ground that no analogy existed 
between the latter case and the case before the Board. In the case of Narain Prasad v. 
Sanuim Singh (1917) 44 I.A. 163, 165, 39 All. 500, 40 I.C. 284, (’17) A.PC. 41 [ill. (3)1 
the Judicial Committee appear to confine the applicability of the rule in Mahabecr Persad’s 
case to cases where an express representation has been made out. Their Lordships dec¬ 
lined to hold that such a representation was to be implied in all cases, and observed: 
"Whether that particular case (i.c., Mahabcer Persad’s case) was rightly decided or not 
it is not necessary to consider here, because the learned judges proceeded upon the foot¬ 
ing that there had been the representation referred to. On looking at the facts their 
Lordships agree with the observation of Mr. Parikh that there was very little, if any, 
evidence of such a representation, but that there was such a representation was the basis 
of the judgment, and unless the learned judges had held that an equity arose out of it, 
their judgment would have amounted to this, that for every mortgage by the head of a 
joint family the property of the joint family could be made available to the extent of the 
interest of the mortgagor. Now whatever may happen when there are special circum¬ 
stances, such as there were in the case referred to, that is not the general law.” Tliis 
decision was followed by the Judicial Committee in Anant Ram v. Collector of Etah 
(1918) 40 All. 171, 44 I.C. 290 (’17) APC. 188. The result is that the rule in Mahabeer 
Persad’s case can no longer be applied except in cases where special circumstances, such 
as an express representation, exist. 

Lease.—A lease stands on the same footing as a sale or mortgage (s). 


(j) Jadu V. Abdul (1911) 16 C.W.N. 93, 11 I.C. 892. 
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has Sd - -parcener 

repudiation of the sale by the other cop^l^er^ (t) ^ ^ of 

conceived) aUhe t^e I” thr^ena^on^dr^*^^”*” r”**^”*' 

Lrn:r/^6Ta:d2l9tTr"T 

equal to a sou born („ ° “” ‘” 

Illustrations 

^ no^son at^the^d^ but T^n^is °t ancestral property to 

gift may be set aside at the insSice of th^ is born to hi^tn two months later. The 

date of the gift. The transaction being a oift ’if^Jifi his mother’s womb at the 

merely to the extent of the son’s share [§ 2 ^ 7 ^: Mad 24?^ 

property to' l°Xithout nwe^^Xhi^^irm\^^ ^ Ma^as. sells certain ancestral 
who though born subsequenrtoX date of ^ be set aside at the instance of a son 
of sale. It will not. however. 1^ set ^de his mother's womb at the time 

mterest m the property [§ 268]: 5abapali v. loiJlasWarlV (1^3^16 

A sells ^certahfan^esteal^property'^t^C&d^^^ the Mitakshara law. 

to pay an antecedent debt of his not contraoi^^H^f therem, witliout B’s consent 

? entirety. It cannot be imDeaoh*^ immoral or illegal purposes. The sale 

debts [§ 295]: see cldhareTZlly is ^ 

V. ivantoo Lall (1874) 14 Beng. L.R. 187, 1 IJi. 321. 

note appended te°^the”iSi!s^tmion.^^^ ahenation.-See Ul. (a) to sub-§ ( 2 ) below, and the 

conceived, or in hi moUie?s wombl^ls^^Jl T^"*^^*^ Hindu law a son begotten (or 
ence. Thus a son in his mother’s respects, to a son actually in exist- 

to inheritance, if bom ahve He is also enSfteH^ ^ ®PPbes to a daughter—is entitled 
entiUed to take coparcenary oroDeKv hf. ^ ® partition. Further, he is 

under his father’s vdll. That^is to against a legatee of such property 

is entitled on his father’s death to ^ hvmg at the time of his father’s death 

who is in his mother" womrat the ofproperty by survivorship, so is a son 
coparcenary property to a third % deatlu The father cannot bequeath 

whether the son was in existence ^t thp survivorship 

at the time [§ 2561. Lastly an ^ death or was in his mother’s womb 

ing at the time of alienatton can aUo^ '"^P^^ched by a son actually exist- 

womb at the time. ” ^ impeached by a son who was in his mother's 

made bv^^fa/hpr'^+ir”^ ^^a^'^^eners.—An alienation of joint family property 
alienation 4 there being no male issue in existence at the date of the 

cannot bP /V. necessity. Such an alienation 

® the date of the alienation on the 

ground that it was made without legal necessity (jc). But an ahenation made 


3S*‘i.C 77S,'"n7)''k.A"4?f ®*- 

Bom^ L c "°''"PP“ ('64) A.S.C. 510, 66 

ifi Somasundaram (1893) 

Mad lie "• (1888) il 

Mad. 246 (gift)j Cirdharee Lall v. Kantoo Lall 


(1874) 14 Ben^. L.R. 187, 1 I.A. 321; Dto 
Naratn v. Canga Singh (1913) 37 All. 162, 20 
I.C. 871, ('15) A.A. 65; Basayya v. Balingayya 
(1947) Bom. 750; VenAro^a Chenchayya v. Bama~ 
lingam ('57) A. Andh. Pra. 744. 

(X) Bholanath v. Kartick (1907) 34 Cal. 372; 
Surai Prasad v. Makhan lAtl (1922) 44 All. 382, 
385, 66 I.C. 134, (’22) A.A. 51; Biswesx^ar v. 
laineswar (’68) Cat 213. 
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by a father who has sons then living not being one for legal necessity, or for 
payment of an antecedent debt, if made without their consent, may be set 
aside by one of those sons—partially or wholly according to the state in which 
the question arises (§§ 259 and 260). If all the sons living at the time of the 
alienation predecease their father and no other son is born befdre the death 
of the last of them so that the father remains the sole coparcener for some 
time, then the alienation is not liable to be impeached by after-born sons (y). 
If, before the sons alive at the time of the alienation are all dead, another 
son is born, in the States referred to in § 260, the alienation may be set aside 
at the instance of the latter also ( 2 ), unless before his birth, the former ratified 
it (a), or their cause of action is lost by limitation (b). But in the Stales re¬ 
ferred to in § 259, if the cause of action of the coparceners who did not 
consent to the alienations is barred, the alienation becomes unimpeachable 
(c). If the coparcener is born before their right is barred, he becomes a 
coparcener with them in the property, the title to which is not yet lost by the 
adverse possession of the alienee and all of them can sue to recover their 
shares or the after-bom coparcener alone can sue to recover his share. It is 
submitted that the principle of the decisions in f.n. ( 2 ) on this page 
applies to these States also; the only difference being that, in the States 
referred to in § 260 the whole alienation may be set aside whereas in the 
States in § 259 the plaintiffs can only recover their share or shares. But an 
opposite view was taken in Bombay and Nagpur (c). The Bombay decision 
was based on Lai Bahadur v. Amhika Prasad (d) and the Nagpur decision. 
Mr. Justice Mukherjee, later Chief Justice of India, who edited the eleventh 
edition of this work expressed the opinion that the Bombay and Nagpur 
decisions were not correctly decided. In a later decision of the Full Bench 
of the Bombay High Court the earlier Bombay case was overruled (e). 


Illustrations 


(a) A, governed by the Mitakshara law, sells certain ancestral property to B, A has 
no son either bom or begotten at the time of the sale. The sale is made without legal 
necessity. The sale is valid, though made without legal necessity, for the restriction that 
a coparcener should not sell coparcenary property without legal necessity applies only 
when there are other coparceners living at the time. Therefore if a son C is bom to A 
two years after the date of the sale, he cannot imoeach the sale. Even if there was a 
son existing at the time of the sale, if the sale had been made with his consent, it would 
have been valid when made, and therefore not liable to be set aside by C. 


Note .—The above case assumes that there has been a complete transfer of the pro¬ 
perty to the purchaser. If the transfer is not complete, as where there is a mere agree- 


(y) Hitendra v. Sukhdco (1929) 8 Pat. 558, 115 
I.C. 886. (’29) A.P. 360; Mukund Singh v. Wazir- 
ruddin (1933) 149 I.C. 506, (’33) A.L. 359; Vit- 
weswara Bao v. Siirya Rao (1936) 59 Mad. 667, 
163 I.C. 712, (’.36) A.M. 440. 

(z) Bunu-aH Lai v. Daya Sunkar (1909) 13 

C.W.N. 815, 822; Tuhhi Ram v. Bobu (1911) 33 
All. 654, 1 I.C. 908; Bhup Kunwar v. Balbir Sahai 
(1922) 44 All. 190. 64 I.C. 885. (’22) A.A. 342; 
Dtvarka Das v. Xru/ian (1921) 2 Lah. 114, 119- 
120, 61 I.C. 628. (*21) A.L. 34; Bhaguat Prasad 
Bahidar y. Debichand Bogra (1941) 20 Pat. 727. 
199 I.C. 408. (’42) A.P. 99; Narayan v. Namdeo 
(1955) Nag. 772, (’55) A.N. 208; Varada v. Sri- 
ramulu (’53) AM. 894, (1953) 1 M.L.J. 31; 

Venkalnramayya v. Krishna Rao (’63) A.A.P. .305. 

(a) Chuttan Ltd v. Kallu (1911) 33 All. 283, 8 
I.C. 719. 


(h) Raia Ram v. Luchmun (1867) 8 W.R. 15. 21; 
Lachmi Narain v. Kit/ian (1916) 38 All. 126’ 33 
I.C. 913; Ranodip Singh v. Parmahtcar Prasad 
(1925) 52 I.A. 69, 47 AH. 165. 86 I.C. 249, (’2.5) 
A.PC. 33; Sethamma y. Venkayya (’.57) A. Aodh. 
Pra. 386; Kumaroswami v. Rajamanikkam (’66) A. 
Kerala 266 [limitatinn, estoppel, rati8c.itioQ]. 

<c) Kadiinath v. Bapurao (1940) Nag. .573 191 

I.C. 271, (’40) A.N. 30.5; Guirath Oil Mills O Mfg. 
Co. Ltd. V. Patel Shakarahhai (1943) Bom L R 
507, (’43) A.B. 239, 1943 Bom. 423. 210 I.C. 
122; Bahadursingh y. Girdharilal (1942) Nag 543 
200 I.C. 166, (’42) A.N. 39. 

(d) (1925) 52 I.A. 443, 47 All. 795, 91 I.C. 
471. 

(e) Shivaii y. Murlidhar (1954) Bom. 794, 
(19-54) 56 Bom. L.R. 426 (F.B.). (’54) A.B. 386. 
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^ completed, the son is entitled to have 

the sale set aside in its entirety if the parties are governed by the Mitakshara law as 

applied in Bengal and Uttar Pradesh, and to the extent of the son's interest if they are 

governed by that law as applied in Bombay and Madras [see sub-§ (1) above]. 

A a son B, sells certain ancestral property to C without B’s consent 

D carnot°lCh"‘2fe XTaH^on. ^ ^ a son D is bom, 

bom to In States referred to in § 260, the sale not being valid when it was made D 

n by B befol^ thrbirr of D 

^ ratification validates a sale as much as consent But no 

11 W.R 480 ^ ^ ^ ^ ffaroddott v. Beer Narain (1869) 


(c) A, his son B, and C alleged to have been adopted by >l’s paternal uncle as hLs 
^rW ^l^tweTn ufem Vtia^ >1 and C diWded the family pro- 

A aberiifg tlfat ?ho^lh“r t k ^ property transferred to^im by 

A alleging that through C was treated by A as the adopted son of his uncle his adontion 

d::/Tat1f Cs ado^uL'^^ therefore entitled to any s^hare of the fa Jly 

pronertv would no? . T the transfer to him of a portion of the family 

a disputed claim Hpnrp^in it could be supported as a bona fide compromise of 

impeach the alienat' to in § 260 B as well as D are entitled to 

20 IC 95a Ramktshore v. Jainarayan (1913) 40 Cal. 966. 40 lA. 213, 


ij^’ (c), in the States referred to ii 

the family excepting the alienor. D may participah 
member of the joint family. 


§ 259 if B files a suit on behalf of 
in the benefit of the decree as a 


(3) An aUenation, valid when it was made, cannot be impeached by a 
son adopted after the date of alienation (/). 

(4) mere an alienation is made in Allahabad of joint family property 
y an tn tut lui coparcener as distinguished from the whole body of copar- 

entitled to impeach the aUenation 
L9 4byj. The following is a statement of the law as settled in that State: — 

(i) The right to impeach an aUenation made by an individual copar¬ 
cener is not confined to the non-alienating coparceners only. It 
may also be exercised by a subsequent transferee who has acquir¬ 
ed by transfer or by limitation the entire interest of the whole 
joint family in the property aUenated (g). 

(ii) Tf^ aUenor himself cannot impeach his own aUenation; nor can a 
subsequent transferee by private contract of the interest only of 
tk 0 ailienor. But a purchaser, though it be of the alienor’s interest 
alone, at a sale in execution of a decree against the aUenor, is 
entitled to impeach a previous aUenation made by the alienor (k). 


(f) Siidnnonft v. Sourjoomonee (1869) H W.R. 
456; fl/tmh/iat v. Lakshinan (1881) 5 Bom. 650; 
Brif Bni Satan v. Alliance Bank of Simla (1936) 
17 Lah. 686, ('36) A.L. 946. 

(a) Muhammad v. Mithu Lai (1911) 33 All. 783, 
11 I.C. 220 [F.D.J; Innyat v. Harden (1923) 4.5 
All 692 74 I.C. 32.5, (’24) A.A. 29; Madun Lai 
V. Gfj,cnJrn,,nl (1929) 51 All. 375, 116 I.C. 436 


(’29) A.A. 243; .\fadan Lai v. Chiddit (1931) 53 
All. 21. 128 I.C. 829, (*30) A.A. 8.52; Bam Kuhore 
V. Bail Xath (1928) 3 Luck. S98. 113 I.C. 410, 
(’28) A.O. 287; Kharag Narayan v. Janki Rot 
(1937) 16 Pat, 230. 169 I.C. 9()6. (’37) A.P, 546; 
Bam S’ath v. Sorirfcrlwi (1948) Na*. 310. 

(h) (1931) 53 All. 21, 128 I.C. 829, (*30) A.A. 
S32, supra. 
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(iii) The reversionary heir to the estate of a non-alienating coparcener 
is also entitled to impeach an alienation made by another copar¬ 
cener (i). 

(iv) A prior mortgagee of joint family property from a single copar¬ 
cener is not entitled to impeach a subsequent sale of that pro¬ 
perty (j). 


JUitstrations 

(a) A, the manager of a joint family, mortgages joint family property to B. A then 
sells the property to C. C remains in possession of the property adversely to the whole 
family for upwards of 12 years. C, having acquired ownership of the whole property 
by adverse possession, is entitled to challenge the validity of the mortgage to B on the 
ground that it was made without legal necessity (k). 

(b) The father of a joint family executes a mortgage of joint family property. He 
then sells the property to meet an antecedent debt. The purchaser, being a transferee 
of the entire interest in the property, is entitled to impeach the mortgage on the ground 
that it was made without legal necessity. 

(c) A. the manager of a joint Hindu family, executes a mortgage of joint fanuly 
property. Subsequently all the coparceners join in selling the property to B. B, being 
a transferee of the interest of all the coparceners, is entitled to impeach the mortgage on 
the ground that it was made without legal necessity. 

(d) A and his son B are members of a joint Hindu family. A executes a mortgage 
of joint family property to C. Thereafter A dies. B dies next. On B’s death his mother 
succeeds to the property for a widow’s estate. C sues B's mother on the mortgage and 
D succeeds to the property as the next reversionary heir of B. D is entitled to challenge 
the validity of the mortgage to C on the ground that it was made without legal necessity. 
The decree obtained by C against the mother would be binding on D unless it was ob¬ 
tained by fraud or collusion (1). 

(e) A, the manager of a joint Hindu family, executes a mortgage of joint family 
property to B. He then sells the property to C. C sues B for redemption. B is not en¬ 
titled to impeach the sale on the ground that it was made without legal necessity (1). 

A female member of a family who is not a coparcener cannot impeach an alienation 
(m). But in case of widows governed by Hindu Women’s Rights to Property Act, 1917, 
see pages 95 and 96, and cases cited on foot-notes (w) and (x). 

According to some Privy Council rulings and a Full Bench ruling of the Allahabad 
High Court, an alienation made by a single coparcener neither for legal necessity nor for 
the payment of an antecedent debt is void. According to later decisions of that Court, 
such an alienation is voidable; See § 269(1). If it is voidable, it is valid until it is set 
aside. Most of the cases cited in sub-§ (4) proceeded on the footing that the alienation 
was voidable. This gave rise to the question as to whether the non-aUenating coparceners 
alone were entitled to avoid it or others also. The answer is as stated in sub-§ (4). If 
the alienation is void, it confers no title on the alienee, and most of the difficulties which 
arise if the alienation is treated as voidable especially where the alienation and the subse¬ 
quent tTcinsfer are both made by the same coparcener disappear altogether, and the 
subsequent transferee would be entitled to contend as a matter of course that the aliena¬ 
tion is a nullity (n). 

271. Limitation for setting aside sales.— (1) The period of limitation for 
setting aside an alienation by a father of joint family property is twelve 
years from the date when the alienee takes possessiem of the property 
[Limitation Act, 1908, Sch. 1, art. 126]. If, however, the alienee has not 
taken possession the only right of the son will be to obtain a declaration 


(i) Sarin Prasad v. Manual (192o) 47 All. 490, 
87 I.C. 291. (’2.1) A.A. 389; Jaipal Sineh v. Lach~ 
ntan Sitiuh {1934) 9 Luck. 657, 149 I.C. .543, (’34) 
A.O. 240. 

(0 Duruo Prasad v. lilinian (1920) 42 All. 50, 
.58 I.C. 487. {’19) A A. 6. 

(k) Miihaminnd v. Mitltn Lat (1911) 33 All. 783, 


11 I.C. 220 tF.B ). 

d) Sarin Praiad v. Mongol (1925) 47 All. 490, 
87 I.C. 294. (’2.5) A.A. 3-39. 

(m) Ml. Ram Pei v. Mt. Giforu ('50) A.A. 76. 

(n) See the judenicnt of Chamier, J.. in Muham¬ 
mad V. Mitltn I,ol n911) 33 All. 783, 790-791, 

11 I.C. 220 [F.B.]. 
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years under!IsfoTthe 

Now see Article 109 of the new Limitation Act, 1963. 

date of the ahen^tio^^ll^tTe Tther doef^^V°” ^ 

younger son, who was then a minS a! K ^ "gainst a 

nation within three years of his attaining m^o^^ity 

IlliMStTation 

of the jointp^opertifs ^ family. In 1906 A sells one 

tL%fe oWe saie^^C Property 

® suit against the father and D in ^ 1 Q Ik attained majority in 

^t aside the sale. If B had sued iif^iqi^^k^’ within 3 years of his attaiJdng 

rCs n ^ ® within the period ofbarrecL 

[Cs suit. It will be noted, is not barred iri^tationT ^“^t (p), 

» ins' 

s. £M"£H~‘£ -p^r» 

date not only as regards the suit nf ^ ^hat js the material 

the suit of a son noTL e^tence H th^rd^? 

given by sec. 6 of the Limitation Arf * extension of tliee years 

in .xlstence u,T“)'."■« 

Illustration 

iLo'^ jointPm^rtiesTo'D^ ^ s®”* °"o 

^ another son E is bom to A. In^920 E br^a« Property to him. In 

T^e suit IS barred as it is brought more more S.?n 19 ^'^ against D to set side the sale, 

t^k possession. The period of hmitiuon iTnot ^ 1! Veare from the date on which D 

K It were to be computed from the date of *»*r(h. 

It was brought within 3 yearsTrom"his"att^n£g majoriS"(r).*‘ 

family property mad ^before^his^K alienation of joint 

ing necLuy fs To^neHo^b!! ,2 

principles apply If the suit ic h V* ^ 
of alienation it is bar^d (s) . 

Judges and Advoit^. maintainability of the suit was assumed by the 


Now see Article 109 of the new Limitation Act, 1963. 


(nl) Chintaman v. Bhagvan f'28> A n •Xfi'X au^ 

:SeT"nn;; 

S3 afro's, 

approvmg Conga Da.jol v. Mani Rom’ ,1909] 31 
p * disapproving Vigncwara 

Nnnd^n^^ “d ZJordiMini v 

«o"‘'ns, 

(p) 53 I.A. 36, 49 AH. 152, 93 I.C. 216, ('26) 


A,PC. 16, supra* 

C.i T V. Parmer/)a-ar Prasad (1925) 

u^‘ A.PC. 

«oi ,r (’57) A. Andh. Pra. 

•ioo; V enugopalasicamy v. Visaesa-ara ('69) A.A.P. 
• •• 

(*) Jiraii v. Venkateih XriVina (19*10) Bora 
109, 187 I.C. 663, ('40) A.B. 136. 
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CHAPTER XIII 

COPARCENERS AND COPARCENARY 
PROPERTY—DAYABHAGA LAW 


Note.—The general effect of the Hindu Womens Rights to Property Act 1937 in 
case of de^h of a coparcener m the joint family governed by the Dayabhaga law ’has 
been pomt^ out under § 35. The Hindu Succession Act, 1956, which allies to HindS 
govern^ hy^ ^ih the schools has brought about some radic;i change^^hT the law of 
succession without abol^hing the joint family and joint family property. The effect of 
that enactment is very far-reaching in case of a Mitakshara coparceSry as will be Ln 
from section 6 of that enactment which applies only to persons governed by the Mitakshara 

general rul^ of .succession laid down in that enactment applicable in case 
of death of a male as weU as female Hindu have brought about very important and radi- 

having some repercussions also on the rights of coparceners and incidents of 
coparcenp' property m case of persons governed by the Dayabhaga law. The effert of 
tho^ has been pointed out m the following paragraphs. Reference may also be 

made to Notes under.section 16 of the Hindu Marriage Act, 1955, for the position and 
rights m a Dayabhaga coparcenary of a son or a daughter bom of a marriage which is 

of th^prentl" enactment and who is to be deemed to be a legitimate child 


272. Distinguishing features of Dayabhaga joint family.—The concen- 
tion of a coparcenary and of coparcenary property according to the Dava- 
bhaga law is entirely distinct from that according to the Mitakshara law The 
object of this chapter is to state the points of distinction between the Mitak¬ 
shara law and the Dayabhaga law, such as have been noted in the Dayabhaga 
and m judicial decisions. ® 


273. Sons do not acquire any right by birth—According to the Mitak¬ 
shara law, each son acquires at his birth an equal interest with his father in 
all ancestral property held by the father, and on the death of the father the 
son takes the property, not as his heir, but by survivonship (§§ 224, 229). 


, . According to the Dayabhaga law, the sons do not acquire any interest by 
birth m ancestral property. Their rights arise for the first time on the 
fathers death. On the death of the father they take such of the property as 
IS left by lum, whether serrate or ancestral, as heirs and not by survivor- 

y\u "T "" "°t,take any interest in ancestral property in 

their father s lifetime, there can be no coparcenary in the strict sense of the 

word between a father and sons according to the Dayabhaga law so far as 
regards ancestral property. 


274. Absolute power of father to dispose of ancestral property —Since 
the sons do not according to the Dayabhaga law, acquire any intent bv 
birth in ancestral property held by the father, the father can dispose of an 
cestral property, whether movable or immovable, by sale, gift, will or other¬ 
wise in the same way as he can dispose of his separate property (u) 


(0 Dayabhaga. chap, i, secs. 11-31, 38, 44. 50, 
chap, ii, sec. 8. 

(ij) RamkUhore v. Bhoobunmoycc (18-59) Beng. 
S.D.A. 229, 2.50-2.51; Dcbcndra v. Brojcndra (1890) 
17 Cal. 886. The same rule applies to property 


the surcessioa to which is governed by the Jaw 
of pnmog^.ture; Uddoy v. Jadublal (1880) 5 
Cal. 113; Nornm v. Lokcnath (1881) 7 Cal. 461- 
Kunin Behan v. Gourhuri ('.58) A.C. 105; Patrik 
V. Jhulon ( 69) A. Manipur 33. 
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According to the Mitakshara, the powers of a father to dispose of an¬ 
cestral property are limited [§ 258]. 

Section 30 of the Hindu Succession Act, 1956, now enables a male Hindu 
in a Mitakshara coparcenary to dispose of by will his interest in the copar¬ 
cenary property. It also recognises in effect the right of a male Hindu 
governed by the Dayabhaga law to dispose of by will his interest in copar¬ 
cenary property. 


275. No right of partition or to accounts against father.—Since sons, 
according to the Dayabhaga law, do not acquire any interest by birth in an¬ 
cestral property, they cannot demand a partition of such property from the 
father as they can under the Mitakshara law, nor can they call for an account 
of the management thereof from the father as they can under the Mitak¬ 
shara law [§ 239]. The father is the absolute owner of the property, and the 
property being his own, he can manage it in any way he likes (u). 

The rules as to the management of ancestral property by a manager, given in the 
last chapter, do not apply at all to a father under the Dayabhaga law. The reason is that 
he is not a manager of ancestral property; he is the owner, and sole owner, thereof. Be¬ 
sides, the term “manager” as used in Hindu law refers to the manager of a coparcenary, 
and as stated in § 273, there can be no coparcenary according to the Dayabhaga law bet¬ 
ween a father and sons even as regards ancestral property. 

276. Conception of ancestral property according to the Dayabhaga 
law.—As under the Mitakshara law, so under the Dayabhaga law, ancestral 
property is that which is inherited from a father, paternal grandfather or 
great-grandfather. Under the Dayabhaga law, however, the male issue of the 
inheritor do not acquire any interest by birth in such property, as they do 
under the Mitakshara law [§ 223, sub § (1)]. 

277. Coparceners according to the Dayabhaga law.—According to the 
Mitakshara law the foundation of a coparcenary is first laid on the birth of 
a son. The son’s birth is the starting point of a coparcenary according to 
that law. Thus if a Hindu governed by the Mitakshara law has a son born 
to him, the father and the son at once become coparceners (to). 

According to the Dayabhaga law, the foundation of a coparcenary is that 
laid on the death of the father. So long as the father is alive, there is no 
coparcenary in the strict sense of the word between him and his male issue. 
It is only on his death leaving two or more male issues that a coparcenary is 
first formed. Before the Hindu Women’s Rights to Property Act, 1937, his 
male issues inherited his property, separate as well as ancestral, as his heirs, 
but as between themselves they held it as coparceners, and the property in¬ 
herited from the deceased was coparcenary property. On the death of any 
one of the coparceners, his heirs succeeded to his share in the coparccn.iry 
property [§ 281], and they became members of the coparcenary. Such he rs, 
in default of male issue, could be his widow or widows, or his daughter or 
daughters. These two, though females, got into the coparcenary, represent.ng 
the share of their husband or father as the case might be. A coparcenary 


(f) Dayahh.tKA, ih.ip. i, sees. H-31, 38-44, .*50, 
chap, ii, sw. H. ni'fiTfme may lio m.ule to yta- 
kltint Loil V. Suj/iaiiia itoni (’3'3) A.C. 164, 57 


C N 81 

(«) LuUUt% V. (1908) 10 Bom. L F 173. 
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under the Dayabhaga law could thus consist of males as well as females. 
Under the Mitakshara law, no female can be a coparcener with male copar¬ 
ceners [§ 217]. But even under the Dayabhaga law a coparcenary could not 
start with females. Thus if a person died leaving two or m.ore widows, or 
two or more daughters, they could not constitute a coparcenary. 

The effect of the Hindu Women’s Rights to Property Act, 1937, was not 
to abolish or disrupt the Dayabhaga joint family. But the share of a copar¬ 
cener in the coparcenary property (as in case of his separate property) de¬ 
volved on his widow along with his male issue and if he did not leave any 
male issue his share devolved on his widow, daughter and other heirs as 

before. 

The effect of the Hindu Succession Act, 1956, is not to abolish or disrupt 
the Dayabhaga joint family. But the share of a coparcener in the copar¬ 
cenary property (as in case of his separate property) will devolve by suc¬ 
cession according to the provisions of that Act upon the heirs there specified. 

In case of a male Hindu governed by the Dayabhaga school dying in¬ 
testate and leaving ancestral property, of which, according to the Dayabhaga 
law as interpreted by the Courts, he was in the position of an absolute owner, 
such property also will (as in case of his separate or self-acquired property) 
devolve by succession according to the provisions of that Act upon the heirs 
there specified. 

The question of the formation of a coparcenary by operation of law and 
as to who can be members of such coparcenary in case of a male Hindu 
governed by the Dayabhaga school dying intestate after the coming into 
operation of that Act leaving separate or ancestral property and leaving him 
surviving as his heirs inter alia two or more male issue will depend on the 
same principles on which under the previous law a coparcenary could be 
formed consisting of males and females. 

Reference may also be made to Notes under section 16 of the Hindu Marriage Act, 
1955, for the position and rights in a Dayabhaga coparcenary of a son or daughter bom 
of a marriage which is void or voidable under that enactment and who is to be deemed 
to be a legitimate child of the parents. 

A, a Hindu governed by the Dayabhaga law, dies intestate leaving three sons B, C 
and D. The three brothers will inherit their father’s property, and hold it as coparceners. 
If B dies leaving a widow, and C dies leaving a daughter, ^e widow and daughter will 
become coparceners with D. 

Similarly, if A dies intestate leaving a son, a grandson, whose father is dead and a 
great-grandson whose father and grandfather are both dead, they all will inherit the 
property left by A (§88), and hold it as coparceners. 

But if A dies leaving only one son, the son cannot by himself constitute a coparce¬ 
nary. A must leave him surviving at least two male issue for a coparcenary to be formed 
as between them. 

The formation of a coparcenary does not depend upon any act of the parties. It is a 
creation of the law. It is formed spontaneously on the death of the ancestor. It may be 
dissolved immediately afterwards by partition, but until then the heirs hold the property 
as coparceners. The distinction is this: two or more Mahomedans, Parsis or Christians, 
succeeding to the estate of a deceased person, take it as co-heirs, while two or more male 
issues of a Hindu succeeding to the property of their paternal ancestor take it as copar¬ 
ceners, subject to all the incidents of coparcenary property. 
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D E'^a^Jd'^F thT "cphews [E and F] will^brio^rcLers^"lf'ire“<heriMvtagV'c 

D. E and F the coparcenary wOl consists of B, C and D o.dy. E and F do r^t Ske ;ny 



as; ass'ss" st? r = = 


tb» n , property._As under the Mitakshara law, so under 

the Dayabhaga law, coparcenary property may consist of ancestral property, 

or of joint acquisitions, or of property thrown into the common stock, and 
accretions to such property (x) [§§ 223, 227, 228], 


•• ■ m A J ^ essence of a coparce- 

ry under the Mitakshara law is unity of ownership. On the other hand, 

e essence o a coparcenary under the Dayabhaga law is unity of possession. 
It IS not unity of ownership at all. The ownership of the coparcenary property 
IS not in the whole body of coparceners. Every coparcener takes a defined 
share m the property, and he is the owner of that share. That share is defined 
immediately the inheritance falls in. It does not fluctuate with births and 
deaths in the family. Even before partition any coparcener can say that he 
IS entitled to a particular share, one-third or one-fourth. Thus if A dies leav¬ 
ing three sons, B, C and D, each son will take one-third, and each one will be 
e owner of his one-third share. The sons are coparceners in this sense that 
their possession of the property inherited from A is joint. It is the unity of 
possession that makes them coparceners. So long as there is unity of posses¬ 
sion, no coparcener can say that a particular third of the property belongs to 
him; that he can say only after a partition. Partition then, according to the 
Dayabhaga law, consists in splitting up joint possession and assigning spectre 
portions of the property to the several coparceners. According to the Mitak¬ 
shara law, it consists in splitting up joint ownership and in defining the share 
of each coparcener. 


No doubt, a coparcenary under the Mitakshara law also is characterized by unity of 
possession, but that is only an appendage to the unity of ownership. Such being the case 
*u ^ 1 ^ constitute a partition under that law that the unity of possession 

should also be destroyed and specific portions of the property assigned to the coparceners, 
j enough if the unity of ownership is destroyed, and the share of each coparcener 

^nned, so that any one coparcener can say that he is the owner of a definite share, one- 
third or one-fourth. Nothing further need be done. The members may continue joint tn 
possession, but the coparcenary is dissolved. Thenceforward the share of each member 
will on his death pass to his heirs. The members having separated the principle of 
survivorship ceases to apply [§§ 322, 325]. 


(z) SrccmuUtj Sooricemoonaj Dotsce v. Dcnnbuiuloo (1836) 6 M-I.-A. 526. 539. 
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280. Rights of purchaser of coparcener’s interest in execution. —Since a 
coparcener under the Dayabhaga law takes a defined share in the property, 
a purchaser at a Court-sale of his share is entitled to be put into physical 
possession of that share (y). As to Mitakshara law, see § 289. 

281. No right of survivorship. —As every coparcener under the Daya¬ 
bhaga law takes a defined share of the coparcenary property, his share will 
on his death pass to his heirs in the order mentioned in § 88, and not to his 
coparceners by survivorship. 

282. Absolute power of coparcener to dispose of his share. —Since every 
coparcener under the Dayabhaga law takes a defined share of the coparcenary 
property, it follows that a coparcener governed by that law can alienate his 
share by sale or mortgage, or dispose of it by gift or will, in the same manner 
as he can dispose of his separate property {z). On his death intestate, his 
share will go to his heirs. 

The right of a coparcener under the Dayabhaga law to dispose of by will, his share 
of the coparcenary property, is also recognised in effect by sec. 30 of the Hindu Succession 
Act, 1956. 

It has been held that where the share of a coparcener governed by the Dayabhaga 
law is sold in execution of a decree passed against him, the purchaser is entitled to be 
put into joint possession with the other coparceners (a). Similarly it has been held that 
a coparcener may lease out his own share, and put his lessee in possession (b). 

283. Manager and his power.—It would seem that the powers of a 
manager under the Dayabhaga law are the same as those of a manager under 
the Mitakshara law (c). He can contract a debt for a joint family purpose, 
and a decree passed against him for such a debt as manager will bind the 
other members, though they are not parties to the suit (d) [§ 253]. He can 
also mortgage the family property for the purposes of the family business (e) 
[§ 242]. 

In a suit on a mortgage by two managing members of the family for a debt due by 
the family, the other members will not be liable until the remedy on the mortgage is 
exhausted. After the mortgaged properties are brought to sale, the other members may 
be liable (/). 

284. Enjoyment of coparcenary property.—Since every coparcener 
under the Dayabhaga law takes a defined share of the coparcenary property, 
he is entitled to make any use he likes of the portion of the coparcenary 
property in his occupation (g). He may even lease out his share, and put 
his lessee in possession (h). But he must not do any act which is injurious 


ly) Koonuar Bi;oy v. S/«ama Soomluree (1865) 
2 W.R. (Mis.) 30; Eshan Chunder v. Nund Coo- 

mar (1867) 8 W.R. 239. ' 

(z) Kounla v. Ram Huree (1827) 4 Bcng. Sel. R 
196 (new ed. 247); Anunchand v. Kishen (1805) 1 
Bcng. Sel. R. 115 (new ed. 153). 

(a) Raianikanth v. Ram I^ath (1884) 10 Cal. 

244, 

(b) Ram Debiil v. MiUeheet (1872) 17 W.R. 
420; Macdonold v. LaU<t Stkib (1873) 21 W.R. 17. 

(c) But see Balakrishna v. Mudjusami (1909) 32 


Mad. 271, 274, 3 I.C. 878. 

(d) Divarka Nath v. Rung$)u (1905) 9 C.W.N. 
879. 

(c) Bemola v. Mohun (1880) 5 Cal. 792. 
if) Sukhadakanta B/iattacliar;ya v. Jogineekanta 
B)iottGc/iar/a (1933) 60 Cal. 1197, 149 I.C. 878, 
(’34) A.C. 73. 

(g) Eihan Chunder v. Nund Coomar (1867) 8 

W.R. 239. \ 

(h) Ram Debul v. Mitterjeet (1872) 17 W.R. 
420. 
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to the coparcenary property (i), or which amounts to an infringement of the 
right of the other coparceners. Thus, he cannot enter into possession of a 
specific portion of joint agricultural land without the consent of the other 
coparceners, and claim to cultivate it for his own benefit (j). But if he is 
in occupation of a specific portion of such land by consent he may cultivate 
it in a proper course of cultivation, and appropriate the income for his sole 
use (fc). 

285. Coparcener’s right of partition.—As under the Mitakshara law, so 
under the Dayabhaga law, every adult coparcener has a right to call for a 
partition of the coparcenary property (1). 

286. Presumptions as to coparcenary property.—The presumptions with 
regard to joint family and joint family property which apply to cases under 
the Mitakshara law would seem to apply also to cases under the Dayabhaga 
law (m) [§ 233], 

But there is no presumption under the Dayabhaga law that property purchased by 
a son in his name in the father’s lifetime and of which the son has been in possession 
since the purchase is joint family property. The burden of proof in such a case lies on 
those who deny the ownership of the son (n). Where the property purchased by one of 
the sons is a house, even though the father and the sons are living in it, the onus of 
proving that it was thrown into the common stock, or that they abo contributed to the 
acqubition, b on the other sons (o). 


V 


(0 Copee Kishen v. Hem Chundcr (1870) 13 
W.R. 322 [pulliDg down a common verandah]. 

(0 StaJAflrti V. Copal (1873) 20 W.R. 168. 

(ic) Robert Watson 6- Co. v. Ramchund (1891) 18 
Cal. 10. 21. 17 I.A. 110, 120. 

(() Srcemutty Soorfeemoney Dossee v. Dcnobun- 
doo (1836) 6 M.I.A. 520, 539. 

(m) Seer Charandasi Dcbi v. Xanoi Lai ('55) A‘C. 


106. 58 C.W.N. 980. , ^ , aao 

(n) Sarada v. ' stl’ 

Ramcsh Chandra v. Hemjmdra H®) ^ ^ f*’* 

Mso see Kunia Behari v. Courhan 58) A.C. 105. 

(o) Hemchandra Ganguli v. 

1933) 60 Cal. 1253. 149 I.C. 177 <' 34 ) A^. 68. 
Reference may also be made to Kun,a Behan r. 
'^•urliari Bam C58) A.C. 105. 
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CHAPTER XIV 

DEBTS—MITAKSHARA LAW 

Note.—The law relating to “Debts” discussed in this Chapter has not been altered 
by the new legislation. Section 6 of the Hindu Succession Act has, however, bearing on 
the question of “Debts”. Reference may be made to the Notes under that section post. 
Reference may also be made to sec. 30 of that enactment which now permits a coparcener 
in a Mitakshara coparcenary to dispose of by wUl his undivided interest in the copar¬ 
cenary property. 

/. Liability of heirs for debts of ancestor —§ 288. 

//. Undiutded interest of coparcenary, when liable for his debts—§ 289. 

nr Liability of joint family property for father’s debts—§§ 290-301. 

287. Contents of the Chapter.—The present Chapter deals with “Debts”. 
The subject may be considered under the following heads: — 

I. Liability of separate property for debts. 

II. Liability of the undivided interest of a coparcener for his debts. 

III. Liability of joint family property for father’s personal debts— 

(i) where the property is sold in execution of a decree obtained 
against the father alone; 

(ii) where the property is alienated by the father for the payment 
of an antecedent debt. 

Of debts in general.—A debt may be contracted by a Hindu male for his ou;n privaU 
purposes or it may be contracted by him for the purposes of the joint family. Debts con¬ 
tracted for joint family purposes have been dealt with in §§ 234, 240-244. This and the 
next Chapter are confined to debts contracted by a Hindu for his own personal benefit. 
The present Chapter deals with the Mitakshara law of debts; the next Chapter with the 

Dayabhaga law of debts. 

A Hindu may possess separate property. He may also be entitled to an undivided 
interest in coparcenary property. The separate property of a Hindu, whether he is joint 
or separate is liable for the payment of his debts both m his lifetime and after his death. 
His undivided coparcenary interest is not liable after his death unless it was attached or 
sold in his lifetime. To this, however, there is an exception where a father or paternal 
grandfather or paternal great-grandfather dies leaving private debts. In such a case, if 
the debts are not of an immoral character, the entire joint family property including his 
sons’ undivided interest therein is liable for the payment of his debts even after his death, 
though such interest may not have been attached in his lifetime. The reason is that a 
Hindu male is under a pious obligation to pay the private debts of his father, grandfather 
and great-grandfather, provided the debts are not of an immoral character. This is a 
special liability attaching to sons, grandsons, and great-grandsons according to the Hindu 
law, and it gave rise to several vexed questions which have now been settled by decisions 
of the highest tribunal. This liability, however, is not a personal liability, that is to say, 
their separate property is not liable to pay the personal debts of the ancestor. Their 
liability is confined to their undivided interest in the joint family property. 

I. —Liability of separate property for debts 

288. Liability of “heirs” for debts.—As regards the liability of an heir 
of a deceased Hindu to pay the debts of the deceased, it is settled law that 
he is liable only to the extent of the assets inherited by him from the 
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deceased. The heir is not personally liable to pay the debts of the deceased, 
not even if he be a son or grandson (p). 


The heirs mentioned in this paragraph include all persons upon whom 
the interest, in the Mitakshara coparcenary property, of a male Hindu, who 
dies after the commencement of the Hindu Succession Act, 1956, devolves 

by testamentary or intestate succession as laid down in the proviso to section 
6 of the enactment. 


H ^ a r*" ^ction between debts properly incurred by the 

deceased and debts incurred for an unlawful or immoral purpose because the debts are 

deceL^d*"^ ^ property, but out of the separate property of the 

1 passes a promissory note to his creditor in respect of a debt barred 

by hmitatiori. Afterwards he dies leaving a son. He also leaves serrate property, 'fhe 

creditor out of the separate estate of the deceased. He is not 
entitled to object on the ground that the note was in respect of a time-barred debt (s). 
See the Indian Contract Act, 1872, sec. 25(3). ^ w- 


U.—Undivided coparcener's interest when liable for his debt 

289. Undivided coparcenary interest, when liable for coparcener^s 
According to the Mitakshara law as applied in all the States, the 
undivided interest of a coparcener may be attached in his lifetime in exe¬ 
cution of a decree against him for his personal debt (t). If it is attached in 
is ifethne^ it may be sold after his death whether the order for sale was 
made in his lifetime (u), or after his death (v). But it cannot be attached 
after his death (except where the coparcener is the father), for it then ceases 
to be his interest and passes to the other coparceners by survivorship (w ). 
It is only an attachment effected during the lifetime of the debtor that will 
prevent the accrual of his interest to his coparceners by survivorship. But 
see sub-paragraph (3) below. 

(2) An attachment before judgment of the undivided interest of a copar¬ 
cener not followed by a decree in his lifetime does not defeat the right of 
survivorship of the other coparceners (x). It is not settled whether attach¬ 
ment before judgment operates to defeat the right of survivorship in cases 
where such attachment is followed by a decree in the lifetime of the 
defendant. The High Courts of Bombay (y) and Patna {z) have held that 


0») Keial V. Conpati <1884) 8 Horn. 220; Gtr- 
(Iharldl V. liai Sliio (1884) 8 n<»in. -309; Udaram 
V. liaiiit (187.>) 11 Horn. II.C. 76; Sakharam v. 
Govind (1873) 10 Horn. H.C. -361; UiUit v. Tri- 
Oliincan (1889) 1 3 Born. 633. 

(v) Naroipnuiuinii v. Sami</a< (1883) 6 M.id. 293; 
nam Kishan v. Chhedi (1922) 44 AIJ. 628, 68 I.C. 
23.>, ('22) A.A. 402. 

(t) Pcctidiial V. Jiiiidtcp (1877) -3 CO. 198, 4 
I. A. 247; Udaram v. /lonu (1873) 11 H<in). H.C. 
76; Miitic-iunri v. Jiii’af Mohini (’.52) A.C. 368 
«)f attachrnpnl]; liliarfimopfMi Piidrappa 

(’55) A. Mys. 13. 

(II) Slim/ liiiusi KttiT V. Shen Persnd (1879) 5 
Cal. 148. 174. 6 I. A. 88. 109. Si<* S/itiUr Kartn, 
V. Hamedmar (1921) 6 P.it. L.J. 431. 438. 

62 I.C. 90-3. (’23) A.P. 143 (inortc.iuc ileiri-e). 

- (t) Pilhal Das v. Sand Kishorc (19Ul) 23 All. 


106; Faqir Chand v. Sant Lai (1926) 48 All. 4. 89 
I.C. 291, (’26) A.A. 137. See ytadho Parshad v. 
Mchrban Siok/i (1891) 17 I.A. 194, 197, 18 Cal. 
1.57, 161; Sheo Maheep Bikram Singh v. Mahant 
Thakiir Dai (1940) 15 Luck. 50). 187 I.C. 90, 
(’40) A.O. 200. 

(If) See Surat Buriti Koer v. Shco period (1879) 
.5 Cal. 148, 6 I.A. 88; (1891) 17 I.A. J94. 197, 18 
Cil. 1.37, 161, supra. 

(x) Ramanaijya v. Ragappatjija 17 Mad. 144; 
Kalianna Goundan v. ytasa^jappa Goundan (1943) 
Mad. 397, 207 I.C. 579, (’43) A.M. 149. 

(»/) Subran v. ^^ahadcl^i (1914) 38 Bom. 105. 27 
I.C. 330, (’14) A.B. 256. See also Laxman v. 
Vinaijtik (1916) 40 Bom. 329, 33 I.C. 9-36. (’16) 
A.B. 262. 

(;) Siini/i’r Lid v. Raghunandan (1924) 3 Pat. 
250, 63 I.C. 413, (’24) A.P. 465. 
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it does not. The High Court of Madras (a) has held that it does. The 
ground of the Madras decision is that where a decree follows on an attach¬ 
ment before judgment, no reattachment is necessary; therefore, the mere 
passing of the decree renders the attachment before judgment as effective as 
an attachment after decree. [See the Code of Civil Procedure, 1908, O. 38, 
r, 11.] But where the attachment comes to an end, the decree cannot be 
executed against coparceners who would get the property by survivorship 
(b). But see sub-paragraph (3) below. 

(3) The rules stated in this paragraph and the illustrations below must 
be read subject to the provisions of sec. 6 of the Hindu Succession Act, 1956, 
and particularly to the proviso to that section in cases where that proviso 
is applicable. Reference may be made to Notes under sec. 6 of that enact¬ 
ment. Reference may also be made to sec. 30 of that enactment which now 
permits a coparcener in a Mitakshara coparcenary to dispose of by will his 
undivided interest in the coparcenary property. 


llltistrations 


(a) A and his nephew B are members of a joint Hindu family. A is indebted to C 
in the sum of Rs. 3,000. C may obtain a decree against A, and may enforce it in A’s life¬ 
time by attachment and sale of A’s undivided interest in the joint property. But if A’s 

interest in the joint property is not attached in A’s lifetime it cannot be attached alter his 
death. 

(b) A and his brother B are members of a coparcenary. A is indebted to C in the 
sum of Rs. 3,000. C obtains a decree against A in A’s lifetime. Before any step is taken 
in execution of the decree, A dies leaving a widow and his brother B. He also leaves 
separate property worth Rs. 2,000. Here A’s separate propel ty will pass to his widow as 
his heir, and C may enforce the decree by attachment and sale of that property. But he 
cannot attach A’s undivided interest in the coparcenary property for the balance of his 
debt, for that interest has passed to B by s\irvivorship. 

If, in the case put above, no suit was instituted by C against A in A’s lifetime, C 
could institute a suit against A’s widow after A’s death as his heir and legal representative 
and obtain a decree against her, and enforce it by attachment and sale of A’s separate 
proi^rty inherited by her. But he cannot bring a suit against B to recover his debt out 
of the coparcenary property. Similarly, if A dies after suit, but before decree, C may 
continue the suit against A’s widow as his heir, and obtain a decree against her, and 
enforce it by attachment and sale of A’s separate property. But he cannot proceed against 
As undivided interest m the joint property. 'That interest will pass to B who will take 
it by survivorship free from the burden of the debt. 

(c) A and his brother B are members of a joint family. A is indebted to C in the 
sum of Rs. 3,000. C obtains a decree against A, and in execution of the decree gets A’s 
interest in the joint property attached. A then dies leaving B. The interest of A in the 
]omt property, having been attached in A’s lifetime, may be sold in execution after A’s 
death. The pomt to be noted is that if the share of a coparcener is attached in his lifetime. 
It may be sold tn execution after his death. The sale may take place after the death of 
the debtor, but the attachment must take place in the lifetime of the debtor. 

(d) A coparcenary consists of a father and son. The son dies indebted to C in the 
sum of Rs. 5,000. The son does not leave any separate property. C cannot proceed 
against the son’s undivided interest in the coparcenary property. It would have been 
different if C had obtained a decree against the son, and attached his interest in the co¬ 
parcenary property in his lifetime: Udaram v. Ranu (1875) 11 Bom. H.C. 76 [A father 
is under no religious obligation to pay the debts of his son]. 

It will be seen from what has been stated above, that a person lending money to a 
Hindu who has no separate property of his own, has no chance of recovering back his 
money, unless he obtains a mortgage or a charge on the undivided interest of the debtor 


(a) Sankaralinga v. Official Receiver (1925) 49 
Mad. L.J. 616, 92 I.C. 504, (’26) A.M. 72. 


(fc) Roma Atra v. The Official Receiver of South 
Canara (1948) Mad. 701. 


hl-23 
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in the joint family property [§§ 268, 269], or where he has not obtained such a mortgage 
or charge, he obtains a decree against the debtor and attaches his undivided interest in 
the joint family property in the lifetime of the debtor. It is, however, different where 
the debtor is a father, grandfather or great-grandfather: see §§ 290-294. 

As a general rule, the execution of a decree consists of two steps, namely attach¬ 
ment and sale. Where a creditor obtains a decree against a coparcener, the first step in 
execution, if he wants to proceed against the undivided interest of his debtor in the joint 
property, is to apply for attachment of the right, title and interest of the debtor in the 
joint property. After the right, title and interest is attached, the next step is the sale of 
such right, title and interest. After the property is sold, the purchaser is entitled to call 
upon the other coparceners to come to a partition with him, and if they refuse, to bring 
a suit against them for partition of the coparcenary property [§ 261]. 


Ill-—Liability of joint family yrroperty for father’s debts 


290. Pious obligation of son, grandson and great-grandson to pay ances¬ 
tor’s debts,—(1) Where the sons (which expression throughout includes son’s 
sons and son’s son’s sons) are joint with their father, and debts have been 
contracted by the father in his capacity of manager and head of the family for 
family purposes [§ 240], the sons os members of the joint fajnily are bound 
to pay the debts to the extent of their interest in the coparcenary property 
[§§ 240-242]. 

Where the sons are joini with their father, and debts have been contracted 
by the father for his own persoiial benefit, the sons are liable to pay the debts 
provided they were not incurred for an illegal or immoral purpose [§ 293]. 
The liability to pay the debts contracted by the father, though for his own 
benefit, arises from an obligation of religion and piety which is placed upon 
the sons under the Mitakshara law to discharge the father’s debts, where the 
debts are not tainted with immorality (c). The fact that the father was not 
the karta or manager of the joint family or that the family consisted of other 
coparceners besides the father and sons, does not affect the liability of the 
sons in any way. It exists irrespective of these facts (d). 

(2) The pious obligation of sons, grandsons, great-grandsons to pay the 
ancestor’s debts to the extent of their interest in the joint family property is 
not abrogated by the Hindu Succession Act, 1956 (dl). 

(3) Liability not personal. —The liability of the son, grandson and great- 
grandson to pay the debts of their ancestor is not a personal one, that is to 
say, the father’s creditor is not entitled to proceed against their person or 
their separate property. It is limited to their interest in the joint family pro- 


(c) Httnooman Pcruttul \. Musttmat Babooec 
(1856) 6 M.I.A. 393, 412; Cirdliarcc Lull v. 
tno Lai (1874) 1 I.A. 321. 14 Beng. L.R. 187; 
Surat Burnt Koer v. Sheo Persad il879) 5 Cul. 148, 
6 I.A. 88; Muitaifun Zamhtdar of Sicagri (1883) 
6 Mad. 1. 9 I.A. 128; yfaruthappun \. fiiraikula^ 
thou (1937) Mud. 943. 169 I.C. 292, <'37) A.M. 
434; Chockaliugnm \\ Muthukaruppan (1938) Mud» 
1019, (^38) A.M. 849; Jagmohau v. Ranchhoddns 
(1945) Kug. 892; Bithaldas \\ Chaiulratan (*55) A. 
Raj. 39; Lokshniinarasaytja v, Papayya { '53) A. 
Andh. Pru. 97 of heirs of the sod]; Rain- 

prasad Firm \\ Bai Reia (*70) A. Cnj. 269 (Trade 
Debts—sous of a dece;ised partner in a firmh 
(rf) Sidheshivar Mukherjee v. Bhubuesitwar Prasad 


(19.54) S.e.R. 177. (1953) 2 M.LJ. 789, io3) 
A.SC. 487; Lolita Prasad \. Cajadhar Shukul (1933) 
53 All. 283, 199 I.C 181, ('33) A.A. 235; Virayya 
\. Pardhnsarothi Apfta Ran (1934) 57 Mud. 190, 
149 I.C. 188, ('33) A.M. 690; Chhotcy Lai v. Gan- 
pat Rat (1935) 57 AIK 176, 150 LC. 411. (*34) 
A.A. 590 (F.B.); overruling Official Liquidator. 
U,P. Oil Mills Co.. Ltd. V, Jarftna Prasad (1933) 
35 AIK 417, 143 I.C. 762, ('33) A.A. 334. Tins 
applies to Mithilu also where the law is the same 
as the law of the Mitakshara except in a few 
mutters; Sourendra Mottan v. Hart Prasad (1926) 3 
Pat. 135, 91 I.C. 1033. (’25) A.PC. 280. 

(dl) Reference may be made to Ftathubhai v. 
Ch/iotu£^/iai (’62) A. Cuj. 68. 
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perty (e), unless there is acceptance of personal liability in the course of 
judicial proceedings such as Insolvency Proceedings (f). 

BrihaspatVs text .—“He who having received a sum lent or the like does not repay it 
to the owner will be bom hereafter in his creditor’s house, a slave, a servant, a woman^ 
or a quadruped.” [Colebrooke, Vol. I, p. 334]. The liability to pay the father’s debts 
arises from the religious obligation to rescue him from tlie penalties arising from the 
non-payment of his debt ( 9 ). 


Illustration 

A coparcenary consists of a father and son. The father borrows Rs. 5,000 from C 
for an immoral purpose. C may obtain a decree against the father and enforce it by 
attachment and sale of his interest in the joint family property in the father*s lifetime. But 
if the father’s interest is not attached in his lifetime, it cannot be attached after his death, 
and it will then pass to the son by survivorship. See § 289 and § 294 ( 6 ). 

(4) Duration of liability .—The pious obligation of the sons to pay the 
father’s debts lasts only so long as the liability of the father subsists. If the 
debts are saved from limitation by the father’s acknowledgment, the son is 
bound to pay (h) even though the acknowledgment by the father is after a 
partition between the father and the son (i). The sons’ liability is neither 
joint nor joint and several as those terms are ordinarily understood in 
English law (j). 

Thus if the father is adjudicated an insolvent for debts contracted by him, and he 
afterwards obtains his discharge, the effect of the discharge is to release the father from 
those debts. No suit can therefore be maintained against the father for those debts, and 
since no suit can be maintained against the father, none can be maintained against the 
sons in respect of those debts (fc). 

(5) Liability exists even in father*s lifetime .—It is well settled that the 
liability of the sons to pay the father’s debts exists whether the father be alive 
or dead (1). This liability exists even where by a custom in the Punjab, the 
son cannot enforce partition during the father’s lifetime (^n). 

There arose a conflict of opinion amongst various High Courts whether there was any 
pious obligation on the part of the sons to pay the father’s debts in the lifetime of the 
father, or whether the obligation arose for the first time after the father’s death. The 
conflict arose out of some observations of the Judicial Committee in Sahu Korn’s case (n). 
In a later case, that of Brij Noroin Roi v. Man 9 lo Prasad (o), their Lordships of the Privy 


(e) Pe<la Venkanna v. Srcenivasa (1918) 41 Mad. 
136, 142, 43 l.C. 225, (’19) A.M. 1175; Sukhavo^ 
V. Madhusudan (1931) 10 Pat. 305, 132 l.C. 871. 
(’31) A.P. 177- Bisaessor Bam v. Bamukant Dubey 
(1934) 13 Pat. 7. 151 l.C. 379. (’34) A.P. 187; 
Dccl Das V. Jada Bam (1934) 15 Lah. 50, 147 
l.C. 225, (’33) A.L. 857; Maya Debt v. Bajlakshmi 
(’50) A.C. 1. Tlie creditor can enforce this liability 
against any of the sons of the debtor, Chandra 
Bhan v. itfuriniuf (’55) A. Raj. 11. 

(/) Coimbatore Venkataramana Vilas Co. Ltd. v. 
Official Beceicer, Coimbatore (1940) Mad. 191, 186 
l.C. 125, (’40) A.M. 30. 

(g) For a brief exposition of the subject and the 
relevant texts, see the decisions of the Supreme 
Court in Siditeshtcar Mukhcriec v. Bhubneshwar 
Prasad (1954) S.C.R. 177 and Pannulal v. Saraini 
(1952) S.C.R. 544. (1952) 2 M.LJ. 83. (’52) A.SC. 
170. Also see Jakati v. Borkar (’59) A.SC. 282. 

(h) Lalta Prasad v. Gajadhar Shukul (1933) 55 
All. 283, 149 l.C. 181 (’33) A.A. 235. 

(i) Muniswami v. Kurt* (1933) 56 Mad. 833, 145 
l.C. 404, (’33) A.M. 708; Thadi Murali Mohana 


Bcddi V. ^^eih^pati Gangaraju (1942) Mad. 95, 
197 l.C. 199, (’41) A.M. 772 (F.B.). 

(;) Narayanan v. Veerappa (1917) 40 Mad. 581, 
35 l.C. 918, (*17) A.M. 989. 

(k) (1917) 40 Mad. 581, 35 l.C. 918, (’17) A M. 
989, supra. 

(l) Pannalal v. .Varoini (19-52) S.C.R. 544. 553, 
(1952) 2 M.L.J. 83, (’52) A.SC. 170; Brii Sarain 
Rai V. A/angfo Prasad (1924) 51 l.A. 129. 46 All. 
95. 77 l.C. 689, (’24) A.PC. 50; Abdul Karim v. 
Bam Kishore (1925) 47 All. 421, 86 l.C. 837. 
(’2-5) A.A. 327; Batlri Prasad v. Ma<Uin Lai (1893) 
15 All. 75. 79 tF.B.l; Covind v. Sakharani (1904) 
28 Bom. 383, 389; Rarmisami v. Vlagaruitha (1899) 
22 Mad. 49-63; Debendra v. Fyzabad Bank (1924) 
3 Pat. 63. 75 l.C. 53, (*24) A.P. 94; Jhimmegowda 
V. Drjacamma (’54) A. Mys. 93 (F.B.). 

(m) Nihal Chand Copal Das v. Sfohan Lai 
(1932) 13 Lah. 45-5, 135 l.C. 197, (’32) A.L. 211. 

(n) (1917) 44 l.A. 126, ^M^l. 437, 443. 444, 
39 l.C. 280, (’17) A.PC. ^ 

(o) (1924) 51 l.A. 129, 46 All. 95, 77 l.C. 689, 
(’24) A.PC. 50. 
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held that the observations in Sahu Ram^s case referred to above were not necessary 
lu decision of the case, and that the sons were liable for the father’s debts wheSS- 
the father was alive or dead when the liability attached. 

^ observed that under the old Hindu law the liabiUty of the son to pay 
K ^rise until after the father’s death. Under Hindu law as int^- 

Courts the liabmty exists even in the lifetime of the father. To this 

evir extended the liabiUty of the son. In another respect, how- 

liability has been curtailed, for while under the old Hindu law, the Uability 

fairly pro^Hy Property of the son. it is now limited to his interest in the joim 


(6) Debt contracted by father after partition.—The son is not liable for 
a debt contracted by the father after partition. 

(7) Liability of son after partition for debt contracted by father before 
purtition —A son is liable, even after the partition, for the pre-partition debts 
of his father which are not immoral or illegal and for the payment of which 
no arrangement was made at the date of the partition (p). Question, how¬ 
ever, often arises: How is this habUity to be enforced by the creditor? 

(i) It IS now held by all the Courts in India that if the suit is filed against 

^e father before partition, the son is hable for a debt contracted by the father 
before partition (q). 

suit is filed after partition against the father the decree 
cannot be executed against the son (r). The decree against the father after 
the partition cannot be taken to be a decree against the son and no attach- 
nient ai^ sale of the son’s separate share would be permissible under sec. 60 
of the Civil Procedure Code. A separate and independent suit must be in¬ 
stituted against the son before his share can be reached. This was the view 
taken in a large number of cases all of which recognised the liability of the 
son to pay the pre-partition debts of the father. In Pannalal v. Naraini(t) 

the Supreme Court observed that the principles underlying those decisions 
were sound. 


In Pontiaiars case it was observed that the posiUon had been correctly stated by the 
Nagpur High Court in Jainarayan v. Sonaji (s) in the following passages: 



(p) Paunalal v. Naraini, supra (at p. 558); Jakati 
V. Dorkar ('59) A.S.C. 282; Sriramamunhi v Offi¬ 
cial Hcreivcr ('57) A. Andh. Pra. 692; Nathubhai 
V. Chhotiibhal (’62) A. Cuj. 68; Virdhachalam 
Pillai V. Chaldean Bank (’6-1) A.S.C. 1425; Ning- 
nppa V. Vithappa ('71) A. Mys. 247; Sydulu v 
Venkatcshwarlu (’65) A.A.P. 318; Varadammal v. 
Ambnlal ( 71) A.M. 371; Hanumayya v. Venkata 
Narasimhn CeS) A.A.P. 439 (adequate and suffi¬ 
cient provision). 

(q) ^Calcutta) Kulada Prasad v. Haripada (1913) 
40 Ca!. 407, 17 I.C. 257 (a case of partition con¬ 
stituted by conversion of son]. Hari Charan v 
Manakinall ('64) A.C. 562. 

(Madras) Pamacluindrn v. Kondayya. (1911) 24 
Mad. 555; Jagnnatha Bao v. VtTu;Mar» (1924) 47 
Mad. 621. 80 I.C. 22H, ('24) A.M. 682; Subra- 
mania v. Sabapathy (1928) 51 Mad. 361, 110 I.C. 
141. (’28) A.M. 657 fF.B.]. 

(Bombay) Annahhat v. Shivappa (1928) 52 Bom 
376. 110 I.C. 269, ('28) A.B. 232. 

(Allahabad) Bankey Lai v. Durga Prasad (1931) 
S3 All. 868 [F.B.], 135 I.C. 139, (*31) A.A. 512 
(Settling the conflict between the earlier deciaions). 


(Patna) Atul Krishna Roy v, Lala Nand<jn/i 
(1935) 14 Pat. 732 IF.B.J, 157 I.C. S3, ('35) A.i». 
275 (overruling an earlier decision). 

(Lahore) fawahar Singh v. Parduman Singh 
(1933) 14 Lah. 399. 141 I.C. 424, ('33) A.L. 116. 
• (Nagpur) Firm Govindram Dwarkadas v. Sathu- 
lal (1938) Nag. 10, 170 I.C. 724, (’37) A.N. 45. 

(Oudh) Jagesfuear v. 3/anni Rem (1927) 2 Luck. 
561, 101 I.C. 907, (’27) A.O. 180; Raghnunandan 
V. Mori Ram (1931) 6 Luck. 497 (F.B.). 

(r) Firm Govindram Dwarkadas v. Sathulal 
(1938) Nag. 10. 170 I.C. 724, (’37) A.N. 45; 
Ramayya v. Venkamrafu (1954) Mad. 834, (’54) 
A.M, 864 (F.B.); Kuppan Chettiar v. .Mosa Coun- 
dan (1937) Mad. 1004, 169 I.C. 400, (’37) A.M. 
424; Krishnasami v. ^rruisnmi (1899) 22 Mad. 
519; Ramachandran v. Ramachandra (’56) A.M. 
215; Priya Shankar v, Radhey Shiam (1945) All. 
856; Padmavatibai v. Manilal (’59) A.B. 141. 
(1959) Bom. 81, 60 Bom. L.H. 1015. 

(t) (1938) Nag. 136, (’38) Nag. 24. 29. 

(f) (1952) S.e.R. 544; (1952) 2 M.L.J. 83, (*52) 
A.SC. 170. 
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“To say a son is under a pious obligation to pay certain debts is one thing; to say 
his property' can be taken in execution is another. In our view, property can be 
attached and sold in execution if it falls within the kind of property that can be 
attached and sold. What that is, is found by looking at section 60. When one 
looks at section 60 one finds that the property in question should either belong 
to the judgment-debtor or he should have a disposing power over it. After parti¬ 
tion, the share that goes to the son does not belong to the father and the father 
has no disposing power over it. Therefore such property does not fall within sec¬ 
tion 60. ... It by no means follows that a son cannot be made liable. He could be 
made liable for his father’s debts if he had become a surety; he can be made liable 
under the pious obligation rule. In neither of the cases put could his liability 
take the form of having his property seized in execution and sold without any 
prior proceedings brought against him, leaving him to raise the question whether his 
liability as surety or under the piious obligation rule precluded him from claiming 
in execution.” 

(iii) Another class of cases that falls under this head is where the suit 
in respect of a pre-partition debt is filed after partition but the father dies 
pending the suit and his separated son has been brought on record as his legal 
representative. The question arises whether the liability of the son under the 
pious obligation rule can be determined in execution proceedings or a sepa¬ 
rate suit has to be brought for this purpose. The position, here, would be 
materially different from that under the proposition stated immediately above. 
In Pannalal v. Naraini (t) the Supreme Court expressed disapproval of the 
view taken by a majority of judges in a Full Bench decision of the Patna High 
Court, Atul Krishna v. Ltala Nandanji (u) and held that the remedy of the 
decree-holder in any such case against the share obtained by the son on parti¬ 
tion lies in the execution proceedings and not by way of a separate suit. The 
son would in such proceedings be at liberty to show that the property in his 
hands is for certain reasons not liable to pay the debts of his father and all 
these questions would have to be decided by the executing Court under sec. 
47 of the Civil Procedure Code. 

The questions to be determined by the executing Court were indicated by Their 
Lordships of the Supreme Court at p. 566 of the report in PannalaVs case (t). 

(iv) Also see §292. 

290A. Grandfather’s share.—Where a decree has been obtained against 
a Hindu who was a member of a joint family consisting of himself, his father 
and his son and the judgment debtor and his father died soon after, it was 
held that the liability of the son to pay the father’s decree-debt covers even 
the share of the judgment debtor’s father (x). 


291. Extent of liability of grandson and great-grandson.—The son is 
bound to pay the father’s debt with interest. So also is the grandson (y). It 
was at one time supposed that the pious obligation to pay ancestral debts did 
not extend beyond the grandson. But it has now been held by the Privy 
Council that the great-grandson is bound to pay the great-grandfather’s debts, 
and that his liability is co-extensive with that of the son and grandson (z). 


(t) (19.52) S.C.R. o4i, (1932) 2 M.L.J. 83, (*52) 
A.SC. 170. 

Ill) (191.3) 14 Pat. 712 (F.B.). 

<x) S/irattan v. JangaUja (1945) Kag. 409. 

(y) Lachman Das v. Khunnu Lai (1897) 19 All. 
26 [F.B.l; Ladu v. Cobardhan Das (1925) 4 Pat* 


478. 481-482, 86 I.C. 721. ('25) A.P. 470. 

(z) Masit Ullah v* Damodar Prasad (1926) 53 
I.A* 204. 48 AM. 518, 98 I.C, 1031, ('26) A.PC, 
105; S/i 60 Ram v* Durga (1928) 3 Luck. 700, 112 
I.C* 288, ('28) A.O. 378 [F.B.]* 
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expresse?by ^nrHighToSt" o^f Aliahabad“?bT‘^thart^'“®^ observed, upholding the view 
grandson to pay the^ebts of his“Hr'wh e ^ tlfg"” BuT tw'^ 

\.ic . T 3 A V. i^uf/ti/iuir rrcisoa {c). In that case the joint family consisted of A and 

SS 2iS;?SS r=SiSSS 
EgSSp£i«S=3o.-ss 

execution ol a decree a"gai-i^t thfcj^^cle'dr' 


nb 1 ’■®c«''ed share on partition.— The doctrine of pious 

obligation cannot apply to the wife and it would seem that a wife who has re- 

t^rb ' ® partition between her husband and the sons cannot be liable 

to the creditor on the principles considered in the preceding paragraphs (dl). 

292. Creditor s suit.— (1) Suit agahist father.—In a case v/here the son 
IS under a P 10 U.S obligation to pay the father’s debt, the creditor may sue the 
father alone and obtain a decree against him, and he may execute the decree 
by attachment and sale of the entire interest of the father as well as the .son 
in the joint family property, and the sale will bind the son though he was not 
made a party to the suit, unless the debt contracted by the father was for an 
immora purpose. Even if the son was originally impleaded in the suit and 
the suit was afterwards withdrawn against him the decree against the father 

interest in the joint family property (e). 
In Siaheshwar Mukherjee v. Bhubneshu'ar Prasad (1954) SCR 177 the 

Supreme^^ Court held that the liability of the son has its basis entirely ik the 
re ations Ip etueeri the father and son and is in no way dependent upon 
the constitution of the family either at the time when the debt was contracted 
or when the obligation is sought to be enforced. A person who has obtained 
a ecree against a member of a joint Hindu family for a debt due to him is 
entillecl to attach and sell the interest of his debtor in the joint family pro- 
perty and, if the debt was not immoral or illegal, the interest of the judg¬ 
ment-debtor s sons also in the joint family property would pass to the 
purchaser by such sale even though the judgment debtor was not the kar'io. 
of the family and the family did not consist of the father and the sons only 
when the decree was obtained against the father and the properties were 
sold. It is not necessary that the sons should be made parties to the suit 


la) 1 1922) 49 I.A. 228. 2J6, 44 All. 368 375- 
376. 67 I.C. 569, (’22) A.A, 247. 

(/>) /?r?m Shiah V. Chet Ram (1919) 41 All. 529 
51 I.C. 119, ('19> A.A. 413. 

(r) (1926) 53 I.A. 204. 48 All. 518, 98 I.C. 
1031. (-26) A.PC. 10.5. 

(fl) Rani Ratan v. Lachman Das (1908) 30 All. 
460; Mathura v. Raikumar (1921) 6 Pat. L./. 526, 
62 I.C. 132. (’21) A.P. 447 (F.B.); Hari Prasad v. 
Spiirendra (1922) 1 Pat. 506, 523-526, 66 I.C. 
94,5. ('22) A.P. 4.50. 

(t/1) See. liowever. Nathubhai v. Chhotubhai 
(•62) A. Guj. 68, 7.5, 76. 

(r) Krisfniati v. Sami (1940) Mad. 815, (’40) 


A.M. .544; The Kumbakonam Mutual Beuefit Fund 
Ltd. V. C. Rnnwsuami (19-17) Mad. 99; Sree- 
ntir^frrn v. Rannochari r.5:3) A.M. 813; Kumaji 
Sure Mnl y. Kalua Devadattam C58) A. Aiidh. Pra. 
216; Annntha Pai v. Ke^aca Pai C53) A. Tra-Co. 
249; Pannalal v. Naraiuh tiipra (at p. 353). Tlie 
position would he different if the suit as against 
the son was dismissed on merits, ^faha Sirvani v. 
Biudeshri Prasad (*32) A.A. *337; Ramkfixhun Lai 
V. Ugramohon Doss 1*60) A.P. 8. Of course, the 
rule cannot apply If the son has already parted 
with his interest in the propert>' to a thiixl part>': 
Jitan Mahto v. Manfi Rai ('64) A.P. 240. 
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or the execution proceedings. This view was re-affirmed by the Supreme 
Court in Jakati v. Borkar (’59) A.S.C. 282. 

The rule laid down by the Privy Council in Mst Nanomi Babuastn’s case (/) is not 
restricted in its application to cases where the father was the head of the family and in 
that capacity could represent his sons in the suit or execuUon proceedings, for subject to 
the right of the sons to assert and prove that the debt contracted by their father was not 
such as would be binding on them under the Hindu law, the father, even if he was not 
the karta, could represent his sons as effectively in the sale or execution proceedings as 
he could do if he was the-karta himself. 

If there is a partition after the decree, according to one view, the decree 
may be executed against the joint family property including the son’s interest 
therein (g) but the sons should be made parties to the execution proceedings 
and unless that is done the father’s interest alone would pass (h). According 
to another view, the creditor should bring another suit against the sons, obtain 
a decree against them which would be hmited to the shares allotted to them 
on partition and then attach and sell the shares, unless the partition was not 
bona fide and was made with intent to defraud the general body of creditors, 
in which case the decree may be executed against the joint family pro¬ 
perty (i). 

The last mentioned two decisions of the Bombay and Madras High Courts, 
as pointed out by the Supreme Court in Jakati v. Borkar (il), must be con¬ 
fined to their own facts. It was observed in the case: “It is true that the 
right of the father to alienate for payment of personal debt is ended by parti¬ 
tion but.it does not affect the pious duty of the sons to discharge the 

debt of the father. Therefore, where after attachment and a proper notice 
of sale the whole estate including the son’s share, which was attached, is sold 
and the purchaser buys it understanding it to be the whole coparcenary 
estate the presence of the sons eo nomine is not necessary because they still 
have the right to chaUenge the sale on showing the illegal or immoral pur¬ 
pose of debt. It was held that the partition which had taken place after the 
decree and pending execution proceedings did not relieve the sons of their 
pious obhgation or their shares of their liability to be sold or be a means of 
reducing the efficacy of the attachment or impair the rights of the creditor. 

If there is a partition during the pendency of the suit against the father, 
either the son can be made a party and a decree would foUow as sub-§ (2) 
below or the suit will proceed without the son and the decree will follow as 

above (j). 

Explanation.—The partiUon that a creditor may have to envisage must, 
it is said in many decided cases, be borwi fide and not made with intent to de- 


ip (1885) 13 I.A. 1. ^ ^ 

14 ?) Kisfuin Sarup v. Brijrai (1929) 51 All. 932, 
935-936. 121 I-C. 237. (’29) A.A. 726; /ogeslmor 
V. A/rtiini Bam (1927) 2 Luck. 561. 101 I.C. 90/. 
(*27) A.O. 180; Sand Kishore v. Madan Lai { 36) 
A.L. 6*1, Cdectee before partitioo"). 

«7i) Caupatrao v. Bhimrao. 52 Bom. L.B. 154, 
(V50) A.B. 278. (1950) Bom. 114. 

H) Kameihwarafnma v, Venkata Suhba now 
(1913)-38 Mad. 1120. 24 I.C. 474, ('J4) A M. 328 
(ilecree obtained before partition]. 

Ill) (*59) A.SC. 282, 288. Abo see, Decuduttam 


V. Ut.iim of India (’64) A.SC. 880. 

(i) See Ragitiuinandan Fershud v. \foti Bam. 6 
Luck. 497. 119 I.C. 449, ('29) A.O. 406. where 
the decree was in Pec. T926. the partition was in 
Auk. 1926 and the suit was probably prior to 
August. Tl»e <latc of the suit does not api>ear in 
the report. See also Jan'ahar Sinah v. Pnrdnman 
Sinufi (1933) 14 Lah. 399. 141 I.C. 424. (*33) 
A.L. 116, where the partition was in Feb. 1927 
liut the date of the money decree against the 
father does not appear. 
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feat or defraud the creditors. In Pannalal’s case (k) the Supreme Court 
^mted out that the expressions "bona fide" and "mala fide" have ^been 
frequently used in this connection in various decided cases. The use of Lch 
expressions far from being useful does not unoften lead to error and confu^ 

doin' partition is meant a partition the object of which is to 

delay aM defeat the creditors who have claims upon the joint famiWop^rty 
obviously this would be a fraudulent transaction not b nding in k™ it 
would be open to the creditors to avoid it by appropriate mearls So also a 
i^re colourable partition not meant to operate between the parties can be 

enforce his remedies as if the parUes stiU conti- 
ued to be joint. But a partition need not be mala fide in the sense that the 

if°U mTkernthe daims of the cre“ 

pavabTe out the payment of the just debts 

payable out of the joint family property, the liability of the sons for payment 

of the pre-partition debts of the father wiU stUl remain (Ic) 

desire'^onl'y to ‘w Supreme Court further observed: “We 

imply that a separate fund ‘;hmild h« payment of debts does not necessarily 

assets a redivided or tWso^P Iddftif of these debts before the net 

property allotted to the fafh^.r kJo / We can conceive of cases where the 

d“c stsTr^mTh^^'o^V^-f- . underlfr^M^Tff df h^s^rrut.'S^ts‘^3 

™.roJire1rfdr.''o?'in S-e‘cimtrml^ce^^ oTfpi’-t^ 

reasonable and nrom^r the arrangement made at the time of partition is 

facrthat ho U nn ^ ^ creditor cannot have any reason to complain. The 

ct that he IS no party to such arrangement is, in our opinion, immaterial.” 

propJrW^^fi^l^Tf^r Chaldean Bank (kl) the father created a mortgage on 

dent ba^ family to discharge his antecedent debt and the respon- 

^ere n.rtft- niortgage. inter alia against the father and his minor son. 

before filing Fih ^ *u properties subsequent to the mortgage and 

^imarv ^ mortgage was held binding on the son. The 

Laiiis7tbo .i? °f secured creditor to proceed 

tha ThP Ignoring the partition. It was pointed out by the Supreme Court 

hnnn fv. ^^^tutcd to sccuTe an antecedent debt of the father the 

the enn Tf ^ Partition had no crucial significance since the mortgage was binding on 
rnlpi/ani *1 added that the extent to which the question of bona fides could be 

T^r/^r» ’ onus was upon the son to establish that the partition was such as made 

proper and adequate provision for the discharge of the mortgage debt. 

It may not be proper to say that a partition is not bona fide merely be- 
cau^ it entered into either pending the creditor’s suit or after the decree 
in that suit, and with the object of avoiding attachment of the joint family 
property in execution of the decree in the creditors’ suit (i). 


Ik) Pnnnnial v. Naraini fl952) S.C.B. 544. 538. 
559; Knudwl Ki\hore v. /Jnnt Dev (*55) A. Piinj.* 
193. As t(» roncwal of prep.irtilion debt by father 
«ee Uanuntofjija v. Venkata Narasimha (^65) A.A.P. 
4 * 39 . 

fAl) VinUiachalam Pitlni v. Chaidcan Bank (’64) 
A.SC. 142.5; Pnnnafal v. Naraini supra at p. 559. 
A5 to a(le(]uato and sufRcient anangement see 
Hnnunuifjfja v. Venkata Naratimha (*65) A.A.P. 
43d. 


(I) Balusami Afft/ar, In re 11928) 51 417, 

423, 112 I.C. 451, r28) A.M. 735 [F.B.Jj Subra- 
mania v. Sa5apa^/ir/ /1928) 51 Mad. *361, 368* 110 
I.C. 141, r28) A.M. 657; Gaya Pra%ad v. Murli- 
fihar (1928) .50 All. 137, 104 I.C 406, (^27) A.A. 
714; Khhon Sarnp v. Brijrai (1929) 51 All. 932, 
936-37, 121 I.C 257. r29) A.A. 726; Hirday 
.Varain v. Ram Dnt 1*31) A.A. 606; Khanna and 
Hari Raj v, ViVinii Datt ('60) A, Piujj. 548. 
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Where a partition between a father and son was not a mere colourable transaction 
was in accordance with the proper shares in the property it is not liable to be im¬ 
peached under section 53, Transfer of Property Act, although it was entered into with 

attachment of the son’s share in execution of decrees obtained against 
the father after the partition. Only the father's share can be proceeded against (m). 


(2) Suit against father and son.—Under similar conditions the creditor 
may sue both father and son, and obtain a decree against them for the debt 
due to him (n). It is open to the son in such a suit to show that the debt 
was incurred by the father (o) for an immoral purpose and to resist a decree 
against his share on that ground. It is not necessary for the son to show that 
immoral purpose was known to the lender (p). But a distinct connection 
must be established between the debt and the father’s immorality (q). If 
he omits to do so, he will be precluded in execution proceedings from pleading 

that the debt was not binding on him on the ground that it was for an im¬ 
moral purpose (r). 


The son may be joined as a party to a suit on a promissory note executed bv the 
father alone (s). See § 240(4). 

Jf there is a partition between the father and the son after the debt has been incurred 
but before any suit is filed the creditor can reach the share allotted to the son on parti- 
don only by a suit to which the son is a party (vide § 290(7) (u) and cases cited therein]. 
Such a suit would in the ordinary course be one both against the father and the son. The 
decree against the father would be the usual decree but against the son it would be 
limited to the share allotted to him on partition. 

Even where the debt is a secured debt, the creditor may sue both father and son. If 
the niortgage is binding on the son also, being executed for an antecedent debt [S 256(2)1 
or other legal necessity (§ 242) a mortgage decree follows. But if the mortgage was 
not effected for an antecedent debt or other legal necessity there will be a mortgage decree 
m Madras and Bombay but not in other States against the father but a money decree 
against the son (§ 259 and § 260) conditional on the debt not being realised by the sale 
of the father’s share (f). See § 296 (i). If there is a partition between the father and the 
son after tlie mortgage, the son is still liable to pay the debt unless it is incurred for illegal 
and immoral purposes. In such a case the son ought to be a party to the suit As the 
father does not represent him, the equity of redemption in his share of the property would 
be Iwt unless he is impleaded and is given an opportunity to redeem. If he is not 
impleaded in the suit against the father, there ought to be another suit against him or 
^er proceeding giving him an opportunity to redeem before he is deprived of his share 
There can be no objection to the maintainability of such a suit. If he obstructs delivery 
of the property to the purchaser, he may be allowed an opportunity to redeem in those 
proceedings. In such cases, he must redeem the whole of the debt and not merely his 

own share (u). The son himself may file a suit for a declaration that the morteaee is not 
binding on him [vide § 296(1)]. b b « 

(3) Son alone cannot be sued during father's lifetime. —Where a debt 
has been contracted by the father for his personal benefit, he is primarily 
liable to discharge.it. Such being the case, the son alone cannot be sued 


(»n) Schtcebo v, Suhbiaft alias Shanmugham Chet- 
tiar (1945) Mad. 138. 

(fi) Rama^umi v. Vlaganatha (1899) 22 Mad. 49 
[F.B.I; IQaratjanan v. Veerappa (1917) 40 Mad. 
581. 582, 35 I.C. 918, ('17) A.M. 989; Debendra 
V. Ftjzahad Bank (1924) 3 Pat. 63, 75 I.C. S3. 
(•24) A.P. 94. 

(o) Sat Narain v. Behari Lai (1925) 52 I.A. 22, 
6 Lah. 1. 84 I.C. 883, (*25) A.PC. 18. 

(p) Lakshmanaswami v. Baghavacharyulu (1943) 
Mad. 717, 210 I.C. 98, ('43) A.M. 292; Reference 
may also be made to Luhar Amrit Lai v. Doshi 
Jayantilal (1960) 3 S.C.R. 842, 85.5, 856, 

(q) Briimohan v. Mahabeer (1936) 63 Cal. 194, 


(r) Kulitalai Bank v. Nagamanickam (1955) 2 

M.L.J. 485, (’55) A.M. 670; Krishnanand v Raja 

Ram (1922) 44 All. 393, 66 I.C. 150, ('22) A.A. 
116. 

(*) Ramasamayya v. Virasami (1898) 21 Mad. 
222, 224; Narayanan v. Veerappa (1917) 40 Mad 
581, 582, 33 I.C. 918, ('17) A.M. 989, supra; 
Ramphul Smgh v. Deg Narain (1882) 8 Cal, 517 
, (1920) 43 Mad. 421, 55 

^ A.M. 479; Somi v. Ponnammal 
(1897) 21 Mad. 28. 




45 Hem Hat v. Bathesher Das (1933) 14 Lah 
22, 147 I.C. 693, (*33) A.L. 253. 



362 


PRINCIPLES OF HINDU LAW §§ 292, 292A, 293 

during the father’s lifetime (u). Nor can a son be rendered liable where 
the alienation does not bind the father’s interest (ul). 

(4) Father dying pending suit against him: See § 290(6) (iii) above: 
Also see § 290(2). 

(4A) Suit against the son after father's death there being no suit against 
the father. —In such a case, the creditor may file a suit and obtain a decree 
against the son, and attach the entire interest of the father and son in the 
coparcenery property, and have it sold in execution of the decree. The son 
being under a pious obligation to pay the father’s debts, he cannot claim the 
benefit of survivorship. It is assumed that the debt contracted by the father 
was not for an unlawful or immoral purpose. Such a suit may be filed and 
a decree obtained against the son, even if, at the time of the suit, the grand¬ 
father is living. The decree may be executed against the share of the father 
and the son in the ancestral property (re). Also see § 290(2). 

(5) In the case of a money claim there cannot be a second suit against 
the son after the father’s death where a decree had been obtained against the 
father during his lifetime (x). 

The decree can only be executed against the son, whether the son is regarded as 
being represented by the father or as a representative of the father within the meaning of 
sec. 53 of the Code of Civil Procedure (j), see § 294(C). The Madras (y) and Allahabad 
decisions under the Code of Civil Procedure. 1882, allowing a second suit against the 
son on the judgment debt are of no practical importance. 

292A. Where two brothers contracted a debt in respect of a joint family 
business the creditor is entitled to a decree against them after their separa¬ 
tion m status by a partition ( 2 ). 


293. Limitation. —(1) Against father. —Where the suit is brought against 
the father alone to recover a debt contracted by him for his own personal 
benefit, the period of limitation for the suit is, in the case of an unsecured 
debt, 3 years from the date when the debt becomes due and payable [Limi¬ 
tation Act, Sch. 1, arts. 57, 58, 66, 67] 


(2) Against son. —Judicial opinion on the point is not uniform. 

It has been held by the High Court of Madras that whether the suit is brought both 
against father and son. or it is brought against the son after the father’s death, there is 
only one cause of action which arises equally against father and son at the time when 
the debt is due and payable, and limitation runs equally against them from that date (a). 
It has accordingly been held by that Court that a suit against the son after the facers 
death is governed by the same article of the Limitation Act as would be applicable if the 
suit were brought against the father himself, the reason given being that the suit again^ 
the son is as much a suit on a contract (that is, the father’s contract of debt) as a suit 
against the father (b). According to this view, the period of limitation, in the case of an 
unsecured debt, is 3 years from the date when the debt becomes due and payable [Limi- 


(f) PcrUisami v. Stdharama (1904) 27 Mad. 243, 
247 [F.B.l. 

(L*l) .Mtiiiiiuanii/ N. Ramamurti (*70) A.M. 406 
[S. 53 Pro. Ins. Ad). 

fit) Octi Das V. Jada Rnm (1934) 15 Lah. 50, 
147 I.C. 225. (*33) A.L. 857, dissenling from 
Binda Prasad v. Rai Ballabh (1926) 48 All. 245. 
91 I.C. 785, (’26) A.A. 220. 

(.r) Vertkatanarayana v. Somaraju (1937) Mad. 


880 (F.B.), 171 I.C 101. (^37) A.M. 610. 

iy) Fcrujsojni v, Sectluirama (1904) 27 Mad. -43 

(z) Bam Rakhan v. Raia Lai <1944) Luck. 

(a) Mallcsam v. JugaUi (1900) 23 Mad. - 

rp* g 1 

ib) Periasami v. Seetharama (1904) 27 Mad. 243 
[F.B.J. 
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tation Act, Sch. I. articles 57, 58, 66. 67}. On the other hand, it has been held by the 
High Court of Allahabad that the son’s liability is not governed by the same article as 
the father’s liability, but by article 120, the reason given being that the son not being 
a party to the contract, could not be sued on the contract His liability arises from the 
pious obligation to pay the father’s debt, and the only article applicable to the case is 
article 120. That article applies to suit for which no period of limitation is provided 
specifically by the Act, and the period, prescribed by that article is 6 years from the date 
when “the right to sue accnies.” Though there is a difference of opinion between the two 
High Courts as to the period of limitation for a suit against the sons, they are both agreed 
that the starting point of limitation in respect of the liability both of the father and the 
son is the same, namely, the date on which the debt becomes due and payable (c). A 
Full Bench of the Calcutta High Court has held in a case in which a suit was brought 
against the sons after the father’s death, that the case was governed by article 120 of 
the Limitation Act, but the question whether “the right to sue” accrued on the date on 
which the debt incurred by the father becomes due and payable, or the date when the 
creditor after exhausting all his remedies against the father finds that the debt or a por¬ 
tion of it is still xuisatisfied, or the date of the death of the father, was left open (d). 

Now see Article 113 of the new Limitation Act of 1963, which corres¬ 
ponds to residuary Article 120 of the old Limitation Act, 1908. In view of the 
fact that the residuary Article 113 of the new Limitation Act, 1963, provides 
for a period of 3 years the difference of opinion between the High Courts re¬ 
ferred to above is not now of any importance. 

(3) Where debt is secured by a charge. —Where a debt contracted by the 
father is secured by a simple mortgage of joint family property or by a charge 
on such property created by him alone, and a suit is bought to enforce the 
mortgage or charge, then whether the suit is against the father alone, or both 
against father and son, or against the son after the father's death, the article 
of the Limitation Act governing the father’s liability is article 3 32 which pre¬ 
scribes a period of 12 years from the date when the money sued for becomes 
payable. But the son, not being a party to the mortgage, is not bound by the 
mortgage, and art. 132 does not apply to his case. 

He is liable, however, for the mortgage-debt qwa debt, and his liability is governed, 
according to the Madras decision referred to in sub-§ (2), by one of the articles which 
prescribes a period of 3 years, and, according to the Allahabad and Calcutta decisions 
referred to in the same sub-section, by article 120 which prescribes a period of 6 years. 
According to the Madras decision, the mortgagee’s suit against the son would be barred 
if brought more than 3 years after the accrual of the cause of action; according to the 
Allahabad and Calcutta decisions, it would be barred if brought more than 6 years after 
that date (e). 

Now see Article 62 of the new Limitation Act, 1963. 

294. Sale of coparcenary property in execution of decree against father 
alone.—The law on the subject-matter of this and paragraph 295 was first 
expounded by the Privy Council in Muddan Thakoor v. K.antoo L/ull (j). The 
judgment in that case was summarized by their Lordships in Suraj Bunsi Koor 
V. Sheo Persad (g) in the following terms: — 

(a) “That where joint ancestral property has passed out of a joint 
family, either (1) under a conveyance executed by a father in con- 

(c) Narxingh v. Lalii <1901) 23 All. 206. See 1068, 29 l.C. 629, (’16) A.C. 279; Chandradeo 
Maharai Sinah v BaliLant Singh (1906) 28 All. Sing/i v, Mata Prasad (1909) 31 All. 176, 179, 
508. 316. lines 4-10, 1 l.C. 479 [F.B.l. 

(f/) Brijnandan v. Bidya praiad (1915) 42 Cal. (f) (1874) 14 Beng. L.B. 187. I I.A. 321. 
1068. 29 l.C. 629. (*16) A.C. 279. (g) 6 I,A. 88. 106, 5 Cal. 148, 171. 

ie) Briinandan y. Bidtjo Prasad (1015) 42 Cal. 
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sideration of an antecedent deht^ or in order to raise money to pay 
off an antecedent debt [§ 295] or (2) under a sale in execution of a 
decree for the father’s debt [§ 294C] his sons, by reason of their duty 
to pay their father’s debts, cannot recover that property, unless they 
show that the debts were contracted for immoral purposes, and that 
the purchaser had notice that the debts were so contracted”; and 

(b) “that the purchasers at an execution sale, being strangers to the 
suit, if they have not notice that the debts were so contracted, are not 
bound to make enquiry beyond what appears on the face of the 
proceedings”. 

The following passage from the Judgment of the Privy Council in Msf. Nanomi 
Babttasm v. Modhun Mohun (h.) has now become classical: — 

“Destructive as it may be of the principle of independent coparcenary rights in 
the sons, the decisions have for some time established the principle that the sons 
cannot set up their rights against their father’s alienation for an antecedent debt, 
or against his creditors’ remedies for their debts, if not tainted with immorality. 
On this important question of the liability of the joint estate their Lordships think 
that there is now no conflict of authority.” 

When the father became a Christian and was afterwards reconverted to Hinduism 
a sale in execution of a money decree against him does not pass the miner son’s share in 
the family property, as the joint family was broken up when the father became a convert 
and there can be no reunion with the minor son (i). 

294A. Son’s remedies before sale.—(1) A debt contracted by the father 
for his own personal benefit may be secured by a mortgage of joint family 
property or it may be unsecured. In either case the creditor may obtain a 
money decree against the father alone, and may attach and bring to sale the 
entire joint family property including the son’s interest therein in execution 
of the decree. The sons being under a pious obligation to pay the father’s 
debt, cannot object to the attachment of their interest in the property on 
the ground that the debt was not for the benefit of the family. Nor can they 
object on the ground that they were not parties to the suit in which the decree 
was passed. Prima facie a decree obtained against A cannot be executed by 
attachment and sale of B’s property. But the position of sons in a joint Hindu 
family is, by reason of their pious duty to pay their father’s debt, very differ¬ 
ent from that of an ordinary third party. The sons being under a pious obli¬ 
gation to pay the father’s debt, the entire joint family property is liable to 
be attached and sold in execution of the decree against the father, unless they 
show that the debt for which the decree was passed was incurred by the 
father for an immoral or illegal purpose or successfully challenge the existence 
of the debt on which the decree is based (j). 

There are two courses open to the sons. They may come in under O. 21, r. 58, of 
the Code of Civil Procedure, 1908, and object to the attachment and sale on ® 

the grounds mentioned above. The party against whom the order is made wiU tne , 

where a creditor obtained a decree for debt against 
the father the sons cannot question the e.xistence 
of the debt except by showin? that the decrw w« 
obtained by fraud or collusion. At any rate the 
burden of proving non-existence of debt would M 
upon the sons. Also see 5 292 supra and Stdhesh- 
u;ar y. BhiibneshxLar Prasad (19^4) S^C.K. » 
Udfniram v. Balramdas (*36) 76* 


(h) (3886) 13 Cal. 21, 35, 13 I.A, 1, 17, 18. 
(0 Vella Venkatasubbaytja v. Yella Venkataramr^ 
atjtja (1944) Mad. 33. 

(f) Lakshmadit v, Ramudu Ors. (1940) Mad. 
123, 187 I.C. 816, ('39) A.M. 8675 Maha Deo v. 
Rambir Singh (1945) Lah. 67 (F.B.); Bhagat Ram 
V. Afudhia Parkash ('60)* A. Punj. 261. But see 
Surendra Nath v. Saralia; Hindi Mahajani School 
('50) A. East Punjab 282 where it was held that 


§ 294A 


DEBTS 


365 


under O. 21, r. 63, be entitled to bring a suit in which the whole question as to whether 
there was a debt or not, or whether it was immoral or not, will be determined. If no 
such suit is filed within one year from the date of the order, the order will be conclu¬ 
sive (k); [see Limitation Act, 1918, Sch. I, art. 11]. The sons, however, are not bound 
to proceed under O. 21, r. 58. They may bring a suit against the decree-holder for a 
declaration that they are not bound by the decree and for an injunction restraining the 
decree-holder from selling the entire property, but their share will not be released from 
attachment, unless they show that the debt for which the decree was obtained was tainted 
with immorality (1). And in such a suit ad valorem court fees must be paid (m). ' It has 
been held in Bombay that the decree-holder himself may apply under O. 21, r. 66(2) (e) 
of the Civil Procedure Code to include the sons’ interest in the proclamation of sale, and 
that the Court may on such an application deal with the sons’ objection after giving 
notice to them (n). 

(2) In the case of a mortgage by the father of joint family property, the 
creditor may obtain a mortgage decree against the father alone. Where the 
property is put up for sale in execution of a mortgage decree, no attachment 
takes place as in the case of a money decree. The sale is held in such cases 
under the final decree for sale passed in the mortgage suit. But the sale is 
always notified by proclamation under O. 21, r. 66, and the sons may at the 
time of sale give public notice to all intending purchasers that there was in 
reality no debt owing from the father or that the debt for which the decree 
was passed was contracted by the father for an immoral or illegal purpose. 
Where such notice is given, and the property is purchased after such notice, 
though it may be by a stranger to the suit, the sale will be set aside if the 
sons show, in a suit subsequently brought by them, that the debt was con¬ 
tracted for an immoral purpose; for the purchaser, though he may be a 
stranger to the suit, will then be taken to have had notice actual or construc¬ 
tive, of the sons* objection to the result of the sons* suit (o); see § 294E(1), 
para 2. But the sons are not bound to wait until the property is sold. They 
may bring a suit against the mortgagee for a declaration that they are not 
bound by the decree and for an injunction restraining the mortgagee from 
selling the entire property. 

Where such a suit is brought, the question arises whether the sons* suit 
must fail unless they can establish that the debt for which the decree was 
passed was for an immoral purpose, as they have to do in a suit to set aside 
a money decree [see sub-§ (1)], or whether they are entitled to succeed if 
the mortgage was neither for legal necessity nor for the payment of an ante¬ 
cedent debt, without showing that the debt was contracted for an immoral 
purpose. It has been held in several cases that as in the case of a simple 
money decree, so in the case of a mortgage decree, the sons are not entitled 
to go behind the decree, except for the purpose of showing that the debt was 


(k) Indar Pal v. The Imperial Bank (1915) 37 
AU. 214, 28 I.C. 593, ('15) A.A. 126; Mohan Lai 
V. Bala Prasad (1922) 44 All. 649, 69 I.C. 754, 
('22) A.A. 310; Hammant Kashinath v. Gonesh An- 
naii (1919) 43 Bom. 612, 51 I.C. 612, (*18) A.B. 
13; Madhusudan v. Iswatfi Dayi (1921) 48 Cal. 
341, 61 I.C. 25. ('21) A.C. 152; Ram Rattan v. 
Basant Rai (1921) 2 Lab. 263, 64 I.C. 121, ('21) 
A.L. 205. 

(0 Karam Singh v. Bhup Singh (1905) 27 Alb 
16 [F.B.]; Abdul Karim v. Bam KUhore (1925) 47 
AIL 421, 86 I.C. 837, ('25) A.A. 327; Sardart 
Lai V. Bharat National Bank (1931) 12 Lab. 495 


130 I.C. 836, (*31) A.L. 716; Pirthi-Singh v. Man 
Chand (1935) 16 Lab. 1077, 156 I.C. 539, (*35) 
A.L. 761. 

(m) Vinayakrao v. Mankunwarbai (1943) Naa. 
440, 202 I.C. 643, ('43) A.N. 70. 

(n) Ramchandra v. Bhagtoant (1929) 53 Bom. 
777, 121 I.C. 435, (’29) A.B. 465. 

(o) Sural Bunsi Koer v. Sheo Persad (1878) 5 
CaL 148, 173, 6 I.A. 88, 106 (debt held to be 
immoral); Bhagbut Pershad v. Girfa Koer (1888) 15 
^®L 717, 724, 15 I.A. 99, 104 (debt held not to 
be immoral). 
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tainted with inamorahty (p). The cases referred to above were prior in date 

to the Privy Council case of Brij Narain v. Mangla Prasad (q ), decided in 

1923. In that case the Judicial Committee laid down five propositions (see 

note under § 295 at p. 378, injra, or which the following three are mate¬ 
rial: — 


(1) The managing member of a joint undivided estate cannot alienate or 
burden the estate qua manager except for purposes of necessity [see 

(2) If he is the father and the other members are the sons he may, by 
incurring debt, so long as it is not for an immoral purpose, lay the 
^state open to be taken in execution proceedings upon a decree for 
payment of that debt [see § 294]. 

(3) If he purports to burden the estate by mortgage, then unless that 

mortgage is to discharge an antecedent debt, it would not bind the 
estate [see § 295]. 

The Supreme Court has in a number of cases expressed agreement with 
the decision of the Privy Council in Brij Narain^s case and adopted the pro¬ 
positions there laid down (qq). 

In Faqir Chand v. Hemam Kaur (qqq) the Supreme Court had occas- 
sion to consider certain Full Bench decisions of High Courts on the meaning 
and effect of the second proposition in the Privy Council case about the effect 
of which there was difference of opinion. It was pointed out by the Supreme 
Court that: 

(i) the son is under a pious obligation to pay all debts of the father, 
whether secured or unsecured. The second proposition applies not 
only to an unsecured debt but also to a mortgage debt which the 
father is personally liable to pay. 

(ii) The second proposition applies in the case of a money decree for pay¬ 
ment of debt before the sale is held and similarly it also applies in 
the case of a mortgage decree and the son is not entitled to interfere 
with the execution of the decree or with the sale of the property in 
execution proceedings (unless he can show that the debt was non¬ 
existent or tainted with immorality or illegality). 

Another question which came up for decision by the Supreme Court in 
Faqir Chand^s case was whether the son is entitled to impeach the mortgage 
of a joint family property made neither for legal necessity nor for payment 
of an antecedent debt, and if so, whether the remedy is available to him 
after the mortgagee has obtained a decree against the father on the mortgage. 
The question was answered in the affirmative overruling the contrary view 
taken by the High Court of Punjab (qqqq). It was held that in spite of 


<p) Beni v. Basdeo Fatak (1890) 12 All. 

99; Bhntcani Bakdi v. floni Dai (1891) 13 All. 216; 
Pern Sindh v. Partoh Singh (1892) 14 All. 179 
[F.B.]. See also Chandradco v, Prasad (1909) 

31 All. 176, 1 I.C. 479; Raja Raghnnandan v. Ku¬ 
mar (1931) 10 Pal. 124, 126 I.C. 377, ('00) A.P. 


<q) (1924) SI I.A. 129, 46 All. 93. 77 I.C. 689. 
(•24) A.PC. 50. 

{qq) Faqir Chand v. Hartuim Kaur (*67) A.S.C. 
727. 

<Q99) See f.n. (qq) above. 

(qqqq) Faqir Chand v. Hamam Kaur ("61) A. 
Punj. 325 (F.B.). 
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the passing of the preliminary or final decree for sale against the father, the 
mortgage will not, as before, bind the son’s interest in the property, and the 
son will be entitled to ask for a declaration that his interest has not been 
alienated either by the mortgage or by the decree. It was observed that 
“the first prooosition in Brij Narain's case sets out the general rule regarding 
the powers of the managing member of a joint family to alienate or burden 
the estate. The second and third propositions lay down the special rules 
applicable when the managing member is the father, and deal specially with 
his powers to mortgage the estate for payment of his antecedent debt. Read¬ 
ing the first and the third propositions together, it will appear that a father 
who is also the manager of the family has no power to mortgage the estate 
except for legal necessity or for payment of an antecedent date.” 

In Oudh and Punjab (r), it was held that the word “debt” in the second proposition 
referred not bnly to a simple money debt but also to a mortgage debt, and that the sons’ 
suit must fail unless they esUblish that the debt was for an immoral purpose. But a Full 
Bench of the Allahabad High Court (s) held that the word “debt” in the second pro¬ 
position conte"^plated a simple money debt, and not a mortgage debt, further, th^t 
regard to the first and third propositions, a mortgage by the father could only be upheld 
if it was made either for a legal necessity or for an antecedent debt, and in no other case, 
and that if the mortgagee failed to prove that the debt was contracted for either of those 
two purposes, the sons were entitled to have the mortgage decree set aside without show¬ 
ing that the debt was for immoral purposes. 

It is important to note that the ruling in the abovementioned Full Bench case applied 
only where (1) the suit was to set aside a mortgage decree, and (2) the suit was brought 
before sale. Reference may also be made to a Full Bench decision of the Madras High 

Court (t). 

In a later case the Bombay High Court agreed with the Full Bench decision of the 
Allahabad High Court and differed from the Punjab High Court (u), and the same view 
was taken by the Nagpur High Court in a still later decision (i>). 

It may be noticed that the above decisions were prior *o the Supreme 
Court’s decision in Faqir Chand’s case and must be taken to have been 
overruled to the extent that they go contrary to what has been finally laid 
down in Faqir OhaTui^s case. 

294B. Son’s rights after sale.—(1) Money decree against jather.—Where 
the father has contracted a debt for his own personal benefit, the creditor may 
obtain a money decree against the jather alone, and may enforce the decree 
by attachment and sale of the entire coparcenary property including the son’s 
interest therein. The sons, though not parties to the suit, are bound by the 
sale by reason of their pious duty to pay their father’s debt, and they cannot 
recover their share of the property unless they prove (and the burden lies 
upon them to prove) that the debt was contracted by the father for an im¬ 
moral or illegal purpose. This rests on the theory that as the father can effect 
a sale without suit of the entire joint family property including his sons’ in- 


(r) Cnuri Shankar v. Jang Huhadtir (1924) 27 

OuUi Cases. 124. 79 I.C. 1008. ('24) A.O. 394; 
Sand Lai Umrai (1926) 1 Luck. 360. 93 I.C. 
65.5, (’26) A.O. 321; Faqir Chanii v. Harnam Kaur 
(*61) A. Pun). 138 (F.B.). (1960) 2 Punj. 32.5 
(F.B.); Jogindar Singh v. The Piinidb t' Sin«^ 
Bunt: Lift., Amritsar (1940) 21 Lah. 96» ^ 

3.57 (’39) A.L. 583; Sathu Lai v. Phool Chand 

{'3.5) A.V.P. 6, 

(s) JagdUh Prasad v. Hoshyar Singh (1929) 51 


.Ul. 136, 113 I.C. 775. (’28) A.A. 596 [F.B.l. 

(f) Ahdul Hameed v. Provident Investment Co* 
Ltd. (*54) A.M. 961, (19.'54) Mad. 939, (1954) 2 
M.LJ. 416; lagadesan v. Scirajicof/ii Ammal ('62) 
A.M. 174 (F.B.). Also see Kalappa Venkatesh 
('62) A. Mys. 260. 

(II) Bharamoppa Murdeppa v. Hanmantappa Tip- 
panfia (1943) Bom. 568, ('43) A.B. 451. 

(t) Canpat v. Hameshwar (1946) Nagpur 741, | 
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favour of the creditor for the payment of an antecedent debt 
[§ 295], so the creditor may legally procure a sale of it by suit (w). The 
fundamental principle is that where joint family property is sold in execution 
of a decree (x), though obtained against the father alone, and for a debt 
contracted by him for his own personal benefit, the sons cannot claim to 
recover their share of the property unless they show that the debt was con¬ 
tracted by the father to the knowledge of the lender (y) for an immoral or 

illegal purpose (a) and that the purchaser had notice that it was so 
contracted (b). • 


A distinction has, however, been made by the Judicial Committee bet¬ 
ween the case where the purchaser at the execution sale is a stranger to the 
suit and the case where he is the decree-holder himself. The two leading 
cases on the subject are Muddun Thakoar v. Kantoo Lall (c) and Suraj Bunsi 
Koer V. Sheo Persad (d). It has been held by the Judicial Committee in 
those cases that where the purchaser is a stranger to the suit, the sons are 
not entitled to recover their share unless they prove (1) that the debt was 
contracted for an immoral or illegal purpose, and also (2) that the purchaser 
had notice that it was so contracted. It is not necessary for the purchaser to 
show that he made inquiry before the sale as to the nature of the debt. 


th. is not bound to ro behind the decree (e) or further back 

nprW ^ the property sold was pro- 

F .1 ^ if u ^ the decree if the decree had been properly passed against the 

f’ 1^ niakes an inquiry to that extent and then purchases the property bona fide 

chilr" of the sons, and the pur- 

J ^ the enUre property inAuding the sons’ interest therein. “Purchasers 

Strangers to the suit, if they have not notice that the debts 

ar.r>oi>t. ^ ^ timmoral purpose were so, are not bound to make inquiry beyond what 
appears on the fade of the proceedings.” 'i J- 


e abovementioned decisions of the Judicial Committee have been fol- 
ov^d in a number of cases (/). The principle on which those decisions rest 
IS t at one who has bona fide purchased joint family property under an execu¬ 
tion, and bcma fide paid a valuable consideration, is protected against the suit 


(u.) Mst. Nanomi Babuasin v. Modhun Mohc 
(1886) 13 Cal. 21, 36, 13 I.A. 1; Hamasamayyi 
y Virasami (1898) 21 Mad. 222, 224; Kunhali ■ 
Kcshava (1888) 11 Mad. 64, 76. 

(*) Su:aminatlui v. Krishnaswami (1947) Ma« 
471 (decree on a promissory note). 

(y) Sat Narain v. Behari Lai (1925) 52 IA 21 
6 L.ih. 1. 84 I.C. 883 (*25) A.PC. 18; MiniiJb/ 
Sayudu V. immudi (1889) 12 Mad. 142. 16 I.A 
(ongiD.-il creditor advanced the loan 6ona fide). 

(a) Muddun Tliakoor v. Kantoo Lall (1874) 1 
Beng. L.R. 187. 200. 1 I.A. 321, 334; Suraj Buru 
Kocr V. Sheo Persad (1880) 5 Cal. 148, 171, 
I.A. 88, i06; .Muttayar* Chcttiar v. Sangtii (1882) 
Mad. 1, 9 I.A. 128; Bhagbut Pershad v. Cirj. 
Kocr (1888) 15 Cal. 717, 724, 15 I.A. 99, 105 
Minakshi v. Immudi (1889) 12 Mad. 142, 16 I.A 
1; Snpaf Singh v. Tagore (1917) 44 Cal. 524, 4- 
I.A. 1. 39 I.C. 252, (’16) A.PC. 220; Brij Naraii 
V. Mangta Prasad (1924) 51 I.A. 129, 46 AU. 95 
77 I.C. 689, (’24) A.PC. 50; Karan Singh v. Bhut 
Singh (1905) 27 AU. 16 [F.B.). See also case- 
cited in sub-secs. (2), (3), (4) and (5); Bhubanesh 
war Prasad Narayan Singh v. Bihari Lai (1935) 1^ 
Pat. 436, 156 I.C. 350, (’35) A.P. 205; Laksh^ 


mandas v. Karunakaran ('57) A. Kerala 126. 

(b) Suraj Bunsi Koer v. Sheo Persad (1880) 5 
Cal. 148, 171, 6 I.A. 88, 106; Bhagut Pershad v. 
Cirja Koer (1888) 15 Cal. 717, 724, 15 I.A. 99, 
105; /ahan Singh v. Hardat Singh (1935) 57 All. 
357. 152 I.C. 487, ('35) A.A. 247; Krishnaji v. 
Vithal (1888) 12 Bom. 625. 

(c) (1874) 14 Beng. L.R. 187, 1 I.A. 321. 

(d) (1880) 5 Cal. 148, 171, 6 I.A. 88. 106. Sea 
also Muftayan Chettiar v. Sangili (1882) 6 Mad. 1, 
9 I.A. 128, where it was held that the law in 
the Madras State is not different. 

(e) In Afahabir Prasad v. Basdeo Singh (1884) 6 
All. 234, 238, it was held that the decree must be 
read with the plaint, so that the purchaser will be 
deemed to have notice of the allegation in the 
plaint. 

(f) Bhawani Bakhsh v. Ram Dai (1891) 13 All. 
216, 223; Trimbak v. Narayan (1884) 8 Bom. 481; 
Maharaj SingA v. Balwant Singh (i906) 28 All. 
508. 518-519; Krishnaji v. VUhal (1888) 12 Bom. 
625; Johan Singh v. Hardat Singh (1935) 57 AU. 
357; 152 I.C. 487, ('35) A.A. 247; Suryanarayana 
V. Ganesutu (1953) 2 M.L.J. 439, ('54) A.M. 203; 
Cirija Sankar v. Nayan Chandra (’52) A> Assam 5. 
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of the sons seeking to set aside the sale and to recover their share of the 
property. 

But it is different if the decree-holder is himself the purchaser. In that 
case, all that is necessary for the sons to prove, to entitle them to recover 
their share, is that the debt for which the decree was passed was contracted 
for an immoral purpose. It is not necessary for them to prove the further fact 
that the purchaser had notice that the debt was so contracted. The reason 
is that where the purchaser is the decree-holder in the suit, he does not stand 
in the same position as a stranger to the suit, and he cannot therefore protect 
himself xmder the plea of being a purchaser without notice (g). It is also well 
established that even if the purchaser is a stranger to the suit, the sale wiU 
be set aside to the extent of the sons’ interest in the property, if before the 
sale took place objection was taken by the sons that the debt for which the 
decree was obtained was contracted for an immoral purpose, and it is even¬ 
tually proved that the debt was so contracted. The reason is that in such a 
case the purchaser will be taken to have had notice, actual or constructive, of 
the sons’ objection, and, therefore, to have purchased with notice of the sons 
claim and subject to the result of any suit that may be brought by the sons 
to recover their share of the property (h). 


The same principles apply where the sale is sought to be set aside on 
the ground that there was in reality no debt owing by the father and that the 
decree was obtained by collusion between the creditor and the father. In 
such a case, if the purchaser be the decree-holder himself, the sons must 
show, to entitle them to succeed, that there was no debt in fact, and that is 
all that is necessary for them to prove (i). But if the purchaser be a stranger 
to the suit, the sons must show not only that there was no debt due by the 
father, but also that the purchaser had notice that there was no such debt ( 3 ). 


The position, then, is that where joint family proper^ is ^Id in execution of a decree 
against the father, then if the purchaser is the decree-holder himself, the sons 
fa recover their interest merely by proof of the immorality or non-existence (k) of the 
debt Bu^ If the purchaser is a stranger to the suit, they cannot recover share unless 

they prove that £e debt was contracted for an mj^oral or illegal purpose, and also that 

the purchaser had notice that it was so contracted ( ). 

The distinction between the case where the purchaser is a stranger and where he ]s 
the decree-holder himself was, as stated above, laid down by ^e Judicial Committee m 
Muddun Thakoor^s case and 5 uraj Bunsi Koer's case. In some later cases, however, even 
“^he ptc^serwaTa stranger to the suit, the Judicial Conumttee appears to have 

Singh V. Balwant Singh (1906) 28 All. 508, 518- 
519 [debt held to be immorall. 

(0 Beni Parshad v. Puran Char^ (1896) 23 C^. 
262- Ramasatrwt/yan v. Virasami (1898) 21 Mad. 
222; Firm Pirihiratganeshdas v. Kishunlal (1946) 

"(0 Beni Parshad v. Puran Chand (1896) 23 Cal. 
262, 274-275; Mahabir v. Basdeo Singh (1884) 6 

^ (k) Lakshmadu v. Ramudu ir Ors. (1940) Mad. 
123, (’39) A.M. 867, 187 I.C. 816; Maha Deo v. 

Bambir Singh (1945) Lab. 67 „ . 

(I) Reference may be made to Abdul Ham^d 
V. Provident Investment Co. Ltd. (’54) A.M. OdI 
(F.B.) and Ajit Singh v. Hem Rat (’56) A. Punj. 
139 where the question of limitation is considers. 
Also see Jagadeson v. Sarasivathi Ammal ( 6a) 
A.M. 174 (F.B.). 


(g) Luehmun Dass v. GiridJtur (1880) 5 Cal. ®55; 
Romphul Singh v. Deg Narain (1882) 8 Cal. M’T, 
522; Beni Parshad v. Puran Chand (1896) 23 Cal. 
262; Satasatjyan v. Ponnusami (1893) 16 Mad. 

103; Bamasamayyan v. Virasami (1898) 21 Ma<h 
222; Sripaf Singh v. Tagore (1917) 44 I.A. 1. 44 
Cal. 524, 39 I.C. 352, (*16) A.PC. 220; Tnm^h 
Balkrishna v. Narayan Damodar (1884) 8 Bom. 481 
[the purchaser was the decree-holder’s son]- /oh^- 

maf V. Eknath (1900) 24 Bom. 343; 

V. Muhammad (1923) 45 All. 545, 73 I.C. 656. 

(•23) A.A. 591. j 

(h) Suraf Bunri Koer v. Sheo Persad (1878) 5 

Cal. 148, 6 I.A. 88 [debt held to be ^oi^l; 
Bhagbut Pershad v. Ciria Koer (1688) IS Cal. 717, 
724, 13 I.A. 99. 103 [debt h^d *>« J®" 

morall: Mahabir Prasad v. Basdeo (1884) 6 Ml. 
234 [debt held to be immoral. See also pioharaf 


IU.-24 
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laid down in general terms and without any reference to the necessity of notice, that the 
g)ns could successfully impeach a sale merely by proof of the immorality of the debt (m). 
But m all these cases, the fact of immorality had been disproved, so that the question of 
notice could not have arisen. Thus in Afst. Na-nomi Babuasm v. Modhun Mohun (n), which 
was one of such cases, the Judicial Committee observed: “All the sons can claim is tli^t, 
not being parties to the sale or execution proceedings, they ought not to be barred from 
trymg the fact or the nature of the debt in a suit of their own. Assuming they have sudi 
a right it will ^vail them nothing unless they can prove that the debt was not such as 
to justify tne sale. The debt in that case was held not to be immoral, and the question 
of notice did not arise. In Sripat Singh v. Tagore (o), their Lordships said “The property 
m question was joint property, governed by the Mitakshara law. By that law a judg- 
ment against the father of the family cannot be executed against the whole of the joint 

the debt in respect of which the judgment has been obtained was a 
debt incurred for tliegai or immoral purposes. In every other event it is open to the 
execution creditor to sell the whole of the estate in satisfaction of the judgment obtained 
against the father alone.” In this case also it was found that the debt was not incurred 
for an immoral purpose; moreover, the decree-holder himself was the purchaser. In Brtj 
Narain v. Mangla Prasad (p), their Lordships, after reviewing the earlier cases on the 
subject, laid down five propositions of which the second was as follows: “If he is the 
father and the other members are the sons, he may, by incurring debt, so long as it is not 
for an immoral purpose, lay the estate open to be taken in execution proceeding upon a 
decree for payment of that debt.” But that was a case of a mortgage executed by the 
father for the payment of an antecedent debt and the question of notice was not referred 
to either in argument or in the judgment. In India too there have been cases in which it 
has been laid down that where the purchaser is a stranger to the suit, the sons can in a 
suit of their own successfully impeach the sale or resist the purchaser’s suit for possession 
merely by proof of the immorality of the debt. But in these cases also the fact of immo¬ 
rality had been disproved, and the question of notice did not therefore arise (q). 


Illustrations 

(a) A and his son B are members of a joint family. A is indebted to C in the sum 

of Rs. 5,000. C obtains a personal decree against A alone, and in execution of the decree 

attaches the whole coparcenary property belonging to the joint family. B objects to the 
attachment of his interest in the property on the ground that the moneys borrowed by 
his father A from C were borrowed for an immoral purpose. It is proved that the amount 
was borrowed for an immoral purpose. The Court will set aside the attachment to the 
extent of the son’s interest. Suppose now that B does not object to the attachment, and 
that the whole property including B’s interest is sold in execution of the decree, and it is 
purchased by C, the decree-holder, and B sues C to set aside the sale on the ground that 
the debt contracted by his father was for an immoral purpose. If the son succeeds in 
showing that the debt was so contracted the sale will be set aside to the extent of the 

son’s interest in the property. If the son fails to show that the debt was immoral, the 

sale will be upheld in its entirety. But if the property is purchased by a stranger to the 
suit, the son cannot recover his share unless he proves not only that the debt was con¬ 
tracted for an immoral purpose, but that the purchaser had notice that it was so contracted. 

(b) A and his son B are members of a joint family. C obtains a personal decree 
against A for Rs. 5,000 borrowed by A from C for his personal benefit, but not for an 
immoral purpose. A dies without paying the amount of the decree. C may, after A’s 
death, attach not only A’s share but also B’s share in the joint property, in other words 
attach the entire joint family property, and have the same sold in execution of the decree. 
The debt not having been contracted for an immoral purpose, the son’s right to take by 
survivorship gives way to the supreme obligation to pay the father’s debt. But if the debt 
was contracted for an immoral purpose, C could not after A’s death attach the inter^t 
either of A or B. The reason is that, as regards A’s interest, it will pass by survivorship 
to B [§ 289(2)], and as regards B’s interest, it cannot be held liable, the debt being of 
an immoral character. 


(m) Mst. Nanomi Babuasin v. Modhun Mohun 
(1886) 13 Cal. 21, 13 I.A. 1; Bhagbut Pershad v. 
Gifffl Koer (1888) 15 Cal. 717, 724, 15 I.A. 99; 
Minakshi v. Immudi (1889) 12 Mad. 142, 16 I.A. 
1; Mohabir Pershad v. Moheshu:ar Nath (1890) 17 
Cal. 584. 17 I.A. 11. 

(n) (1886) 13 Cal. 21, 36, 13 i.A. 1. 18. 

(o) (1917) 44 Cal. 524, 532, 44 I.A. 1, 4, 39 
T.C. 252. (’16) A.PC. 220. 


(p) (1924) 51 I.A. 129, 139, 46 All. 95. 104, 
77 I.C. 689. (’24) A.PC. 50. 

(< 7 ) Mata Din v. Gaya Din (1909) 31 All. 5^, 
3 I.C. 24 [purehasec's suit for possessioD]; 

NofdifX V. Pofmcoti (1920) 42 All. 67 I.C. 93, 
(’20) A.A. 310; Caiadhar v. Jadubir (1925) 47 All. 
122, 85 I.C. 31, (’25) A.A. 180; Narayanacharyo 
V. Narso Krishna (1876) 1 Boxn. 262. 

i 
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(2) Mortgage decree against father .— The above rules apply not only to 
a sale in execution of money decree against the father, but to a sale in 
execution of mortgage decree against him. This happens when the mortgage 
executed by the father is neither for legal necessity nor for the i>ayment 
of an antecedent debt. If the mortgage is created either for legal necessity 
or for an antecedent debt not tainted with immorality, the mortgage itself 
binds the sons’ interest in the property. If the mortgage is neither for legal 
necessity nor for an antecedent debt, the mortgage as such is not operative 
on the sons’ interest, but the sons are nevertheless under a pious obligation 
to pay the mortgage debt qua debt. In such a case, if a decree is passed 
against the father on the mortgage for the sale of the whole of the mortgaged 
property, and the property is sold in execution of the mortgage decree, the 
sons, though not parties to the mortgage suit, are bound by the sale, unless 
they show that there was no debt owing by the father (r), or that the debt 
in respect of which the mortgage was executed was incurred by the father to 
the knowledge of the lender (s) for an immoral or illegal purpose (t) and 
that the purchaser not being the decree-holder had notice that the debt was 
so incurred [vide cases cited under 294B (1).]. See § 296(1), cl. ii. As to 
the sons’ remedies before sale, see § 294A. As to limitation reference may be 
made to the undermentioned decision of a Full Bench of the Madras High 
Court (u). 

Illustration 


A joint family consists of a father and sons. The father mortgages certain immovable 
property forming part of the joint family properties to sec\ire a loan raised by him. The 
loan is not raised either for a legal necessity or for payment of an antecedent debt. The 
mortgagee sues the father alone and obtains a decree for the sale of the mortgaged pro¬ 
perty. The property is sold in execution, and it is purchased by the mortgagee himself. 
The sons, being under a pious obligation to pay their father’s debt, are bound by the sale 
unless they show that the debt was tainted with immorality. There is no distinction in 
such cases between a debt secured by a mortgage and an unsecured debt: Gajodhar v. 
Jadubir (1925) 47 AU. 122, 85 I.C. 31, (’25) AA. 180. Had the mortgage been for family 
necessities or for the discharge of an antecedent debt, the mortgage itself would have 
l^und the sons’ interest in the mortgaged property and the sale in execution would have 
passed the sons’ interest not by virtue of tihe decree, but by virtue of the mortgage. 

(3) Executkm purchaser's suit for possession. —The rules laid down above 
apply also to a suit by a purchaser at an execution sale against the sons for 
possession of the proi>erty pui*chased by him (v). 

(4) Burden of proving immorality of debt .— Where in respect of their 
share the sons claim to set aside a sale in execution of a decree against the 
father, the burden lies upon them to prove that the debt was contracted for 
an immoral or illegcd purpose (u?). It is not necessary for the purchaser to 


(r) Ramasamayyan v. Virasami (1898) 21 Mad. 
222 . 

(s) Sat Narain v. Behari Lai (1925) 52 I.A. 22, 
6 Lah. 1. 84 I.C. 883, ('25) A.PC. 18. 

it) Surai Bunsi Koer v. Sheo Persad (1878) 5 
Cal. 148, 6 LA. 88; Mst. Nanomi Babtuuin v. 
\todhun Mohun (1886) 13 Cal. 21. 13 I.A. 1; 
Bhagbut Perahad v. Girja Koer (1888) 15 Cal. 
717, 721, 724, IS I.A. 99, 104, 105; Lata Sura/ 
Prosad v. Golab Chand (1901) 28 Cal. 517; Jamna 
V. Sain Sukh (1887) 9 AU. 493, 494; Beni Madho 
V. Basdeo Patak (1890) 12 AU. 99; Bhawani Bakhsh 
V. Ram Dai (1891) 13 AU. 216; Fern Singh v. 
Partab Singh (1892) 14 AU. 179 [F.B.l; Gaiadhttr 


V. Jadubir (1925) 47 AU. 122, 85 I.C. 31, ('25) 
A.A. 180; Kunhali v. Keshava (1888) 11 Mad. 64, 
76; Tnbeni v. Ranuuray (1931) 10 Pat. 670, 130 
I.C. 49, ('32) A.P. 80 [F.B.3; Jahan Singh v. Har- 
dat Singh (1935) 57 All. 357, 152 I.C. 487, ('35) 
A.A. 247; Abdul Hameed v. Provident Investment 
Co. Ltd. (1954) Mad. 939. ('54) A M. 961; Jaga~ 
desan v. Saroneothi Ammal ('62) A.M. 174 (F.B.). 
(u) (1954) Mad. 939, ('54) A.M. 961. supra. 

(t>) Trimbak v. Sarayan Damodar (1884) 8 Bom. 
481; Mata Din v. C^aya Din (1009) 31 AU. 599, 3 
I.C. 24. 

(to) Bhagbut Perahad v. Girja Koer (1888) 19 
Cal. 717, 724, 15 I.A. 99, 104; Muddun Thakoor 
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show that there was proper inquiry as to the purpose of the loan, or to 
prove that the money was borrowed in a case of necessity (x). 

The burden which lies upon the sons to prove the immorahty of the 
debt is not discharged by showing that the father hved an extravagant and 
immoral life; there must be a distinct connection between the debt and the 
immorality set up by the sons (y). 

(5) Construction of execution proceedings. —It is stated above that where 
the father has contracted a debt for his own personal benefit, the creditor may 
obtain a decree against the father alone, and may enforce the decree by 
attachment and sale of the entire joint family property including the sons’ in¬ 
terest therein. But though the creditor can in execution of his decree sell the 
entire joint family property, he is not obliged to do so. He may put up only 
the father’s interest for sale. If what is brought and sold is the father’s 
interest alone, the purchaser is not, except in some cases in Bombay, entitled 
to the possession of any part of the property, and his only remedy is to bring 
a general suit for partition and for possession of the share which would be 
allotted to the father on such partition [§ 261 (1)]. But if what is brought 
and sold is the entire property, the purchaser is entitled to possession of the 
whole. It is, therefore, important in each case to inquire whether the sale 
passed the whole property including the sons’ interest therein, or only the 
father’s interest in the property. The determination of this question depends 
mainly on the terms of the execution and sale proceedings, such as the appli¬ 
cation for execution, warrant of attachment, warrant of sale and sale certificate. 
The Court will in each case look at the substance of the proceedings to see 
what the purchaser intended to buy and what he believed he was buying (z ). 
“In cases of this kind it is of the utmost importance that the substance, and 
not the mere technicalities, of the transaction should be regarded’’ (a). The 
price paid by the purchaser is also an element to be taken into considera¬ 
tion (6). 


V. Kfintoo Latl (1874) 14 Beng. L.R. 187, 1 I.A. 
321; (1878) 5 Cal. 148, 6 I.A. 88. supra-. (1886) 
13 C.il. 21. 13 I.A. 1. supra; (1891) 13 All. 216. 
supra; (1892) 14 All. 179 tF.B.l, supra; Brif 

Narain v. Mang/a Praiad (1924) 46 All. 95, 51 
I.A. 129. 76 I.C. 689. ('24) A.PC. 50. 

(X) (1888) 15 Cal. 717. 724, 15 I.A. 99, 104, 
supra. 

(ij) niiagbut Pershad v. Cirja Koer (1888) 15 
Cal. 717, 15 I.A. 99; Ram Rattan v. Basant Ral 
(1921) 2 Lah. 263, 61 I.C. 121, ('21) A.L. 205; 
Jahan Singh v. Hardat Singh (1935) 57 All. 357, 
152 I.C. 487, ('35) A.A. 247; Syr/u/u v. Venkat- 
eshiiailti ('65) A.A.P. 318. 

(;) Dcendyal v. Jugdeep ?Jarain (1877) 3 Cal. 
198, 4 I.A. 247; Baboo Hurdcy Narain v. Ruder 
Perkndi (1883) 10 Cal. 626, 11 I.A. 26; Mst. No- 
nomi Babuasin v. Modhun .3/o)iun (J886) 13 Cal. 
21, 13 I.A. 1; Daulat Ram v. A/e/ir Chartd (1888) 
15 Cal. 70. 14 I.A. 187; Mahabir Pershad v. 
Moheshiear Nath (1890) 17 Cal. 584. 17 I.A. 11; 
Pettachi Chettiar v. Sangi/i Vira Pandia (1887) 10 
Mad. 241, 246, 14 I.A. 84, 85; Simbhunath v. 
Colap Singh (1887) 14 Cal. 572, 14 I.A. 77; 
(1888) 15 Cal. 717, 15 I.A. 99, supra; Minakshi 
V. Immudi (1889) 12 Mad. 142, 16 I.A. 1; Abdul 
Aziz V. Appayasami (1903) 27 Mad. 131, 31 I.A. 


1; Sripat Singh v. Tagore (1917) 44 I.A. 1, 44 
Cal. 524, 39 I.C. 252, (’16) A.PC. 220; Trimbak 
V. Narayan Damodar (1884) 8 Bom. 481; Sakha- 
ram Shet v. Sitaram (1887) 11 Bom. 42; Krishnaii 
V. Vithal (1888) 12 Bom. 625; Maruti v. Babaji 
(1891) 15 Bom. 87; Cooverji v. Dexcsey (1893) 17 
Bom. 718; Timmappa v. Narsinha (1913) 37 Bom. 
631 21 I C. 123, Hanmandas v. Valabhdas (1919) 
43 Bom. 17. 46 I.C. 133, (’18) A.B. \ 0 l; Daya^ 
nand v. Daji Narayan (1926) 50 Bom. 793, 97 
I.C. 754, (’26) A.B. 548; Kunhali v. Kahaoc 
(1888) 11 Mad. 64; Ramphul Singh v. Deg Narain 
(1882) 8 Cal. 517, 527; Beni Parshad v. Furan 
Chand (1896) 23 Cal. 262; Pern Singh v. ParUb 
(1892) 14 All 179 (F.B.J; Sudhakar v. ^bardiian 
(’52) A. Orissa 212; Anantha Pai v. Kesava rai 

('55) A. Tra. Co. 249. ,, - , i aa 

(a) Sripat Singh v. Tagore (1916) 44 I.A- i, 4 

Cal. 524, 39 I-C. 252, ('16) A.PC 220; 

Pershad v. Moheshwar Sath (1890) 17 Cal. 584, 17 
LA. 11; Coocerii v. Dewsey (1893) 17 Bom. 718; 
Dayanand v. Daii Narayan (1926) 50 Bom. 793i 

97 I.C. 754, (’26) A.B. 548. ^ , 

(b) Simbhunath v. Golap Singh (1887) t4 Cal. 
572. 14 I.A. 77; Beni Panhad v. Puran 
(1896) 23 Cal. 262. 278; (1926) 50 Bom. /9a. 
799, 97 I.C. 754, (’26) A.B. 548, supra. 
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The following are some of the principles cuUed from decided cases: 

^ « 


"> ro“fKi;s 

Sal'cSefaUon fief purc&"\af bai"gSned ^nd 

tion proceedings” (c). ^ r * *u^ 

" mrnmmmm 

inLtt o'i the judgment-debtor,” the s^e ^11 sL cenmSt^ 

?"‘"„aiS2nt'^wThThe°'sat%re^ery"^VeVe“^^^^ 

k\v"eToW a^d dts not nece°s;a?r^^^^^ that when the father of a foint family 
ic ?udffS?ent-debtor nothing is sold but his interest as a coparcener (d). But 

property to sale, had he been so minded (e). . , .v. . 

{ii\\ ThP mere fact that no reference is made in the proclamation of sale to the sons 
^ ^ Merest does not of itself afford a ground for holdmg that the son s interest di 

not pass at the sale (/). . , . j * au 

nv-i If the creditor sues the father alone, and a consent decree is obUined against the 

l^n^d"\^rwaTor 

cerUfic^e of -^ale is issued to the purchaser stating that whatever right, title and 

interest the judgment-debtor had in the said propertj^ S 

Si date of the Se is transferred to the purchaser,” the purchaser is entitled to 

lo more thaS t?e interest in the property. “When a 

away a*ko vestod*"to ?th^s, Iven 

the de^./e;f ^o^tglgl. Mur<riL rbem 

as parties to the execution proceedings (g). , * 

(V) Where a mortgage is executed by the father of joint family property, ^^e Court 
' ^ must take it that the entire property was mortgaged, unless the sons show that 
what was mortgaged was the father’s interest only (h), or unless the mortgage 
itself purports-to be one of the father’s interest only (i). V^ere the 
of the^ erUirc property, and a decree is passed for sale of the property, the sale 
will pass the whole property to the purchaser, notwithstanding the words ugh , 
title ^d interest of the judgment-debtor m tlie certificate of sale ( 3 ). 

294C. Execution of decree against father after his death.—Where a 
decree has been passed against the father in respect of a debt incurred by 


(c) Mst. Nanomi Babuasin v. Afodhun Mohun 
(1886) 13 Cal. 21. 36 J3 I.A. 1. 18. In D^en- 
dyal V, Jagdeep Narain (1877) 3 CaL 198» 4 I.A. 
247, also there was an ambiguity. 

(d) (1890) 17 Cal. 584. 17 I.A. 11, »upra; 

Bhagbut Pershod v. Girja Koer (1888) 15 C^. 717, 
721. IS I.A. 99; (1886) 13 Cal. 21, 13 I.A. 1. 
Bupra-, Sakhafam Shet v. Silarom (1887) 11 Bom. 
42 

(e) (1877) 3 Cal. 198, 4 I.A. 247, supra; Baboo 
Hurdei Narain v. Ruder Perkash (1883) 10 Cal. 
626, 11 I.A. 26; Pettachl Chettiar v. Gongdi Viro 
(1887) 10 Mad. 241, 14 I.A. 84; Abdul A^* y. 
Appayasemi (1903) 27 Mad. 131, 31 I.A. 1; Krtsh- 
naii V. Vithal (1888) 12 Bom. 625; Moruli v. 


Babaii (1891) 15 Bom. 87; Timmappa v. Narjinho 
(1913) 37 Bom. 631. 21 I.C. 123; Hanmandtu v. 
Valabhdas (1919) 43 Bom. 17. 46 I.C. 133, (18) 
A B. 101. As to High Court Circulars, see (1926) 
50 Bom. 793, 97 I.C. 754, (’26) A.B. 548, supra. 

(f) (1926) 50 Bom. 793, 97 I.C. 754, (*26) A.B. 

548, supra. ^ ^ . 

(g) Simbhunath v. Golep Singh (1887) 14 CaK 

572, 14 I.A. 77, 83. _ 

(h) Pern Singh v. Partab Singh (1892) 14 All. 
179 (F.B.); Bhagbut Pershad v. Girja Koer (1888) 
15 Cal. 717, 721, IS I.A. 99, 

(i) See Simbhunath v. Golap Singh, ^upra. 

(f) Trimbak v. Narayan (1884) 0 Bom. 481. 
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ment and sale of the anc^tral nroll. Procedure Code, 1908, by attach- 
property were the pro^rt of ^'^ch 

hands of the sons as hTsTegal reo^LenSt?" come to the 

an illegal or immoral purpose If incurred for 

for an immoral purpose Ihe ouLtfon ^ was incurred 

ceedmgs. and not in rs^arate in execution pro- 

there is really no debt the Question o t contention of the sons is that 

ceedmgs, but^onlyt atgukr suUar 

Mulla’s Ci^l P^edure'codt ToteHo s«^"53 ^No^auT f*''’' Procedure Code, 1908. See 
mortgage decree for the sale of the proi^rtv ^ necessary where a final 

time, the property in that case is Lld^Hpr against the father in his life- 

previous attachment (m). of the decree, without any 

case of his brother^ ® judgment debtor only and not in the 

th^ ® "'o^'^g^ge by the father was 

the grandsons cannot be attached ^’d sold dismissed against the latter. The share of 
this principle cannot be availed of by 

partition^ (q^.^ ® the suit against the father is filed after 

father djes/ft^Ys belj h^ld fn^'^ah^ad^^a^^^ subsequently the father’s 

ancestral property in the hands of his sor^ (r) ^ executed against the 

by the Punjab High Court fa) It ic eitk -**# But this decision has been dissented from 
decided. ^ “ ’s submitted that the former case was incorrecUy 

of antecedent coparcenary property by father for payment 

inl!^restXreTn t^d. >"‘=l'^di4 the sons’ 

bene,, and 

(a) the debt was antecedent to the aUenaUon, and 

(b) It was not incurred for an immoral purpose (t). 

UDonThe'rtof,**^ made to discharge an antecedent debt rests 

irCor^r 4 ^ ^ discharge his father’s debt not tainted with 

validate the f ^ cmcumstance, however, of a pious obligation does not 

validate the ahermUon. To validate an alienaUon so as to bind the son, there 


3t.“T i.s®"4s9?Ar 

(fT! c, I, (1907) 34 Cal. 642 

[F.B.J, Shctkh Karoo v. Rameshwar Sao (1921) 6 

MT f'^ 62 I.C. 905, ('23) A.P. 

14i ImortgaRe-decree against father]; Narayan v 

aT"? 93 ('25i 

12^1* f'-q^/'Tw ^ (1940) Mad. 

123, ( 39) a m. 867, 187 I.C. 816. 

(m; Sftelfc/i Karoo v. Bameshwar Sao (1921) 6 

(*2^) A P- 143. 

nqifiw V. Firm Ganeth Das Ram Copal 

(1938) Luck. 241, 168 I.C. 268, ('37) A.O. 327. 


(o) Raia Ram v. flo/a Baktish Singh (1938) 13 
Luck. 61, 40 Bom. L.H. 277, 172 I.C. 5, ('38) 
A.PC. 7; Umakant v. fitendra (1949) A.P. 97. 

(p) Raja Bakhsh SrngA v. Ram Swamp (1944) 
Luck. 481. 

(q) Atul Krishna Roy v. Lala Nandanfi (1935) 
14 Pat. 732 (F.B.J, 157 I.C. 53. ('35) A.P. 275. 

(r) Binda Prasad v. Rai Belabh (1926) 48 All. 
245, 91 I.C. 785, ('26) A.A. 220. 

(f) Devi Das v. Jada Ram (1934) 15 Lab. 50, 
147 I.C. 225, (’33) A.L. 857. 

(t) Sat Narain v. Sn Kuhen Das (1936) 63 I.A. 
384. 17 Lah. 644. 38 Bom. L.R. 1129, 164 I.C 
6, (*36) A.PC. 277. 
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must also be an antecedent debt (u). Generally, there is no question of legal 
necessity in such a case (u). But where the antecedent debts carried on 
compound interest and yet the mortgage effected by the father to discharge 
them provided for compound interest at a high rate with quarterly rests, to 
that extent, the onus is on the creditor to show that the loan could be obtained 
only on such terms and if no evidence is adduced the lender has not dis¬ 
charged the burden (to). 


“Antecedent debt” means antecedent in fact as well as in time, that is to 
say, that the debt must be truly ijidepeTident of and not part of the transac¬ 
tion iTnpeachcd (x). A borrowing made on the occasion of the grant of a 
mortgage is not an antecedent debt (y) [see ills. (1) to (4)]. 


To constitute a debt an “antecedent” debt it is not necessary that the 
prior and subsequent creditors should be different persons. All that is neces¬ 
sary is that the two transactions must be dissociated in time as well as in 
fact (z). Hence where a previous mortgage deed is renewed in favour of 
the sarne mortgagee, and the consideration for the subsequent mortgage deed 
is the amount due on the earlier one, the alienation would be one for an 
“antecedent” debt (a), unless the first debt was a mere device and was incur¬ 
red merely for the sake of creating an antecedence in time and with a view 
to support the subsequent deed (b). Where a mortgage was executed by the 
members of a joint family in favour of a stranger, who was a partner in a 
business with the family, in settlement of accounts of the firm, it was held that 
the debt being antecedent to the mortgage, the mortgage was binding on the 
son’s share also (c). Where a father received certain sums of money on be¬ 
half of his minor widowed daughter under a compromise decree and executed 
an indemnity bond undertaking to indemnify the defendants against all losses 
resulting from the minor plaintiff raising disputes after attaining majority, 
charging some immovable property belonging to the joint family, it was held 
that the sons’ share was not liable as there was no antecedence of debt (d). 


The antecedent debt may be an unascertained sum of money. It may be 
a debt incurred in connection with a trade started by the father (c). 


(u) Brii Narain Raf v. Mangla Prasad (1924) 
51 LA. 129. 46 All. 95, 77 I.C. 689, ('24) A.PC. 
50; Naroin Prasad v. Samam Singh (1917) 44 I.A. 
163, 59 All. 500, 40 I.C. 284, ('17) A.PC. 41; 
Jogi Das V. Canga Barn (1917) 21 C.V^.N. 957, 
42 I.C. 791, ('17) A.PC. 76; Chet Ram v. Rom 
Stngh (1922) 49 I.A. 228, 44 All. 368, 67 I.C. 
569, ('22) A.PC. 247, affmg. (1919) 41 All. 529. 
51 I.C. 119, ('19) A.A. 415. 

(u) Romo Roo v. Hanumantha (1929) 52 Msd. 
836, 121 I.C. 837, ('30) A.M. 326. 

(u:) Bal Raiaram Tukaram v. Maneklal Mansukh‘~ 
bhai (1932) 56 Bom. 36, 137 I.C. 717, ('32) A.B. 
136. 

(*) (1924) 51 I.A. 129, 46 All. 95, 77 I.C. 689, 
(’24) A.PC. 50, supra. 

(y) Chandradeo v. Mata Prasad (1909) 31 All. 
176, 190, 1 I.C. 479 [F.B.); Chaturbhuj v. Gomnd 
Ram (1923) 45 All. 407, dissentiog from Nathu v. 
Kundan Lai (1911) 33 All. 242. 8 I.C. 836 (mort- 
gage to pay off pre-emption decree]; Shoihh Jan 
V. Bikoo (1928) 7 Pat. 798, 116 I.C. 33, ('29) A.P. 
130; Buta Mai v. Copal Singli (1930) 11 Lab. 164, 
122 I.C. 480, ('30) A.L. 1040. 


(z) Ramkaran Thakur v. Baldeo Thakur (1938) 
17 Pat. 168, 173 I.C. 292, ('38) A.P. 44; Bharat- 
pur State v. Sri Kishan Das (1936) 58 All. 804 
[F.B.l, 162 I.C. 642, (’36) A.A. 327; Thimme- 
gowda V. Dyocommo (’54) A. Mysore 93 [F.B.]; 
Kalappa v. Venkalesh (’62) A. Mys. 260. 

(o) Copal Das v. Topan Das (1935) 16 Lab. 
624. 

(b) Rom flekha Singh v. Congo Prasad (1927) 
49 All. 123, 97 I.C. 514, (’26) A A. 545 (F.B.); 
Bodri Prasad v. Madan Lai (1893) 15 All. '75, 80 
[F.B.l; Joi Narain v. Mahabir Prasad (1927) 2 
Luck. 226, 95 I.C. 857, (’26) A.O. 470; Sheo Rom 
V. Dufgo (1928) 3 Luck. 700, 108 I.C. 288, (’28) 
A.O. 378 (F.B.l; Iqbal Singh v. Jasmer Singh 
(1934) 15 Lah. 715, 153 I.C. 862, ('34) A.L. 296. 

(c) Nachimuthu Coundan v. Balasubramania 
Coundan (1939) Mad. 422. 

(d) Alla Venkataramanna v. Palacherla Mangam- 
ma Ors (1944) Mad. 867. 

(e) Bal Raiaram Tukaram v. Moneklol Martsukh- 
bhai (1932) 56 Bom. 36, 137 I.C. 117, (’32) A.B. 
136. 
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(2) Burden of proving immorality of debt. —It is for the alienee to prove 
that the antecedent debt existed or that after due inquiries he, in good faith, 
believed that it existed (f). The burden is then shifted upon the sons to 
prove that the debt was contracted by the father for an immoral or illegal 
purpose (g) and that the alienee had notice that the debt was so contracted 
(h). It is not necessary for the alienee to show that he made proper inquiry 
as to the purpose of the loan, or to prove that the money was borrowed for the 
benefit of the family (i). 

In Luhar Amrit Lai v. Doshi Jayantilal (il) the Supreme Court accepted 
the proposition that the burden lies on the sons who challenge the alienation 
to prove not merely that the antecedent debt was immoral but also that the 
alienee had notice that the debt was so contracted. The Supreme Court also 
pointed out that the decisions of the Privy Council on the subject made no 
distinction between an alienation made for the payment of the father’s antece¬ 
dent debt and an alienation made in execution of a decree passed against him 
and in both cases the sons must prove not only the immoral character of the 
antecedent debt but also the knowledge of the alienee. 

The proposition that “where joint ancestral property has passed out of a joint family, 
cither under a conveyance executed by a father in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent debt, or under a sale in execution of a 
decree for the father’s debt, his sons by reason of their duty to pay their father’s debts, 
cannot recover that property, unless they show that the debts were contracted for immoral 
purposes and that the purchaser had notice that they were so contracted” has been 
accepted by all Courts in India as the correct statement of the law on the point since 1879 
when it was enunciated by the Privy Council in Girdharee Lcl v. Kantoo Lai (i2) and 
Suraj Bunsi Koer v. Sheo Pershad Singh (i3). In Luhar Amrit Lai v. Doshi Jayantilal 
mentioned above the Supreme Court accepted that proposition. 

The burden which lies upon the sons to prove the immorality of the debt 
is not discharged by showing that the father lived an extravagant or immoral 
life; there must be a direct connection between the debt and the immorality 
set up by the sons (j). 

(3) Alienation binds sons* interest.—If the debt is antecedent to the 
alienation, the alienation is valid in its entirety, and it will pass not only the 


(f) Jfim.-irtii V. Ka^hhint/i (1902) 26 Boin. 326, 
336-337; /amna v. Nain Snkh fl887) 9 All. 493; 
Chniulrailco v. Mnta Prauid (1909) 31 All. 176. 
198-J99. 1 I.C. 479; Sahih Sineh v. Girdhori Ltd 
(1923) 4.5 All. .576, 73 I.C. 1024, ('24) A.A. 24, 
Suhr/nn/ini/n v. (1885) 8 Mad. 75. See 

Transfer of Property Act, 1887, s. 28; Venfeata 
C/icnc/ifiyi/fi V. aMfna/iiitram (’57) A. Andh. Pra. 
744; Vrnk(ilesuar/n v. Venkata l*^arasim/ian (’57) 
A. Andli. Pra. 557; Tolaram v. Becniraj (’.57) A. 
Raj. 256. 

(ff) Cirdtiarec Lall v. A’nntoo Lall (1874) 14 
Beng. L.R. 187, 1 I.A. 321; Suraj Bunsi Koer v. 
Shco Pershad (1878) 5 Cal. 148, 6 I.A. 88; Bal- 
icant Siiig/i V. Clanccy (1912) 39 I.A. 109, 34 
All 296, 14 I.C. 629, affmg. 28 All. 508; loharmal 
V. Eknath (1900) 24 fiom. 343; Natasayyan v. Pon- 
niisnmi (1893) 16 Mad. 99; Baj Kishore v. Afodon 
Copat (1932) 13 Lah. 491, 143 I.C. 249. (*32) 
A.L. 636. 

(h) Suraj Burnt Kncr v. Sheo Persad, 6 I.A. 88, 
106, S Cal. 148, 171; Darsu Pandeij v. Bikarrruiiit 
Lot, 3 All. 125. (The 6rst part of the decision that 
the recital in the sale deed is enough to prove the 
antecedent debt and other necessities is not correct; 
but the second part relating to immorality and 


notice is correct); Haniiman Singh v. iV/inalc Chand 
6 All. 193, 199; Lot Singh v. Deo Sarain Singh 
8 All. 279. 282. 

(0 •Bhaghiit Pershad v. Girfo Koer (1888) IS Cal. 
717, 724, 15 I.A. 99. 104; Sapu Singh v. Pihari 
Lai (1908) -30 All. 1-56; Tulshi Ram v. Bishnath 
Pratad (1928) 50 All. 1. 105 I.C. 885, (’27) A.A. 
733. 


(11) (I960) 3 S.CR. 842. 

(12) (1874) 1 I.A. 321. 14 Bcog. L.B. 187. 

(13) (1880) 5 Cal. 148, 6 I.A. 88.- 

(») Sri Sarain v. Tuita Raghiibans (1912> 17 

.W.N. 124, 17 IC. 729 CPC.); Chiniamanrao v. 
adiinath (1890) 14 Bom. 320; Dattatraya v. 

ishnu (1912) 36 Bom. 68. 12 I.C. 949; SiVa Ram 
Zolim Sine (1886) 8 All. 231; Bnhu Singh v. 
ehari Lai (1908) 30 All. 156; Tulshi Bam x. 

Uh Prasad (1928) 50 AU 1. 105 I.C. 88j, <) 
.A. 7-3.5; Baltia Bam v. Balmokand (1927) 8 Lah. 
17. 101 I.C. 830, (’27) A.L. 60; UJfat Bat v. Ta 
arain (1927) 8 Lah. 632. 106 I.C. ' -8) 

L 83- Baj Kishore v. Madan Copal (1932) 
ah. 491. 143 I.C. 249. (’32) A.L. 6.36: 
ao V. Kanta Prasad I.L.B. /1946> Nagpur 844; 
dmiram v. Balramdas (’56) A.N. 76. Also see 
fSilu V. VenkateshiL-arlu (’05) A.A.P. 318. 
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father’s but also the son’s interest in the property. Thus if the alienation is 
a sale of joint family property, the whole property will pass to the purchaser. 
Again if the alienation is a mortgage, the mortgagee may obtain a mortgage 
decree against the father alone for the sale of the whole of the mortgaged 
property including the sons’ interest therein, and the sale in execution of the 
decree will bind the interest both of the father and the sons in the property. 

(4) Alienation after partition .—^The father has no power to alienate his 
son’s share after a partition between him and the son, although the aliena¬ 
tion may be in respect of a debt which was contracted before partition (/c). 

(5) Alienation after attachment of son’s share .—The father has no power 
to alienate his son’s share after it has been attached in execution of a decree. 
The decree may be one against the son in respect of a personal debt of the 
son, or it may be one against the father, or both against the father and the son, 
in respect of a personal debt of the father (1). 

(6) Whether a sale or mortgage executed by the father passes the whole 
family property or only the father’s interest therein depends on the terms of 

the deed (m). 

(7) If the alienation be one for legal necessity, it is not necessary, to bind 
the sons’ interest, to have recourse to the doctrine of antecedent debt (n). 

(8) The expression “sons” in this section includes grandsons and great- 
grandsons. The expression “father” includes grandfather and great-grand¬ 
father. See § 291. Reference may also be made to Notes under sec. 16 of 

the Hindu Marriage Act, 1955. 


Ulustrations 


(1) The father of a joint family lost heavily in speculation in gold and silver andto 
pay off the losses borrowed moneys on the mortgage of the joint family property. Tnc 
mortgagee obtained a decree on the mortgage and sought to execute it by sale of the 
mortgaged property. The sons and wife of the mortgagor then sued for a declaration that 
the decree was not binding since the debt though antecedent was immoral. It wp held 
that the antecedent debt was immoral but as the plaintiffs had failed to prove that the 
mortgagee had noUce of the immoral character of the debt they were not entitled to 
succeed: Luhar Amrit Ixil v. Doshi Jayantilal (1960) 3 S.C.R. 842: ( 60) A.S.C. 9o4. 


(2) The father of a joint family borrows Rs. 2,000 from C for his own use. Subse¬ 
quently he executes a mortgage of the joint family property to C to secure the debt. It 
is not proved that the money borrowed was used by the father for immoral purposes. The 
mortgage binds not only the father’s, but also his sons’ interest in the property. Here 
the debt is antecedent of the mortgage in fact as well as in time (o). 

(3) The father of a joint family governed by the Mitakshara law as applied in Uttar 
Pradesh, mortgages the joint family property in 1883 to secure an advance made to him 
at the time of the execution of the mortgage. In 1910 the mortgagee sues the father and 
his son for a sale of the mortgaged property. It is proved that the money was borrowed 
by the father for his oton personal benefit, and not for any family necessity. Here the 
loan having been made at the time of the mortgage, there is no debt antecedent to the 
mortgage. The mortgage is therefore wholly invalid- It does not bind even the father’s 


(k) Rathna v. Aivonachariar (1908) 18 Mad. L.J. 
599* Krishnasami v. Ramasami (1899) 22 Mad. 519, 
521. 

(0 Subratja v. Nagappa (1909) 33 Bom. 264, 2 
I.C. 208. 

(m) Pern Singh v. Partab Singh (1892) 14 All. 
179 [F.B.l; Simbhunath v. Golap Singh (1887) 14 
Cal. 572, 14 I.A. 77; Pettachi Chettiar v. Sonffili 


Vtra (1887) 10 Mad. 241, 14 I.A. 84; Bhagbut 
Perthad v. Ciria Koer (1888) 15 Cal. 717, 15 I.A. 
99 

(n) Lai Bahadur v. Ambika Pratad (1925) 52 
I.A. 443, 47 All. 795, 91 I.C. 471, ('25) A.PC. 
264. 

(o) Madhusudan v. Bhagtcan (1929) 53 Bom. 
444, 118 I.C. 788, ('29) A.B. 213. 
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property. Nor is the mortgagee entitled even to a personal decree against 

claim for such decree being barred by limitation: Sahu Ram 
V. Bhup SingH (1917) 44 lA. 126, 39 All. 437, 39 I.C. 280, (’17) APC 61. 

(4) S and his sons are members of a joint Hindu family governed by the Mitakshara 
In'^l^ Uttar Pradesh. In 19^ S mortgages the joint family property to A. 

executes a ^cond mortgage of the same property to B. In 1908 S executes a 
mortgage of the property to C to pay off the earlier mortgages to A and B. C then sues S 

mortgage of 1908. It is not proved that the mortgages to A and B 
nav^ J necessity. Here the mortgage to C having been made to 

?on.- fnt™ to A and B. it binds the whole property including the 

^ to a decree for sale of the whole property. ®Brij 

Narain Rai v. MangUi Prasad (1924) 51 I A. 129, 46 AU. 95, 77 I.C. 689, ^24) AJ>C 50 

^'24) AA. 465; Bhim Singly. Ram 

M fc' a' V. Niranjan Lai (1925) 47 AU. 351, 

AP AS 4 ’ f M ♦ A.A. 367; Kuldip V. Ram Bujhawan (1924) 3 Pat. 425, 83 I.C. 385, (’24) 
A anH R in such 3 case to inquire whether the mortgages to 

frnnc ^ cxecuUd to pay off a debt antecedent to either of the two mortgages. The 

mortgage to C and that mortgage was executed to pay off 
the ontecedent debts secured by the mortgages to A and B.] 

♦..a 3?"® father of a joint family governed by the MiUkshara law executed a usufruc¬ 

tuary mortgage of the joint family property to secure an advance then made to him for 

j equity of redemption to the mortgagee, the 

ifdischarged out of the price and the balance paid to him. After the father’s 
' . urmg the lifetime of his sons, his grandson sued the purchaser to recover the 
from him. It was held by the Judicial Committee that there being no debt onte- 
VA chelation namely the mortgage, the mortgage and the sale were both 

947 ^ Singh (1922) 49 I.A. 228, 44 All. 368, 67 I.C. 569, (’22) A.PC. 

f *u • ^11 clearly in conflict with the later decision in Brij Narain's case set 

t^orth in ill (4) above, and it can no longer be regarded as good law. The test now laid 
n in Bnj Narams case [see ill. (4) above] is whether the transaction impeached, 
ame Y^he sale of the equity of redemption, was entered into to pay off an antecedent 
e . doubt that it was, the antecedent debt being the debt secured by the 

mor gage. If the case arose again, the sale would be treated as valid, as it was made to 
pay oft an antecedent mortgage. Whether the mortgage itself was executed to pay off an 
antecedent debt is not material (p). 


"^e father of a joint family governed bv the Mitakshara law as administered in 
^ i j executed a deed of mortgage in 1900 of joint family property. In 1906 he 

property for Rs. 13,000 of which Rs. 1,400 was paid to the mortgagee, the rest 
ot the mortgage debt having been discharged long prior to 1906. The balance of the pur¬ 
chase money was applied by the father to his own purposes. It was held by the Judicial 
C<^mittee that the sale could not be supported as having been made to discharge an ante¬ 
cedent debt, and they upheld the decree of the Allahabad High Court setting aside the 
sale, upon the sons, who were the plaintiffs in the suit, paying Rs. 1,400 to the purchaser: 
Jawahir Singh v. Udai Prakash (1926) 53 I.A 36, 48 All. 152, 93 I.C. 216, (’26) APC. 16. 

A Narain Rai v. Manila Prasad (1924) 51 I.A. 129, 46 Al. 95, 77 I.C. 689. (’24) 

A.PC. 50.—The leading case on the subject is Brij Narain’s case. In that case the Judicial 
Committee, after observing that Sahu Ram’s case (q) must not be taken to decide more 
than what was necessary for the judgment, namely, that a debt created by the mortgage 
itself is not an antecedent debt, expressed their dissent from several dicta in that case, 
and laid down the following propositions: — 


(1) The managing member of a joint undivided estate cannot alienate or burden the 
estate qua manager except for purposes of necessity [see § 242). 

(2) If he is the father and the other members are the sons he may, by incurring debt, 
so long as it is not for an immoral purposes, lay the estate open to be taken in 
execution proceedings upon a decree for payment of that debt [see § 294]. 

(3) If he purports to burden the estate by mortgage, then unless that mortgage is 
to discharge an antecedent debt, it would not bind the estate [see § 295]. 


(p) It Is DOW so held in Anantu v. Aom Prasad (q) (1917) 44 I.A. 126, 39 All. 437. 39 1.C 
(1924) 46 All. 295, 290-297, 78 I.C. 619. ('24) 280. 

A.A. 465. 
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(4) Antecedent debt means antecedent in fact as well as in time, that is to say, that 
the debt must be truly independent of, and not part of, the transaction im¬ 
peached [see § 295]. 

(5) There is no rule that this result is affected by the question whether the father 
who contracted the debt or burdened the estate, is alive or dead. 

The law as stated above by the Privy Council has been expressly approved by the 
Supreme Court in the undermentioned cases (r). 

Antecedent. —In Sahu Ham's case their Lordships of the Privy Council speak of the 
doctrine of antecedent debt as having '‘arisen from the necessity of protecting the rights 
of third persons.” In Brij Narain's case the doctrine is described as a part of the doctrine 
of pious obligation. The latter view must be taken to supersede the former view. 

There was at one time a conflict of opinion as to the meaning of “antecedent debt.” 
According to the Allahabad and Madras decisions, an antecedent debt meant a debt which 
existed prior to the date of sale or mortgage; money received ot the time of sale or mort’- 
gage was not regarded as an antecedent debt (s). According to the Calcutta and Bombay 
rulings, a debt, though not existing prtor to the date of sale or mortgage, was treated as 
an antecedent debt, if it was put into litigation in a subsequent suit; that is to say, if the 
father borrowed moneys on a mortgage of joint family property, and the sons subsequently 
sued to set aside the mortgage, the mortgage was upheld on the ground that the debt 
secured by it was antecedent to the suit (t). This was too fantastic a view to be taken of 
an antecedent debt. The earlier cases were reviewed by the Privy Council in Brij Narain 
Rai v. Mangla Prasad [see ill. (4)]. The test there laid down was whether the trousaction 
impeached was entered into to pay oil an antecedent debt, that is, a debt antecedent to 
the transaction [see the 4th proposition above.] 

If the father of a joint Hindu family borrows moneys in 1918 on a promissory note 
for his own personal benefit, and, being unable to pay the debt, mortgages the joint family 
property in 1920, it is clearly a case of a debt antecedent to the mortgage and the mort¬ 
gage binds his sons. But if no debt was contracted by the father antecedent to the 
mortgage, and a loan was obtained by him for the first time at the time when the mortgage 
was executed by him, the loan could not be regarded as an antecedent debt. 

Suppose now that the father executes a mortgage to A of joint family property to 
secure an advance of Rs. 1,500 then made to him. [Here the mortgage is invalid, there 
being no antecedent debt]. He then borrows Rs. 2,CK)0 from B and executes a mortgage 
to B to pay off the mortgage to A, Is the mortgage to B binding on the sons? Prior to 
the decision in Brij Warain Rai's case there was a conflict of opinion whether the mortgage 
to B could be treated as one for payment of an antecedent debt. It was held by the High 
Courts of Allahabad (u) and Lahore (v), that the mortgage to A not having been made to 
pay off an antecedent debt, the subsequent mortgage to B also which was made to pay 
off the mortgage to A could not be treated as one for payment of an antecedent debt; in 
other words, it was held that for debt to be an antecedent debt, it must be antecedent to 
the first alienation, namely, the mortgage to A, and not merely antecedent to the alienation 
impeached, namely, the mortgage to B. On the other hand it was held by the High Courts 
of Madras (to) and Patna (x), that the mortgage to B was binding on the sons as it was 
made to pay off an antecedent debt, being the debt secured by the mortgage to A. In Brij 
Narain Rars case the Privy Council held that the view taken by the Madras High Court 
was correct. 

The antecedent must be real. The antecedent would be unreal if the father borrowed 
money on a promissory note with the object when he borrowed that it should form part 
of a mortgage to be subsequently executed by him (y). Where no mortgage was intended 


(D Panna Lai v, Nnraini ('52) A.S.C. 170; 
Virdltachalam PUlai v. Chaldean Bank (’64) A.S.C. 
1423. 

(s) Chandradeo v. Mata Ptasad (1909) 31 All. 
176, 190, 1 I.C. 479 [morlgagej IF.B.]; Ram Da- 
\jal V. Afudhia Prasad (1906) 28 AH. 328 tsalel; 
V enkataramanayya v. Venkatoramana (1906) 29 

Mad. 200 [mortgage] [F.B.]. 

(0 Luchmun Doss v. Giridhar (1880) 5 Cal. 855 
[F.B.]; Xhdftlul V. Cobind (1893) 20 Cal. 328, 346; 
Kishtin V. Tipan pershad (1907) 34 Cal. 735, 747; 
Chintamanrav v. Kashinath (1890) 14 Bom. 320, 
324*325; Dattatraya v. Vishnu (1912) 36 Bom. 68, 
12 I.C. 949. 


(a) Brii Naram v. Mangla (1919) 41 All. 235, 
3.5 I.C. 101, ('19) A.A. 324; Rom Sarup v. Bharat 
Singh (1921) 43 All. 703, 64 I.C. 763, (’21) A.A. 
113. 

(o) Lakhu Mai v. Bishen Das (1922) 3 Lah. 74, 
66 I.C. 408, (’22) A.L. 291. 

(u:) Armugiiam v. Muthu (1919) 42 Mad. 711, 
52 I.C. 525. ('19) A.M. 75 [F.B.]. 

(*) Mathura v. Raikumar (1921) 6 Pat. L.J. 526, 
62 I.C. 132, ('21) A.P. 447 [F.B.]; HaH Prasad 
V. Sourendra (1922) 1 Pat. 506, 66 I.C. 945, ('22) 
A.P. 450. 

(y) (1921) 43 All 703, 64 I.C. 763, ('21) A.A. 
113, supra. 
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°n there was an agreement to execute a mortgage if 

and when called upon and a mortgage was subsequently executed, it was held that the 
mortgage was supported by antecedent debt ( 2 ). 


1 „ ® ® ^°’^pse bond dated 16-1-1922 for Rs. 3,000 executed by B and his 

3 nephews for purpose of paying off— v* ii«> 


(1) 750 the balance of consideration due under a sale deed dated 30-7-1919 ob- 
tamed by B and his nephew P (brother of the 3 nephews above mentioned), 

(2) Rs. 1,500 b^^ce of consideration dated 19-11-1921 in favour of the aforesaid 3 
nephews of B ^d a minor son of P and a son of B, the suit was contested by 
the sons of the 3 nephews (defendants 3 to 7) and a grandson of B (defendant 8) 
(B havmg died) on the ground that there was no legal necessity. It was held 

(1) that ihere was no real antecedency between the suit mortgage bond and the 

sale-deed of 1921 but that the balance due under the sale-deed of 1919 was 
an antecedent debt. 


(2) even ^ to th^e latter item the mortgage was not valid against the defendants 
(3 to 7) ^ their father executed it not for their own antecedent debt but for 
that of their imcle B and brother P. 

(3) that ^e grandson of B (defendant 8) was not liable as the proportion for 
which B IS liable on the suit mortgage bond could not be determined (a). 

There must be a real debt due by the father. Therefore, where the only prior debt 

j f party ^d the father executed as surety a hypothecation bond in favour 

of the creditor, it was held not to be binding on the son's share (b). 

+K« ^ father at Ae time of taking a mortgage agrees to pay off a prior mortgage 

. . . undertaken is an ‘antecedent debt’ which will support a mortgage of 

ramily property ^bsequently executed by the father in favour of the prior mortgagee 
m fulfilment of the obhgation (c). & & 


It has been held that where the father mortgages joint family property to pay off a 
I^ior mortgage on his separate property it cannot be said that the mortgage was one for 
the payment of an ^tecedent debt (d). In this case the separate property consisted of 
property wmch was inherited by the father from his cousin and that property was mort¬ 
gaged by the cousm durmg his lifetime. 

Time-barred debt.—The antecedent debt may be a time-barred debt. See § 299(2) 


What is a debt: — 

Unliquidated damages.—“Debt” ordinarily means a liquidated or ascertained sum of 

m^ey as distinguished^ from unliquidated damages for breach of contract or for a tort. If 

a decree has been obtained against the father for damages for breach of contract or for a 

u judgment debt constitutes a debt within the meaning of this section. But what 

if me amoimt of damag^ is not fixed by a decree or otherwise? Is the liability for damages 

a debt within this section? The question arose in a case before the Judicial Committee, 

but it was not decided (e). That was a case of a breach of contract by the father. 

it womd seem on prmciple that a liability for damages constitutes a debt within this sec- 

uon; u the liability is antecedent to the alienation, the alienation will be binding on the 

sons though the amount of damages is fixed on the very day on which the alienation is 
maae. 


Debt due but not payable.—A debt may be an antecedent debt though the due date 
of payment has not yet arrived. Hence an alienation even before the due date of pay¬ 
ment would be an alienation for an antecedent debt (/). 


Price payable under a pre-emption decree.—A pre-emption decree does not carry any 
payment. It gives an option to the pre-emptor to ob tain the property on making 
pajmient. There being thus no obligation to pay, the purchase money fixed by the decree 
does not constitute a debt (g). See Code of Civil Procedure, 1908, O. 20, r. 14. 


(z) Venkataramaswami v. Imperial Bank of India 
(1939) Mad. 7 [F.B.] 

(а) Mahahir v. Sukh Ram (1942) All. 498, 201 
I.C. 41S, (’42) A.A. 361. 

(б) Canga Saran v. Ganeshi Lai (’39) A.A. 225; 
Kesar Chand v. XJUam Chand (1945) 72 I.A. 165. 

(c) Chatar Sen v. Ram (1938) AU. 58, 173 
I.C. 916, (’38) A.A. 44. 


(d) Nand Lai v. Umrai (1926) 1 Luck. 360, 93 
I.C. 655, (’26) A.O. 321. 

(e) Mian Karim Bakhsh v. Dargah Pir (1931> 
55 C.W.N. 1221. 133 I.C. 728, (’31) A.PC. 2^ 

(f) Damodaram v. BansUcl (1926) SI Mad* 711^ 
111 I*C. 297, (^28) A.M. S66* 

(g) Kishen Sohdi v. Raghunath (1929) 51 All- 
473, lie I.C 488. (^29) AJi. 139* 
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§§ 295(8), 296(1) 

The father alone can alienate the son’s share. In the case of a joint family, the Pri¬ 
vilege of alienating the whole of the joint family property for payment of an anteced^t 
debt is the privilege only of the father, the grandfather and the great-grandfather. No 
other person has any such privilege. Hence if a joint farnily consists of two bro^ere A 
and B of whom B is a minor, A may alienate, if he so desires, his own share m the joint 
family property to pay off an antecedent debt of his father F, but he has^no PO^er to 
alienate the share of his brother B, in the property though F is also the father of B (rt). 
Similarly if a joint family consists of A and his brother’s son B, B bemg a mmor, A may 
alienate his own share in joint family property to pay an antecedent debt of ms father, 
G, but he has no power to alienate B’s share to discharge that debt though G is the grand 

father of B (i). 


Specific performance .—In a recent case the High Court of Bombay held that a mere 
agreement to alienate any joint family property cannot be enforced against the son on 
the ground that the agreement was effected by the father for a consideration which was 
formed by his own antecedent debts (il). 


296. Alienation by father neither for legal necessity nor for antecedent 
debt—Son’s Uability.—(1) It is clear from what has been stated above that an 
alienation by the father of joint family property neither for a lepl necessity 
nor for the payment of an antecedent debt does not bind the son s interest in 
the property. In Bengal and Uttar Pradesh it does not bind even the father’s 
interest in the property [§§ 268, 269]. But though the alienation as such does 
not bind the son’s interest, the son being under a pious obligation to pay his 
father’s debt not tainted with immorality, and the whole of the ancestral 
estate being liable for the payment of such debts, the alienee is entitled to 
realise the debt, that is, the money paid by the alienee to the father in consi¬ 
deration of the alienation, out of the entire ancestral estate (j). 


By far the largest number of cases in which the above principle has been 
appUed are cases of mortgage by the father of joint family property belong¬ 
ing to himself and his sons, where the mortgage is neither for legal necessity 
nor for payment of an antecedent debt. In such a case the son himself may 
sue for a declaration that the mortgage is not binding on his share and if he 
proves that the debt was contracted for illegal or immoral purposes to the 
knowledge of the lender he will be granted a declaration that the mortgage 
and the debt are not binding on him (/c). In all these cases the mortgage 
qua mortgage cannot be enforced against the sons’ interest in the mortgaged 
property, and no mortgage decree for the sale of that interest can be passed 
against the son. But the son is nevertheless under a pious obligation to pay 
the mortgage debt qua debt if it was not contracted for an illegal or immoral 
purpose. The son may therefore be successfully sued for the father’s debt, 
and the decree passed in such suit may be enforced in execution by sale of 


Tipan Pershad (1907) 34 Cal. 735; Brijnandan v. 


(h) Anantu v. Ram Prasad (1924) 46 All. 295, 

78 I.C. 619, ('24) A.A. 465. 

(I) Rameshra v. Kalpu Hai (1924) 46 All. 264, 

84 I.C. 84. (’24) A.A. 538. _ 

(II) Jaiprakash v. Lilabai (’63) A.B. 100. 

(0 Sami Aytjangar v. Ponnammal (1898) 21 Mad. 
28- Venfcataramanaya v. Venkatoramana (1906) 29 
Mad 200 fF.B.l; Kandasami v. Kuppu (1920) 43 
Mad. 421, 55 I.C. 320. ('20) A.M. 479; Rama- 
«ami V. Ulaganatha (1899) 22 Mad. 49 tF.B.l; 
Periasami v. Seetharama (1904) 27 Mad. 243 

IF.B.]; Luchman Doss v. Giridhur (1880) 5 Cal. 
855 [F.B.3; Gunga Prosad v. Aiudhia P^thad 
(1882) 8 Cal. 131; Khalilul Rahman v. Gobind 
Penhad (1893) 20 Cal. 328; Kishun Pershad v. 


Bidya Prasad (1915) 42 Cal. 1068, 29 I.C. 629, 
('16) I.C. 279 [F.B.l; Jamna v. Nain Sukh (1887) 
9 All 493; Chandradeo v. Mata Prasad (1909) 31 
All. 176, 194, 208, 1 I.C. 479 [F.B.l; Kali 

Shankar v. Nawab Singh (1909) 31 All. 507, 3 
I.C. 909; Narsingh v. LalH (1901) 23 AH- 206; 
Dattatraya v. Vishnu (1912) 36 Bom. 68, 12 I.C. 
949; ChirUamanrau v. Kashinoth (1890) 14 Bom. 
320; Polavarapu Llngayya & Ors. v. Vupputurt 
Punnayya Ors. (1942) Mad. 502, 198 I-C. 588, 
('42) A.M. 183, Contra Hiralal v. Jagdish (*59) A. 
Raj. 2.54, 8 Raj. 850. 

(Jt) Krishnaji Lokshman v. Vithal (1889) 12 

Bom. 625. 
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the entire ancestral estate including the sons’ interest therein (Z). Cases 
under this head may be divided into three classes, namely— 

(i) Where the suit to enforce the mortgage is brought both against the 
father and the sons. 


(ii) Where such suit is brought against the father alone. 

(Ui) Where such suit is brought against the sons after the father’s death. 

(i) In dealing with these cases it must be remembered that according to 
the law as administered in Madras and Bombay, a coparcener can mortgage 
his undivided interest in coparcenary property, and the mortgage binds his 
interest in the property [§ 268]. In Bengal and Uttar Pradesh no coparcener 
can mortgage even his own interest in the coparcenary property without the 
consent of the other coparceners, with the result that the mortgage does not 
bind even the mortgagor’s share in the property [§ 269]. Where a suit, there¬ 
fore, is brought against the father and sons on a mortgage executed by the 
father neither for legal necessity nor for payment of an antecedent debt, the 
mortgagor in Madras is entitled to (1) a mortgage decree against the father 
for the sale of his interest, and (2) if the net proceeds of the sale of the father’s 
interest are found to be insufficient to pay the amount due to the mortgagee, 
also to a decree against the father personally under O. 34, r. 6, of the Code of 
Civil Procedure, 1908, and a decree for the sale of the entire joint family pro¬ 
perty including the sons interest therein (m). In Bombay, the mortgage decree 
directs a sale in execution of the entire joint family property including the 
son s interest therein instead of directing a sale piecemeal as in Madras {n). 
In Uttar Pradesh, the mortgage does not bind even the father’s interest in the 
property. Hence no mortgage decree can be passed for the sale even of the 
father s interest. The only decree that can be passed is a money decree 
against the father and a decree for a sale in execution of the entire joint 
family property including the sons’ interest therein (o). The result, it seems, 
should be the same in Bengal, but it has there been held that the mortgagee is 
entitled to a mortgage decree against the father for the sale of his interest in 
the property, and also to a decree, if the net proceeds of the sale of the father’s 
interest be insufficient to pay the amount due to the mortgagee under the 
decree, for the sale of the sons’ interest in the entire joint family property so 
far as may be necessary to satisfy the amount due (p). But where the mort¬ 
gagee asks for a money decree against the father only and not against the son 
or where the suit was dismissed against the sons (q), the decree cannot be 


(0 Kandasami v. Kuppu (1920) 43 Mad. 121, 55 
l.C. 320, (’20) A.M. 479; Chandrodeo v. Mata 
Prasad (1909) 31 All. 176, 194, 1 l.C. 479 (F.B.). 

(m) (1920) 43 Mad. 421, 55 l.C. 320, (’20) 
A.M. 479, supra; Samt Ayyangar v. Ponnsunmal 
(1898) 21 Mad. 28; VenkataramaTuiya v. Venkata-- 
ramana (1906) 29 Mad. 200 [F.B.J. 

(n) Dattatraya v. Vw/inu (1912) 36 Bom. 68, 12 
l.C. 949; Chintamanrav v. Kashinath (1890) 14 
Bom. 320. 

(o) Kali Shankar v. Nawob Singh (1909) 31 All. 
507, 3 l.C. 909; Chandrodeo y. Mata Prasad (1909; 
31 All. 176, 208, 1 l.C. 479 [F.B.]; Jamna v. Nain 
Sukh (188'h 9 All. 493; Jai Narain v. Mahabtr 


Prasad (1927) 2 Luck. 226, 236. 95 l.C. 857, • 
('26) A.O. 470; P. A. Maha Sircani v. Bindeshri 
Prasad (1952) 1 All. 109, ('52) A.A. 337. 

(p) Kishun Pershod v. Tipan Pershad (1907) 34 
Cal. 735; Luchmun Doss v. Ciridhur (1880) 5 Cal. 
855 [F.B.]; Cunga Prosad v. Ajudhia Pershad 

(1882) 8 Cal. 131; Khatilul Rahman v. Gobind Per- 
sad (1893) 20 Cal. 328; Briinandan v. Bidya Pra¬ 
sad (1915) 42 Cal. 1068, 29 l.C. 629, ('16) A.C. 
279 [F.B.]. 

(< 7 ) Kesho Ram v. Musammat Ram DuJari (1942) 

17 Luck. 319, 196 I.C. 680, (’42) A.O. 9; P. A. 
Maha Niroani y. Bindeshri Prasad (1952) 1 All. 
109. ('52) A.A. 337. 
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§ 296(1) 

executed against the son’s interest in the joint family property (r) See note 
below, “Consideration of Calcutta cases referred to in the section, 

(ii) The next case is where the mortgagee sues the father alone. In such 
a case the mortgagee may, at his option, obtain a simple money decree against 
the father for the whole of the mortgage debt, and have the entire jomt family 
property, including the sons’ interest therein, sold in execution of the decree 
(s ). The sons, though not parties to the suit, are bound by the Sole by re^on 
of their pious duty to pay their father’s debt and they cannot recover their 
share of the property unless they prove that the debt was contracted by the 

father for an immoral purpose [§ 294], 

Or the mortgagee may, at his option, obtain a mortgage decree for the 
sale of the mortgaged property. In this case also, if the entire mortgaged pro¬ 
perty is sold in execution of the decree, the sons, thxnigh not 

are not entitled to recover their share of the property unless the debt 
was contracted by the father for an immoral purpose [see the c^es cited m 
S 294B(2)1. This rule has not been altered by s. 85 

F>roperty Act 1882, now replaced by O. 34, r. 1, of the Code of Civil Proc^ure, 
1908 The effect of the decisions since the passmg of the Tr^sfer of ro- 
perty Act is that where ancestral property belonging to a jomt-famly 
been sold in execution of a decree for sale on a mortgage executed by the 
father for his sole benefit, the son cannot maintain a suit for r^emption of 
their interest in the property sold solely upon the groimd that they had not 
been made parties to the suit of the mortgagee, nor is their posiUon ^P^oved 
by the fact that the property at the execution sale was pimchased by toe 
mortgagee. Their suit must be based upon some ground which wotod free 
them from liabiUty as sons in a joint Hindu fanuly to pay their father’s debte, 
namely, the non-existence of the debt or the immoral character of toe 

debt (t). 

As to the sons’ remedy before suit, see § 294A(2). 

(iii) *I^e last case is where the suit is brought by the mortgagee against 
the sons after the father’s death. In this case the mortgagee may obtain a 
money decree against the sons which may be enforced by a sale of the entire 
joint family property, unless the suit against the sons is barred by limitation 
rS 293(2)1 He is also entitled, in Bombay (u) and ]\4adras, to a mortgage 
decree limited to the father’s interest in the mortgaged property, provided 
that toe suit as a mortgage suit is not barred by limitation. In Uttar Pradesh 
no mortgage decree can be passed against the father’s interest whether the 
father be aUve or dead; it follows that if the suit against the sons is barred by 


(r) Jainarayan Mutchnnd v. S<ma»i (1938) Nag. 
136, 174 I.C. 621, (-38) A;N- 24; Bifoi Bar Stngh 
V. Bam Padarath (1936) 11 Luck. 523, 58 I.C. 
490, ('36) A.O. 139. 

(*) Is the mortgagee entitled to haw tte 
gaged property «>ld? See Code of Civil Procedure, 

Singh V. Jut Ram (1903) 25 All. 214 
[FBI’ Lai Singh v. Pulandar Singh (1906) 28 AH. 
182;fla5^anf Singh v. Aman Si^ 

7. 7 I.C. 112; Kehri Singh v. Chunm Lai (191U 
33 AU. 436. 9 I.C. 476; Cajadhar v. Jadubtr 


(1925) 47 All. 122, 85 I.C. 31, (’25) A.A. 180; 
Ratnasattuiyyan v« Vtrasami (1898) 21 Mad* 222; 
Patani V. Bangayya (1899) 22 Mad*^ 207; Ham- 
krishfui V* Vincyak (1910) 84 Bom» 3S4» 5 I«C. 
867; Jahan Singh v. Har^t Singh (1935) 57 AU* 
357» 152 I.C. 467, ('35) A.A. 247. In Bhawani 
Prasad v. Kallu (1895) 17 All* 537 [F.B.]. the 
suit was brouf^t before sale. See also 


sons 


Kanhaiya Lai v. Ha^' Bahadur (1902) 24 AU. 211; 
Lalla Suraf v« Gulab Chand (1901) 28 Cal. 517. 

(u) See Chintamanrav v. Kashinath (1890) 14 
Born. 320. 
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limitation, the mortgagee has no remedy at all in respect of his claim (v). 
There is no Calcutta decision bearing on the question whether a mortgage 
decree can be passed against the father’s interest after his death (i/;). 

(2) Where the debt is immoral —If the debt contracted by the father is 
tainted with immorality, the mortgagee is not entitled to proceed against the 
son’s interest at all. All that he is entitled to, in Bombay and Madras, is a 
mortgage decree limited to the father’s interest in the mortgaged property. So 
too, it seems, in Bengal. In Uttar Pradesh, a mortgage by the father of his 
own undivided interest without the consent of the sons does not bind even 
the father’s interest in the property, and the mortgagee is not entitled to a 
mortgage decree limited even to that interest. But he may obtain a money 
decree against the father which he may execute by a sale of the father’s 
interest in the joint family estate (x). Also see § 290(2). 

Consideration of Calcutta cases referred to in the section .—The principle that a sale 
of mortgaged property in execution of a mortgage decree passed against the father alone 
on a mortgage executed by him neither for legal necessity nor for an antecedent debt, 
passes not only the father’s, but the soris* interest in the property [sub-§ (l)(ii)], was 
established by the rulings of the Privy Council in Mst. Nanomi v. Modhun (y) decided in 
1886 and BKagbuf v. Girja Koer (z), decided in 1888. The principle that no mortgage 
decree can be passed against the sons in a suit on such a mortgage was first laid down 
by a Full Bench of the Calcutta High Court in 1880 in the case of Luchmun Doss v. 
Giridhar (a). In two later cases (b), it was held by the Court of Calcutta that since a 
sale in execution of a mortgage decree against the father alone passes not only the father’s, 
but the sons’ interest in the mortgaged property as 'decided in the two Privy Council 
cases, the Court could also pass a mortgage decree against the sons, and that the Full 
Bench ruling in Ljichmun Dass's case (c) was no longer good law since the Privy Council 
decisions. In both these cases the Court overlooked the fact that there was a distinction 
between the position of the son where the mortgage created by the father was sought to 
be enforced against his interest in the property, and his position after the sale in execu¬ 
tion of the decree against the father; that distinction, whether it was logical or not, has 
long since been recognised. In two cases (d), again it was held by that Court that the 
aforesaid Full Bench ruling was superseded by s. 85 of the Transfer of Property Act, 1882, 
now O. 34, r. 1, of the Code of Civil Procedure, 1908. All these decisions were subsequently 
overruled by a Full Bench of the same High Court in Brijnandan v. Bidya Prasad (e), 
and it was held that there was nothing either in the above mentioned decisions of the 
Privy Council or in the provisions of s. 85 of the Transfer of Property Act to justify the 
view that a mortgage created by a father was operative as such against the sons, and 
that the decision in the Full Bench case that no mortgage decree can be passed against 
the sons, but only a money decree, was still good law. It was also held that as the ch^ge 
could not be enforceable against the sons, article 132 of the Schedule to the Indian Limita¬ 
tion Act, 1908, had no application and that article 120 governed the case. 

It has been stated above that though according to the Mitakshara law as administered 
in Bengal, the father cannot alienate his own undivided interest'in the coparcenary pro¬ 
perty without the consent of his sons, the Calcutta High Court has held that the mortgagee 
is entitled to a mortgage decree against the father. The leading case on the subject is 
Luchmun Doss v. Giridhur (f) decided by a Full Bench in 1880. The facts of the case are 
stated in Khalilul Rahman v. Gobind Pershad (1893) 20 Cal. 328, 342-348, and the decree 
passed by the High Court after the Full Bench had returned the answers to the question 


(v) See Chandradeo Singh v. Mata Prasad (1909) 
31 All. 176, 179, 1 I.C. 479 [F.B.]. 

(w) See Madho Parshad v. Slehrban Singh 
(1891) 18 Cal. 157, 17 I.A. 194, which was a 
case of sale. 

(*) Shita Sath v. TuUhi flom (1926) 48 AU. 1, 
89 I.C. 480. ('25) A.A. 801. But see Code of 
Civil Procedure, 1908, O. 34, r. 14. 

(y) (1886) 13 Cal. 21, 36. 13 I.A. 1. 

(z) (1888) 15 Cal. 717, 721, 724. 15 I.A. 99. 

(Cl) (1880) 5 CaL 855. 

(b) Maheshwar v. Kishun (1907) 34 Cal. 184; 


Sheo Narain v. Mokshoda Das (1913) 17 C.WN. 

1022, 19 I.C. 878. , 

(c) See famna v. \ain SuW» (1887) 9 All. 493, 

494; Kishun Pershad v. Tipan Pershad (1907) 34 
Cal. 735, 745-746. . 

(d) Biswanath v. fagdip (1913) 40 Cal. 

I.C. 577, (1913) 17 C.W.N. 1022, 19 I.C. 878. 

(1915) 42 Cal. 1068, 29 I.C. 629. ('16) A-C. 
279 [F.B.I. 

(/) (1880) 5 CaL 855. 


§§ 296(2)-298 debts 385 

submitted to them is set forth on p. 354 of the report. In lAichmun Doss's case, the lower 
Court had passed a mortgage decree for the sale of the father’s interest but it wholly dis¬ 
missed the mortgagee’s suit against the sons. In so doing the Court purported to follow 
an earlier ruling of the same High Court (g). The question before the Full Bench was as 
to the extent of the liability of the sons in respect of the mortgage debt. There was no 
question as to whether a mortgage decree could be passed against the father. On the 
question before them the Full Bench held that no mortgage decree could be passed against 
the sons, but the sons being under a pious obligation to pay the father’s debt, their share 
was liable to be sold if the net sale proceeds of the father’s interest were not sufficient 
to satisfy the mortgagee’s claim in full. 

297. Where purchase money applied in part only in payment of antece¬ 
dent debt.—It sometimes happens that joint family property is sold by the 
father of a joint family for the payment of an antecedent debt, but the whole 
of the price is not proved to have been applied in payment of such debt, and 
the sale is challenged by the sons on that ground. In such a case, if the sale 
was necessary to discharge the debt, and the purchaser pays a fair price for 
the property sold, and acts in good faith and after due inquiry as to the neces¬ 
sity for the sale, the mere fact that part of the price is not proved to have 
been applied in payment of the debt does not invalidate the sale, the reason 
being that the purchaser is not bound to see to the application of the price. If 
the above conditions are satisfied, the sale must be upheld unconditionally, 
whether the part not proved to have been applied in payment of the debt is 
considerable or small (h). See §§ 189, 245. 

The above principles have been laid down by the Judicial Committee in cases of sales 
by the manager of joint family property for legal necessity, but the same principles apply 
to cases of sales by the father for the payment of an antecedent debt. 

In an earlier Privy Council case where one property was sold for Rs. 2,000, and 
Rs. 338 was not proved to have been applied in payment of the father’s debts, and another 
property was subsequently sold for Rs. 2,000 and Rs. 1,847 was not proved to have been 
applied in payment of the debts, their Lordships set aside both the sales conditionally on 
payment by the sons, who were the plaintiffs in the suit,, to the purchaser of the sums 
actually applied in payment of the debts (i). It is conceived that if such a case arose 
again, both the sales would be upheld if the conditions stated in the section were satisfied. 
See notes to §§ 189 and 245. 

298. Immoral (avyavaharika) debt.—Sons, grandsons and great-grand¬ 
sons are bound to pay all debts contr^acted by the father, grandfather or great¬ 
grandfather except the following debts (j): — 

I: (1) debts for spirituous liquors; 

(2) debts due for losses at play; 

(3) debts due for promises made without consideration; 

A promissory note for a time-barred debt is not a promise without consideration (k). 

(g) Bheknarain v. lonuk (1877) 2 Cal. 438. Jagarnatli (1924) 46 All. 501, 83 I.C. 83, ('24) 

(h) Krishna Das v. Naihu Rum (1927) 54 I.A. A.A. 708 lantecedent debt], is no longer good law; 

79 49 All. 149, 100 I.C. 130, (’27) A.PC. 37 see the judgment in 54 I.A. 79, referred to above; 

Tease of Icffal necessity) Niamot Rai v. Din Daijal Ban.\ilal v. ShiiJal 1 16.53) .55 Bom. L.R. 350, 

(1927) 54 I.A. 211. 8 Lab. 597, 101 I.C. 373. (1953) Bom. 1045, (’53) A.B. 361. 

l’27l A PC 121* Masit UUah v. Dumodar Prasad (i) Banwari Lai v. Mahesh (1918) 45 I.A. 284, 
(1926) 53 I.A. 204, 48 All. 518. 98 I.C. 1031. 41 All. 63. 49 I.C. 540. (’18) A.PC. 118. 

(’26) A.PC. 105 [case of legal necessity); CoWio (j) Khalilul v. Cobind (1893) 20 Cal. 328, 336, 
Ram V. Sham Lai (1922) 3 Lab. 426, 77 I.C. 337. 

174 (*23) AL 268 [antecedent debt); Buta Mai (k) Caiadhar v. Jagannath (1924) 46 All. 775, 

V. Cojiaf Sing/. (1930) U Lab. 164, 122 I.C. 480. 787, 80 I.C. 684, ('24) A.A. 551 [F.B.). 

(’30) A.L. 1040. The decision in Sanmukh v. 

HL-25 
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(4) debts contracted under the influence of lust or wrath; 

(5) debts for being surety for the appearance or for the honesty of 
another (1); 

(6) unpaid fines (m); 

(7) unpaid tolls; and 

(8) any debt which is avyavaharika which is rendered by Cole- 
brooke as equivalent to a debt for a cause “repugnant to good 
morals.” 

II: The burden of proving that the debt was avyavaharika or illegal is 

on the son (ml). 

Surety .—According to Yagnavalkya there are three classes of sureties, to wit, sureties 
(1) for appearance, (2) for confidence, and (3) for payment (n). Brihaspati adds a fourth 
class which is very much similar to the third anS differs from it in this respect that 
whereas a surety for payment binds himself personally to pay the loan, in the other form 
he undertakes to produce the property of the debtor, out of which the creditor may obtain 
satisfaction (o). In the first two classes the liability of the surety is purely personal and 
docs not extend to sons except where the surety obtains a pledge from the debtor to 
ensure his safety, and in such cases the creditor is entitled to realise his claim from the 
pledge even if the surety is dead. In the other two classes, viz., when the surety under¬ 
takes to pay off the debts or to produce the goods of the debtor, the sons are liable to 
discharge the obligation incurred by the father but their liability extends to making good 
the principal of the loan and not the interest (p). Under the Mitakshara law the grandsons 
are not liable in any case for debts contracted by their grandfather as surety (q). The 
decision in Narayan v. Venkatacharya (r) which held that under the Mitakshara law the 
grandson would be liable to pay the suretyship debt of the grandfather in case the latter 
had received consideration for the same is apparently based upon a misapprehension of 
the texts of Mitakshara which nowhere lay down a proposition of this kind (s). The view 
of the Bombay High Court however receives some support from a text of Mayukha (t). 
A guarantee given by the father for payment of rent by a tenant is a guarantee for 
payment of a debt (u), and so is a guarantee for payment of money that may be decreed 
against a defendant in a suit (v). A debt incurred by a father as a surety for payment 
of money is binding bn the son as a mere money debt but a hypothecation of the family 
property for such a debt is not binding on the property (u>). But a surety bond hypothe¬ 
cating joint property by which the father ^arantees payment of loss that may be caused 
to the estate of a minor by misappropriation or waste by a guardian is a bond for the 
honesty of another [see cl. (5) above], and is not binding on the sons (x); unless the 
security bond is executed for a debt of the father (y); if under such a bond the property is 
sold, the son is entitled to recover his share therein (z). If the surety bond is executed for 
payment of a debt due from a third party and the father undertakes no personal liability, 
the obligation is confined to the property if any that is charged by him for satisfaction 
of the claim. No question arises in such cases of the son’s duty to pay the father’s debt 


(/) Tukarambhat v. Gangaram (1899) 2^ Bom. 
454, 456, 458. Sec also Mahabir v. Siri Naraijan 
(1918) 3 Pal. L.J. 396. 46 I.C. 27. ('18) A.P. 
345; Dandripani v. Ghutmur (’56) A. Orissa 144. 

(m) Nhonce v. Hureeram (1814) 1 Bor. 84, 90. 
(ml) For instance see Silaram v. Badliabai ('68) 

A.SC. 534. 

(n) Yat^navalkya. Chapter II, v. S3. 

(o) Sen’s Hindu Jurisprudence, p. 320. 

(p) tbid, pp. 322-323; Sitaramayya v. Venkata- 
ramatina, 11 Mad. 373; Chcttikulam v. Chettikulam 
Kumara, 28 Mad. 377; Tukarambhao v. Gangaram, 
23 Bom. 454; Batik Lai v. SingbestLor, 39 Cal. 
843; Auditaxamma v. Baghuraini (*70) A.A.P. 158 
(F.B.); Thangalbammal v. Arunachalam (’19) A.M. 
831. 

(q) Sarivan v. Kunji Lai. (’51) A. Madhya Bha¬ 
rat p. 49; Dicarka v. Kislian Dat, -55 A.A. 673. 

(f) Narayan v. Vcnkatacharya (1904) 28 Bom. 
408. 


(s) Dttarka v. Kitban Dat, 55 All. 675. 

(() Mayukha Ch. V, s. 3, VI. 

(u) Maharaja of Benares v. Banikumar (1904) 26 
All. 611. 

(f) Mata Din v. Bam Lakhan (1930) 52 All. 
153, 120 I.C. 555, (’30) A.A. 87; Malak Cband 
V. Hira Lai (1936) 11 Luck. 449, 157 I.C. 943, 
(’3.5) A.O. 510. 

(ic) r/iaA;iir Satraban Singh v. Uma Dutt (1936) 
11 Luck. 404, 157 I.C. 653. (’35) A.O. 455; 
Malak Cband v. Hira Lai (1936) 11 Luck. 449, 
157 I.C. 945. (’3.3) A.O. 510. 

(i) Kuttapalli Lakibminarayana v. Kanuparti 
Hanumantba Bao (1935) 58 Mad. 375, 154 I.C. 
431. (’35) A.M. 144. 

(I/) Kctar Cbaml v. I7((am Cbaitd (1945) 72 LA. 
165, (1945) 2 M.L.J. 160. 

(c) Cbottdburi v. Hayagriba (1931) 10 Pat. 94. 
138 I.C. 414, (’32) A.P. 162; Krishna v. Bama 
(’64) A. All. 17. 
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by reason of any pious obligation, because there is no debt due by the father (a). It 
has been held by the Patna High Court that a debt incurred by a father for standing 
surety against embezzlement by a tahsildar is not binding on the sons (b) [see cl. (5) 
above]. But it has been held by the same High Court that the sons are liable for money 
borrowed by their father to enable his wife’s cousin to refund money which he had 
misappropriated or could not account for (c). 

Debt for a cause repugnanat to good morals.—The fundamental rule is that the sons 
are not liable for debts incurred by a father which are avyavaharika. Colebrooke translates 
it as “debts for a cause repugnant to good morals.” Apararka explains it as not righteous 
or proper, and Balambhatti as not for the benefit of the family (d). In Jakati v. Borkar 
(dl) the Supreme Court observed that the translation of the term given by Colebrooke 
may well be taken to represent its correct meaning and that the term did not admit of a 
more precise definition. The relevant texts on the subject have been examined in numer¬ 
ous decisions. A very recent decision on the subject related to income tax (d2). 

Where money was borrowed by the father for the purpose of defraying the expenses 
of the marriage of his concubine’s grand-daughter, it is avyavaharika even if the concubine 
was in his continuous and exclusive keeping (e). 

A debt may arise out of a contract as where money is borrowed by the father or it 
may arise out of an act which amounts to a criminal offence, e.g., theft, or it may arise 
out of a tort or civil wrong. 

Money borrowed by a father for payment to a Hindu woman as a bribe to induce her 
to take one of his sons in adoption is an avyavaharika debt, and the sons are not liable 
for it (i). So is money borrowed to pay a ^e inflicted for a criminal offence (g). The 
High Court of Madras has held that money borrowed to pay the cost of a suit in forma 
pauperis brought by the father knowing it to be false is an avyavaharika debt (h). The 
Calcutta High Court has held that money borrowed by the father for litigation to set up 
an adoption is not an avyavaharika debt and that the sons are liable for it (i). It has 
been held that the sons are liable to pay the costs of a suit decreed against the father, 
though the litigation was imprudent (j) or the defence raised by him Weis dishonest (k). 

Where money is obtained by a father by committing a criminal offence, e.g., theft 
and a decree is passed against him for the money so o’otained by him, the sons are not 
liable for the decretal amount (1). The same rule applies in respect of money taken by 
a father and misappropriated under circumstances which constitute the taking itself a 
criminal offence (m), e.g., misappropriation by the father as a guardian of money belong¬ 
ing to the minor (n), or a criminal breach of trust (o). No decree can be pass^ against 
the sons of a stake-holder of a chit fund in respect of the latter’s liability to a subscriber 
as the debt is illegal (p). [See also Sesha Ayyar v. Krishna Ayyar (1936) 59 Mad. 562, 
162 I.C. 68, (’36) A.M. 225, where it was held by a Full Bench that such a fund was a 
lottery and by three Judges out of five that its promoters were guilty of offences \mder 
both parts of section 294A of the Indian Penal Code.] Where the father’s debt was, at 
its inception, a just and true debt, the subsequent dishonest conduct of the father cannot 
affect its nature. Thus, when the father withheld a promissory note allotted in a partition 


(a) L.ingbhat v. Parappa (1949) 52 Bom. L.R. 
846, (’51) A.B. 1. Otherwise where there is per¬ 
sonal liability of the father; Hintlu%tan Commer^ 
cial Bank Ltd. v. Sohanlol (*70) A. Punj. & H. 
67 (F.B.). 

(b) Safya Charan v. Satpir (1919) 4 Pat. L.J. 
009, 51 I.C. 791, ('19) A.P. 422. 

(c) Benares Bank Ltd. v. Jagdip (1921) 6 Pat. 
L.J. 198, 62 I.C. 465, (*21) AP. 9. 

(d) See Bai Mani v. (Jsafali (1921) 33 Bom. L.R. 
130, 133, 136 I.C. 173, (’31) A.B. 229. 

(dl) (’59) A.S.C. 282, 286. 

(d2) /. D. Rao v. I.T.O. (’70) A.A.P. 426 
(F.B.). See f.n. (ol) at p. 389, infra. 

(e) Lakshmanaswami v. Ragliavacharulu (1943) 
Mad. 717, 210 I.C. 98, ('43) A.M. 292. 

(/) Siforam v. Hariluir (1911) 35 Bom. 169, 8 
I.C. 625. 

(g) Caruda Sanyasayya v. NcrcUa hiurthenna 
(1918) 35 Mad. L.J. 661, 48 I.C. 740, (’19) A-M. 
943. 

(/i) Kirit Singh v. Chandra Kali Kaur (1951) 30 
Mad. L.J. 89. 41 I.C. 105. 


(i) Khalilul v. Gobind (1893) 20 Ca?. 328. 

(0 Paryag v. Kasi (1909) 14 C.W.N. 659, 6 I.C. 
258. 

(k) Kirit Singh v. Chandra Kali Kaur (1951) 30 
Pat. 826, (’51) A.P. .587. Tlie correctness of certain 
propositions in this decision was doubted in a more 
recc-nt case of the same Court, Sud/«irwo v. Mt. 
Ramjhari (’37) A.P. 113. The decision in Kirit 

Singh’s case was overruled by a Full Bench of the 
same High Court in Sheodhar v. Sitaram (’62) A.P. 
308. Peerumal Chetty v. Province of Madras (1955) 
Mad. 1179, (’5.5) A M. 382 (court-fees). 

(/) Pareman Dais v. Bhattu (1897) 24 Cal. 672. 

(m) Mahabir Praiad v. Baideo Singh (1884) 6 

All. 234; McDowell O Co. v. Ragaca (1904) 27 
Mad. 71; Jagannath v. Jugal Kiihorc (1926) 48 All. 
9, 89 I.C. 492, (’26) A.A. 89; (1931) 33 Bom. L.R. 
130, 1-36 I.C. 173, (’31) A.B. 229, supra. 

(n) (1931) 33 Bom. L.R. 130, 136 I.C. 173, 
(’31) A.B. 229, supra. 

(o) Srtnuiti Widyawanti v. Jai Dayal (1932) 13 
Lah. 336, 140 I.C. 220, (’32) A.L. 541. 

(p) Muniyandia v. Muthusami (1939) Mad. 70. 
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decree to the opposite party which he was directed to deposit in Court his conduct in 
first filing a forged note and then filing the real note after it was barred cannot save the 
son’s liability under the decree passed against the father for the loss (q). "V^Tiere a father 
is under a civil liability to account for money received by him, e.g., as an administrator 
of the estate of a deceased person, or as a trustee, or as au agent or manager, and he fails 
to account, and a decree is passed against him for money not accounted for by him, the 
sons are liable for the amount of the decree though the father may have retained the 
money dishonestly, provided the retention itself does not amount to a criminal offence, 
that is, the offence of criminal breach of trust or criminal misappropriation (r). Where 
the receipt of the money was lawful at the time of the receipt, even the subsequent 
commission of an offence by the father does not save the son’s liability (s). The burden 
is on the sons to show that the retention itself amounted to a criminal offence (t). When 
the removal of certain materials from a mortgaged house by the father amounted to a 
civil wrong and not a crime, a decree passed against the father personally could be 
executed against the son, as the debt is not immoral (u). 

A Hindu father erects a dam which obstructs the passage of water to the property 
of his neighbour. The Court finds that the father had no right in law to erect the dam 
and a decree is passed against the father for damages. Are the sons liable for the amount 
of the decree? It has been held by the High Court of Bombay in Durbar v. Khachar (v) 
that they are not liable, the reason given being that such a debt is avyavaharika, that is 
a debt which the father ought not, “as a decent and respectable man,” to have incurred. 
This interpretation of the word avyavaharika has not been accepted by the High Court 
of Calcutta. According to that Court, the sons are liable for a decree against the father 
for damages on account of injury caused to crops by obstruction of a channel (la). They 
are also liable for a decree against the father for mesne profits (x). The view taken in 
Durbar^s case has also been disapproved by the High Court of Madras (y). The High 
Court of Allahabad has also dissented from that view, and held that the sons are liable for 
money borrowed by the father to defend a suit for defamation (z), or to defend him.self 
against charges of forgery and fabrication (a); also that they are liable for a decree against 
the father for damages for wrongfully cutting down trees (b). The authority of the 
decision in Durbar’s case was treated as doubtful in a later Bombay case where it was 
held that a debt contracted by father in a trade carried on by him in contravention of 
the Government Servants’ Conduct Rules was not avyavaharika, the liability in such a 
case being merely civil as distinguished from criminal (c). 

In Jakati v. Borkar (cl) the Supreme Court held that the liability of a father who 
is a managing director of a co-operative bank and who draws a salary or a remuneration, 
incurred as a result of negligence in the discharge of his duties cannot be termed as 
“repugnant to good morals.” 

When a father purported to sell joint property for satisfaction of antecedent debts, 
and covenanted with the purchaser, that in case any dispute arose regarding the property 
he would make good the loss, and the son obtained a decree from the Court, that the 
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19 I.C. 624. 

(a) See Beni Ram v. Man Singh (1912) 34 All- 
4, 11 I.C. 663. 

(fc) Chandriko v. Narain (1924) 46 Alb 617, 79 
I.C, 1036, ('24) A.A. 745. 

(c) Ramkrishna v. Narayan (1916) 40 Born. 126, 
31 I.C 301, ('13) A.B. 280. 

(cl) ('59) A.S.C 282* 
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sale was not binding on his share of the property, he could still be made liable for the 
debt of the father arising out of the covenant in the sale deed. To ascertain whether 
the debt of the father is tainted or not the extent of hardship it imposes upon the sons 
is not a relevant consideration (d). 

The Patna High Court has held that the sons are liable for money borrowed by the 
father to meet the expenses of defending himself against a charge under the Cattle Tres¬ 
pass Act, 1871 (e), but they are not liable for a decree passed against the father for 
damages for malicious prosecutioti (f); nor for the costs of a suit dishonestly brought by 
the father on the basis of a fraudulent and collusive sale deed (g); nor for mesne profits 
and costs awarded against the father who had forcibly and wrongfully dispossessed a 
Math of its properties (gl). 

Where money was borrowed by the father for assisting in the prosecution of a per¬ 
son accused of the murder of a member of the family, it was held that the debt though 
not one for a legal necessity was not illegal or immoral (h). Where the father executed 
a mortgage of the ancestral properties and a major portion of the amount borrowed was 
spent in defending a criminal charge against him it was held that the debt was binding 
on the son (i). 

Where the father has taken a lease for a term but continued in possession afte? c *he 
expiry of the term, the sons are liable for the mesne profits as the possession is-lnot 
necessarily immoral (j). 

Commercial debt .—The text of Gautama, chapter XII, s. 41, to the effect that the 
sons arc not liable for their father’s commercial debts has long become obsolete, and sons 
are now liable for simple money debts incurred by the father in the course of business 
even though started by the father himself (k). [§ 240]. A debt incurred by the father in 
connection with buying and selling of shares which resulted in loss is not an immoral 
debt (1). If a money decree is passed against the father alone for such debt, the sons 
cannot resist in execution (m). Such debts though speculative are good as antecedent 
debts to support a further mortgage (n) as they are not repugnant to good morals (o). 

Income Tax .—Income Tax due from a father cannot be regarded as avyavaharika 
debt on the ground that the assessment was made on the basis of concealment of true 
income by the father (ol). 

299. Time-barred debt.—(1) The Hindu law does not recognise any rule 
of limitation for the recovery of debts. A Hindu, therefore, is bound ac¬ 
cording to that law to pay a debt owing by him, .though it is barred by the 
statute of limitations; if he dies without paying the debt, his sons are under 
a moral and religious obligation to discharge the debt. But a Hindu is not 
bound since the enactment of the Indian Limitation Act, 1963, and the Acts 
which preceded it, to pay a time-barred debt, and it has accordingly been held 
that if the debt was barred against the father, the sons are no longer under a 


(d) Ramamurthi v. Kuppaiwami ('50) A.M. 621, 
(19.50) 1 M.L.J. 499. 

(e) Hanuinat v. Sonadhari (1919) 4 Pat. L.J. 
653, 62 I.C. 734, ('20) A.P. 708. 

(f) Sunder Lai v. Raaliunandutt (1924) 3 Pat. 
250, 83 I.C. 413, ('24) A.P. 465; iUighunanUan 
Sahu V. Badri Tcli (1938) All. 330, J75 I.C. 607, 
('38) A.A. 263. 

(g) Darbeshwari v. Raghunath (1949) 28 Pat. 
165, ('49) A.P. 515. 

(gl) Sheodhar v. SUaratn^ (’62) A.P. 308 (F.B.). 

(h) Marudhappan v. Niruikuluthan (1937) Mad. 
943, 169 I.C. 292, ('37) A.M. 434. 

(i) Ananga Bhusan v. Uchhab Sahu (’55) A. 

Orbsa 179. , , . 

If) Pajthupat Pratap Singh v. Lalat Bahadur Singh 

(1945) All. 5. 

(fc) Achutaramayija v. Ratnafec (1926) 49 Mad. 
211, 92 I.C. 977, (’26) A.M. 323 [hardware trade]; 
Annabhat v. Shivappa (1928) 52 Bciin. 376, 110 


I.C. 269, ('28) A.B. 232; Venkate^hwara Rao v. 
Amntat/ya (’39) A.M. 561. 

(/) Gulalchand v. Vadilal (’50) A. Kutch 78. 

(m) Chotkao Singh v. Hasan (1930) 5 Luck. 
184, 119 I.C. 438, ('29) A.O. 458; Pirthi Singh v. 
Mam Chand (1935) 16 Lah. 1077. 156 I.C. 539, 
(’35) A.L. 761. 

(n) Khem Chand v. Narain Das (1925) 6 Lah. 
493, 498, 89 I.C. 1022. ('26) A.L. 41; Venkata- 
sami V. Paluniuppa (1929) 52 Mad. 227, 117 I.C. 
716, (’29) A.M. 153. 

(o) Chotkao Singh v. Hasan (1930) .5 Luck. 184. 
119 I.C. 4.58, ('29) A.O. 458; Kalita Decadattam 
V. Union of India (’58) A. Andh. Pra. 131. 

(ol) Railhakrishnam v. Union of India (’.59) 
A.M. 71, (19-59) Mad. 181. Also see /. D. Rao 
V. I.T.O. ('70) A.A.P. 426 (F.B.) (arrears of in¬ 
come-tax in respect of separate business prior to 
partition]. 
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pious obligation to pay such debt (p). But a Hindu father may, like any 
other debtor, pass a promissory note for a time-barred debt. Such a note 
constitutes a binding contract having regard to the provisions of s. 25 (3) of 
^e Indian Contract Act, 1872, and it may be enforced against him, and after 
his death, against the sons. The sons, however, are liable only to the extent 
of the estate, whether ancestral or self-acquired, which has come to their 
hands on the father’s death (q). The liability in such a case does not rest 
upon any obligation moral or religious, but on the general principle of the 
^glo-Indian law. Even if the sons themselves execute a promissory note 
for a time-barred debt of their father after the father’s death, the note is 
available only against the ancestral or self-acquired orooerly, which has 

come to their hands. There is nothing in sec. 25 (3) of the Contract Act to 
render them personally liable on such a note (r). 

(2) A time-barred debt, under the Hindu law, is not avyavakarika, that 
^ to say, it IS not immoral. It has accordingly been held that when the 
father alienates joint family property in consideration of a debt that is barred 
by the law of limitation, the alienation is binding on the sons (s). 

300. Debt contracted by father during minority or other disability.— 
A promissory note passed by the father for a debt contracted by him during 
his minority or while he was a ward of the Court Wards is void (t), and 
the son is under no pious obligation to pay it. The pious obligation, however, 
arises if the note is renewed by the father after attaining majority (u). 

Summary of the Chapter.— (1) The separate property of a Hindu is 

liable for the pay-ment of his debts in his lifetime as weU as after his death 
(§ 288). 

(2) The undivided interest of a coparcener in coparcenary property is 
always liable for the payment of his debts in his lifetime (§ 289). 

(3) Sons, grandsons and great-grandson are liable to oay the debts of 
their ancestor if they have not been incurred for an immoral or unlawful 
purpose. Their liability, however, is confined to their interest in the copar¬ 
cenary property; it is not a personal liability so that a creditor of the ancestor 
cannot proceed against the person or against the separate property of the 
sons, grandsons or great-grandsons. Also see § 290 (2). 

(4) As sons, grandsons and great-grandsons are liable to x>ay the lawful 
debts of their ancestor to the extent of their interest in the coparcenary pro¬ 
perty, a creditor of the ancestor is entitled to attach and sell not only the 


(p) Subramania v. Gopala (1910) 33 Mad. 308, (s) Goiadhar v. Jagannath (1924) 46 All 775, 

7 I.C. 898; Gaiadhar v. Jagannath (1924) 46 All. 80 I.C. 684, (*24) A.A. 551 [F.B.]; Jagdambika v. 
775, 782, 80 I.C. 684, ('24) A.A. 551 [F.B.]; Kali (1930) 9 Pat. 843. 129 I.C. 130, (’31) A.P. 
Achutanand v. Surianaram (1926) 5 Pat. 746, 753- 40; Parmanand Misir v. Cur Prasad (1936) 11 Luck. 
754, 93 I.C. 991, (’26) A.P. 427. 393, 157 I.C. 567, (’35) A.O. 500. 

(q) Naraijanasami v. Samk/aa (1883) 6 Mad. 293; (t) Baldeo v. Bindeshri (1922) 44 All 388, 66 

Bam Kishan V. Chhedi Rai (1922) 44 All. 628, 68 I.C. 128, {’22) A.A. 215. 

I.C. 235, ( 22) A.A. 402. (u) Bam Rattan v. Basant Rai (1921) 2 Lab, 

(r) Asa Ram v. Karam Singh (1929) 51 AH. 983, 263, 64 I.C. 121, (’21) A.L. 205. 

119 I.C. 109, (’29) A.A. 586. 
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interest of the ancestor, but also the interest of the sons, grandsons and great- 
grandsons in the joint family property in execution of a decree obtained by 
him against the ancestor alone. Also see §290(2). 

(5) As sons, grandsons and great-grandsons are liable to pay the lawful 
debts of their ancestor to the extent of their interest in the coparcenary pro¬ 
perty, the ancestor can sell or mortgage not only his own interest, but the in¬ 
terest of the sons, grandsons, and great-grandsons in the joint family property, 
to pay an antecedent debt of his own. 

(6) The undivided interest of a coparcener in coparcenary property is 
not liable for payment of his debts after his death if it has devolved by sur¬ 
vivorship only upon collateral members of the coparcenary. Reference may 
be made to § 289 (3). 
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CHAPTER XV 

DEBTS—DAYABHAGA LAW 

"does^^v^i^r the Mta\s'hLta''lfv ‘ "fee re ‘° '‘^'“J^^ctTuabmty ^of fons In^granZHS 

passes to his heirs and not to the surviving coparceners [§§ 279-282]. 

th. n 1 School._(l) As under the Mitakshara law. so under 

ih. Dayabhaga law. the separate property of a Hindu is liable for the pay¬ 
ment of his debts in his lifetime as well as after his death. 

(2) As each coparcener under the Dayabhaga law takes a defined interest 

in the coparcenary property, which on his death passes not by survivorship to 

his coparceners but to his heirs by succession such interest is liable for the 

paj^ent of his debts not only in his lifetime but also after his death, as assets 
in the hands of his heirs. 

(3) Since sons, grandsons and great-grandsons do not under the Daya¬ 
bhaga law acquire any interest by birth in ancestral property, the father can 
seU or mortpge the whole of the ancestral property in his hands for the 
payment of his debts, whatever may be the character of the debts. 

well governed by the Dayabhaga law, his separate property as 

assets of thp property passes to his heirs and they become 

bSird tn Therefore, if he dies leaving debts, the heirs are 

out of hi-f undivirfpH ^ separate property left by the deceased but also 

oersoLllv f coparcenary property. The heirs, however, are not 

mndsonl ^^^eased, not even if they be the sons, grandsons or 

great grandsons of the deceased (v). Compare with this § 288 above. 


(v) Abdul Rahman v. Cojendra Lai (1938) 1 Cal. 132. 
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CHAPTER XVI 

PARTITION AND REUNION—MITAKSHARA LAW 

f^ote —The rules relating to joint family and partition really form part of the same 
branch of law. The Hindu Women’s Rights to Property Act, 1937, in its consequence 
touched many branches of Hindu law such as joint family and partition, maintenance, etc., 
and illustrated how piecemeal legislation can result in anomalies and unexpected situa¬ 
tions. The general effect of that enactment in case of death of a coparcener Joint 

family governed by the Mitakshaia law has been pointed out under ^ 35. The Hindu 
Succession Act. 1956, has brought about some radical changes m the law of succession 
without abolishing the joint family and joint family property. Speaking generally it does 
not interfere with the special rights of those who are membei*s of a Mitakshara copar¬ 
cenary but it is important to note that section 6 of that enactment recognises the rights 
upon the death of a coparcener of certain of his preferential heirs to claim an interest m 
the property that would have been allotted to him if there had in fact been a partition 
immediately before his death and the principle of devolution as also the 
considered in this chapter are affected to that extent. Cer^in provisioi^ of the Hindu 
Adoption and Maintenance Act, 1956, also have bearing on the rules relating to Partition 
and are discussed in this chapter. Reference may be made to that Act and sec. 6 of the 
Hindu Succession Act, 1956, and notes thereunder for the changes brought about in the 
rules relating to partition bv the new legislation. Reference rnay also be n^de to Notes 
under sec. 16 of the Hindu Marriage Act 1955, for the position and 

Hindu family of a son or daughter born of a marriage which is void or voidable i^der 
the latter enactment and who is to be deemed to be a legitimate child of the parents. 

J. What property is divisible on. partition—§§ 303-305. 

IL Persons entitled to a share on partition —§§ 306-318. 

III. Restraint against partition—§§ 319-320. 

rv. Allotment of shares —§ 321. 

V. Partition hoiv ejected—§§ 322-335. 

VI. Re-opening of partition —§§ 336-339. 

V//. Ej^ect of partition —§§ 340-341. 

VIII. Re-unioTv—§§ 342-344. 

IX. Partition created by so-called will—§ 345. 

I. PROPERTY LIABLE TO PARTITION 

303 Subject of Partition.—The only property that can be divided on a 
partition is coparcenary property [§ 221]. Separate property cannot be the 
subject of partition [§ 222], nor can property which by custom descends to 
one member of the family to the exclusion of other members, e.g., a Raj or 

principality (w). 

A ^ _It was thought at one time that a son could not enforce a parti- 

tion established that a son is entitled 

to a^^^hon of movable (x) as well as of immovable property against his father (y). 

Property indivisible from its mitore.-Where property is in its nature indivisible as, 
for instance in the case of animals, furniture, etc., rt may be so d and ite value distributed; 
or it ml V be valued and retained by one coparcener excli^ively and the amount credited 
to his share In the case of a well, it may be enjoyed by the coparceners in turns or 
jointly (z). ' Where a strip of land is reserved as a common passage by a decree in a suit 

528, 578; Cassumbhoy v. Ahmedbhoy (1Q88) 12 
Bom. 280. 

(y) Suraj Bunsi Kocr v. Sheo Prasad (1880) 5 
Cal. 148, 165, 6 I.A. 88, 100. 

(z) Govind v. Trimbak (1912) 36 Bom. 275> 6 
I.C. 521. 


^ti) namalak^hmi v. Sicanantha 0872) 14 M;I A. 
.570; Chintamun v. Noulukho (1876) 1 Ca'. 153, 2 
I.A. 263; Adrishappa v. Cur^hulappa 0880) 4 

Rnm 491 7 1 A 162; Karin Kahtana v. Knrhi 

Wfi n9()5) 28 Mad. 508, 32 I.A 261; 

V. Sursine Ran (1856) 6 M.I.A. n^TTs 

(*) Japmohandas v. Mangalda^ (1886) 10 Bom. 
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strip t t coparceners, none of them is entitled to a partition of that 

n^e of a h f ®™kers’ Association in the 

name of a coparcener he must account for its value at the time of the partition (b). 

[Manu °c^h “i^ ve^'se"2191 ajid places of worship are not divisible 

tivianu, ch. ix verse 219], They may be held by the members by turns or the Court mav 

^ve a?c°ei:T';hem1 ‘‘‘’"‘y oth„ membe " to 

X Hieh CoL ^ ^hakurbari is not divisible (d). 

■ f absence of any dedication of a build- 

mfrely Wanll’yLed f ^=«='«ded from partition 

a pla1e^orw“sS;‘‘°to" buy%raTa laluatLr?:^ - 

no ev^^enL°^th“rirwas”flllue^^^^ presumed to have remained joint, if there is 

loence that it was allotted to a particular member at the time of partition (/). 

separffeT fro“m hU farhe’r'blothe';;'^"",^ "''o '= j°in‘ '^ith his male issue 

s?Sf 

w^ch wTui^d fatti l"ropar<;rnTrVZi’rn“£^^^^ gW^nlLTead” of the ^^^rf 


Droiirtv i^nr 1 hi P"tition.-(l) In order to determine what 

fam^J d Z partition, provision must first be made for joint 

d°‘ T‘“" “™"°''ahty (i), maintenance of dependent 

female menibers and of disquaUfied heirs, and for the marriage exoenses of 

unmarried daughters (j). Where a partition takes place between ‘the sons, 

provision must ^so be made for the funeral ceremonies of the widow (fc) 

^d mother of the last male holder (1). After this is done, an account must 

be taken of the jomt family property in the hands of the manager and other 

members of the family, according to the rule laid down in the next follow- 
mg section. 


Also see the Note at the beginning of this chapter. 


(a) Shantaram v. Woman (1922) 47 Bom 389 
68 I.C. 682, (’23) A.B. 85. 

(b) Champaklal Chimanlal v. Sodagar Amubha 
(1W4) Bom. 619. 


(c) Damodardaa v. Vttamram (1893) 17 Bom, 
271; Mitta Kunth v. l^leeruniun (1874) 14 Beng. 
L.R. 166; Pramatha Nath v. Pradtjumna Kumar 
(1925) 52 I.A. 245, 260, 52 Cal. 809, 826 87 
I.C. 305, (’25) A.PC. 139. 

(d) AfadanmoAon v. Shaha (1930) 57 Cal 570 
124 I.C, 327, (’30) A.C. 173. 

(e) S<7c;imdra v. Hem Chandra (1931) 35 C.W.N, 
151, 132 I.C. 688, (’31) A.C. 573; /lu;coo»»«rce 
V. Copal (1878) 3 Cal. 514. 

(f) NatlwbUai v. Bai Hansgavri (1912) 36 Bom. 
379, 15 I.C. 818, 


(g) Kantama Natcbiar v. The Rafah of Shiva- 
gunga (1863) 9 M.I.A. 539. 543; Sivagnana v. 
Periasami (1878) 1 Mad. 312, 5 I.A. 61. 

(h) Ashanullah v. Kali (1884) 10 Cal. 675. 

(») Venkareddi v. Venku Reddi (1927) 50 M.ad. 
535. 100 I.C. 1018. (’27) A.M. 471. lo Re Offi¬ 
cial Aisignee v. Venkayya (’6.5) A.M. 60. 

(i) Strange's Hindu Law, vol. ii. p. 313; .Vmmo- 
mmat Bholi Bai v. Divarka Dat (1924) 5 Lah. 375, 
84 I.C. 168. (’25) A.L. 32; Vaikuntam v, Kallapi- 
ran (1900) 23 Mad. 512. 

(k) See Vaidi/finnllia v. Aiyasamy (1909) 32 Mad. 
191, 200, 1 I.C. 408. 

(/) Nand Rani v. Krishna Sahai (1935) 57 All, 
997, 156 I.C. 2.3, (’35) A.A. 698. 
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(2) Marriage expenses, etc., after a suit for partition. —As to the marriage 
expenses of male members of the family it has been held by the Judicial 
Committee (m), reversing a decision of the Madras High Court (n), that 
since the institution of a suit for partition by a member of a joint family 
effects a severance of the joint status of the family, a male member of the 
family who is then unmarried is not entitled to have a provision made on 
partition for his marriage expenses, although he marries before the decree 
in the suit is made. 

The case, however, of an unmarried daughter stands on a different foot¬ 
ing. Her right to maintenance and marriage expenses out of the joint family 
property is in lieu of a share on partition; provision should accordingly be 
made for her marriage expenses in the decree (o). 


It is only for the marriage expenses of the father’s daughters or sisters that provision 
should be made out of the joint family oroperty. The marriage expenses of the son’s 
daughters form only the liability of his branch and not of the whole, joint family unlike 
the case of the father’s daughters (p). Thus if A has a son S and a^daughter D by one 
wife, and a son S2 and a daughter D2 by another wife, and S brings a suit for partition, 
and ’D2 is married after the institution of the suit, one-third of her marriage expenses 
should be deducted out of his one-third share, and as regards one-third of the marriage 
expenses of D his one-third share in the property may be charged with such expei^es But 
S is not liable for tlie marriage expenses of his brother’s (iS'2’s) daughter, if any, she heing 
the daughter of a collateral. ’ Her marriage expenses should come out of her owji father’s 
share (q). The same rule applies to the expenses of betrothal ceremonies of daughters. 
As regards the expenses of the thread ceremony of the members of the family it has been 
held that provision should be made for them on partition (r). 

As to marriage expenses while the family is joint, see § 440 below. 

* 

Also see the Note at the beginning of this chapter. 

(3) It is settled law that it is only after provision is made, for all these 
expenses, that what is described as ‘taking of accounts* can take place. This 
expression is apt to be somewhat misleading because as a general rule (apart 
from exceptions noted in the next section and § 238) this taking of accounts 
is no more than an inquiry into the extent of the property as it existed when 

partition was demanded. 

Funeral ceremonies oj the mother.—Under the Hindu Law, the sons are bound to 
perform at their expense the funeral ceremonies of their widowed mother even if she 
leaves stHdharui and the stridhona descends to her daughters (s). U no provision « made 
for expenses of such ceremonies on a partition between the sons, then if one of the soi^ 
perfoiTO the ceremonies at hU own expense, he is entitled to a contribution from his 

brothers (t). 

Adverse possession.—It has been held by the High Court of Madras (u), dissenting 
from the High Court of Bombay (v), that possession, though exclusive, of a coparcener of 


(m) Bamalinga v. Narayana (1922^9 LA. 168, 

4S Mad. 489, 68 I.C. 451. (*22) 201; Mujr- 

sammat Bholi Bai v. Dwarka Das (1924) 5 Lah. 

375. 84 I.C. 168, ('2-5) A.L 32; 

Si^ramckrislinayya (1933) 58 Mad. 126, loo 1.^. 

308, (^34) A,M, 676. 

(n) Narayana v. RamaUnga (1916) 39 Mad. 587^ 

36 I.C. 428, (’17) A.M. 477. w ra «<?q 

(o) Rafagopala v. Venkataraman, 51 C.W.N. 829 

{p) Ramchandra v. Seeniatiial (195.5) Mad. 732, 

(•54) A.M. 1011. 

(o) Subbayya v. Ananta (1930) o3 Msd. 84, 121 


I.C. 113, (’29) A.M. 586. 

(r) Jairam v. Nathu (1906) 31 Bom. 54. 

(*) Vrijbhukandas v. Bai Parvati (1908) 32 Bojn. 
26. 

(0 Vaidyarujtha v. Aiyasami (1909) 32 Mad. 191, 
200 I.C. 408. See Contract Act, ss. 69-70. 

(u) Kamarappa v. Saminatha (19i9) 42 Mad. 431, 
52 I.C. 470, ('19) A.M. 531. Reference may also 
be made to Lakshmi Reddy v. Lakshmi Reddy ('57) 
A.SC. 314; Buiahuan Singh v. Shyama Devi ('64) 
A.P. 301. 

(o) Vishnu V. Ganesh (1897) 21 Bom. 325. 



~ 396 


PRINCIPLES OF HINDU LAW 


* J-C.O wr niivuu LAW §§ 3Q4 3 Q 5 

s ^ ST^is 'XS*; 

;,vr.srs;;L,r,r*s sr.r. rs;,-'-»''-' -»■>""'- 

a; Sr=ZSC= 2 ? 

I.. u ...™.d,. p.A.Sorp.;saadr;r.v„r",t is. 

305. Mode of taking accounts.-(l) No coparcener is entitled to call 
upon the manager to account for his past dealings with the joint family nro- 

[§'^238]'”^^^ establishes fraud, misappropriation or improper conversion 

shari^l,f^L‘''’'*T coparcener because a large 

Svinv ! consequence of his 

having a larger family to support (x). Similarly no credit is to be given to 

^d hiTfl^dy"^ because a smaUer share of the income was spent on him 


item3^orexp^enditme'’were^^“be”treated'’as ind' '^hich provides that certain 

Ume ot partition to the Uvi^dLYt;L%^-^-St1 fy," 

(3) A coparcener who is entirely excluded from the enjoyment of the 
ami y property is entitled to an account of the income derived from the 
ami y proper y, and to have his share of the income ascertained and paid 

m, m o er wor he is entitled to what are called mesne profits (z). 
Mesne profits may also be allowed on partition where the family property or 
any part thereof has been held by a coparcener who claims it as his exclusive 
property (a), or where an arrangement has been made between the copar¬ 
ceners to enjoy the family property in specific and distinct shares, and the 
enjoyment of those shares is disturbed (b). Except in cases of this character, 
mesne profits are not recoverable in a suit for partition, and the partition 

mus e ma e of property as it exists at the time when partition was 
demanded fc>. 


e a ove rule does not mean that the parties are bound to accept the 
* 1 ? ffarta as to what the family properties are. An inquiry 

in a e a f would be directed by the Court in a manner usually adopted 
in sue cases. In what manner this inquiry should be held would depend on 
the facts and circumstances of the case (cl). 


(w) Muttammat BhoU Bai v. Dwarka Dai (192-1 
a Lah. 37 . 5 . 84 I.C. 168. ('2S) A.L. 32; Bajagopa 
Urn V. Venkatarama, 51 CW.N. 829 (P.C.) 

(x) Abhaychandra v. Pijari Mohan (1870) 5 Bent 

L.R. 347, 349. * 

(y) Shridhar y. Martand (1054) Nag. 479^ (*54 

A.N, 361. * 

(z) Krithna v. Subbanna (1884) 7 Mad. 564 
Vmkata v. Narayya (1879) 2 Mad. 128, 136-137 ' 
LA. 38. 51; VenAiata v. The Court of Wnrdi (1882 
5 Mad. 236, 9 I.A. 125. See Code of Civil Proce 
dure, a. 2(12) and O, 20. r. 12. 

(n) Bhicrao v. Stfaram (1895) 19 Bom 532 

(i/) Shankar v. Hardeo (1889) 16 Cal. 397 1< 


I.A. 71. 

(c) Pirthi Pal v. Jotcahir Sinfth (1887) 14 Oil- 
493, 14 I.A, 37; Lal:t/iman v, Ramchandra (1876) 
1 Bom. 561; Konerrav v. Gurrav (1881) 5 Bom. 
589; Jugmohandas v. Maugaldas (1886) 10 Bom. 
528, 561; Narayan v. Nathaji (1904) 28 Bom. 201, 
208; Parmeshwar v. Cobind (1916) 43 Cal, 459, 33 
I.C. 190, (U6) A.C. 500; Tammireddi v. Gangi- 
reddi (1922) 45 Mad, 281, 70 I.C. W7. ('22) 
A.M. 236, Also see Laxman v. Bayabai (1955) 
Nag. 656, ('56) A.N. 241. 

(rl) Narayamwami v. Ramlrishna ('65) A.SC, 
289, 
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One member is not in general entitled on partition to interest on money collected but 
not invested by another. Where one member had to pay more income-tax than was really 
due on behalf of the family by reason of his negligence he is not entitled to a credit for 

the excess amount (d). 

“Money laid out by one member of the family upon the improvement or repair of the 
property or for any other object of common benefit, would constitute a debt to him 
the rest of the family only if the money which he had expended were advanced out of his 
separate property, without an intention of making a present of it to the family. He would 
then be entitled to reimbursement for his outlay as well on partition as before it (e). 
This statement of the law is unexceptionable. It must, however, be taken with the 

coroUary that where a manager sues for partition, ^ 

respect of certain money expended by him on account of the joint f^ily is b^red by 

Art. 107 of the Limitation Act, he is not entitled to set off this amount m adjustment of 

equities between the parties (/). 

Interest on mesne profits.—As to interest on mesne profits, see the undermentioned 
case (g). 

II. PERSONS ENTITLED TO A SHARE ON PARTITION 

306. Persons entitled to a share.—Every coparcener is entitled to a 
share upon partition (h). But every coparcener has not an unquaUfied right 
to enforce or sue for a partition [see §§ 307-308]. 

Also see Hindu Women’s Rights to Property Act, 1937, § 35 supra for the 
rights of a widow, a predeceased son’s widow and the widow of a pr^e^ased 
son of a coparcener. Reference may also be made to sec. 6 of the mndu 
Succession Act, 1956, and notes thereunder. The rules stated m §§ 307 to 
318 below must now be read in the context of sec. 6 of the Hindu Succes¬ 
sion Act, 1956, and particularly the proviso to that section. 

307. Sons, grandsons and great-grandsons.—Every adult coparcener is 
entitled to demand and sue for partition of the coparcenary Prot^rty at any 
time. In Bombay it has been held that without the assent of his father a son 
is not entitled to a partition if the father is joint with his own father, brothers, 
or other coparceners, though he may enf^e a partUmn against the father 
if the father is separate from them (t). The other High Courts do not re- 

cognize any such exception (j). 

It has been held in the undermentioned case (jl) decided under the Mayukha Sub- 
r. u , that fluent of the father is not necessary to a suit, against the 

Ir'^^ather and Ws collaterals, for partition by metes and bounds where there had already 
been severance of status (jl)- 

O 1 - f ^n^inae void OT voidable under the Hindu Marriage Act, 2955.—Re- 
Son born of ® under sec. 6 of the Hindu Succession Act, 1956, and sec. 16 

ference may ^1955 for the position and rights in a Hindu coparcenary of a 

sL“'bor“a“SBe''whieh i’=voW or voidable under the latter enactment and who 
Is to be deemed to be a legitimate child of the parents. 


(d) r«sobadm Nainar v. Scvnand.atad™,. (1936) 
39 Mad. 134, 160 I.C. 602 (-36) A.M. 12. 

(e) Mayne, 11th ed., p- oil- 

(/) Subramanian y. Kumarappa ( oo) A.M. 

(19.55) 1 MXJ- 335. 46 Mad. 

(g) flamasawiy v. Subramanta (1923) P 

Kul’ri Den-/ (1888) 10 All. 

TJail ^v. ^ ( 1812 ) 16 Bom 29 

ITelaDg! J.. dissentingl; Roi B.^hen Chand v. 


Anuxida tCocr (1884) 6 AH. 560, 574, 11 I.A. 164, 
179; Jivabhai v. Vadilol (1905) 7 Bom. L.R. 232 

[a case under the Mayukha]. 

(0 Jogul Kishore v. Shib Sahai (1883) 5 All. 
430 IF.B.) (Stuart. C.J., dissenting); Bxime^hwar v. 
Lachmi (1904) 31 Cal. 111. 128-129; Subba y. 
Ganasa (1895) 18 Mad. 179. 183; Digambar v. 
Dhanrai (1922) 1 pat. 361. 67 I.C. 156. (*22) 

A.P. 96. _ , 

(;1) Jaswantlal v. Nichcbhai ('64) A. Guj. 283. 
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A 

B 

C 


Illustrations 

L= «rs=«-= = 

^‘being^Cs‘fa“hef“ cTn/. R°/ ® grandfather, and B 

fAr'-'.r 

nSi.ei.tii;;"' sst' ■ssir’”"' ^ 

B bema r4°un ^ C’s father and 

tf being (. s uncle. C sues A and B for partition. Is C entitled to a 

lie is not, unless his 

CourL ^ partition. According to the other High 

referred to above has arisen from different readings of the 
same text of the Mitakshara; see Mitakshara. chapter I, section 5, verse 3. 

fh*. Jjl (»i>/their Lordships of the Privy Council said: “The property in 

^e paternal or ancestral estate acquired by birth under the Mitakshara law h in tLir 

th^rt^s^L°n‘ghrio^ “ partition, that it does not exist where 

A.L. 291 [Raf(1917) Punj. Rec. No. 105, p. 408, (18) 


A 

C 


B 


308. Minor coparceners.—(1) Where a suit is brought on behalf of a 
minor coparcener for partition, the Court should not pass a decree for parti¬ 
tion unless the partition is likely to be for the benefit of the minor by advanc¬ 
ing his interests or protecting them from danger (o). 

In Pedasubhayya V. Akkamma (ol) the Supreme Court pointed out that 
It IS in the exercise of ifs- jurisdiction over minors that the Court requires to 
be satisfied that the next friend of a minor has in instituting a suit for parti¬ 
tion acted in his interest. It also pointed out that what brings about the 
severance in status is the institution of the suit by the next friend, the decree 
of the Court merely rendering it effective by deciding that whkt the next 
friend had done was for the benefit of the minor. In a recent case the 
Supreme Court has reiterated that view (o2). Reference may also be made 
to §§ 325 and 330 po&t. 

Where an adult coparcener in possession of the family property is wasting 
the property, or sets up an exclusive title in himself, or otherwise denies the 
minor s rights, or declines to pro^de for the minor’s maintenance, it is in the 


(k) Siiraf Biimi Koer v. Sheo Persad (1860) 5 
Cal. 148, 16-5, 6 I.A. 88, 100; Jugmohandas v. 
Mangnldas (1886) 10 Bom. 528; Kali Parshad v. 
Pam eWan. (1876) 1 All. 159 [F.B.]. 

(l) Nngalinga v. Subbiramaniya (1862) 1 Mad. 

H.C. 77; Laliect v. Rajcoomar (1874) 12 Beos. 
L.R. .573. 

Im) West and Buliler. 4lh ed., p. 622. 

.(n7 (1888) 10 All. 272, 287, 15 I.A. 51. 64. 
(o) Mahndec v. Lakthman (1893) J9 Bom. 99 
[maintenan(.e refused]; Bholanath v. Ghasi Ram 


(1907) 29 All. 375 [suit against father]; Thangam 
V. Suppa (1889) 12 Mad. 401; Kamakthi v. Chi- 
dambara (1866) 3 Mad. H.C. 94; Damoodur v. 
Senabuftij (1882) 8 Cal. 5-37; Nagappa v. Subra- 
manian (1946) Mad. 103; Chinna Venkata v. Ven- 
kata Rama (’.37) A. Andh. Pra. 93. 

(ol) (*58) S.C. 1042. 

(o2) Reddi v. LaksJtmama (196-3) A.S.C. 

1601, (1964) 1 S.C.J. 4-3. Also see SaHdta Be- 
giim V. Alumiya Thacer ('66) A.M* 111. 
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minor’s interest that the family property should be partitioned, and the minor’s 
share set apart and secured for him (o). But if there be nothing to show 
that the partition would be for the benefit of the minor, the Court should 
refuse to direct partition (p). 

The reason is that generally speaking “the family estate is better managed and yields 
a greater ratio of profit in union than when split up and distributed among the several 
coparceners;” moreover the minor would as the result of a partition lose the benefit of 
survivorship which he might obtain if the family continued joint (q). The Privy Council 
has held that the fact that there had been increased estrangement between the father and 
the two minor sons by his fii^t wife, on whose behalf a suit for partition was brought, and 
the fact that two sons were bom to the second wife of the father were not good grounds 
for holding that the suit for partition was in the interests of the minor (r). 

(2) But though a suit cannot be brought for partition on behalf of a 
minor except in the cases mentioned above, the minority of a coparcener is 
no bar to a partition between the coparceners. A partition by agreement, 
though entered into during the minority of a coparcener, is binding on the 
minor, unless it is unfair or prejudicial to his interests. If the partition is 
unfair or prejudicial to the minor’s interests, the minor may, on attaining 
majority, have it set aside by proper proceedings so far as regards himself. 
He may also, on attaining majority, enforce the agreement by suit, and it is 
no answer to the suit that he was not a party to the agreement (s). Where 
the family consists of an adult and a minor, the adult coparcener can put an 
end to the joint status by his conduct and declaration (t). 

InsUtutitm of a suit for partition by mitior, whether operates as a partition.—See 
§ 325 (I) (ii). As to minor attaining majority pending such suit see the undermentioned 

cases (u). 

309. Son begotten at time of partition, but bom after partition.—A son, 
who was in his mother's womb at the time of partition, is entitled to a share 
though bom after partition, as if he was in existence at the time of partition. 
If no share is reserved for him at the time of partition, he is entitled to have 
the partition re-op)ened and share allotted to him (uj). 


Jlltistrations 

(a) A and his two sons B and C are members of a joint Hindu family. The father 
and sons propose to divide the joint family property. A's wife, X, is pregnant at the time, 
and the pregnancy is known to the family. In such a case, the property should be divided 
into five parts, of which A, B, C and X will each take one part, and the fifth part should 
be set apart to abide the event, so that if a son is bom, it may be allotted to him, and if 
a daughter is bom, it may be divided again between A, B, C and X. 


(o) See same citation on p. 398. 

(p) Bachoo V. Munkorebai (1905) 29 Bom. 51-60, 
affirmed on appeal (1907) 31 Bom. 373, 379, 34 
I.A. 107 [suit by a posthumous son against an 
adopted son—partition refused]; C. Sriramamurthi 
V. Official Receiver ('57) A. Andh. Pra. 692. 

(q) (1886) 3 Mad. H.C. 94. 96. 98. 

(r) AppaloMvami v. Suryanarayana Marti (1948) 

Mad. 440 (P.C.). ^ . 

(s) Balkiihen Das v. Ram Narain (1903) 30 Cal. 

738, 30 l.A. 139 [agreement held to be fair]; 
Clianvirappa v. Danava (189.5) 19 Bom. 593 

[ditto]; Awadh v. Sito Ram (1907) 29 All. -37 
[agreement enforced at suit of minor]; Z.at Bahadur 
V. Swpal (1892) 14 AH. 498 (where the full share 
of the minor was not assigned to him]; Kruhna 
Bat V. Kitungowda (1894) 18 Bom. 197 [where no 


share was reserved for the minor at all]; Hiralal v. 
Fulchand (‘56) A. Sau. 89; Chanam v. biurayan 
(•57) A. Hyd. 29. 

(r) Dnyaneshtear Vishnu v. Anant Vasudeo 
(1936) 60 Bom. 736, 38 Bom. L.R. 579, 164 H.C. 
632, ('36) A.B. 290; Mogalappa v. Vithoba (*55) A. 
Hyd. 21 (F.B.). (All members were minors]. 

(u) Rukhmabai v. Ramratan (1951) Nag. 367, 
(’51) A.N. 350; Rama Rao v. Venkata (’37) A.M. 
274, 276. 

(tc) Yekcyamian v. AgnitiLarian (1870) 4 Mad. 
H.C. 307; Kalidas v. Kri%han (1869) 2 Beng. L.R. 
[F.B.] 103, 116-121; Hanmant v. Bhimacharya 

(1688) 12 Bom. 105, 108-109; Mandliprasad v. 
Ramcharanlal (1947) Nagpur 848; Jagat Krishna v. 
Afit Kumar (’64) A. Orissa 75. 




400 


PRINCIPLES OF HINDU LAW 


§§ 309 , 310 


(h) A and his son B are members of a joint family. The father and son divide the 
joint property between themselves, each taking one-half. Five months after the partition 

partition should be re-opened and the property should be 
divided into three parts, each member taking one-third. 


After-born sons.~A son born after partition may have been begotten either at the 
time of partition or subsequent to the partition. The present section deals with the former 
case; the next section deals with the latter case. As to the rights of a son in his mother’s 
womb see notes to § 270 above. 


310. Son begotten as well as bom after partition.—A father separating 
from his sons may or may not reserve to himself a share on partition. The 
rights of a son born as well as begotten after partition are different according 
as the father has or has not reserved a share to himself. 


(1) Where the father has reserved a share to himself, a son who is be¬ 
gotten as well as born after partition is not entitled to have the partition re¬ 
opened; but in lieu thereof he is entitled, after the father’s death to inherit not 
only the share allotted to the father on partition, but the whole of the separate 
property of the father, whether acquired by him before or after partition, to 
the entire exclusion of the separated sons (x). 

Thus if A has three sons B, C and D, and he separates from them all, reserving one- 
fourth share to himself, and a son F is born to A three years after the partition, F will 

death the one-fourth share allotted to .4 at the partition and also the whole 
oi As separate property to the entire exclusion of B. C and D. Jf A has dissipated his 
share, and leaves no property, F takes noihing (y). Next suppose, that A does not separate 
from all the three sons, but separates from B alone and remains joint with C and D, and F 
IS subsequently born to A. In this case C, D and F will, on A’s death, all take in equal 
shares the portion of the joint property allotted to A. C and D at the partition, and also 
As separate property; that is to say, the separate property of A and the portion of the 

family property allotted to A, C and D at the partition will be divided equally among 
C, D and the after-born son F ( 2 ). The same principle applies if A sepiaratcs from B and 
C, and remains joint with D, and F is subsequently born to A. 

But now see sec. 8 of the Hindu ■ Succession Act, 1356. Section 8 has now abolished 
distinction^ between a divided son and an undivided son in the matter of inheritance of 
the father's separate property. See commentary on sec. 8 of the Hindu Succession Act. 

The rule of Hindu law that where upon a partition, a share has been allotted to the 
father, a son begotten or born afterwards is not entitled to re-open the partition, applies 
even when no actual division of the property has taken place and severance of joint status 
has been effected only by institution of a suit for partition (a). 

(2) Where the father has not reserved a share to himself on a partition 
with his sons, a son who is born as well as begotten after the partition is en¬ 
titled to have the partition reopened and to have a share allotted to him not 
only in the property as it stood at the time of the original partition, but in the 
accumulations made with the helo of that property (b). 

Where at a partition between a father, his son by the first wife and two sons by the 
second wife a small item was allowed to the father for maintenance, with a clause that 
an after-born son should be provided out of the share allotted to his mother and full 
brothers, it was held that the right of the after-born son to re-open the partition was 
not affected by the clause (c). 


{x) Kalitlas v, Kri'.hnii »1869) 2 iU-ng. L.B.K.H. 
lOi, l]8-121i S'uiluL Siiif'h \-. Sinuh 

(18H2) 4 All. 427. 

(I/) ShiLaiirao v. Vtisanlrao fl909) Bum. 267, 
272, 2 I.C. 294; Anjaiieyiitu v. Hantayijii ('6-i) 
A.AP. 177 (F.B.). 

(z) Ouni}(it V. CuiKilrao n899) 2 3 Bum. 636. 
See this case critktsetl in Chose's Hindu Law, 3rd 
ed., pi>. 572-573. See also Fakirapiia v. I'eUappn 


(1898) 22 Bum. 101; Sana v. Homchandra (1909) 
32 Mad. 377. 2 IC. .519. 

(a) Uhai^tiat Ram \. Ramii Ram 11947) ol 
C.W.N*. 909 (P.C) See Venkata Reddi v. Sidda 
Reddi (1947) Ma<l. 603. 

ih) Chencania v. Miinnami (1897) 20 Mad. 7o. 
ic) Atliilinf'a Gniindcr v. Bamaticami Coundar 
(1945) Mad. 297. 
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311. Adopted son.—As to the share of an adopted son in a partition:— 

(1) between him and after-born natural sons of his adoptive father, see 

§ 497; 

(2) between him and other coparceners, see § 499(2). 

Reference may also be made to § 336 for the right of a son vaUdly adopted by the 
widow of a deceased coparcener to re-open a partition. 

312. Illegitimate son.—(1) An illegitimate son of a Hindu may be a son 
by concubine who is a dost, or he may be a son by a concubine who is not a 
dasi. A dasi is a concubine who is in the exclusive and continuous keeping 
of a Hindu. An illegitimate son of a Hindu by a dasi is caUed dasiputra (d). 
We are here concerned only with a dasiputra. 

(la) Reference may be made to Notes under section 6 of the Hindu Suc¬ 
cession Act, 1956, and section 16 of the Hindu Marriage Act, 1955, for the 
position and rights in a Hindu coparcenary of a son born of a marriage which 
is void or voidable under the latter enactment and who is to be deemed to be 
a legitimate child of the parents. 

(2) Illegitimate sons of the three regenerate classes [§ 1] are not entitled 
to inheritance or to any share on partition; they are entitled to maintenance 
only (e). This proposition is founded on the Mitakshara, ch. I, s. 12, para 3. 

(3) Illegitimate sons of Sudras are entitled to certain rights of inherit¬ 
ance and partition. The text of the Mitakshara bearing on the subject is as 

follows: 

“The son begotten by a Sudra of a female slave [dasiputra] obtains a share by the 
father’s choice or at his pleasure. But after [the demise of] the father, if there be 
sons of a wedded wife, let these brothers allow the son of the female slave to parti¬ 
cipate for half a share; that is let them give him half [as much as is the amount of 
one brother’s] allotment”: Mitakshara, chap, i, sec. 12, para. 2. 

A Sudra father may be joint with his collaterals or he may be separate 
from them. The above text refers to the estate of a separated householder 

(f). 

The following propositions are well established: — 

(1) The illegitimate son of a Sudra does not acquire by birth any interest 
in his father’s estate. He cannot therefore enforce a partition against his 
father in his life-time (g) . But the father may, in his life-time, give him a 
share of his property, even a share equal to that of a legitimate son (h). 
The gift by the father of some property, describing it as his self-acquired 
property, for maintenance, does not separate the illegitimate sons in respect 
of the joint family property (i). 


(d) BaM V. Covind (1876) 1 Bom. 97 110; 

Sadu V. Baiza (1880) 4 Bom. 37 
V. Muttusami (1884) 7 Mad. 407. 412; BntuUi^rui 
V. Badhanumi (1889) 12 Mad. 72. 86; Soundara- 
raian v* ArunachaUim (1916) '^39 Mad. 

I.C. 858, ('16) A.M. 1170; Saraauli v. Munnu 
(1879) 2 All. 134; Hargobind v. 

(1884) 6 All. 329; Baiatii Sath Das v. N»«a» 
dra Dev (1921) 48 Cal. 643, 63 I.C. SO, (21) 

^ (e) %oshan Singh v. Balsaant Singh (1900) 22 All, 


191. 27 I.A. 51; C/ii<o<uryo v. So/iuh Purhulad 
(1857) 7 M.I.A. 18. 

(f) Banofi v. Kandoji (1885) 8 Mad. 557» S61. 

(g) Bata Jogendra v. JQiujanand (1891) 18 Cal. 
151, 155, 17 I.A. 128, (1880) 4 Bom. 37, 44-45, 
$upTa. 

(/i) Karuppanna v. Butokam (1900) 23 Mad. 16; 
Packiriswamy v, Doraswamy (1931) 9 Rang. 269, 
132 LC. 817, (^31) A.R. 216. 

({) Sakhcram Satu v. Shamrao (1932) 34 Bom. 
L.R. 191, 137 I.C. 572, C32) A.B. 234, 


hl^26 
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(2) On the father’s death, however, he succeeds to his estate as a copar¬ 
cener with the legitimate son of his father, with a right of survivorship, and 
he is entitled to enforce a partition against the legitimate son (j). In Gur 
Ndrain Das v. Gur Tahal Das (k) the Supreme Court held that though an 
illegitimate son of a Sudra cannot enforce partition during his father’s life¬ 
time, he can enforce partition after his father’s death if the father was separate 
from his collaterals and has left separate property and a legitimate son. On 
a partition between an illegitimate and a legitimate son, the illegitimate son 
takes only one-half of what he would have taken if he were legitimate, that 
is, the illegitimate son takes one-fourth, and the legitimate son takes three- 
fourth (1). If either of them dies before partition, the survivor takes the 
whole estate (m). 

Where a legitimate son has obtained property by way of partition of the joint family 
property, which he held along with his collaterals, such property would be ancestral pro¬ 
perty in his hands, obtained by virtue of the right which he possessed to represent his 
father. Such property would be held by him in coparcenary with his illegitimate half 
brother, notwithstanding the fact that the father died undivided with his brothers, A 
claim to a share in such property is within the ambit of the rights given to the illegitimate 
son under the texts (ml). 

(3) If the father was joint at his death with his collaterals, e.g., his bro¬ 
thers or their sons, or his uncles or his sons, the illegitimate son is not entitled 
to demand a partition of the joint family property, but he is entitled as a 
member of the family to maintenance out of such property, provided his 
father left no separate estate (n). 

See notes to § 43, nos. 1-3, "Illegitimate sons." 

313. Absent coparcener.—An absent coparcener stands on the same 
footing as a minor, and his right to receive a share extends to his des 
cendants (o). 

The right of the descendants, however, would be subject to the law of limitation; 
see the Indian Limitation Act, 1963, Schedule Arts. 65 and 110. 

314, Purchaser.—A purchaser of the undivided interest of a coparcener 
at a sale in execution of a decree can demand partition according to all 
schools. A purchaser of the interest of a coparcener by private contract can 
claim partition in Bombay, Madras and Madhya Pradesh, but not in Beng' ’ 
or Uttar Pradesh. The reason is that according to the Mitakshara law as 
interpreted in Bengal and Uttar Pradesh, a coparcener cannot sell his interest 
in the coparcenary [§§ 260 and 261], 

A gift or devise by a coparcener of his undivided interest is void according to the 
Mitakshara law as applied in all the States [§258]. Therefore, a donee or a devisee of 

(n) VeUaitjappa Chetty v. Natarai'an (1932) W 

Mad. 1. 53 I.A. 402, 134 I.C. 1084, (’31) A.P.C. 
294; Jintwii v. Kandoji (1885) 8 Mad. 537; Satin 
V. Bniza (1880) 4 Bom. 37, 44-43 [F.B.); T sn- 
ptvn V. Suppa (1889) 12 Mad. 401; Kanippa v. 
Kumarauimi (1902) 23 Mad. 429; Copctasami v. 
Arnnachdam (1904) 27 Mad. 32; Panatlii v. 

Thinimalai (1887) 10 Ktad. 334; KrUhna Kumar 
V. Shco Prasad (1947) Nag. 162. 

(o) Strange's Hindu Law, vol. i, p. 206; vol. u 
p. 341. 


if) Shnmrao v. Mannabai (1948) Nag. 678. 

(It) (1952) S.e.R. 869, (’32) A.S.C. 225. 

(l) Kamttlammal v. Viauinathaswaini (1923) 50 
I.A. 32, 46 Mad. 167, 71 I.C. 643, (’23) A.P.C. 
8 ; Uderam v. Thadgn (1949) Nag. 248; Gur 
Sarain Das v. Gur Tahal Das (1952) S.C.R. 869, 
875, (’52) A.S.C. 223. 

(m) Raja Jogendra v. Sityanand (1891) 18 Ca). 
151, 17 I.A. 128. 

(ml) Dorai Babu v. Copalakrishna (’60) A.M. 
501. 
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an undivided ■ interest cannot sue for partition (p). But now see secs. 30 of the Hindu 
Succession Act, 1965, which permits devise of a coparcenary interest by a coparcener. 

315. Wife.—(1) A wife cannot herself demand a partition (q), but if a 
partition does take place between her husband and his sons, she is entitled 
to receive a share equal to that of a son and to hold and enjoy that share’ 
separately even from her husband (r). Where at a partition between a 
father and his three sons, the wife was not allotted a share, it was held that 
she was entitled to reopen the partition, there being no waiver merely by 
her not asking for a share but that in the partition the value of the ornaments 
taken by her must be taken into account (s). 

Where a son institutes a suit for the partition of joint family property impleading his 
mother and other members of the family as defendants and a preliminary decree is passed, 
the mother does not become owner of the share allotted to her until the preliminary decree 
is carried out and there is a division by metes and bounds. Therefore a mortgagee suing 
on a mortgage before the property is actually divided can obtain a valid mortgage decree 
without impleading the mother (t). This does not mean that the sons can defeat the right 
of the mother merely by omission to apportion her a share and place her in its possession. 
So where the sons while partitioning the property did not allot any share to the mother 
and the mother did not give her consent to the same it was held that the share of the 
mother in the property could not be attached in execution of a decree against the sons (tl). 

In a suit by a son for partition and separate possession of his share after setting aside 
an alienation of the joint family property made by his father, the mother who is a party 
is entitled to a share if the Court comes to the conclusion that the alienation was not 
binding on the family. The alienation can be upheld only to the extent that it affects 
the father’s interest (u). 

(2) The expression “wife” in relation to “sons” includes their step¬ 
mother (v), 

(3) If the wife has stridhana given to her by her husband or father-in- 
law, its value should be deducted from her share (id). 

(4) The above rules also apply when a father himself makes a partition 
of ancestral property among his sons [§ 325]. 


Illustrations 

(a) A has two wives B and C, a son D by B, and four sons by C. D sues his father 
A for partition. E^ch of these eight persons is entitled to a one-eighth share including B 
and C: Dular Koeri v. Dwarkanath (1905) 32 Cal. 234. [See as to mother, § 316, below.] 

(b) A has a wife B, two sons by B, and a son C by a predeceased wife. C sues his 
father A for partition. Efach of these five persons is entitled to a one-fifth share including 
B: Jairam v. Nathu (1907) 31 Bom. 54. 

Madras State. —In Southern India the practice of allotting shares upon partition to 
females has long since become obsolete (x). 


(p) Baba v. Timma (1884) 7 Mad. •'J-aT IF.B.]. 
(<l) Puniia Bibcc v. Radha Kissen (1904) 31 Cal. 
476. 

(r) Dtilor Koeri v. Divarkanath (1905) 32 Cal. 
234 [suit for partition hy son against father); 
Jairam v, Sathu (1906) 31 Bom. 54 [ditto]; Sura- 
run V. Cliiindcr .Mim (1882) 8 Cal. 17; Partap 
Singh V. Dalip Stagh (1930) 52 All. 596, 125 I.C. 
762, (’30) A.A. 537; Dbanabati Bibi v. Pratupmull 
Agariialla (1934) 61 Cal. 10.56, 154 I.C. 6-5.5, 
(’33) A.C. 131; Jagat Krishna v. A/if Kumar (’64) 
A. OK-«sa 7-5. 

(*} Radhabai v. Pandharinath (1942) Nag. 534, 


194 I.C. 724, (’41) A.N. 135. 

(t) Pratapmull Agancalta v. Dhanabati Bibi 
(1936) 63 I.A. 33. 63 Cal. 691, 38 Bom. L.R. 
323, 159 I.C. 1080, (’36) A.P.C. 20; Bhiwra v. 
Renuka (’.52) A.N. 215. 

(tl) Laltabai v. Krishnarao (’59) A.M.P. 100. 

(u) Parappa v. ^^aHappa (’56) A.B. 332 (F.B.). 
(t) (1907) -31 Bum. .54 fMayukh.n), supra; Hos- 

bnntia v. Devanna (1924) 48 Bom. 468, 80 I.C. 
468. (’24) A.B. 444 [Mitakshara]. 

(It) (1907) 31 Bom. 54, supra. 

(x) Suhrumanian v. Ariinachcfum (1905) 28 Mad. 

1 , 6 . 
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Putrabhaga.—When the division is by number of soti^ it is called jmtrahhaga; when 

the ^yision is accordmg to vnves it is known as patnibhaga. Putrabhaga is now the 

recognized mode of division. But the custom of patnibhaga prevails in some places and 
m some families especially among Sudras (y). 

Whether a share ailoffed to a wife on partition is her stridhana? The share allotted 

u Lh ("'h'ch expression includes step-mother) on partition is not her stridhana unless 
It be shown that it was given to her absolutely [§ 128]. 

wife the rights of a female who occupies the position of a 

delth, l?arir a‘rn,^?eTho'’has tcTme 


315A. Widow.—See Hindu Women’s Rights to Property Act, 1937, § 35 
supra for the rights of a widow, a predeceased son’s widow and the widow of 
a predeceased son of a predeceased son of a coparcener. 

316. Widow-mother,— (1) A mother cannot compel a partition so long 
as the sons remain united. But if a partition takes place between the sons, 
she is entitled to a share equal to that of a son in the coparcenary property 
(sr). She is also entitled to a similar share on a partition between the sons 
and the purchaser of the interest of one or more of them (a). Where a son 
sued for partition but died during the pendency of the suit and the mother 

was brought in as the legal representative she was held entitled only to his 
share and not to a mother’s share (b). 

(2) If the mother has received stridhana from her husband or father-in- 
law, its value should be deducted from her share (c). 

(3) The term mother” in this section includes step-mother (d). 

(4) On a partition between sons by different mothers when more than 
one mother is aUve, the rule is first to divide the property into as many shares 
as there are sons, and then to allot to each surviving mother a share equ^ to 
that of each of her sons in the aggregate portion allotted to them (e). 

(5) See Hindu Women’s Rights to Property Act, 1937, § 35 supra. 


Illustrations 

(a) i4 dies leaving a widow B, three sons by B, and a son X by a predeceased wife. 
X sues ms step-mother B and his three half-brothers for a partition. The property will be 
mvided into 5 parts, each of the 5 persons above-named including B t^ing one-fifth: 
Damodardas v. Uttamram (1893) 17 Bom. 271. 

(b) A dies leaving two widows, B and C, two sons by B, and three sons by C. On 
a partition between the sons of B and C, the mode of division is first to divide the pro- 


(y) Palaniappa v. Alayijan (1921) 48 I.A. 539, 
44 Mad. 740, 64 I.C. 439, ('22) ,A.P.C. 228. Also 
se« Umaraparcaf/iy v. Bhagwathy Amma (’72) A M 
151. 

(z) Damoodur.v. Senabutty (1882) 8 Cal. 537; 
Damodardas v. Uttamram (1893) 17 Bom. 271; 
Chowdhry Ganesh Dutt v. Jewach (1904) 31 Cal! 
262, 271, 31 I.A. 10, 15; Isree Fershad v. Nasib 
Koer (1884) 10 Cal. 1017 [alleged waiver of right 
to partition]; Gopat Narain v. Goenka (’71) A. 
Delhi 61; Sartmcot/ii Ammal v. Anantha (*66) A. 
Kerala 66. 

(a) Biicso V. Dina Nath (1881) 3 AH. 88; Amrita 
Loll V. Manick Lai (1900) 27 Cal. 531; Jogendra 
V. Fulkumari (1900) 27 Cal. 77 [iudgment rested 
on the Dayabhaga]. 


(b) Parbatideci v. Bar^sidhar (1943) AH. 810, 
(’43) A.A. 350. 

(c) Kishori V. Moni Mohun (1886) 12 Cal. 165; 
Jadoo Nath v. Brojonath (1874) 12 Beng. L.R. 
385; Piara Lai v. Hirdey Nath (’53) A.J. & K. 9; 
Puma Chandra v. Chandramani Debya (’66) A. 
Orissa 98. 

(d) Damoodur -v. Smiabutty (1882) 8 Cal. 537; 
Damodardas v. Uttamram (1893) 17 Bom. 271, 
286-287* Har Narain v. Bishambhar (1916) 38 AH. 
83, 31 I.C. 907, (’15) A.A. 340; Tegh Indar v. 
Hamam (1925) 6 Lah. 457. 90 I.C. 1035, ('2^ 
A.L. 568; Saheb Bai v. Shafiq Ahmad (1927) 31 
C.W.N. 972, 101 I.C. 426, (*27) A.P.C. 101. 

(e) Kristo Bhabiney v. Arhutosh (1886) 13 Cal. 
39. 
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perty into 5 shares corresponding to the number of sons. The two sons of B will share 
2/5 equally wiUi their mother B, each taking 1/3 of 2/5, i.e. 2/15. Tlie three sons of C 
will share 3/5 equally with their mother C, each taking 1/4 of 3/5, i.e., 3/20. Thus B will 
take 2/15, and C will take 3/20. 

(c) A dies leaving two widows B and C, and two sons D and £ by B. C has no son. 
D sues £, B and C for partition. The property will be divided into 4 parts, there being 
2 widows and 2 sons, and each widow will take one-fourth and each son also will take 
'one-fourth. The fact that C has no son does not affect her right to a share: See Damoodar 
V. Senahutty (1882) 8 Cal. 537. 

Partition between paternal uncle and nepheto.—The mother of the uncle who is the 
grandmother of the nephew as well as the mother of the nephew are entitled to a share 
each, l^e word ‘mother’ in Yajnavalkya’s text includes grandmother and stepmother (f). 

Partition betioeen legitimate and illegitimate sons oj a Sudra. —Among Sudras, a 
mother is entitled to a share on a partition between her sons and the illegitimate sons of 
her husband (g). 

Madras State. —In Madras a mother is not entitled to a share. She is entitled only 
to a provision for her maintenance which must not in any case exceed the share of a 
son (h): ^mHti Chandrika, chap, iv, paras. 12-17. See also notes to § 315. 

Whether the share allotted to a mother on partition is her stridhana.—See § 128 above. 

Omission to reserve a share for the inother. —The omission to reserve a share for 
the mother does not render the partition invalid (i). 

Sale of one of the properties before decree in a partition suit.—See § 353(7). 

317. Grandmother.— (1) A paternal grandmother (father’s mother) can¬ 
not herself demand a partition, but when a partition takes place between her 
son's soTis, her ovm sons being dead, she is entitled to a share equal to that of a 
son’s son (j). She is similarly entitled to a share when a partition takes place 
between her son and the sons of a deceased son (k) . But when partition 
takes place between her son and his sons, it has been held by the High Courts 
of Allahabad (1) and Bombay (m) that she is not so entitled; and by the 
High Courts of Calcutta (n) and Patna (o) that she is; the last decision pro¬ 
ceeds on a text of Vyasa which allows her a share on such a partition. But 
now see § 35 and notes to §§ 43 and 316. 

(2) The expression “grandmother” in this section includes step-grand¬ 
mother (p). 

(3) See Hindu Women’s Rights to Property Act, 1937, § 35 supra. 

lUiistration 

A has a son B, a mother M, and two wives W and Wl. B sues A for partition. Under 
the Dayabhaga law, each of these five persons would be entitled to 1/5. Under the Mitak- 
shara law, M would not be entitled to a share and each of the other persons would 
take 1/4. 


(f) Rambhau v. Balu (1946) Nag. 732, ('46) 
A.N. 206. 

(g) Manchharam v. DaWt (1920) 44 Bom. 166. 
54 I.C. HO, ('20) A.B. 241. 

(h) VenUatammal v. Andtjappa (1883) 6 Mad. 

130; flam/u v. Vittial (1947) Nag. 267. 

(0 Chowdhry Canc-ih Diitt v. Jcwach (1904) 31 
Cal. 262, 271, 31 I.A. 10. 1.5. 

(j) Kanhaiya Lai v. Gaura (1925) 47 All. 127, 
83 I.C. 47, (’25) A.A. 19; Vithal v. Prahlad (1915) 
39 Bom. 373. 28 I.C. 967, ('15) A.B. 35. 

(k) Babiinn v. Jagat Narain (1928) 50 All. 532, 
J09 I.C. 61, ('28) A.A. 330, 


(l) Sheo Narain v. Janki Prasad (1912) 34 All. 
505. 16 I.C. 88. 

(m) Jamnahai v. Vasudeo (1930) 54 Bom. 417, 
124 I.C. 793. (’30) A.B. 302; fotiram Ekoba v. 
Ramchandra Tnmbak (1941) Bom. 638. 197 I.C. 
788, (’41) A.B. 382. 

(n) Badri Roy v. Bbuguat (1882) 8 Cal. 649. 

(o) Krishna Lai v. Nandeshwar (1919) 4 Pat. 
L.J. 38. 42-44, 44 I.C. 146. ('18) A.P. 91. 

(l>) Vithal V. Prahlad (1915) 39 Bom. 373, 28 
I.C. 967, (’1.5) A.B. 3.5; Snram v. Haridtarart 
(1930) 9 Put. 3.38, 125 I.C, 518, (’30) A.P. 315, 
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§ allotted to a grandmother on partition is her stridharmT—See 


in, §§ 315 to 317 is entitled to a share on partition. 
Thus daughter, sisters, etc., are not entitled to a share on partition. But on a oartition 
provision must be made for their maintenance and marriage expenses: See § 304. 


coparceners.—Persons who by Hindu law are dis¬ 
qualified by physical infirmity from inheriting are also disentitled to a share 
on partition. This subject is dealt with in §§ 106 to 109. 



RESTRAINT AGAINST PARTITIONS 


r partition.—It has been held by the High Courts 

of Calcutta (q), Allahabad (r) and Madras (s), that an agreement between 
coparceners not to partition coparcenary property binds the actual parties 
thereto, but it does not bind their assigns, unless there be a stipulation not 
to a^ign A compromise followed by a decree providing that certain pro¬ 
perties should be divided and certain other items should be kept joint for 
ever, was held to be enforceable in law (t). On the other hand, it has been 
held by the I^gh Court of Bombay that such an agreement does not bind 
even the parties thereto, so that any party may, notwithstanding the agree¬ 
ment, sue the other parties for a partition (u). 


Illustration 

dcci^^.-A B, two Hiodu brothers, agree not to partition the copar- 
f! P ^ agreement, A sells his interest in the joint property 

not binding upon P, there being no stipulation not to assign. P 
may, therefore, sue B for partition. 


See the Transfer of Property Act, 1882, secs. 10-11. 


th. nilfh ft Hindu brothers to divide the family property and to agree that upon 
thtrf ^ u without male issue his share shall pass to the surviving bro- 

4 * pnch an agreement is not in contravention of the provisions of Hindu Law (v). 

the contracting parties to lay down a rule of inheritance for the 
property in the hands of the last survivor in derogation from the ordinary rules of Hindu 
law (u)). 


agreement by a coparcener, that he would forego his right to claim partition on 
receipt of certain properties for his maintenance is a good and binding agreement, and 
a claim for partition in contravention of such agreement would not be entertaned (x). 


, in a will prohibiting partition.—A direction in a will pro- i 

hibiting a partition, or postponing a partition for an indefinite period, is in¬ 
valid (y). ^ ^ 



(q) Anand Chandra V. Fran Kisto (1869) 3 Beng. 

L.R.O.C. 14; Anath Sath v. Mackintosh (187J) 8 
Beng. L.R. 60; Rajender v. S/uim Chund (1881) 6 
Cal. 106; Srimohan v. Macgregor (1901) 28 CnI. 
769, 786; Krishendra v. Dcbendro (1908) 12 

C.W.N. 793. 

(r) Rup Singh v. Bhubhuti (1920) 42 All 30 
58 I.C. 632, (’20) A.A. 341. 

(*) Arumughd Chetty v. Ranganathan Chetty 
(1934) 57 Mad. 405, 146 I.C. 1057, (’33) A.M. 
847* 

(I) Jyotlsh Cfwfuira Naraynn v. Rathikn Chandra 
Narayan (1933) 60 Cal. X078, 149 I.C. 150, (’33) 


A.C. 892. 

(u) RamUnga v. VinipaJfej/ii (1883) 7 Bom. 538. 
(o) Kami V. AUi^Sabi (1911) 33 All. 414, 9 I.C. 
93-5; Ram Nirunlun v. Proyag Singh (1882) 8 Cal. 
138. 

(it) Bagcshar Rat v. Mahadevi (1924) 46 All. 
525, 79 I.C. 514, (’24) A.A. 461. 

(x) Sobhag Singh v. Pirthe Singh (’51) A.N. 
259. 

(y) yfnkoondo v. Coneth Chonrfer (1876) 1 Cal. 
104; Raikishori v. Dcbcndranath (1888) 15 Cal. 
409, 15 I.A. 37; Poorendrn Nath v. Hemangini 
(1909) 36 Cal. 75, at p. 77. 1 I C. 523. 
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IV. ALLOTMENT OF SHARES 

321. Shares on partition.—On a partition between the members of a 
joint family, shares are allotted according to the following rules: — 

(1) On a partition between a father and his sons each son takes a share 
equal to that of the father. Thus if a joint family consists of a father and 
three sons, the property will be divided into four parts, each of the four 
members taking one-fourth. 

(2) Where a joint family consists of brothers, they take equal shares on 
a partition. 

Jyeshtahhagam as understood in ancient Hindu law has become obsolete and the 
Court will not enforce any claim by the eldest member or manager to a larger share of 
the joint family property than that allotted to the other coparceners (yy) nor, according 
to the Kgh Court of Mysore, will the Court confirm any such unequal allotment in every 
such case simply on the ground that the arrangement had been acted upon iyl). 

(3) Each branch takes per stirpes (that is, according to the stock) as re¬ 
gards every other branch, but the members of each branch take per capita as 
regards each other. This rule applies equally whether the sons are all by the 
same wife or by different wives [ills, (a) and (b)]. 

It has been laid down by the High Court of Madras following the authority of the 
Smriti Chandrika, that rule 3 applies to cases in which all the coparceners desire parti¬ 
tion at the same time. In cases in which only some of the members of a joint family 
separate from it at one time and others on a subsequent occasion, regard should be had 
to the shares allotted at the first partition in computing the shares to be allotted at 
the second partition (z). On the otner hand, it has been laid down by the High Court 
of Bombay, following the authority of the Vyavahara Mayiikha, that in allotting shares at 
the second partition, regard is to be had to the state of the family at the time of the 
second partition, and not to the state of the family at the first partition (a). The ordinary 
rule is that partition should be made rebus sic stantibus as on the date of the suit, i.e. 
according to the condition of the family as on the date of the suit. According to the 
Madras High Court, this rule is to be applied at the first partition only and not at the 
second partition. According to the Bombay High Court, the rule is to be applied at both 
partitions [see ills (c) and (d)]. 

Variation in shares after preUminart/ decree.—Though a suit is generally to be tried 
in all its stages on the cause of action as it existed at the date of commencement, notice 
may be taken of events which have happened since the institution of the suit and relief 
horded to the parties on the basis of the altered conditions. This may in a proper case 
be done even after a preliminary decree for partition has been passed. Thus for instance 
where after the preliminary decree defendant No. 1, the father died and in the course of 
the darkhast, the plaintiff applied to have the decree amended and to have aw^ded to 
him his augmented share it was held that the original decree should be suitably 
amended (b). 

(4) On the death of a coparcener leaving male issue, his right to a share 
on partition is represented by his male issue, that is it passes to his male issue, 
provided such issue be within the limits of the coi>arc€nary. This rule was 
modified by the Hindu Women’s Rights to Property Act, 1937. It must now 
be read in the context of section 6 of the Hindu Succession Act, 1956, and 
particularly the proviso to that section. Reference may be made to the Notes 

{yy) SifO^TUjni v* UcffikitJTXQf (*68) A.SC. 1299. (*29) A.M. 865 [F-B.]* 

(i/1) Veerabhadrappa v. Lingappa ("63) A. My- (c) Prafifivanda^ v. tchharam (1915) 39 Bom. 
sore 5. Also see Panchanana v* Balursingh (*72) A. 734» 30 I.C. 918» (*15) A.B. 255. 

Ortssa 85. Porat/iMram v. Hirabni ("57) A.B. 59p 

(z) Maniaruttha v. Narayana (1882) 5 Mad. 362; Sham Singh v* Lai Singh ("56) A. Pepsu 97, 

V* S/ianlcar (1930) 53 Mad, 1, 121 l.C» 
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under that section post. The illustrations below must be read in the light of 
what is stated above. 

Illustrations 

(a) A dies leaving a son B, two grandsons C* and C“, three great-grandsons F* 
and F’ and one great-great-grandson K. 

A (dead) 


II II 

B C (dead) D (dead) E (dead) 


O C* F (dead) G (dead) 

I 

I r I 

pi pi p» H (dead) 

1 . 

K 

Here there are four branches of the joint family represented respectively by the four sons 
of A and their descendants. F’s branch takes nothing as K, the only surviving member 
of that branch, is outside the limits of the coparcenary, being beyond the fourth degree 
of descent from A, the common ancestor [§ 215]. The joint property will therefore be 
divided per stirpes into three parts corresponding to the remaining three branches, each 
branch taking 1/3. The result is that B will take 1/3, and C® will take the one-third 
share of C equally between them, each taking 1/2 of 1/3, i.e., 1/6 and FS F* and F* will 
take the one-third share of D equally between them each taldng 1/3 of 1/3, i.e. 1/9. 

(b) A dies leaving four grandsons, D, E, F and G, and nine great-grandsons as shown 
in the following diagram: — 

A (dead) 



All the coparceners are desirous of separating from one another. Here there are two 
branches of the joint family represented respectively by the two sons of A. The Pf®" 
perty will, therefore, be divided into two parts, B’s branch taking 1/2, and (Ts bran^ 
taking 1/2. As to B’s branch, D and his sons Di, Da and Da will each take 1/4 of 1/2, 
i.e., 1/8, each son taking a share equal to that of the father. As to Cs branch, eaai ot 
the three sub-branches represented by E, F and G, will take 1/3 of 1/2, *•«.» 1/6* * 

El will each take 1/2 of 1/6 i.e., 1/12; F, Fi and Fa will each take 1/3 of 1/6, i.e., l/lo 
and G, Gi, Ga and Gs will each take 1/4 of 1/6, ie. 1/24. 

(c) A Hindu, A, governed by the Mitakshara sphool of Hindu law, dies leaving a 
grandson D, and seven great-grandsons as shown in the following diagram: — 
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joint family; the property will therefore be divided into two parts, B’s branch taking 1/2 
and CTs branch t^ing 1/2. As to B’s branch, D and his sons D\ fy and J>* will each get 
1/4 of 1/2, i.c. 1/8. As to C’s branch each of the three sub-branches represented by E, F 
G, will get 1/3 of 1/2 i.e., 1/6, B* will get 1/6, and F* will each get 1/2 of 1/6, t.e. 
1/12, and G‘ will get 1/6. The live plaintiffs take their respective shares, and leave the 
family. D, I>* and continue joint as before. Their shares, it has been seen, are as 
follows: — 

D-1/8 

D’-1/8 

E‘-1/6 


5/12 

D then dies. After D’s death, his son D* sues E' to recover his share of the family pro¬ 
perty. What is the share of in the property? According to the Bombay High Court, 
ly as representing B’s branch is entitled to 1/2 X 5/12 = 5/24, and E* as representing 
C’s branch is entitled to the remaining 5/24. According to the Madras High Court, on 
the death of D, the right to represent his share passes to his son £>' so that D’ is entitled 
to get 1/8 + 1/8, i.e., 1/4 and E‘ retains his original share 1/6. See rule 3 above. 

(d) A Hindu, A, governed by the Mitakshara school of Hindu law, dies leaving four 
sons, B, C, D and E, five grandsons, B*, B‘ B'\ CT. and D', as shown in the following 
diagram: — 


A (dead) 
1 



f 


1 

1 

1 


B 

1 


C 

1 

D 

1 

1 

L. 

1 

B’ 

1 

c» 

1 

D' 


Thereafter* B dies. In 1892, B^ receives his share 1/3 X 1/4 = 1/12, and leaves the 
family. TTie rest of the family continues joint. Then C dies, then D, then E, and then B*. 

In 1911 B‘ sues and D* for a partition. According to the Bombay High Court the pro¬ 
perty is to be divided into three parts, as there are three branches subsisting at the date of 
the suit, namely B’s branch, C’s branch and D’s branch, so that B^, C‘ and will each take 
1/3. According to the Madras High Court B‘ is entitled to 1/3 — 1/12 [1/12 being the 
share allotted to B* when he left ^e family] = 1/4, and not 1/3. See rule 3 above. 

(5) See Hindu Women’s Rights to Property Act, 1937, § 35 supra for the 
rights of a widow, predeceased son’s widow and the widow of a predeceased 
son of a predeceased son of a coparcener. 

(6) See sec. 6 of the Hindu Succession Act, 1956, and Notes thereunder. 

V.—PARTITION HOW EFFECTED 

322. What is Partition.—According to the true notion of an undivided 
Mitakshara family, no individual member of that family, whilst it remains un¬ 
divided, can predicate of the joint property, that he—that particular member 
—^has a certain definite share, one-third or one-fourth. Partition, according 
to that law, consists in a numerical division of the property; in other words, 
it consists in defining the shares of the coparceners in the joint property; an 
actual division of the property by metes and bounds is not necessary (c). 
Once the shares are defined, whether by an agreement between the parties 
or otherwise, the partition is complete. After the shares are so defined, the 
parties may divide the property by metes and bounds, or they may continue 
to live together and enjoy the property in common as before. But whether 


(r) Appocier v. Rama Suhl?o Ait/an (1866) 11 30 Cal. 231, 255, 30 I.A. 1; Sheodan v. Batkaran 

M4.A, 75, 89-90; Ram Fershad v. IfOkhpati (1903) (1921) 43 AU. 193, 59 I-C. 116. C21) A.A. 337. 
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they do the one or the other, it affects only the mode of enjoyment, but not 
the tenure of the property. The property ceases to be joint immediately the 
shares are defined, and thenceforth the parties hold the property as tenants- 
in-common (d). 


at a partition between a Hindu, his two sons, and his two wives one-fifth was 
allotted to each of the sons and three-fifths to the father and his wives, it was held that 
the father and his wives became tenants-in-common, but though they had not divided 
their shares by metes and bounds inter se there could be no reunion between them, and 
the father therefore had no right to sell the properties of the wives and any such alienation 
by him was not binding on them (e). 

323. Partition by father during his lifetime.—^The father of a joint family 
has the power to divide the family property at any moment during his life, 
provided he gives his sons equal shares with himself, and if he does so, the 
effect in law is not only a separation of the father from the sons, but a separa¬ 
tion of the sons inter se. The consent of the sons is not necessary for the 
exercise of that power (/). But a grandfather has no power to bring about 
a separation among his grandsons. Even if he allots shares, they remain 
joint (gr). The right of a father to sever the sons inter se is a part of the 
patria potestas still recognized by the Hindu law. 

® partition by a father unequal shares are given to the sons, the transac¬ 
tion will be binding on the sons as a family ay^angement, if acquiesced in by them .(h). If 
the partition is unequal and unfair it is open to the sons if they are majors to repudiate 
the partition; but if they are minors, it is open to them to avoid it after they attain majo¬ 
rity. The partition will be good until it is set aside. The right of the minors is a personal 
right and cannot be exercised by others (i). In any such case it is not necessary for the 
minor to formally set aside the earlier partition before filing a suit for partition (j)- 

324. Whether father can effect partition by a will.—No coparcener, not 
even the father, has a right to make a partition by will of joint feimily property 
among the various members of the family except with their consent (fc). 

325. How partition may be effected.—Partition is a severance of joint 
status, and as such it is a matter of individual volition (1). All that is neces¬ 
sary, therefore, to constitute a partition is a definite and unequivocal indication 
of his intention by a member of a joint family to separate himself from the 
family and enjoy his share in severalty. The Supreme Court pointed out in 
the undermentioned case (11) that there should be an intimation, indication 
or representation of such intention and that what form that manifestation 
should take would depend upon the circumstances of each case. It is implicit 


(d) Bnlfctshen Das v. Bam Narain (1903) 30 Cal. 
738. 751. 752. 30 I.A. 139; Danhan Singh v. 
Prabhu Singh (1946) All. 130; Narasamma v. 
Venkata NaraH ('54) A.M. 282, (1953) 2 M.L.J. 
695. 

(e) Nanuram v. Radhabai (1942) Nag. 24, (’40) 
A.N. 241. 

(f) Kandasami v. Doraisami (1880) 2 Mad. 317, 
321; Meyyappa v. I.T. Commissioner (’51) A.M. 
506, (1950) 2 M.L.J. 353; Nirman v. Fateh (1930) 
52 All. 178, 126 I.C. 337, (’29) A.A. 963; Mulam 
Chand V. K^nchhendillal (’58) A.M.P. 304; Venfca- 
tasubramania v. Easwara Iyer (’66) A.M. 266. 

(g) Subbarami Reddi v. Chenchuraghaoa Rcddi 
(1945) Mad. 1714; Meyyappa v. I.T. Commission- 
er, supra. 

- (h) Brijrai Singh v. S/teodan SingA (1913) 3r 


All. 763, 102 I.C. 66, (’27) A.A. 454. 

(0 Meyyappa v. I.T. Commissioner, supra. 
erence may abo be made to Deveerachar v. Vts- 
ivcsicariah (’68) A. Mys. 211; Cadadhar v. Ganga- 

dhar C72) A. Orbsa 24« 

(f) Hiralal v. Fulchand (*S6) A, Sau. 89. 

(k) (1913) 35 All. 337, 346, 40 I.A. 16L 19 
I.C. 826. supra-, Harkash Singh v. Hardeci (1927) 
49 All. 763, 102 I.C. 66, (’27) A.A. 454. 

(t) Girja Bai v. Sadashio (1916) 43 I.A. 151, 
161, 43 Cal. 1031, 1049, 37 I.C. 321, (’16) A.P.C. 
104. 

(11) Raghavamma v. Chenchamma (1984) S.C 
136; Puttrangamma v. Rnngamma C6S) A.S.C, U/lo 
(Relevant lextt examinedl. Also see Fatechand v- 
State of W. Bengal (’72) A.C. 177. 
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in this principle that this manifestation or declaration of intention should be 
to the knowledge of the persons affected for a mere uncommunicated declara¬ 
tion may amount to no more than merely harbouring an intent to separate. 
It is immaterial, in such a case, whether the other members assent. Once a 
member of a joint family has clearly and unequivocally intimated to the other 
members his desire to sever himself from the joint family, his right to obtain 
and possess his share is unimpeachable whether or not they agree to a sepa¬ 
ration, and there is an.immediate severance of the joint status. The intention 
to separate may be evinced in different ways, either by explicit declaration 
or by conduct (m). It may be expressed by serving a notice on the other 
coparceners (n), and the severance of status takes place from the date when 
the communication was sent and not when it was received (o). Once a com¬ 
munication of the intention is made by a member which has resulted in the 
severance of the joint family status it would not thereafter be open to him 
to nullify its effect by revoking or withdrawing the notice. He cannot get 
back to the old position by mere revocation of the intention (ol). The notice, 
however, may be withdrawn with the consent of the other coparceners (p). 
It may also be expressed by the institution of a suit for partition. An oral 
request made by an elder brother, at the time of his death, to his younger 
brother to give half the property to the widow of the former, does not amount 
to a separation (q). A statement by a member in his will that he is entitled 
to a particular share does not by itself amount to an expression of intention 
to separate (ql). But a will may contain a clear and unambigous declaration 
of intention to separate from the family and if the intention is communicated, 
that may be sufficient (q2). Communication of intention to all the members 
of the family is, however, not essential. It may suffice if it is to the managing 
member of the family or in the case of tarwad to the karruirvan (r). 

Prima facie a document expressing the intention to divide brings about 
a division in status, but it is open to a party to prove that the document was 
a sham or a nominal one not intended to be acted upon and executed for some 
ulterior purpose. It sometimes happens that persons make statements which 
serve their purpose, or proceed upon ignorance of the true position; and it 
is not their statements but their relations with the estate which is the deter¬ 
mining factor (rl). 

As to minor coparceners see § 308 ante. Reference may also be made 
to § 330 post. 

Where a simple money decree was obtained against the father and in a suit on 
behalf of his minor sons for a declaration that the debt for which the decree was passed 
was immoral, the District Munsiff found that the debt was not immoral but on the 
ground that the decree was a money decree, declared that the sons’ share was not liable 


(m) Dnijaneihwar Krishna v. Anant Vasudeo 

(1936) 60 Bom. 736, 38 Bom. L.B. 579, 164 I.C. 
632, ('36) A.B. 290; Cirdharilal v. Fatechand 

(*54) A.M.B. 148; Bal Mukandji v. Gokaran Sintih 
(*56) A.A. 124. 

(n) Giria Bai v. Sadashio (1916) 43 I.A. 151, 43 
Cal. 1031, 37 I.C. 321, ('16) A.P.C. 104, supra. 

(o) Naratjana Bao v. Purushothama Rao (1938) 
Mad. 315. ('38) A.M. 390. 

(ol) Puttrandnmma v. Hanii<^nimu ('68) A.SC. 
1018. 

{p) Banke Bihari v. Drij (1929) 51 AH. 


319, 116 I.C. 285, (*29) A.A. 170. 

(q) ShiLOppa Rudrappa v. Rudrava Chanbasappa 
(1933) 57 Bom. 1, 142 I.C. 164, ('32) A.B. 410. 

(< 7 l) Mutan v. Kunchhenditlal ('.58) A.M.P. 304. 
iqZ) Ra^huKamma v. Chtnchammu (’64) A.S.C. 
136; Lakshmi Perumallu v. Krishnat;enanima ('65) 
A.S.C. 823. 

(r) Katheerumma v. Beechu (1950) Mad. 502, 
('51) A.M. 561; Appalanarasimhan v. Odalama 
(’.50) A.A.P. 407. 

(rl) RukhmalMii v. Laxmirutrutjan (’60) S.C. 3-35; 
Mudifiuwda v. Ramchandra (’69) A.S.C. 1076. 
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to be sold in execution, it was held that these facts did not constitute separation of the 
sons from the father (s). 

Exercise of volition on behalf of minor. —It has been held by the High 
Court of Madras (si), disagreeing with the High Court of Andhra Pradesh 
(s2) that a guardian of a minor acting on his behalf can exercise volition on 
behalf of the minor to effect partition, subject to the condition that such 
exercise of volition should be approved of by the court and that it is not 
necessary for the exercise of that volition that any suit or partition suit should 
be pending before the court. 

Date of severance in status. —Question arises as to the date from which 
severance in status is deemed to have taken place. Is it the date of expres¬ 
sion of intention by a coparcener to sever himself from the joint family or the 
date when such intention is brought to the knowledge of the other copar¬ 
ceners? Obviously the answer would affect rights also of other parties. In 
Raghavamma v. Chenchamma the Supreme Court held that the date of sever¬ 
ance would be that of manifestation of intention to separate by virtue of the 
doctrine of relation back. Even so the rights accrued to others in the joint 
family property between such manifestation of intention and the knowledge 
of it by the other coparceners would be saved (s3), 

(1) Partition by institution of suit.— (i) Suit by adults. —The institution 
of a suit for partition by a member of a joint family is an unequivocal intima¬ 
tion of his intention to separate, and there consequently is a severance of his 
joint status from the date when it is instituted. A decree may be necessary 
for working out the results of the severance and for allotting definite scares, 
but the status of the plaintiff as separate in estate is brought about by his 
assertion of his right to separate, whether he obtains a consequential judg¬ 
ment or not (t). And if the plaintiff dies the suit can be continued by the 
heir (u). But if the suit is withdrawn before trial, the plaintiff not desiring 
separation, there is no severance of the joint status (u). Nor is there a;iy 
severance if the suit is proved to be a sham transaction resorted to for the 
purpose of creating evidence of separation (lo). Or if the defendant dies and 
the suit is withdrawn on that ground there is no separation (jc). The filing 
of a suit is strong evidence but not conclusive evidence of an intention to 
separate (y). Even a decree passed by consent does not effect a severance if 


( 3 ) Patru Lai V. ’Parbliat^ati Kuar (1943) All. 
205, 207 IC. 228, (‘43) A.A. 214. 

(»l) Ramaswamij v. Ktippa Chetti (’62) A.M. 31. 
(s2) Aijijanna v. Kotaijya (’60) A.A.P. 70. 

03) (1964) S.C. 136. 

(0 Giria Bai v. Sadai/ttv (1916) 43 I.A. I5l, 43 
Cal. 1031. 37 I.C. 321, (’16) A.P.C. 104; Katcal 
Nain v. ProbhuUil (1917) 44 I.A. 159, 39 All. 
496, 40 I.C. 286, (’17) A.P.C. 39; Sura; Narain 
V. Iqbal Narain (1913) 40 I.A. 40, 43. 35 All 80. 
87, 18 I.C. 30; liamalinga v. Narayana (1922) 49 
I.A. 168, 45 Mad. 489, 68 I.C. 451. (’22) A.P.C. 
201; Sniindararaian v. Arunachalam (1916) 39 

Mad. 136, 33 I.C. 858, (’16) A.M. 1170 [F.B.J; 
Hazari I^l v. flam Lai (1923) 47 All. 746, 88 I.C. 
422, (’2-5) A.A. 81.3. The same rule applies where 
the estate L% impartilile; Jauadatnha v. Narain 
Singh (1923) 2 Pat. 319, 50 I.A. 1, 77 I.C. 1041. 


(’23) A.P.C. 59; Dhanabathi Bibi v. Pralapmull 
ApariLalla (1934) 61 C^l. 1056, 154 I.C. 6-55, 
(’33) A.C. 131; Bamamurthij v. Vciikatasubba- 
rayndu (’54) A. Andh. Pra. 34. 

(u) Bajrup Rai v. Shco Shanker Rai (1945) All. 
287. 

(u) Kedar Nalh v. Ratan Singh (1910) 37 I.A. 
161, .32 All. 415, 7 I.C. 648; Pahini Amtnal v. 
Mutliuccnkatacharla (1925) 52 I..4. 83, 48 Mad. 
2.54, 87 I.C. .333. (’25) A.P.C. 49; Shagiin Chand 
V. Data Rum (1927) 49 All. 664, 101 I.C. 868, 
(’27) A.A. 46.3. 

(It) Bhagivant Kishore v. Biihambhar ^ath (50) 
A.A. 54. 

(jt) Shankersingh v. Culapchand (1945) Nag. 
444. 

(»;) Jmda Prasad Smgli v. Chandcrict Kner 
(1938) 17 Pat. 430, 175 I.C. 753, C’38; A.P. 278. 
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its terms are not carried out and the members continue to live together 
having abandoned their decision to separate (z). 

When a suit for partition is instituted by a member of a joint family the Court has 
power not only to divide the properties by metes and bounds, but also to effect a sepa¬ 
ration of status without actual division of the property. Such direction may be useful 
when a minor is a party to the partition suit and the declaration is considered benehcial 
in the interests of the minor (a). 

Withdrawal of Suit.—The Madras High Court has held that when in a suit for parti¬ 
tion the plaint contain .3 a clear and unambiguous expression of an intention to separate 
from the date of filing the suit, and summons have been duly served on the other copar¬ 
ceners, division in status is effected from the date of filing the suit, even if the suit is 
subsequently withdrawn. The reason is that except in case of on agreement to reunite, 
it is not open to a coparcener to revoke or withdraw an unambiguous expression of and 
intention to separate which is communicated to the other members (b). 

In PaUini ylmmal’s case (c), the Judicial Committee observed that a plaint claiming 
a partition, even if withdrawn, would, unless explained, afford evidence that an intention 
to separate had been entertained'. 

Attachment of undivided share .—In a decision of the Calcutta High Court (d) 
it has been held that attachment of the undivided share of a coparcener in a Mitakshara 
family during his lifetime operates as division of interest and causes a severance of 
status. The correctness of this view, it is submitted, must be doubted. The Patna High 
Court has expressed disagreement with the Calcutta view (dl). 

(ii) Minor*s suit for partition .—In a suit for partition brought by the 
father and his minor son as plaintiffs against the other members of the joint 
family, in which it was contended by the minor’s mother as the guardian, and 
found by the Court that the separation was not in the interests of the minor, 
it was held, that the institution of the suit does not effect a separation of the 
minor from the rest of the family, though it may operate as a separation of 
the father from the rest of the family (f). Where the Court dismisses the suit 
on the ground that a partition was not beneficial to the minor plaintiff, no 
severance is effected (g). If the Court holds that a division is necessary in 
the interests of the minor and passes a preliminary decree for partition, the 
divided status of the minor dates from the date of the institution of the suit 
and not from the date of the preliminary decree {h). 

In a suit for partition filed on behalf of the minor son against the father the plaint 
was returned to be presented to the proper Court and, after an interval, was re-presented 
and the Court found that the partition was beneficial to the interests of the minor. In the 
interval the father executed a mortgage. It was held that the son became divided from 
the father only from the date of re-presentation of the plaint and that it could not be 
contended that the mortgage was not binding on the son on the ground that they were 
divided when it was executed. It was also held that the document was not affected by 
the principle of Us pendens (t). In a minor’s suit for partition, where another son was 
born to the plaintiffs father even before the preliminary decree, it was held by the High 
Court of Patna that the institution of the suit itself effected a severance of the joint status 


(z) Chokalingam v. Muthukaruppan (1938) Mad. 
1019, (*38) A.M. 849. 

(a) Bhagirathibai v. Manohar (1950) Nag. 698, 

(’51) A.N. 164. . 

(b) Radhakrishna v. Satija N’arayan (1949) Mad. 

229. 

(c) (1925) 32 I.A. 83. 48 Mad. 254, 87 I.C, 

333, (’25) A.P.C. 49. supra. ^ 

(d) ytuncsiLQri v. Jugal Mohini (*S2) 368. 

(dl) Slieonandan v. Ugrah Sao (’60) A.P. 66. 
(/) Canapatliy v. Subramanyanx (1929) 52 Mad. 

845. 122 I.C. 167, (’29) . 

(g) C Sriramamurt/ii v. Official Receiver ( 57) A. 


Andh. Pra. 692. 

(h) Krishnaswami v. Pulukaruppa (1925) 48 

Mad. 465, 88 I.C. 424, (’25) A.M. 717; Sri Ranga 
V. Smiitxwo (1927) 50 Mad. 866, 104 I.C. 72, 
(’27) A.M. 80; Atul Krishna Rotj v. Lala t^andanji 
(1935) 14 Pat. 732 [F.B.l, 157 I.C. 53, (’35) A.P. 
275; Ram Singh v. Fakira (1939) Bom. 256; Man- 
dliprasad v. Ramcharanlal (1947) Nag. 848. Re> 
ference may be made to Varadammal v. Ambalal 
Vtjai (’27) A.M. 371. 

(i) Nathitsingh v. Artandrao (1941) Nag. 652, 
186 I.C. 688, (-40) A.N. 185. 



414 


PRINCIPLES OF HINDU LAW 


§ 325 


and that the minor’s share did not suffer a diminution by reason of the birth of another 
son (j). 

There was divergence of judicial opinion (jl) about the effect of the death of a 
minor plaintiff penc^g any such suit. It has now been held by the Supreme Court (j2) 
that any such suit instituted on behalf of a minor coparcener brings about a division in 
status. What brings about the severance in status is the action of the next friend in 
instituting the suit, the decree of the court merely rendering it effective by deciding that 
what the next friend has done is for the benefit of the minor. Such a suit does not 
abate on death of the minor but can be continued by his legal representative. 

Reference may also be made to §§ 308 and 330. 

According to a Patna decision, his interest will pass to his heirs unconditionally (p). 

As to the effect on the minor plaintifFs shares by subsequent births and deaths: see also 
§ 330 below. 

(2) Partition by agreement .—A partition may also be effected by an 
agreement between the parties [§ 326]. In some cases it is slated that a 
severance of joint status can take place only by agreement between the 
parties or by a decree of the Court [§ 329]. But this is a mistaken view (q). 
As stated above, a definite and unambiguous indication by one member of his 
intention to separate and to enjoy his share in severalty may amount to a 
partition. 

(3) Partition by arbitration .—An agreement between the members of a 
joint family whereby they appoint arbitrators for dividing the joint family 
properties among them amounts to a severance of the joint status of the family 
from the date thereof (r). The mere fact that no award has been made is not 
evidence of a renunciation of the intention to separate (s). Where a father 
refers the family dispute between himself and his minor son (represented by 
his mother) to an arbitrator, the award of the arbitrator directing a partition 
effects a severance between the father and the son from its date (t). A re¬ 
ference to arbitration for effecting partition made on his behalf by his natural 
guardian must be for the benefit of the minor. If not so, it will not in any 
event bind him (u). 

(4) It is a mistake to suppose that there can be no i>artition until there 
is a division of the joint family property by metes and bounds. It is very 
important to keep the two considerations quite distinct from each other, 
namely, partition, that is, the severance of the joint status, which is a matter 
of individual decision, and the de facto division of the property, that is, the 
allotment of shares which may be effected by different methods, e.g., by 


(f) Krishna Lai v. Nandeshtcar (1919) 4 Pat. 
L.J. 38. 46-48, 44 I.C. 146. (’18) A.P. 91. 

(fl) Rangarsatii v, Sagaratnamma (19-14) 57 

Mad. 9.5 (F.B.l. 146 I.C. 769, (’W) A.M. 890; 
Bamsingh v. Fakira (1939) Bom. 236, ('3.9) A.B. 
169; Mandliprasad v. Ramcharanlal (1947) Naj;. 
848. Contra see Chelimij Chcttij v. Hubamina 
(1918) 41 Mad. 442, 42 I.C. 860, (*18) A.M. 
379; Lalta Prasad v. Sri Mahadcoji (1920) 42 All, 
461. 58 I.C. 667, ('20) A.A. 116; Hari Singh v. 
Pritam Singh (1936) Lah. 504. 

(p) Krishna Lai v. Sondcshwar (1919) 4 Pat. 
L.J. 38. 46-48, 44 I.C. 146, (*18) A.P. 91. 

iq) Ciria Bai v. Sada-s/iiu (1916) 43 I.A. 151, 
162, 43 Cal. 1031, 1050, 37 I.C. 321, ('16) A.P.C. 
104. 

(r) Syed Kasam v. Jorawar Singh (1922) 49 I.A. 


338, 50 CaK 84, 68 I.C. 573, ('23) A.P.C 353; 
Kathinathsa v. Narsingsa ('61) A.S.C. 

Krishna v. Balaram (1896) 19 Mad. 290; 
baraya v. Sada^hiva (1897) 20 Mad. 490; Bal^ 
mukunrl Lol v, A/usammaf Soluino (1929) 8 Pat. 
153, 119 I.C 817, (’29) A.P. 164; Bamadin v. 
Coktilprasad (*59) A.Nf.P. 25. 

(i) Ram Knii v. Khamman Lai (1929) 51 AU. 
1, 111 I.C 33, (’28) A.A. 422; Panchpagesa v. 
Kalfjanasundaram (’57) A.M. 472 (Revocation of 

arbitration after severance). . . t 

(t) Shautila! Mcuaram v. Munshilal Kctt^lram 

(1932) 56 Bom. 595. 139 I.C 820, ('32) A.B. 

498. 

(ii) Kamal Singh v. Sekhor Chand (’S2) A.C, 
447. 
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private agreement, by arbitrators appointed by the parties, or, in the last 
resort, by the Court (v). 

(5) A coparcener does not on insolvency cease to be a member of a 
joint family, nor does the fact that a coparcener has alienated the whole or 
part of his undivided share, effect a partition between him and his family (u>). 

Illustrations 

(a) A and his brothers B and C are members of a joint Hindu family. A sues B 
and C for partition. After the suit, but before the decree, A dies leaving a Nvidow. A’s 
share does not pass by survivorship to B and C, but it descends to his widow as his heir, 
and she as such is entitled to continue the sxiit: Girija Bai v. Sadashiv (1916) 43 lA. 
151, 43 Cal. 1031, 37 I.C. 321, (’16) A.P.C. 104. The result would be the same if A, B 
and C appointed an arbitrator to partition the property and A died pending arbitration: 
Syed Kasam, v. Jorawar Singh (1022) 49 lA- 358, 50 Cal. 84, 68 I.C. 573, (’23) A.P.C. 353. 

(b) A and his father B are members of a joint Hindu family. A sues B for parti¬ 
tion. B admits that he and A are joint, but alleges that the fact stated in the plaint, 
namely, that B had failed to maintain A is untrue^ and asks that A's suit should be dis¬ 
missed on the ground that the facts alleged by A in his plaint are not proved. Such a 
dismissal is quite wrong. The institution of the suit operates as a partition between A 
and B, though the suit is dismissed: Kawal Nain v. Prabhu Lai (1917) 44 I.A. 159, 39 
AU. 496, 40 I.C. 286, (T7) A.P.C. 39. See sub-§ (1) above. 

326. Partition by agreement.—(1) As regards partition, no act done by 
any member of a joint family, can operate as a partition, unless it has been 
done with the intention to put an end to his status as a coparcener and acquire 
a new status, that is, the statiis of a separate owner (x) [§ 325], As stated by 
their Lordships of the Privy Council in the leading case of Appovier v. Rama 
Subba Aiyan (y), the true test of partition of property according to Hindu 
law [is] the intention of the members of the family to become separate 
owners. Intention being the real test, it follows that an agreement between 
the members of a joint family to hold and enjoy the property in defined 
shares as separate owners operates as a partition, although there may have 
been no actual division of the property by metes and bounds. As observed 
by the Judicial Committee in the case above referred to ( 2 ), “when the 
members of an undivided family agree among themselves with regard to a 
particular property, that it shall thenceforth be the subject of ownership, in 
certain defined shares, then the character of undivided property and joint 
enjoyment is taken away from the subject-matter so agreed to be dealt with; 
and in the estate each member has thenceforth a definite and certain share, 
which he may claim the right to receive and to enjoy in severalty, although 
the property itself has not been actually severed and divided.” In such a case 
the interest of each member is divided though the property remains physically 
undivided. That interest, therefore, will descend, and may be dealt with, as 
separate property, except where the separating member remains joint with 
his own male issue (a) [§ 223, sub-§ (4)]. A partition, if otherwise genuine, 

(o) (1919) 43 I.A. 151. 161, 43 Cal. 1031, (x) Appovier v. Rama Subba Ahjan (1866) 11 

1049 37 IC 321, (*16) A.P.C. 104, tupra; M.I.A. 75. 92-93; Baboo Doorga Rershad v. Kun- 

Mukund V. Balkrhhna (1927) 54 LA. 413, 419, dun (1874) 13 Beng. L.R. 235, 239, 1 LA. 55. 
52 Bom. 8, 15. 105 I.C. 703, (*27) A.P.C. 224; (y) (1866) 11 M.I.A. 75, 90. 

Suml Devi v. Pranukrwflttui ('56) A. Orissa 68. (z) Ibid. 

(w) Lakshmanan Cbettiar v. Sriniooso Iyengar (a) Ra/ah Suraneni v. Venkama Row (1869) 13 

(1937) Mad. 203, 166 I.C. 378, (*37) A.M. 131; M.I.A. 113; Doorga Persad v. Kundun (1873) 13 

Sheitnandan v. XJgrah Soo ('55) A.P. 189. Bcdj. L.R. 235, 1 I.A. 55; Balkishen Das v. Rxtm 
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wiU sever the joint status even if the motive is to defeat the claims of credi- 
tors (o). 


^ family executed a sham sale deed in favour of his 

was held that he did not become divided from the family and on his death 
h^ nephews got the property by survivorship and his creditor could not execute a money- 
decree against the property which so devolved on his nephews (c) 


The mere fact, however, that the shares of the coparceners have been 
ascertained does not by itself necessarily lead to an inference that the family 
has separated. There may be reasons other than a contemplated immediate 
separation for ascertaining what the shares of the coparceners on a separation 
would be. To constitute a partition the shares should be defined with the 
intention of an immediate separation (d). For an instance where there was no 
such intention, see Poornandachi v. Gopalasami (1936) 63 LA. 436, 38 Bom. 
L.R. 1247, 164 I.C. 26, (’36) A.P.C. 281, and § 327(3). 


(2) An agreement to separate is not required by law to be in writing 
(e). If it is in writing, and clcavly indicates on the face of it an intention to 
separate and hold the property in defined shares as separate owners, no 
evidence is admissible of the subsequent acts of the parties to alter or control 
its legal effect (f). But where the agreement is not in writing, or, where it 
is in writing, but does not declare on the face of it what the intention of the 
parties was, evidence of subsequent conduct of the. parties becomes very 
material in order to determine whether there was a partition or not (g). 
This subject is further explained in the next section in another form. 


/uustration 

^ joint Hindu family consisting of six members is entitled to a moiety of certain 
villages and to three other properties, namely, x, y and z. All the six members execute 
deed whereby they divide the three properties, x, y and z, by metes and bounds into 
six parts, each taking one-sixth. As to the moiety belonging to the family in the said 
villages, the deed says: “But inasmuch as it is not convenient to divide now [that is, to 
divide by metes and bounds] our moiety of the villages, we shall divide every year in 
six ^ares the produce of them and enjoy it, after deducting the Sirkar’s kist and charges 
on the villages.” The deed concludes with the words “we have henceforward no interest 


Narain '(IQUi) 30 Cal. 738, 30 I.A. 139; Jiam 
Penhad V. Lfiklipiiti (1903) 30 Cal. 231. 2.'53. 30 
I.A. 1. 10; Parbnti v. Niiuniluil Sin«/i (1909) 31 
All. 412. 36 I.A. 71, 3 I.C. 19.3; Atalulo v. Mchr- 
hnn (1891) 18 C.»l. 1.57. 17 I.A. 194; Sri Paja 
Vtravnra v. Sri Raia Viraiara (1897) 20 M.itl. 2.56, 
24 I.A. 11.8; Rnjti Sctruvhvrla v. Rain Setnirhcrla 
(185)9) 22 Mad. 470, 26 I.A. 167; Gajapathi v. 
Gaiaimlhi (1870) 13 M.I.A. 497, .517; Uahaii v, 
Kadiihai (1880) 4 Koin. 157; Anaiiln v. Du»nod/i(ir 
(1889) 13 Horn. 23; Tcf Prntnp v. Champa (1889) 
12 Crtl. 96; Saracla v. Uinakantu (1923) .50 Cal. 
370. 392. 77 I.C. 450, (’23) A C. 485; Adi Den 
V. Diikharan (188-3) 5 All. .533; Raghubir v. Moti 
Ktinuar (1913) .33 All. 41. 17 I.C. 766 [P.C.). 

(/>) Ktippan Chetifir v. Afaaa Coundan (1937) 
Mad. 1004, 169 I.C. 400. (’37) AM. 424; 

K.S.RM. Firm v. Subbiah (1943) Mad. 138; Hir- 
day Narain v. Ram Da% (’31) A.A. 606. 

(c) ^fcr^a Raniaiitut v. Chelikani Jagaimadha 
Ran (1941) Mad. 886, 193 I.C. 1, 68 I.A. 73, 
(’42) A.P.C. 48. 

(d) Pulfini AmmnI v. MuthucenkatucJiarla (192-31 
53 I.A. 83, 86, 48 Mad. 254, 267, 268. 87 I.C. 
333, (’25) A.P.C. 49; Ramabadra v. Gopohuwatni 


% 

(1931) 54 Mad. 269, 129 I.C. 801, (’31) A.M. 
404; Kochukiitti v. Bhaeani Amma (’54) A. Tr. 
Co. 169; Chaudrakaiito v. Ram Mohini (’56) A.C. 
577 (specification of shares in settlement records); 
Cangahai v. Piinau Raiua (’56) A-N. 261. 

(cj /leu on Penad v. Radba Bccby (1846) 4 
M.I.A. 137, 168; Budha Mai v. Bhagieart Das 
(1891) 18 Cal. 302 (P.C.); (1909) 31 All. 412. 
422-423, 36 I.A. 71. 3 I.C. 193. uipra; Alamelu 
V. Balu (1920) 43 Mad. 849, 26 I.C. 455. (*13) 
A.M. 103; Bhimrai v. IT. Commisiioner (’35) 
A.P. 172. 

(/) Balki%hcn Das v. Ram Narain (1903) 30 
Cal. 738, 7.52, 30 I.A. 139 {case of an unambigu¬ 
ous ikrarnartiah]; Jai Sarain v. Bail Salh (1928) oO 
All. 615. 108 I.C. 449. (’28) A.A. 419; Hira SingA 
V. Mst. Matiglan (1928) 9 Lah. 324, 106 I.C. 877, 
(’28) A.L. 122. 

(g) DiPorga Penhad w Kundan (1874) 13 BfoK* 
L.R. 235, 239-240. 1 I.A. 5-3 [case of an ambi¬ 
guous tikarnantahf; Ram Penhad v. Lakhpa > 
(1903) 30 Cal. 231. 233, 30 I.A. 1. 10 (case of 
an ambiguous decree!, CAoifdbry Ganeth Dult v. 
Jewach a904) 31 Cal. 262, 270, 31 I.A. 10 lease 
where there was no writing]. 
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in each other^s effects and debts except friendship between us.” The question is whether 
the deed operates as a partition of the family’s, interests in the villages, regard being had 
to the fact that there was no division of the villages by metes and bounds. The answer 
is that it does, as the effect of the deed is—using the language of the English Law 
merely by way of illustration—that the joint tenancy is severed and converted into a 
tenancy in common. In delivering the judgment of the Judicial Committee, Lord West- 
bury said: ‘‘Then, if there be a conversion of the joint tenancy of an imdivided family 
into a tenancy in common of the members of that undivided family, the undivided family 
becomes a divided family v-dth reference to the property that is the subject of that agree¬ 
ment and that is a separation in interest and in right, although not immediately followed 
by a de facto actual division of the subject-matter. This may at any time be claimed 
by virtue of the separate right. . . . We find, therefore, a clear intention to subject the 
whole of the property to a division of interest, although it was not immediately to be 
perfected by an actual partition. It [the deed] operated in law as a conversion of the 
character of the property and an alteration of the title of the family, converting it from 
a joint to separate ownership, and we think the conclusion of law is correct, viz., that 
that is sufficient to make, a divided family, and to make a divided possession of what was 
previously undivided without the necessity of its being carried out into an actual parti¬ 
tion of the subject-matter”: Appovier v. Rama Subba Aiyan (1866) 11 M.I.A. 75. [It 
is enough to constitute a partition that there should be a division of title: It is not 
necessary that there should be an actual division of the property]. 

Registration.—A mere agreement to divide does not require registration. But if the 
writing itself effects a division it must be registered (h). It is well settled that the 
document though imregistered can, however, be looked into for the limited purpose of 
esUblishing a severance in status, though that severance may ultimately alter the nature 
of possession held by members of the separated family as co-tenants (hi). Where the 
plaintiff alleged that all the family properties were divided except one item and the 
defendant denied the partition, it was held that an unregistered document evidencing 
the partition may be used for the limited and collateral purpose of showing that the 
subsequent division of the proi^rties allotted to the defendant’s branch was in pursuance 
of the original intention to divide (i). 

An unregistered deed of partition and other deeds of transfer between the parties 
to the partition though not admissible to prove partition can be referred to under sec. 49 
of the Registration Act to show that the parties dealt with the property on the footing 
that there was a previous partition (j). 

327. Evidence of partition and burden of proof.—This branch of the 
subject may be divided into four parts: — 

1. The clearest case is where the members of a joint family divide the 
joint property by metes and bounds, and each member is in separate posses¬ 
sion and enjoyment of the share allotted to him on partition. Permanency is 
an essential feature, though not the sole test, of an arrangement of outright 
partition (k ). 

2. The next case is of the kind dealt with by the Privy Council in 
Appovier v. Rama Suhha Aiyan (1), that is, the case where the coparceners, 
with a view to partition execute a writing whereby they agree to hold the 
joint property in defined shares as separate ouwers. Such a writing operates 
in law as a partition thou^ the property is not physically divided. This is a 
case where the agreement declares on the face of it the intention of the parties 

Rai. 157. 

(y) Cirija v. Girdhari (1950) Pat. 628, (’51) A. 
Pat. 277. See Subbu Naidu v. Varadarajulu (1947) 
Mad. 694; Panchapagesa v. Kaiyajumindaram (*57) 
A.M. 472. Also see Ramnagina v. Harihar (’66) 
A.P. 179. 

(k) Kochukutti v. Bhavani Amma, supra. 

(0 (1866) 11 M.I.A. 75. 


(h) Baiangam v. Rajangam (1923) 46 Mad. 373, 
SO I.A. 134, 69 I.C. 123, (’22) A.P.C. 266; 

Bai V. Gita Bai (’58) A.S.C. 706; (1958) S.C.J. 
925; Chhotalal v. Bai Mahakore (1917) 41 Bom. 

466. 40 I.C. 83, (’17) A.B. 206. _ 

ihl) Miithyalareddy v. Venkatareddy ( 69) A.A.P. 
242 (F B ) 

(0 Ganpat v. Samdeo (1942) Nag. 73, 196 I.C. 
278, (’41) A.N. 209; Teirai v. Mohanlal (’55) A. 
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to hold the joint property as separate owners, and no e\ndence is admissible 

of the subsequent acts of the parties to control or alter the effects of the 
document [§ 326, sub-§ (2)]. 

3. The third case is of the kind dealt with by the Privy Council in 
Doorga Pershad v. Kundun (m), that is, the case where the agreement is 
in writing, but the document does 7iot declare on the face of it the intention of 
the parties to hold the joint property as separate owners. In such a case, 
when the question arises as to whether the document operates as a partition, 
the intention of the parties is to be inferred from (1) the document and from 
(2) their subsequent acts (n) [§ 326, sub-§ (2)']. Where an instrument of 
partition after giving one member his share provided that the rest of the pro¬ 
perty was to be divided in a particular manner and that the remaining mem¬ 
bers should hve like an ordinary undivided family subject to survivorship, it 

was held by the Privy Council that there was no partition between the other 
members (o). 


4. The last case is of the kind dealt with by the Privy Council in Ganesh 
Dutt V. Jevmch (p), that is, the case where there is no writing at all. In such 
a case, when the question arises as to whether ther»: has been a partition or 
not, the intention of the parties as to separation can only be inferred from 
their acts. The question is one of fact to be decided with due regard to 
the cumulative effect of all the facts and circumstances and primarily the 
burden of showing that there has been a partition is on the person setting 
it up. 


In case of old transactions when no contemporeneous documents are 
maintained and when most of the active participants in the transactions have 
passed away, though the burden still remains on the person who asserts that 
there was a partition, it is permissible to fill up gaps in the evidence more 
readily by reasonable inferences from the evidence on record than in a case 
where the evidence is not obliterated or lost by passage of time (pi). 

In Ganesh Dutfs case, a Hindu widow alleging that her husband B has separated 
from his three brothers in FasU 1295 brought a suit against them to recover her husband’s 
share in the family as his heir. The defence was that B died joint and undivided. The 
Privy Council held that there was a partition as evidenced by the following five facts: 
(1) payment of revenue of certain villages belonging to the family, one-fourth in the 
name of B and three-fourths in the names of his three brothers; (2) crediting to B in 
Fasli 1295 one-fourth of a share of Rs. 35,000 recovered by the family under a decree 
and three-fourths to the three brothers: (3) payment of rent by a lessee of a factory 
belonging to the family as to one-fourth to B and as to three-fourths to the three brothers: 
(4) purchase in Fasli 1295 by the four brothers of an estate in their names in equal shares; 
and (5) a suit instituted after B’s death by one of his brothers as the adopted son and 
heir of B to recover a debt due to the family; as to this last fact it is to be observed that 
if B had died undivided, the suit would have been brought by the sunnuinp brothers 
and the adopted son os coparceners. In the above case it was also contended on behalf 
of B’s widow that B had l^ome separate from his brother in food and worship in Fasli 
1295, and that fact was of itself conclusive proof of partition. As to this contention 
their Lordships said: “Cesser of commensaHty is an element which may properly be 


(m) (1873) 13 Beng. L.R. 235, 1 I.A. 53. 

(n) Doorga Pershad v. Kundun (1873) 13 Beng. 
L.R. 235, 239, 1 I.A. 55. 

(o) Poomanandachi v. Gopalasami Odayar 
(1936) 63 I.A. 436, 38 Bom. L.R. 1247, 164 I.C. 
26, ('36) A.P.C. 281. 


(p) (1904) 31 Cal. 262. .31 I^. 10; f 
Lat Bahadur (1929) 4 Luck. 138, 112 I^C. 387. 
(’28) A.O. 509. See also Budha Mol v. Bhagws 

Das (1891) 18 Cal. 302 [P.C.). - 

(pi) Bhaguan Daijal v. Beoti Devt ( 62) A.S-^* 
287. 294; (1962) S.C.J. 348. 
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considered in determining the question whether there has been a partition of joint family 
property, but it is not conclusive. It is therefore necessary to consider whether the 
evidence in other respects supports or negatives the theory that the cesser in this case 
was adopted tvith a view to partition in the legal sense of the word.” Their Lordships 
then proceeded to examine the other evidence in the case and came to the conclusion 
that the five facts mentioned above supported the theory that the cesser was adopted 
tvith a vtctv to partition. 

Cesser of commensality, it is stated above, is not a conclusive proof of 
partition; the reason is that a member may become separate in food and resi¬ 
dence merely for his convenience (q). Separate residence of the members of 
the joint family in different places where they are in service does not show 
separation (r). Similarly, there are other acts which, though standing by 
themselves^ are not conclusive proof of partition, yet may lead to that con¬ 
clusion in conjunction with other facts. They are separate occupation of 
portions of the joint property (s), division of the income of the joint pro¬ 
perty (t), definement of shares in the joint property in the Revenue or Land 
Registration records (u), etc. “The mere fact that the shares of the copar¬ 
ceners have been ascertained does not by itself necessarily lead to an inference 
that the family had separated. There may be reasons other than a contem¬ 
plated immediate separation for ascertaining what the shares of the copar¬ 
ceners on a separation would be” (u). When besides entries in Revenue 
records showing that the two brothers who constituted a joint family, held 
separate khatas of sir and khudkasht lands, it was proved that letters were 
written by the brothers to one of their near relations expressly indicating 
their intention to effect partition as soon as possible, and separate suits were 
filed in the name of the individual brothers against the tenants, it was held 
that from these facts partition could be inferred (it>). The burden, however, 
of proving that the family continued to be joint in such a case lies on the 

person alleging it (x). 

The statements of a particular person that he is separated ffom a joint family of 
which he was a coparcener, and that he has no further interest in the joint property or 
claim to any assets left by his father, would be stetements made agamst the mterest of 
such person, and, after such person is dead, they would be relevant under sec. 32(3) of 
the Evidence Act. The assertion that there was separation not only m respect of him¬ 
self but between all the coparceners would be admissible as a connected matter and an 
integral part of the same statement. It is not merely the precise fact which is agaimt 
interest that is admissible but all matters that are “involved in it and knit up with the 

statement.” 


(q) Reitim Persad v. Hadha Beeby (1846) 4 
M l.A. 137, 168; Anundee v. Khedoo Lai (1872) 
14 M.I.A. 412, 422; Surai Narain v. Iqbal Naratn 
(1913) 35 All. 80, 40 I.A. 40, 18 I.C. 30 [differ- 
ence in religious opinions]; Kesaocn v. Jiarayof^^ 

('53) A. Tr. Co. 118. ^ . 

(r) Mohan L^at v. /lorn Dayal (1941) 16 Luck. 

708, 194 I.C. 61, C41) A.O. 331. ^ ^ 

(s) Bun/eet Singh v. Gufrat Singh (1873) 1 I.A. 
9; Miirarl v. MuJeund (1891) 15 Bom. 201. 

(0 Sononm v. JtiORutsoondree (1859) 8 M.I.A. 
66, 86; Appavu v. Idanikkam (1946). Mad. 557. An 
agreement merely to enjoy or share income in a 
particular manner does not by itself amount to 
partial partition. Charandas v. Coi7unissu>n#f of 
Income-tax (1955) 57 Bom. L.R. 430, (*55) A.B. 
343. AUo see Udayaruith v. ilatnaiwr ('67) A. 
Orissa 139 [division of a property for 

(u) Gaiendar v. Sardar Singh (1896) 18 AU. 176; 


Ram Pershad v. Lakhpati (1903) 30 Cal. 231, 30 
I.A. !• Parbati v. Naunihai Singh (1909) 31 All. 
412, 36 I.A. 71, 3 I.C. 195; l^ageshar v. Ganaha 
(1920) 47 I.A. 57, 42 AU. 368, 56 I.C. 306, 
('20) A.P. 46; Mst. Bhagwani v. Mohan Singh 
(1925) 29 C.W.N. 1037. 88 I.C. 385, ('25) A.P.C. 
132; Dattatraija v. Shakuntalubai ('56) A.N. 95; 
Bal Mukunda v. Gokaran Singh ('56) A.A. 124; 
Chandariit Das v. Debi Das (1951) A. AH. 522; 
Ramchandra v. Keshao ('53) A.M.B. 184; Arfun 
Mahto V. Monda Mahtain ('71) A.P. 215. 

(c) Palani Ammal v. Muthuoenkatachala (1925) 
52 I.A. 83, 85. 48 Mad. 254, 257, 87 I.C. 333, 
('25) A.P.C. 49. Also see Giriianandini Deci v. 
Biiendra Narain (’67) A.S.C. 1124. Lingraf v. • 
Ananta ('57) A. Orissa 63 [subsequent conduct]. 

(to) Shyam Lai v. Ranbir Singh (’51) A-A. 386. 
(X) Beti V. Sikhdar Singh (1928) 50 All. 180, 
108 I.C. 721, (’28) A.A. 39. 
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328. Partial partition.—(1) A partition between coparceners niay be 
partial either in respect of the property or in respect of the persons making 

-it (y). 


(2) Partial as to property. —It is open to the members of a joint family 
to make a division and severance of interest in respect of a part of the joint 
estate, while retaining their status as a joint family and holding the rest as 
the properties of a joint and undivided family ( 2 ). But where there is evi¬ 
dence to show that the parties intended to sever, then the joint family status 
is put an end to, and with regard to any portion of the property which 
remained undivided the presumption would be that the members of the family 
would hold it as tenants-in-common unless and until a special agreemenf tiT 
hold as joint tenants is proved (a). When a partition is admitted or proved, 
the presumption is that all the property was divided and a person alleging that 
family property, in the exclusive possession of one of the members after the 
partition, is joint and is liable to be partitioned, has to prove his case (b). 

(3) Partial as to the persons separating. —Just as a partition may be 
partial as regards the property, so it may be partial as regards the persons 
separating. This case arises when there is no general partition amongst all 
the members of the family. 

Separation of one coparcener. —When one coparcener separates from the 
others, the question arises whether the latter are to be deemed to be joint or 
reunited or separate. This distinction is important, for the devolution of the 
estate of a Hindu is governed by different rules according as he v/as joint, 
reunited, or separate. The view taken in the earlier Calcutta cases was that 
the separation of one member was a sep^aration of all, but as regards the non¬ 
separating members the presumption was that they had reunited immedia¬ 
tely after the separation (c). On the other hand the view taken in some of 
the later Calcutta cases (d), and also in some Madras cases (e) , was that 
when one coparcener separated from the others, the presumption was that 
the latter remained joint as before. Since then there have been several 
important pronouncements by the Judicial Committee and by the Supreme 
Court. The result of the decisions may be stated as follows: — 

(1) The general principle is that every Hindu family is presumed to be 
joint unless the contrary is proved. This presumption, however, does not 
continue after one member has separated from the others. As observed by 


Oj) Bcwtin Persad v. Radha Beeby (1846) 4 
M.I.A. IST, 168; Appovier v. Ranui Subba Aiyan 
<1866) 11 M.I.A. 75, 90; Muthiisami v. Nalla- 
kulantha (189.5) 18 Mad. 4i8; Hudarsanam v. Nara- 
$imhulu (1902) 25 Mad. 149, 197. 

(z) Ramatinga v. Sarayana (1922) 49 I.A. 168, 
45 Mad. 489, 68 LC. 451, ('22) A.P.C. 201; Jag- 
mohan v. Ranchhoddas (1945) Najj. 892. 

(a) Dagadu v. Sakhubai (J922) 47 Bom. 773, 73 
I.C. 369, (’24) A.B. 31, dis'^enting from Gwri- 
ahankar v. Atmaram (1894) 18 Bom. 611; Mart- 
and V. Radhabai (1930) 54 Bom. 616, 127 I.C. 
510, (’31) A.B. 97; Beni Parshad v. Mnst. Gur- 
devi (1923) 4 LaL.. 252. 73 I.C. 894, (’23) A.L. 
497; P. C. Pai y. Agricultural I.T.O. (’70) A. Mys. 
168.« 

(M Kumarappa Chettiar v. Adalkkalam Chetty 


(1932) 55 Mad. 483, 137 I.C. 616, (’32) A.M, 
207* Nadiammai Achi v. Mariappa (’51) A.M. 
625, (1949) 2 M.L.J. 806; Knulesari v. AmfciW 
Diiff (’50) A. Patna 363; Ramiugeshwar v. Cota- 
dhar (1950) Pat. 980; Tejrai v. Mohanlal (’ 55 ) A. 
Raj. 157; Dwarka Sath v. Kedar Nath (’ 51 ) A.F. 
445; Chhatradhari v. Akleshwar (’52) A.P. 382. 

(c) Jaiidubchunder v. Benodbeharry (18M) i 
Hyde. 214; Kethub Ram v. Nand Ktsh^a (18e»J 
11 W.R. 308; Petambur v. Hurish Chunder {lOn) 

15 W.R. 200. __ ^ , ai-. 

(d) Upendra v. Copee Nath (1883) 9 Cal* 81 ♦ 

Bata V. Chiniamani (1886) 12 Cal. 262. 

(e) Sudaraanam v. Narasimhulu (1902) ^ 

149, 157; Ranganatha v. Narayanasamt (1W8) 
Mad. 482; Rangaaami v. Sundaraiulu (1916) 

Mad. L.J. 472. 35 I.C. 52, (’17) A-M. 
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the Judicial Committee, “There is no presumption when one coparcener 
separates from the others, that the latter remain united. ... An agreement 
amongst the remaining members of a joint family to remain united or to 
reunite must be proved like any other fact” (f). It is open to the non¬ 
separating members to remain joint and to enjoy as members of a joint family 
what remained of the joint family property after such a partition. No express 
agreement is necessary for this purpose. The intention to remain joint may 
be inferred from the way in which their family business was carried on after 
their former coparcener had separated from them (g), or it may be inferred 
from other conduct indicating such an intention (h). These principles were 
stated with approval by the Supreme Court in Bhagwati Prasad v. Dulhtn 
Rameshwari [1951] S.C.R. 603 (HI). It was also observed in this case that 
it would be a question of fact to be determined in each case upon the evidence 
relating to the intention of the parties whether there was a separation among 
the other coparceners or they remained united and the burden would lie on 
the party who asserts the existence of a particular state of things on the basis 
of which he claims relief. The principles were also stated m the undermen¬ 
tioned case by the Supreme Court (H2). 


(2) When there has been a separation between the members of a joint 
family, there is no presumption that there was a separation between one of 
the members and his descendants. Thus if two brothers A and B separate, 
there is no presumption that there was a separation between A and his sons, 

or a separation between B and his sons (i). 

(3) A Hindu father may separate from his sons, and the so^ may 

rem£dn ioint or he may separate from his sons by one wife, and remain joint 
wTh his by anotLr ^fe. Here again, it is conceived it is a quest^n 

of their intention to remain joint which must be proved hke any other 

(i) 

(4) Where in a suit a decree is passed for partition, and the question 

arises whether the separation effected by the decree ^ 

the plaintiff from his coparceners or was a separation of all the members 
the joint family from each other, the decree alone should be looked at to 
determine that question. It is the decree alone which can be evidence of 

what was decreed (k), _ 


(/) Bnlabiix v. Rufchmabai (1903) 30 l A. 130- 

137, 30 Cal. 725 [brotheral; '" 'rf'”r‘r 462^ 

(1923) 50 I..\. 192, 4 Lah. 350, 74 I.C. 46^ 

(•23) A.P.C. 136 (brothers!; r 

Krishna (193J) 58 I.A. 220. 53 All. 

613, (*31) A.P.C. 154 [brother]; Bai;annfl ^ 

Paraua (1926) 50 Bom. 815, 100 147. (2^ 

A.B. 68 [brothers]; Bhimabai v Gujurwihgoui^ 
(1928) 30 Bom. L.B. 859. J14 I.C. 392, ( 28) A.B. 
367* Martand v. Radhabai (1930) 54 B^. 616, 
127 I.C. 510, (*31) A.B. 97 [brothers]. The deci¬ 
sion to the contrary in the following cases d^ot 
seem to be correct: —Sarfu Prasad v. 

(1927) 2 LueV. 691, 104 I.C. 315, ( 

815: Musammat Menda Kuar 

(1928) 3 Luck. 220. 105 I.C. 557» ( 27) ^-O 580 

Romchondra v. Tufcoram (1921) 45 

I.C. 761, (•21) A.B. 276; Bhag^^tt 

hin Rameshwari (1951) S.C.R. n 

V. Damodar ('53) A. Orissa 179; Sohu Ram Kishen 

V. State of U.P. (’58) A.A. 35. 


49 

21 


(d PaUini Ammal v. Muthuvenkatachala (1925) 
52 I.A. 83, 48 Mad. 254, 87 I.C. 333, (*25) A.P.C. 

; /. Seethamma v. /. Veeranna (1950) 2 M.L.J. 

(hj R(im Pershad Singh v. Lakhpati Kocr (1903) 

30 I.A. 1. 30 Cal. 231. o , i 

(hi) Also see Bhagwan Dayal v. Reoti Uevi 
(•62) A.S.C. 287; (1962) 1 S.C.J. 348; Jatgobrnd 
Singh V. Brit Behari Singh (*66) A.P. 168. 

(h2) Girijanandini v. Bijendra Narain ( 67) 

A S C 1124. 

(0 Hari Bakhsh v. Babu Lai (1924) 51 I.^ 163, 
5 Lah. 92. 83 I.C. 418. (*24) A.P.C. 126 ; Deputy 
Commissioner v. Sheo Nath (1927) 2 Luck. 459, 

100 I.C. 689, ('27) A.O. 149. 

(f) But see Sengodo v. Mutho (1924) 47 Mad. 

567 78 I.C. 927, (’24) A.M. 625. 

(k) Palani Ammal v. Muthuvenkatachala (1925) 
52 I.A. 83, 87, 48 Mad. 254, 259, 87 I C- 333, 
(*25) A.P.C. 49; Rant Pershad v. Lakhpati (1903) 
30 IJ^. i, 10, 30 Cal. 231, 253. 
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Reference may also be made to the undermentioned decision of the 
Supreme Court (kk). 

The following are the leading Privy Council cases on the subject; 

(a) Balabuor v. Rukhmabai (1903) 30 IJl. 130, 137, 30 Cal. 725.—In this case three 
pothers, G, K and L, owned a shop which had been founded by their father. In 1870 
K separated from his brothers, toolc out his share amounting to about Rs. 11,000 and 
started a shop of his own. In 1894 L’s son sued G’s widow for possession of property 
held by her as belonging to her husband, alleging that G and L had continued joint 
^tt^r K s ^paration, and that on G’s death he became entitled to the property by suiwi- 
^rship. Tlie widow denied that her husband continued joint with L. It was held that 
K having admittroly separated himself in 1870, the burden lay on the plaintiff to prove 
that mere had been an agreement after K’s separation between G and L to remain 
united or to reunite, and that no such agreement having been proved, the plaintiff was 
not entitled to succeed. 

(b) Balkish^ Dos y. Ram Narain Sahu (1903) 30 lA. 139, 30 Cal. 738,—In this 

case a family consisted of four cousins. The cousins entered into an agreement 

which stated that defined share in the whole joint family property had been allotted to 
me several coparceners. The agreement also gave them liberty either to live together or 
to separate their own business. It was held that the agreement defining the share 
enected a partition in estate, and that evidence of some of the coparceners having con- 
tmued^ to enjoy their shares in common would not affect the tenure of the property or 
men interest in it. It was also held that the clause giving the parties the option of 
ocuig joint or separate was not inconsistent with a separation in estate. 

■tQc Lai (1923) 50 lA. 192, 4 Lah. 350, 74 I.C. 462, (’23) A.P.C. 

j j u 9 family consisted of four brothers. The brothers executed a 

deed by which the joint family property was de.scribed os divided between them, and one 
of them was finally paid out. There^ter the family business was carried on by the 
tiyee remaining brothers, and the profits of the business were carried in equal shares to 
their separate accounts. In subsequent proceedings the question arose whether the 
remaining three-brothers were joint or separate. It was held that the deed coupled with 
the niode in which the accounts were kept showed that the remaining three brothers had 
ceased to be coparceners. 

Bakf^h v. Babu Lai (1924) 51 IJV. 163, 5 Lah. 92, 83 I.C. 418, (’24) A.P.C. 

In this case the Judicial Committee held that the fact of a separation having been 
effected between brothers raises no presumption that there was a separation of the joint 
family co^tituted by one of the brothers and his descendants. Thus if a joint family 
consists of two brothers A and B, and each brother has a son, and A and B separate, 
there is no presumption that the separation between A and B involves necessarily a 
^paration between A and his son or between B and his son. To hold otherwise “would 
be introducing a novel principle into the law of joint Hindu families governed by the 
law of the Mitakshara.’’ 

Palani Ammal v. Muthuvenkatachala (1925) 52 lA 83, 48 Mad. 254, 87 I.C. 
333, ( 25) A.P.C. 49.—In this case their LordsMps of the Privy Council observed as 
—“It is also now beyond doubt that a member of such a joint family fthat is 
Mitakshara family] can separate himself from the other members of the joint family and 
IS on separation entitled to have his share in the property of the joint family ascertained 
and partitioned off, for him, and that the remaining coparceners, without any special 
agreement amongst themselves, may continue to be coparceners and to enjoy as members 
of a joint family what remained after such a partition of the family property. That the 
remaining members continued to be joint may, if disputed, be inferred from the way in 
which their farnily business was carried on after their previous coparcener had separated 
from them. It is also quite cledr that if a joint Hindu family separates, the family or any 
members of it may agree to reunite as a joint Hindu family, but such a reuniting is for 
obvious reasons, which would apply in many cases under the law of the Mitakshara. of 
very rare occunence, and when it happens it must be strictly proved as any other dis¬ 
puted fact is strictly proved. The leading authority for that last proposition is Balabux 
Ladhuram v. Rukhmabai {!).” 

(5) In a suit for partition which proceeds to a decree, the decree for 
partition is the evidence to show whether the separation was only a separa- 


(kk) Ciriianandini v. Biiertdfa Narcm $upra^ 


(0 (1903) 30 LA. 130» 30 CaL 725. 
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§§ 328-330 


tion of the plaintifE from his coparceners or was a separation of all the mem¬ 
bers of the joint family from each other (m). 

(6) A renuTiciation by a member of his interest in the family property 
stands on a different footing altogether from the case where one member 
receives his share in the property and separates from the other members (ti) 
[§ 264]. In the former case, the other members continue joint as before. The 
effect of renunciation is to reduce the number of persons to whom shares 
would be allotted if and when a division of the estate takes place. 

(7) It has been laid down in some cases that where a partial partition is 
proved, the presumption is that there has been a complete partition both as 
to parties and property (o). Pronoimcements of the Judicial Committee show 
that there is no such general presumption (p). 

(8) Though a partition may be partial by mutual agreement of parties, 
no coparcener can by suit enforce a partial partition against the other copar¬ 
ceners. The suit must be one for a complete partition [§ 333]. 


329 Partition by decree of Court.—There are some decisions which lend 
colour to the view that where a suit is brought for partition, there is no parti¬ 
tion or severance of the joint status untU a decree is passed m the smt deck¬ 
ing the rights of the parties interested in the joint family property (q). But 
this view is no longer tenable; for, as held by the Judicial Committee, the 
very institution of a suit for partition operates as a partition [except m me 
case of a minor’s sui1^[§ 325 (1) (ii) ], though a decree may be necessary for 
working out the results of the severance and for allottmg definite shares 
[§ 325]. Where a decree for partition is passed, the decree ^ evidence to 
show whether the separation was only a separation of the plaintiff from his 
coparceners or was a separation of all the members of the joint family from 
each other. “It is the decree alone which can be evidence of what was 

decreed” (r). See § 325(1). 

Although a suit doe^in 

decree" [it Wuld? the very institution of the suit] effects a partition as regards the 
joint title (s). 

As to decrees in suits for partition, see Code of CivU Procedure, 1908, sec. 54, and 
O. 20. r. 18. 

Births and deaths pending suit 

330. Births and deaths pending suit for partition^(l) The institution of 
« e...;* ^_a member of the joint family effects a severance of the 


(m) Palani Ammal v. Muthuvenkatachala (1925) 
52 I.A. 83, 48 Mad. 254, 87 I.C. 333, ( 25) A P.C. 
49 

in) Sudarsanam v. Naraaimhulu (1902) 25 Mad. 
149, 156; Parsotam Das v. Jagan Nath (1919) 41 
All. 361, 50 I.C. 357, ('19) A.A. 381; 
katapathi Raiu v. D. Venkatanarastmha auju (1936) 
63 LA. 397, (1937) Mad. 1. 38 Bom. L.R. IZoo. 
164 I.C. 1, ('36) A.P.C. 264. 

(o) Vaidyanatha v. Aiyosomy (1909) , 3^, , 

119, 1 I.C. 408; Ananadibai v. Han (1911) 35 
Bom. 293, 10 I.C. 911; Ramchandra v. 

(1921) 45 Bom. 914, 61 I.C. 761, ( 21) A B. 276. 

(p) Babanna v. Parawa (1026) SO Bom* 81p» 


829. 100 I.C. 147. ('27) A.B. 68. 

[q) See Chidambaram v. Gouri Nachtar (1879) 
2 Mad. 85. 6 I.A. 177; Ram Pershad v. Lakhpatl 
(1903) 30 Cal. 231, 30 I.A. 1; Subbaraya v. 
Manika (1896) 19 Mad. 345; Lakshman v. Narayan 
(1900) 24 Bom. 182; Mahadev v. Gooind (1912) 
36 Boro. 550, 16 I.C. 991; Thandayuthapani v. 
Roghunatha (1912) 35 Mad. 239, 10 I.C. 660. 

(f) Palani Ammal v. Muthuvenkatachala (1925) 
52 I.A. 83, 87. 48 Mad. 254. 259, 87 I.C. 333, 
('25) A.P.C. 49; (1903) 30 Cal. 231, 253, 30 I.A. 
1, io, supra. ^ , 

(a) Joy Narain v. Girish Chumter (1878) 4 CaL 

434, 5 LA. 228. 
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joint status of the family. His sh^e, therefore, is not liable to be diminished 
by the birth of another member of the family subsequent to the date of the 
suit, as the latter is not to be counted for a share; nor is it augmented by the 
death of any of the members subsequent to that date as his share will pass to 
his heirs (t). Consequently the heirs of the deceased party are entitled to 
prosecute the suit for partition (u). 


There has been a divergence of judicial opinion as to the legal position 
where the suit is brought by a minor whether as a sole plaintiff or as a co¬ 
plaintiff with an adult coparcener. The question will now require to be 
determined in accordance with the principle laid down by the Supreme 
Court in Pedasubhayya v. Akkamma (ul) to which reference has been 
made under § 325. According to the Madras and Bombay High Courts, the 
mere institution of such a suit does not effect a severance of the joint status, 
but if a decree is passed in the suit, the partition dates from the date of the 
suit [§ 325 (1) (ii)]. The result is that if a decree is passed, the minor’s 
share will not decrease by the birth of a member subsequent to the date of 
the suit; nor will it increase by the subsequent death of a member. But if 
the Court refuses to decree separation as regards the minor, the minor’s share 
will increase by subsequent deaths (u). According to the Patna High Court, 
the mere institution of a suit by a minor effects a severance of the joint status 
as much as a suit by an adult [§ 325(1) (ii)]. His share, therefore, is not 
diminished by subsequent births nor is it increased by subsequent deaths (lo). 

In the undermentioned case (x) the question was left open. Reference may be made 
to §§ 308 and 325 ante. 


(2) See the Hindu Women’s Rights to Property Act 1937: § 35 supra. 


331. Death of a coparcener pending suit for partition. —This section is 
now amalgamated with § 330. 


332. Death of a female entitled to a share pending suit for partition.— 

The share allotted to a female on partition is not her stHdliana [§ 128]. 
Therefore, if such a female dies before the final decree though after the pi*e- 
liminary decree, her share remains an integral part of the estate available for 
division among the male members of the family (y) , including those born 
after the suit but before her death (z) and*the Court is bound to take notice 
of such deaths and make the necessary changes in the preliminary decree (a). 
Also see the Hindu Women’s Rights to Property Act, 1937; § 35 supra. The 
rule stated above must now be read in the context of sec. 6 of the Hindu Suc¬ 
cession Act, 1956, and particularly the proviso to that section. 


(0 Girfa Bai v. SatiaaWo (1910) 43 I.A. 151. 43 
Cal. 1031, 37 I.C. 321, ('10) A.P.C. 104; Sayed 
Kasam v. Jorawar Singh (1922) 49 I.A. 358, 50 
Cal. 84 . 08 I.C. 573, ('22) A.P.C. 353. 

(u) Ralrup Rai v. Sheo Shankar (1945) All. 287. 
(til) (1958) S.C. 1042; Natisha Begum v. A/u> 
muga Thaver (*00) A.M. 111. 

(u) Ganapathy v. Subramanyam (1929) 52 Mad. 
845, 122 I.C. 107, (’29) A.M. 730; Ainutn* v. 
Fakira (1939) Bom. 250. Also see Suryanarayanu 
V. Caneaulu (1953) 2 M.L.J. 439, (’54) A.M. 203 
(property sold in attachment before preliminary 
dixree]. 


(ui) Krishna Lai v. Sandeshu:ar (1919) 4 Pat. 
L.J. 38. 40-48. 44 I.C. 140, ('18) A.P. 91. 

(*) Palaniappa v. Alayan (1921) 48 I.A. 539, 
542, 543. 44 Mad. 740, 743, 04 I.C. 439. i 2-) 
A.P.C, 228. 

ly) Sheo Dyal v. Judoonath (1868) 9 W.R.__6I; 
Raoji V, Anant (1918) 42 Bom. 535, 46 I.C. < 
(’18) A.B. 173. Also see Shamrao v. Kash-oat 

('56) A.N. 110. ^ . 

(z) Krishna Lai v. Sandeshtear (1919) 4 Pst. 

L.J. 38, 48-49, 44 I.C. 146. (’18) A.P. 91. 

(a) Bhiwra v. Renuka (1949) Naf. 400. 
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Suit for paHition 

333. Suit for partition: parties to the suit what property it should com¬ 
prise.—Any one of several members of a joint family is entitled to require 
partition of joint family property, and his demand to that effect, if not com¬ 
plied with,^ can be enforced by suit (b). The following are the leading points 
to be noted in connection with a suit for partition:-— 


(1) Who may sue for partiticm .—Subject to the provisions of §§ 307 and 
308 every coparcener and every purchaser of the interest of a coparcener is 
entitled to institute a suit for partition. 


A suit by a coparcener excluded from coparcenary property to enforce his right to 
share therein must be brought within 12 years from thj^te when the excli^ion becomes 
known to him: The LimitaUon Act, 1963, Schedule Art. 110. See § 235 (3a). 

(2) Parties to suit .— (a) The plaintiff in a partition suit should implead 
as defendeuits: — 


(i) the heads of all branches (c); 

(ii) females who are entitled to a-.share on partition, 

(iii) the purchaser of a portion of the plaintiff’s share, the plaintiff him¬ 
self being a coparcener; 

(iv) if the plaintiff himself is a purchaser from a coparcener, his alienor. 

The above are necessary parties and if of them is not joined, the 
suit is liable to be dismissed. The entire joint family must be represented 
either expressly or implicitly (d). Reference may be made to sec. 6 of the 
Hindu Succession Act, 1956, and particularly to the proviso to that section. 

Also see Notes under that section post. 


(b) It is desirable that the following persons should be made parties; 
though not necessary parties, they are proper parties to such a suit; 

a mortgagee with possession of the family property or of the un¬ 
divided interest of a coparcener (e) ; 

simple mortgagees of specific items of the famUy property (e); 

purchaser of the undivided interest of a coparcener (e); 

persons entitled to provision for their maintenance and marriage 
ffiat is, widows, daughters, sisters, and such like, and disquabfied 

heirs; 

__In maintenance from the family (f). 


(i) 

(d) 

(iii) 

(iv) 


(v) 


The plaintiff may also implead any other coparcener or any person inter- 
ested in the family property such as a mortgagee or a lessee. Such a peison 
may himself apply and be made a party. 


(b) Madho Parsfutd v. Mehrban Singh (1890) 17 

I.A. 194, 18 Cal. 157, 161. _ _ 

(c) Pahaladh v. Luchmunbutty (1869) 12 W.^ 
256; Digambar v. Dhanrai (1922) 1 Pat. 361. 67 
I.C. 156, (’22) A.P. 96. Also see Bhikulal v. Kuon- 
lol (’59) A.D. 260. 

(d) Pnmanathan v. Veerappa C56) A.M. 89. 

(•) Sodu V. Ram (1892) 16 Bom. 608 ; DuH v. 
Tadepatri (1910) 33 Mad. 246. 4 I.C. 392. See 


Code of Civil Procedure, O. 1, r. 10. Also see 
Krishanamachari v. Ohanalakshmi (’68) A.M. 142 
(purchaser from a coparcener who claimed a pro¬ 
perty to be his self acquired property]. 

(f) Sadu V. Rom (1892) 16 Bom. 608; Jotiram 
Ekoba V. Romchondro TrimboA (1941) Bom. 638, 
197 I.C. 788. (’41) A.B. 382. See Code of Civil 
Procedure, O. 1, r. 10. 
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niustrationt 


by f Srandsons by and 5=*, in a suit for partition 

proper pi^s fg)? ’ grandsons are not necessary parties though they may be 


] 1?) Where the suit is not for partition between aU the 

only between the ^o branches of the families, the heads of 
necessary parties (h). » wo 


coparceners inter se but 
each branch are the only 


(3) Persons entitled to sue aud property to be comprised in a suit for 
partition .—A suit for partition may be instituted— 

(i) by a coparcener against the other coparceners; 

(ii) by the purchaser of the interest of a coparcener against his vendor 
and the other coparceners; 

(iii) against the purchaser of the interest of a coparcener by the other 
coparceners; 

(iv) by the purchaser of the interest of a coparcener in one of the several 
Joint family properties against the purchaser of the interest of the 
other coparceners in the same property. 

\^ether a suit for partition should comprise all the joint family property, 

, words, whether the suit should be one for general partition, or 

whether it can be one for a partial partition only depends upon who the parties 
to the suit are— 


(i) The general rule is that where a suit for partition is brought by a 
coparcener against the other coparceners, it should embrace the 
whole family property (i), This rule is subject to certain qualifica¬ 
tions. Thus where a portion of the property is not available for 
actual partition (j) as being in the possession of a mortgagee (k), 
or where it is held jointly by the family with a stranger (1), a 
separate suit for partition may be brought in respect of that portion. 
Similarly, where part of the joint property consists of land situated 
outside the jurisdiction of the Court in which the suit for partition 
is brought, a separate suit may be brought in respect of that portion 
in the Court of the place where that portion is situated (m). 

Hotchpot .—A member of a joint family suing his coparceners for parti¬ 
tion of family property is bound to bring into hotchpot, in order 
that there may be a complete and final partition, all family property 
that may be in his possession (n), even though it be land situated 


(g) Dlgambar v. Dhanraf (1922) 1 Pat. 301. 07 
I.C. 150. ('22) A.P. 90. 

(h) Bishambar Das v. Kanshi Prashad (1932) 13 
Lah. 483. 141 I.C. 45, (’32) A.L. 041. 

(i) Nanabhai v. Nathabhai (1870) 7 Bom. 

H.C.A.C. 40; Trimbak v. Naratjan (1874) 11 Bom. 
H.C. 09; Ganpat v. Annaji (1899) 23 Bom. 144; 
Harldas v. Prqn Nath (1880) 12 Cal. 560. See Code 
of Civil Procedure. O. 2, rr. 1 and 2. The rule, 
however, is not absolute: Harihar v. Nabakish^e 
(•03) A. Orissa 45. 

(0 Pattaravy v. Audimuta (1870) 5 Mad. H.C. 
419; Balunki v. Benudhar (’07) A. Orissa 30. 

(k) Narayan v. Pandurang (1875) 12 Bom. H.C. 
146; Kristayya v. Noroiim/uin (1900) 23 Mad. 


008. 

(0 Purushottam v. Atmaram (1899) 23 Bom. 
597; Lachmi v. Janki (1901) 23 AU. 210 (where 
the property was the exclusive property of *ome 
of the coparceners only); Laxman v. Bayabat 
(1955) Nag. 656, (’55) A.N. 241. 

(m) Sub^ V. Rama (1867) 3 Mad. H.C. 370 

[see Code of CivU Procedure, •. 16); Punc^non 
V. Shib Chunder (1887) 14 Cal. 835; Balaram 
V. Ramchandra (1898) 22 Bom. 922 (Sec cl- 1^ 
Letters Patent], See also Abdul Karim v. 
rudeen (1905) 28 Mad. 210. See Jaganath v. Du>- 
cession Corporation (1950) 29 Pat. 1065. — 

(n) Ramlochun v. Boghoohor (1671) 15 
Hi; LaUifeet v. Rafcoomar (1876) 25 WJL 353. 
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beyond the local limits of the ordinary original jurisdiction of the 
Court in which the suit is brought (o), provided it is situated within 
India (p). 

(ii) The next case is where a coparcener sells his undivided interest in 
one of several properties belonging to the coparcenary, and a suit 
for partition is brought by the purchaser of such interest against his 
vendor and the other coparceners. In this case there is a conflict of 
decisions as to whether he can sue for partition of that property 
al »ne in which he is interested as a purchaser, or whether he should 
bring a suit for a general partition of all the family properties- This 
subject is dealt with in § 261(3). 

(iii) The third case is where a coparcener sells his undivided interest in 
one of several properties belonging to the coparcenary, and a suit for 
partition is brought by the other coparceners agabist the purchaser. 
As to the rights of the other coparceners in such a case, see § 

261(3). 

(iv) The last case may be nut in the form of an illustration. A and B 
are members of a joint family. The family property consUts of 
three houses X, Y and Z. A seUs his interest in house X to C. B 
sells his interest in the same house to D. In such a case D can sue 
C for partition of house X, without asking for a partition of houses 
Y and'Z. A and B, no doubt, must be joined as defendants; but 
the real contest in this case is between strangers to the 
namely C and D, and there is no reason why such contest should 
not be determined without reference to the remaimng property of 

the family (q). 

Miscellaneous 


334. Conversion and Partition.— Conversion of a member of a 30 int family 
to Mahomedanism (r), or to Christianity (s), or to any other rebgion, Der¬ 
ates as a severance of the joint-status as between him and the other members 
of the family, but not as a severance among the other members int^ se. It 
extinguishes the right of survivorship as between the convert and his copar¬ 
ceners. He ceases to be a coparcener from the moment of his conver^on, and 
is entitled to receive his share in the joint family property as it stood at the 

date of his conversion (t). 


A 1.. ^ Uinrlii fftmilv do6s Tiot fev His coFivorsion forfeit his interest in 

the “TarU the Caste DisabiUties Re„.oval Act. 

1850. 

334A. Special Marriage Act, 1872: Special Mamage Act, 1954—By 
operation of sec. 22 of the Special Marriage Act, 1872, there results severance 
of status of a person marrying under the Act. The Act of 1954 repeals the 


(o) lion V. Canpatrao (1883) 7 Bom. 

ram v. Bamchandra (1898) 22 Bom. 922, 9^. 

(p) Ramachartja v. Anantacharya (1894) 18 Bom. 
389 

(q) Subbarazti v. Venkataratnam (1892) 15 Mad. 
234: Iburnrrua v. Thirumalai (1911) 34 Mad. 269. 
7 I.C. 559. 

(r) Cobind V. Abdul (1903) 25 All. 546. 573; 
Ram Pergash v. Mu*samme$ Dahan Sibi (1924) 


3 Pat. 152, 
(s) Khunni 
38 I.A. 87. 
487; Kiilada 


78 I.C. 749. (’24) A.P. 420. 

Lai V. Cobind (1911) 33 All. 356, 
10 I.C. 477, on app. from 29 All. 
V. Haripada (1913) 40 Cal. 407, 17 


IC 257i 

(() Kulada V. Haripada (1913) 40 Cal. 407 ^ 17 
I.C. 257* Vella Venkatasubbayya v. Yella Venkata 
rafTuiyya (1944) Mad. 33. 
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ewHer enactment. The effect of sec. 19 of the Act of 1954 is the same, viz., 
the marriage results m severance of the person from the joint family Refer¬ 
ence may be made to the case noted below (u). 


335. The Partition Act, 1893.-(1) Where in a suit for partition, it 
appears to the Court that a division of the property cannot reasonably or 
conveniently be made, and that a sale of the property and distribution of the 
proceeds would be more beneficial for all the shareholders, the Court may, 
if it thinks fit, on the request of any such shareholders interested individually 
or collectively to the extent of one moiety or upwards, direct a sale of the 
property and a distribution of the proceeds. 

(2) Where a share of a dwelling house belonging to an undivided family 
as been transferred to a person who is not a member of the family, it is 
open to any member of the family who is entitled to a share in the dwelling 
house to buy the share of the transferee at a valuation made by the Court. 

The partition suit need not be by the transferee (uu). 

section rep^roduces the provisions of secs. 2 and 4 of the Partition Act, 1893. 
As to powers of the Court de hors provisions of the Act see the undermentioned case (ul). 

Covenant^ pre-empt.—^ agreement between two brothers at a partition that if 
wishes to sell his sWe in the house or if his share was sold in any other way 
14 /if^ wolJd be entitled to buy it at a certain amount is not void under section 

e Transfer of Property Act and is binding on the representative of the party (v). 


VI.—REOPENING PARTITION 

Note^Under ffindu law partition is made only once, but there are some excep¬ 
tions to t^ rule. The posthumous son can claim a re-partition and so can the heir of 
a aisqualihed person and an absent coparcener. The case of the adopted son also must 

the exceptions. A partition may also be reopened on grounds men- 
nonea in §9 337-339 below. 


336. Rights of sons.—A partition may be reopened by an after-bom in 
the circumstances mentioned in §§ 309 and 310 or a person validly adopted 
to a deceased coparcener (who if existing at the time of the partition would 
have been entitled to a share) by his widow after the partition (ti?). 

In reo^ning a partition, made between the surviving members of a joint Hindu 
* j instence of a son adopted by the widow of a deceased coparcener, the 

adopted son is entitled to claim that the properties alienated not for justifying necessity 
^ the simviving coparceners should be assigned to their shares and that he should be 
a^^rded his share in the property existing at the date of his adoptive father’s death. 
Wnene^r a partition is reopened, shares must be allocated on a fair and equitable prin¬ 
ciple. Eqmty in such a case could be satisfied if, in determining the share of the adopt^ 
son, me alienation made by one of the coparceners is allotted to his share and the parti¬ 
tion is opened on that basis and the properties are re-allotted on that basis. This in no 
way can be said to interfere with the right of a divided coparcener to deal with his share 
M his own or of impairing the principle that an adopted son is bound by all lawful aliena¬ 
tions made prior to the adoption does arise (x). 

Where in a partition between two brothers, one brother transferred a nortion of to 
share to the other in consideration of the fact that the latter had discharged joint family 
debts out of his separate property, the son of the former cannot question the transfer (y). 


(o) Girdhantal v. Fatechand ('55) A.M.B. 148. 
(uu) Ramaswami v. Subramania ('67) A.M. 156. 
(ul) Ramaprauida Rao v. Subbarameiah (’58) 
A.A.P. 647, (1957) A.P. 566. 

(t>) Ratanlal v. Ramanutdcs (1945) Nag. 174. 
(uj) Sankaralingam Pillai v. Ve(uchami PUIai 


(1943) Mad. 309, 205 I.C. 1, (’43) A.M. 43. See 

^Adoption’ post* i 

(x) Krishtappa v. Copal CS7) A.B. 214 iF.BJ. 

(y) Ananthachari v. Krishnaswami (1938) Mad* 
410, 174 I.C. 599, ('38) A.M. 102. 
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337. Fraud.—A partition may be reopened, if any coparcener has obtain¬ 
ed an unfair advantage in the division of the property by fraud upon the 

other coparceners ( 2 ). 


338. Mistake.—Where, after a partition has been made, it is discovered 
that property allotted to one of the coparceners did not belong to the family, 
but to a stranger, or that it was subject to a mortgage, the coparcener to 
whom such property has been allotted is entitled to compensation out of the 
shares of the other coparceners, and the partition may, if necessary, be re¬ 
opened for readjustment of the shares (a). 


339. Where a portion of joint property was excluded from partition.— 
Where a portion of the joint property has been excluded from partition by 
mistake, accident or fraud, such portion continues to be the joint property of 
the family, and it must be divided amongst the persons who took under the 
partition (b). It is not necessary in such a case to reopen the original parti¬ 
tion (c). 


damsel 
men done 


see § 308, sub-§ (2). 


Vn._EFFECT OF PARTITION 


340. Devolution o£ share acquired on partition.—TTie effect of a partition 
is to dissolve the coparcenary, with the result that the separating members 
thenceforth hold their respective shares as their separate p^perty, and the 
share of the each member wiU pass on his death to his heirs. But ff a m^mb^ 
while separating from his other coparceners, continues joint with his o\\m 
male issil^the share allotted to him on partition will m his hanck retain the 
character of a coparcenary property as regards the male issue [§ 223, 

sub-§ (4) ]. 

341. Whether separating son can inherit as an heir.—(1) It been 
heH by the High Courts of Bombay, Madras, Allahabad and some other High 

Courts'^ that on the death of a father leaving g"" 

undivided son takes such property to the exclusion of a divided son. See 

8 43 “divided and undivided sons,” p. 108 ante. But now see Sec. 8 of the 
Hindu Succession Act, 1956, which has aboUshed distmction between a 
divided son and an undivided son in the matter of inheritance of self-acquired 


property. 

(2) If, however, there is no undivided son the divided son is entitled to 
succeed to such property in preference to his father s widow (d). 


(*) Moro Vishvanath v. Canesh 
H.C. 444, 451; Lakshman v. Gcrpat (1899) 23 
Bom. 385. Also see § 292 ante. Also s« 
bhadrappa v. Lingappa ('63) A. Mys- 5 (no pr 
of fraud, unfair dealing or overreaching]. 

(o) Maruti v. Rama (1897) 21 Bom. 333; Poni- 
thottam V. Atmaram (1899) 23 Boro. 597; 

V, Annapumabai (1952) Nog. 99, 
babrata Chose v. Jnanendra ('60) A-C. 


{b) JogeTuifo V* Bolodeb (1907) 12 C.W.N. 127; 
Bhowani v. Juggerrwth (1908) 13 C.W.N. 309, 
316; Lcchmcn v. Sanwal (1878) 1 All. 543; Ca- 
Lot V, Bobu Lot (1918) 40 All. 374, 45 I.C. 
4, ('18) A.A. 223. 

(c) Colcbrook's Digest, vol. Ill, p. 400; Kumara^ 
swami v. Bajamanikkam ('66) A* Keraio 266. 

(d) Bafnoppo v. Sithommal (1879) 2 Mad. 162; 
Bctkrishrui v. Sautiribai (1879) 3 Bom. 54. 
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But see sm 3(1) of the Hindu Women’s Rights to Pronerty Act, 1937 
and sec. 8 of the Hindu Succession Act, 1956, under which the father’s widow 
inherits simultaneously with the son, whether divided or undivided 


(3) li the deceased dies leaving a divided son and a divided grandson 
by a predeceased son, the divided son does not exclude the divided grand- 
son, but they succeed to the property in equal shares (e). 

Propositions (2) and (3) proceed on the ground that partition does not 
destroy the filial relation nor the rights of inheritance incidental to such 


in favour of a separated grandson 

in the matter of succepion to the separate property of the deceased gran^ather (f) In 

SuL'o^uenUv" fhe his propenies amongst his IT so.^^ B and S. 

who was one of the four sons of B separated from his father 

whither “thrn^irntiff^ 'h'’° '“"“"“ed to remain joint. K then died and the question was 
with them hiflh,!-!' separate from his father and brothers could claim along 

T " ^ ® P'^operhes left by K. The High Court held in favour of the 

grai^^on^hTd by birth in the grand-father’s property which the 

grandson had under Mitakshara law could not be annulled by partition 

Jllustration 

ioint Dro[!^rtv%^nH H an i^divided famUy. B receives his share of the 

LT i's ^ a widow and his son B. B, 

sl^r^pH frnt, to inherit to A in preference to the widow. The fact that B has 

separated from A does not interfere with his right of inheritance. [Also see 341(2) above]. 


L—.REUNION 

342. Who may reunite.—“A reunion in estate properly so called can only 
take p ace between persons who were parties to the original partition” (g). 

would appear from this that a reunion can take place between any persons 
w o were parties to the original partition. The Commentators, however, are 
not unanimous on this point. According to the Mitakshara (k), the Daya- 
bhaga (Bengal school), and the Smriti Chandrika (Madras school), a member 
of a joint family once separated can reunite only with his father, brother or 
paternal uncle, but not with any other relation, as, for instance, paternal 
gr^dfather or paternal uncle*s son, though such relation was a party to the 
original partition. According to the Vivada Chintamani (Mithila school) and 
the Mayukha (which is the paramount authority in Gujarat, the island of 
Bombay and the northern Konkan), a person may reunite with any relation 
who was a party to the original partition (i). Only males can reunite (j). 

No writing is necessary for a reunion. Even persons who are parties to 
a registered deed of partition may reunite by an oral agreement (A:). 


(r) Mnnntatii v. Dnrahami (1907) 30 M*d. 348. 
(/) Bhnirab v. Birendra (1949) 28 Patnli 123. 
(50) A. Pat. 1; Jatru Patian v. Ambikajit Prasad 
(’57) A.P. 570. 

(«) Batnbiix v. Biikhmabai (1903) 30 Cal. 725,' 
714, .30 I.A. 130, 130; Akihav v. Hari (1908) 3S 
Cal. 721; Vidnnnnth v. Kmlinfi/i (1866) 3 Bom. 
H.C.A.C. 69; Lakihmibai v. Ganpat (1867) 4 Boin 

H. C.O.C. 1.50. 166. 

<h) Ilira Singh v. Mxt. Mangta (1928) 9 Lah. 
324, 106 I.C. 877, ('28) A.L. 122; Ram Narain 
Chandhiinj v. Pan Kiier (1935) 14 Pat 268 62 

I. A. 16, ('35) A.P.C. 9. 


(i) Batanta v. Jogcndra (1906) 33 C.il. 371 
(Mitak-sharal; VishLonath v. Krishnaii (1866) 3 

Bnm. H.C.A.C. 69 at pp. 73. 74 (.MaviJtli.O; Bat 
KUhen Das v. Ram Narain (1903) 30 Cil. 738. 
. 753. 30 I.A. 139 [D.»vahha«a); Ahhai Chnrn v. 
Mangal (1892) 19 Cal. 634, 638 [D..> abl»a(f.ij. 

(i) Sanuram v. Radhabai (1942) Nag. 24, ( 40) 
A.N. 241. 

(k) v. Suryanareyona (1928) 

51 Mad. 977, 117 I.C. 113, |'28) A.M. 113. Socb 
ao agre«mral. however, would be. a difficult 
ter to establish. Sarasamma v. Venkata fiarati 
('54) A.M. 282, (1933) 2 M.L.J. 693. 
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§§ 342-345 PAKTITIUW O* 

The leading text on the subject is that of Brihospatf, which runs as foUows: — 

“He who being once separated dwells again through affecUon with his father, brother 
or paternal xincle, is termed reunited.” 

The conflict of opinion among the Commentators has arisen from *e 
Conunenteto^ regard V list given in the above text as exhaustive, while others regard 

it as merely illustrative. 

343. Effect of reunitm.—The effect of a reunion is to remit the rented 
members to their former status as members of a joint Hindu family (t). See 

§ 60 and § 94. 

The question whether there has been a reunion or not deri^ 
the fact Aat the devolution of the interest of a reamt^ mem^r is governed by the 
special rules laid down in § 60 [Mitakshara law] and § 94 [Dayabhaga law]. 


344. Intention necessary to constitute reunion.—To constitute a reunion, 
there must be an intention of the parties to reunite in estate and interest (m). 
In Bhagwan Dayal v. Reoti Devi the Supreme Court pomted out that it is 
implicit in the concept of a reunion that there shall be an agreement between 
the parties to reunite in estate with an intention to revert to their former 
status. Such an agreement may be express or may be implied from toe con¬ 
duct of the parties. The conduct must be of an incontrovertible toaracter 
and the burden lies heavily on a party who asserts reunion (n). '^e mere 

fact that toe parties who have separated live together or trade together ^ter 
partition, does not amount to reunion (nl). Such an mtention may ^ infer¬ 
red if the parties jointly take a mortgage in which it is recited that they are 
members of a joint family, provided it is clearly shown that the r^ital is 
known to aU the parties. If there is no such evidence-it cannot be inferred 
that the parties have reunited (o). There can be no reumon unless there is 
an agreement between toe parties to reunite m estate with the intention to 
remit them to their former status as members of a joint family (p). out 
possession of family properties by a reuniting member at the time of reumon 
is not essential (q). Since a minor is not competent to contract, it foUows 
that an agreement to reunite cannot be made by, or on behalf of, a nunor (r) 

[§ 328, sul>-§ (3)]. 

Where the parties lived jointly but there wa.s no reunion the ordinary law of inheri¬ 
tance applies (p). 


IX,_PARTITION CKEIATED BY SO-CALX.ED WIIX 

345, Partition or family agreement created by so-called will.—(1) No 
member of a joint family, although he may be the head of the family, has a 


(o) CoL'irufoss V. Official Assignee of Madras 
(1934) 57 Mad. 931. 61 I.A. 257. 150 I.C. 1. 

(p) Cokul Pati Datia v. Pashu Pati Nath Datta 
(1942) 1 Cal. 85. 201 I.C. 642. (M2) A.C. 331; 
Kaliammal v. Sundararntruil (1949) Mad. 171; 
Manorama Bai v. Rama Bai (’57) A.M. 269. 

(g) Godavarthi Venkanna v. G. Venkatanara- 
yana (1947) Mad. 382. 

(f) Balabux v. Rukmabai (1903) 30 Cal. 725, 
734-735. 30 I.A. 130. 136. See also Kuta v. Kuta 
(1864 ) 2 Mad. H.C.A.C. 235; Bhagirathibai v. 
Manohar (1950) Nag. 698. (’51) A.N. 164; Bala- 
subromania v. Nofayana (’65) A.M. 409. 

Pra. 744. 


(0 Prankishen v. Mothooramohun (1865) 10 

M.I.A. 403. 406. . an 

(m) Balkhhen Das v. Ram Narain (1903) 30 

Cal. 738. 753. 30 I.A. 139. 150; Jatti v.Jlanwart 
Lai (1923) 50 I.A. 192, 74 I.C. 462, (23) A.P.C 
136. Very strong evidence would be requii^a 
when there wai a decree for partition, Parashu- 

tam V. Hirabai (*57) A.B. 59. 

(n) (’62) S.C. 287. 296; (1962) IS.C.J. 348; 
Ramadin v. Gokutprasad (’59) A.M.P. 251. 

(nl) Horn Huree v. Trtfiee Ram (1671) 15 W.R. 
442. Copal V. Kenaram (1867) 7 W.R. 35; 
kata Chenchawa v. RamaUngam ('57) A. Aadb. 
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right to make a partition by will of joint family property among the mem¬ 
bers of the family except with their consent, A document, though called a 
will, may not be a will in fact, but one intended to operate from the date of 
Its execution; such a document may be good evidence of a family arrange¬ 
ment contemporaneously made and acted upon by all parties, the effect of 
which may be to create a partition of the joint family property (s). 


(2) Siimlarly, no member of a joint family can dispose of even his own 
share by will. But now sec, 30 of the Hindu Succession Act, 1956 permits a 
coparcener to dispose of his own share by wiU. See post. A document, though 
called a will, may not be a will in fact, but one intended to operate from the 
date of its execution; if a member of a joint family purports by such a docu- 
rnent to dispose of his interest in the joint family property then if the disposi¬ 
tion is assented to by the other members of the family, the document may 

be good evidence of a family arrangement, and effect will be given to the 
disposition so made (t). 


Illustrations 

'■ called a ‘Svill’* the father and head of a joint family recorded a 

( -vision ot joint family property amongst his 3 sons, giving himself no share, but 
3; • share to ^ eldest son. The document recited inter olia that he had 

* f property ^ong Im sons in the proportions mentioned in it, and that in anti- 
c pa ion of the execution of the document the sons had l^en put into possession of their 
snares some 2 months previously. The evidence showed that the division had been 

*^1, acted upon by the sons for a period of 10 years. It was 

held that the document was not a wiU but was intended to operate from its date, and 
uas e^dence of a family arrangement contemporaneously made and acted upon by all 
the parties: Brtjraj SxTigh v. Sheodan Singh (1913) 35 All. 337, 40 Ij^. 161, 19 I.C. 826. 

,^®ving no male issue, and constituting a joint Hindu family 
g vemed by t^ Mitakshara, signed a document, described therein as an agreement by 
way of will. The doci^ent provided in effect that if either party died without male 
i^ue, his widow should take a life interest in a moiety of the whole estate, and that if 

• wi^out male issue, the daughters of each, or their male issue, should 
divide the father s share. The document was registered. A few days after its execution 

widow was entered as owner of a moiety of the estate. Subse- 
^ brother sued for a declaration that the document was null and void. It 

ilrf ^ / document could not operate as will; but that, as a co-sharer in a 

^ta^hara joint fan^y wiA the consent of all his co-sharers, could deal with the share 
o which he v^ould be entitled on a partition, the document was an agreement entitling 

T A brother to a life interest in a moiety; L<ikshmi Chand v. Ananoi 

(1926) 53 lA. 123, 48 AH. 313, 95 I.C. 556, (’26) AJ>.C. 54. 


(3) Briirai Singh v. Sheodan SisgA *(1913) 35 123, 48 All. 313, 95 I.C. 556. (’26) A.p.C. 34j 

Ail. 337, 40 I.A. 16I» 19 I.C- ,826. Kuppuswami v. Perumal ('64) A.M. 291. 

(0 Lakshmi Chand y. As%ar\di (1926) S3 IJL 
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CHAPTER XVII 

PARTITION—^DAYABHAGA LAW 

j^ote .—Attention has been drawn to the Hindu Women’s Rights to Property Act, 
1937 the Hindu Succession Act, 1956. and sec. 16 of the Hindu Marriage Act, 1955, 
in the Note at the beginning of Chapter XIII supra. Reference may be made to that Note. 

346. Scope of the Chapter.—^The object of the present chapter is to indi¬ 
cate the points of distinction between the Mitakshara and the Dayabhaga 
law of partition. Except as to those points, the rules of the Mitakshara law 
of partition apply mutatis mutandis to cases governed by the Dayabhaga law. 

See § 272 and the case there cited. 

347. What is partition.—According to the true notion of a Mitakshara 
family no individual member of that family, whilst it remains undivided, can 
predicate of the joint property, that he—that particular member—has a cer¬ 
tain definite share, one-third or one-fourth. Partition, according to that law, 
consists in ascertaining and defining the shares of the coparceners; in other 
words, it consists in a numerical division of the property by which the pro¬ 
portion of each coparcener in the property is fixed [§ 322], 

According to the Dayabhaga law, on the other hand, each coparcener 
has, even whilst the family remains undivided, a certain definite share in the 
joint property of which he is the absolute owner. The property is held in 
defined shares, though the possession is the joint possession of the whole 
family. Partition, according to that law, consists in separating the shares of 
the coparceners, and assigning to the coparceners specific portions of the 

property (u). 

As under the Mitakshara law, so under the Dayabhaga law, the true test 
of a partition lies in the intention of the parties to separate [§ 326]. In the 
case of a joint Xditakshara family, that intention may be manifested by a mere 
agreement between the coparceners to hold and enjoy the property in defined 
shares as separate oioners without an actual division of the property by metes 
and boimds (v) [§ 326]. In the case, however, of a joint Dayabhaga f^ily, 
such an agreement as aforesaid is not a sufficient manifestation of the inten¬ 
tion to separate; for according to the Dayabhaga law the joint property is 
held, even while the family remains joint, in defined and specific shares. To 
constitute a partition according to the Dayabhaga law, there must be some¬ 
thing more than such an agreement (in). There must be a separation of the 
shares, and the assignment to each coparcener of specific portions of the joint 

property [see § 279]. 

348. Persons entitled to partition.—^Under the Dayabhaga law, every 
adult coparcener, male or female (x), is entitled to enforce a partition of the 

(1909) 31 All. 412, 36 I.A. 71, 3 I.C. 195. 

(u>) Bata V. Copal (1907) 5 Cal. L.J. 417. 

(X) Durga Sath v. Chintamoni (1904) 31 CaL 
214. 

hl-28 



(u) Dayabhaga, Chap. I, parai ^9. 

(o) Appovier v. Hama Subba Aiyan (1866) 11 
M.l.A. 75; BalkUhen Das v. Ham Narain (1903) 
30 Cal. 738, 30 I.A. 139; ParbaH v. NauniAal 
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coparcenary property. Also see Hindu Women’s Rights to Property Act, 
1937. 


As regards minor coparceners, a suit may be brought on their behalf for 
a partition in the circumstances mentioned in § 308 above. 

The rules stated in §§ 349-354 below and the illustrations thereimder 
should now be read in the context of the changes brought about in the law 
of succession by the Hindu Succession Act, 1956. 


Illustrations 

A' u governed by the Dayabhaga school, dies leaving two sons, B and C. On 

A s death B and C inherit the property left by A os coparceners. B dies leaving a son 

D. On B s death D inherits B’s share in the coparcenary property as 
A B s heir and he becomes a coparcener with C. C dies next leaving 

_ I 3 widow W. On C’s death, W inherits C’s share in the coparcenary 

I I as his heir, and she becomes a coparcener with D. The position at 

B C =: W stage is that we have a coparcenary consisting of two members, 

j namely, D and W, the one a male, and the other a female {§ 277). 

[) W sues D for partition. Is she entitled to do so? Yes, and the Court 

will allot to her a moiety of the joint property both movable and 
immovable. Durga Nath v. Chintamoni (1§04) 31 Cal. 214. 

349. Sons, grandsons and great-grandsons. —Under the Dayabhaga law a 
son is not entitled to a partition of the coparcenary property against his 
father. The reason is that a son, according to that law, does not acquire by 
birth an interest in ancestral property. The same rule applies to grandsons 
and great-grandsons [§§ 273-274]. 

According to the Dayabhaga law, there can be no coparcenary in the strict sense of 
the term between a father and sons, or between a grandfather and grandsons, or between 
a great-grandfather and great-grandsons. See note to § 277 above. Under that law, the 
father has absolute power of disposal of the property, whether ancestral or self-acquired. 

350. Illegitimate sons. —According to all the schools, the illegitimate sons 
of the three regenerate classes [§ 1] are not entitled to any share of the in¬ 
heritance nor to any share on partition. They are entitled to maintenance 
only. Reference may also be made to sections 20-22 of the Hindu Adoptions 
and Maintenance Act, 1956. 

As to the illegitimate sons of a Sudra see § 43, nos. 1-2-3, on pp. 108-111 
above [as to inheritance] and § 312 [as to partition]. 

351. Purchaser.—Where a fractional share in a property which forms 
part of a joint estate has been sold, the purchaser may sue for partition of 
that property only and for possession of the share brought by him, without 
asking for partition of the whole joint estate (v). 

Illustration 

A dies leaving two sons B and C. The family owns two immovable properties Y 
and y B sells his one-half share in X to D. D may sue for partition of X and for 
possession of a moiety thereof, without including property Y in. the suit. 

352. Wife.—According to the Mitakshara law, though a wife cannot her¬ 
self demand a partition, she is entitled to a share on a partition between her 


(y) Barahi v. Dehkamini (1893) 20 Cal. 682. 
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husband and his sons [§ 315]. No such question can arise under the Daya- 
bhaga law, for according to that law, a father is the absolute owner of his 
property whether ancestral or self-acquired, and the sons not being entitled 
to any interest in his property in his lifetime, cannot demand a partition 
against him [§ 273-275]. 

Since a father, according to the Dayabhaga law, has absolute power of disposal 
over his property, whether ancestral or self-acquired, he may in his lifetime divide his 
property among his sons in such proportions as he likes. He is not bound to divide it 
equally between them, not even the ancestral property (z). 

See the observations of Wilson J., in Sarolah v. Bhoobun (a). 

353. Mother.—(1) As under the Mitakshara law, so under the Daya¬ 
bhaga law, a mother cannot herself demand a partition; but if a partition 
takes place between her sons she is entitled to a share equal to that of a son 
after deducting the value of the stridhana, if any, which she may have receiv¬ 
ed from her husband or father-in-law (b) [§ 316]. Reference may also be 
made to the Hindu Women’s Rights to Property Act, 1937. 

(2) If a son dies before partition leaving the mother as his heir, the 
mother is entitled, upon a partition between her surviving sons, to receive a 
share as heiress of her deceased son, as well as a share in her own right. The 
share which she is entitled to receive as the heiress of her deceased son is hot 
stridhana for property inherited by a mother is not stridhana at all, and it is 
not therefore to be taken into account in determining the value of Her share 
on partition (c) [ill. (a)]. 

The Calcutta High Court has held that as a share was given to the mother only in 
lieu of maintenance no further share should be allotted to her if what she had obtained 
by'^inheritance from her deceased son was sufficient for her maintenance (d). 

(3) A Hindu governed by the Dayabhaga law may dispose of the whole 
of his property, ancestral as well as self-acquired, by a will so as to deprive 
his widow of a share on a partition betweeti her sons. The reason is that, 
according to that law, a widow has no indefeasible vested right in the property 
left by her husband. But if the whole property be willed away, she has, 
by virtue of her marriage, a right to maintenance out of her husband’s pro¬ 
perty (e) [ill. (b)]. 

(4) Under the Dayabhaga law, a sonless step-mother is not entitled to 
a share on a partition between her stepsons (f) [ill. (c)]. 

(5) On a partition between sons by different mothers, where there is 
more than one son of each mother, the rule is first to divide the property into 
as many shares as there are sons, and then to allot to each mother a share 
equal to that of each of her sons in the aggregate portion allotted to them (g) 
[ill. (d) ]. A mother who has only one son is not entitled to a separate share. 



(z) See Bhattacharya’s Hindu Law, 2nd edn., p. (d) Indu Bhusan v. Mrityunjoy (1946) 1 Cal. 
361; Mitra’s Law of Joint Property and Partition. 128. 

p. 320. («) Debendra v. Broiendra (1890) 17 Cal. 886; 

(а) (1888) 15 Cal. 292, 306-307. (1909) 39 Cal. 75, 1 I.C. 523, supra. 

(б) Kiffiori V. Afonf Mohun (1886) *12 Cal. 165; (/) Srtmoti Hemangini v. Kedamath (1889) 16 

Jogendra v. Fuikumnri (1900) 27 Cal. 77. Cal. 758, 765, 16 I.A. 115. 

-(c) Jugomohan v. Sarodamoyee (1878) 3 Cal. (g) Kristo Bhabiney y. Ashutosh (1886) 13 CaL 
149; Poorendro Nath v. Hfinongini (1909) 36 Cal. 39. 

75, 1 I.C. 523. 
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Her only right is to maintenance out of the portion allotted to him (h) 
im. (e)]. 

(6) According to the Dayabhaga law, the share aUotted to a mother on 
a partition between her sons is given to her in lieu of, or by way of provision 
for, her maintenance [§ 128(1)]. Such being the case, she is not entitled to 
a share if a portion only of the joint property is divided and the bulk of the 

property remains undivided; provided that she can be adequately maintained 
from the undivided property (i). 

(7) The mere institution of a suit for partition by a son does not entitle 
the mother to a share in her husband’s estate. If the suit is dismissed or 
withdiawn, she can claim no share. It is only if a decree is passed in the 
suit that she is entitled to a share. It follows that if one of the properties is 
mortgaged by the sons, and it is sold at the instance of the mortgagee before 
a decree for partition is passed, she is not entitled to any share in that pro¬ 
perty. Nor is she entitled by reason of the sale of the property to a larger 
share in the other properties. Whether she would be entitled to any charge 
for her maintenance on the property sold is an open question (j). 


Illustrations 

sons B, C and D. B, C and D remain 
]omt, after some time D dies intestate and unmarried. On D’s death, A is entitled to his 
share as his heir [sec 8»]. A year after D’s death, B sues C and A for partition. The 
pryerty will be divided into four shares of which one will be allotted to B, one to C 

y* ^ P ^ other in her own right; Jugomohan v. Sarodamoyee 

6 Cal. 149. [According to the Mitakshara law, D’s share would pass to B and C 
by survivorship.] ^ 

* 1 . \ ^ leaving a widow B, and two sons, C and D. A by his will bequeaths 

the whole of his property, ancestral as well as self-acquired, absolutely to C and D. C 
sues D for partition. Is B entitled to a share at such partition? No; l^cause the whole 
property has been willed away to the sons. She is entitled to maintenance only; Debendra 
V. Brojendra (1890) 17 CaL 886. 

(c) A dies leaving a widow B who has no son, and two sons, C and D by a pre¬ 
deceased wife. C sues D for partition. Is B entitled to share on partition? No, for B 

^ mother, but the step-mother of C and D. [According to the Mitakshara law, B 
would take one-third: See § 316]. 

(d) A dies leaving two widows, B and C, and two sons by B, and three sons by C. 
Un a partition between the sons of B and C, the mode of division is first to divide the 
property into 5 shares corresponding to the number of sons. The two sons of B will 
share 2/5 equally with their mother B, each taking 1/3 of 2/5, i.e. 2/15. The three sons 

« equally with their mother C, each taking 1/4 of 3/5, i.e., 3/20. Thus 

B, will take 2/15 and C will take 3/20. 

(e) A dies leaving a widow B, a son C by B, and two sons, D and E, by a pre¬ 
deceased wife. C sues D and E for partition. Each of the three sons takes one-third. 

B IS not entitled to share the one-*third allotted to her son C with him as she has only 
one son. But she is entitled to maintenance out of the one-third allotted to her son C; 
Hemangini v. Kedamath (1889) 16 Cal. 758, 16 lA. 115. 

354. Grandmother. —A grandmother (father’s mother) ci.-Jiot herself 
demand a partition but— 

(i) if a partition takes place between her sons and grandsons, or be¬ 
tween her sons and a predeceased son’s daughter, who acquired a 
share as the heir of her father (fc), she takes the share of a son; 


(h) (1889) 16 Cal. 758, **8 I.A. 115. supra; I.C. 408. (’29) A.C. 697. 

Sorolah v. Bhoobun (1888) IS Cal. 292, 307. (k) Sibbosoondery v. Bussoomutty (1881) 7 Cal. 

(0 Barahi v. Debkamini (1893) 20 Cal. 682. 191 

(0 Baldeodas v. Sarojini (1930) 57 Cal. 597, 126 
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(ii) if a partition takes place between her grandsons, she takes the share 
of a grandson; and 

(hi) if a partition takes place between her grandsons and great-grand¬ 
sons, she takes the share of a grandson (1). 

In each case, if she has received any stridhana from her husband or her 
father-in-law, she is entitled to so much only as together with what she has 
already received would make her share equal to that of a son or grandson as 

the case may be (m). 

The grandmother gets a share only if the subject matter of partition is the proper y 
of her husband (n). 

fUustraticm 


A dies leaving a widow B, and a son X. X dies leaving a widow C, and two sor^ 
Qies lea B ^ y y leaving a widow E and a son F. 

A = B [1/3 as gr. mother.] is A’s grandson, sues F, who is A’s great- 

I , grandson, B, his grandmother, C, his mother, and E 

X = C [2/9 as mother.l brother’s widow, for a partition of A’s property. 

Here the partition is really between D, B’s grandson 
and F, B’s great-grandson. Therefore B, as grand¬ 
mother of D is entitled to a share, equal to that of her 
grandson D. Similarly C, as D’s mother is entitled 
to a share equal to that of her son D. What are the 
shares of B and C? As B is entitled to a share equal 


D [2/91 


Y = E [nil.] 
F [2/91 


to that of a grandson, the property will first 

take 1/3, D will take 1/3 and the heirs of Y, that is, E and F will take 1/3. Similarly 
as C is entitled to a share equal to that of a son and the portion allotted to the sons D 
and Y is 2/3, C will take 1/3 of 2/3, i.c. 2/9, D will take 2/9, ^nd ^ 

is not entitled to share her son F’s 2/9, with him, as, according to the Dayabhaga law, a 
mother who has only one son is not entitled to a share on partition (o). 


355. Allotment of shares.—On a partition shares are allotted according 
to the following rules: — 

(1) on a partition between brothers, they all take equally (p); 

(2) the share of a brother who is dead is taken by his heir, devisee, or 
assignee; 

(3) each branch takes per stirpes (that is, according to the stock) as 
regards every other branch, but the members of a branch take per 
capita as regards one another. 

Illustration 


B 


A (dead) 


A dies leaving two sons B and C. a grandson D by C, ^d two grandsons F and G 

by a predeceased son E. The property will be divided 
into three portions per stirpes, B taking one-third, C, 
taking one-third, and F and G together taking the one- 
third. F and G take per capita, that is, each taking 
one-sixth. D takes nothing, for under the Bengal 
school sons do not take any interest in ancestral pro- 
petty during their father^s lijetime. [If B had died 
leaving a widow, his third would have gone to her 
(rule 2); according to the Mitakshara law, it would 


I 

C 


D 


E (dead) 


r 

F 


have passed by survivorship to C and E). 


(l) Sibbosoondery v. BusioomutUj (1881) 7 Cal. 
191; Purna Chandra v. Saroiinl (1904) 31 Cal. 
1065. 

(m) Kishori v. Moni Mohun (1886) 12 Cal. 165. 


(n) Kiranbala v. Siulitl, 53 CTW.N. 709. 

(o) Ibid. 

(p) Dayabhaga, chap, ill, tec. 2, para 27. 
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CHAPTER XVIII 

GIFTS 

356. “Gift” defined.—“Gift consists in the relinquishment (without con¬ 
sideration) of one’s own right (in property) and the creation of the right of 
another; and the creation of another man’s right is completed on that other’s 
acceptance of the gift, but not otherwise.” 

Mitakshara, chap. 3, secs. 5 and 6. See § 358, and notes “Acceptance of gift”. 

357. What property may be disposed of by gift.— (1) A Hindu, whether 
governed by the Mitakshara or the Dayabhaga school, may disF>ose of by 
gift his separate or self-acquired property, subject in certain cases to the 
claims for maintenance of those whom he is legally bound to maintain [§ 222]. 
Reference may be made to sections 18 to 22 of the Hindu Adoptions and 
Maintenance Act, 1956. 

(2) A coparcener under the Dayabhaga law may dispose of his copar¬ 
cenary interest by gift subject to the claims of those who are entitled to be 
maintained by him [§ 282]. 

A coparcener under the Mitakshara law, however, has no such power 
[§ 258], unless {le is the sole surviving coparcener [§ 257]. 

(3) A father under the Dayabhaga law may by gift dispose of the 

whole of his property, whether ancestral or self-acquired, subject to the claims 
of those who are entitled to be maintained by him (q). 

The reason is that according to the Bengal school, “where property is held by the 
father [as the head of the family], his issue have no legal claim upon him or the pro¬ 
perty except jor their maintenance. He can dispose of it as he pleases, and they cannot 
require a partition. The sons have not ownership while the father is alive ^d free 
from defect Upon his death the property in the sons arises, and with it the right to a 
partition” (r) [§§ 273, 275]. A father under the Mitakshara law has no such power 
joint family property. He cannot dispose of it, not even his own interest therein, by 
rift. In certain cases, however, he has a special power, by virtue of his 
father, to dispose of, by gift, a smaU portion of joint family property [§§ 225 and 226]. 

(4) A female may dispose of her stridhana by gift or will, subject in 

certain cases to the consent of her husband [§ 143], The rights of a female 
have been considerably enlarged by section 14 of the Hindu Succession Act, 
1956. Reference may be made to the Notes under that post. 

(5) A widow may in certain cases by gift dispose of a small portion of 
the property inherited by her from her husband [§ 181B (2) (v)], but she 
cannot do so by will. Her rights have now been considerably enlarged by 
section 14 of the Hindu Succession Act, 1956. Reference may be made to 
the Notes under that section post. 

(6) A widow governed by the Mayukha law may alienate by gift move- 
able property inherited by her from her husband, though she cannot di^c^ 
of it by will [§ 179]. Her rights have now been considerably enlarged by 
section 14 of the Hindu Succession Act, 1956. Reference may be made to the 
Notes under that section post. 

(q) Nagalntchmee v. Gopoo (1850) 6 M.I.A. 309. (r) Sarto/ v. Deorai (1888) 10 AD. 272, 288. 15 

344 [case of a will]. I.A* 51* 
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(7) The owner of an impartible estate may dispose of it by gift or will, 
unless there be a special custom prohibiting alienation or the tenure is of 
such a nature that the estate cannot be alienated (s). 

Marumakkatayyam lou).—As to the effect of a gift by a husband to his wife and her 
children by him, her children by her former husband being alive at the date of the gift, 
see the undermentioned case (t). 

358. Delivery of possession.—(1) A gift under pure Hindu law need not 
be in writing. But a gift under that law is not valid unless it is accompanied 
by delivery of possession of the subject of the gift from the donor to the 
donee (u). Mere registration of a deed of gift is not equivalent to delivery 
of pKDssession; it is not therefore sufficient to pass the title of the property 
from the donor to the donee (v). But where from the nature of the case 
physical possession cannot be delivered, it is enough to validate a gift if the 
donor has done all that he could to complete the gift, so as to entitle the donee 
to obtain possession (u?). 

Illustrations 

(a) A executes a deed of gift of certain immovable property to B. At the date of 
the gift the property is in the possession of C who claims to hold it adversely to A. B 
sues C to recover possession of the property from him, joining A in the suit as a defen¬ 
dant. A by his written statement admits B’s claim. C contends that the. gift is void, 
inasmuch as A was out of possession at the date of the gift, and possession was not 
given to B. The gift is valid, though possession was not delivered by the donor to’ the 
donee. Their Lordships of the Privy Council said: “But it must be observed that in this 
case the dispute as to the validity of the gift is not between the donee and the donor or 
a person claiming under him. TTie person who disputes it claims adversely to both. . . . 
The donor has done all that she can to complete the gift, and is a party to the suit, and 
admits the gift to be completed**: Kalidas v. Kanhaya Lai (1884) 11 Cal. 12J, 11 I.A. 
218. followed in Mahomed Buksh v. Hooseini Bibi (x). See also Man Bhari v. Naunidh. (y); 
Muhammad Mumtaz v. Zubaida Jain (z). Mahomed Buksh’s case and Muhammad Mum- 
taz’s case were both cases under Mahomedan law w^iich, in this respect, is similar to pure 
Hindu law. 

(b) A gift of property in the occupation of tenants may be completed by the ten¬ 
ants attorning to the donee at the donor’s request: Bank of Hindtutan v. Premcha7id (a). 

(c) If the donee is already in possession, the gift may be completed by a declara¬ 
tion of gift on the part of the donor, and by acceptance on the part of the donee: Bai 
Kushal V. Lakhma (b). 

(cl) A gift among the Hindus of Berar before the application of the Transfer of 
Property Act to that State is invalid unless accompanied by delivery of possession (c). 

(d) It has been held by the High Court of Allahabad that mere delivery of a 
registered deed of gift is sufficient to complete a gift (d). This view cannot b« sup¬ 
ported unless the case was one governed by the Transfer of Property Act [see sub-§ 
(2) below]. 

(e) For the purpose of making a gift of an incorporeal right, the transfer may be 
effected in the same manner as the transfer of a chose in action (e). 

(0 Surtai V. Deorai (1888) 10 All. 272. 15 I.A. (uj) Kalidas v. Kanhaya Lai (1884) 11 Col. 

51, Venk'ita Sunja v. Court of Wards (1899) 22 121, 11 I.A. 218 [where the gift was effected by 

Mad. 383, 26 I.A. 83; Rao Bhimsinsh v. Fakir- aa ikramama, Joitaram v. Ramlaishna (1903) 27 
chand (1947) Nag. 649. Bom. 31; Raiaram v. Ganesh (1889) 23 Bom. 131; 

ft) Moithiyan v. Atjusa (1928) 51 Mad. 574, 110 Bhaskar v. Sarasvatibai (1893) 17 Bom. 486. 

I.C. 480. (*28) A.M. 870. (*) (1888) 15 Cal. 684, 701-702, 15 I.A. 81. 

(u) Hariivan v. Naran (1867) 4 Bom. H.C.A.C. (y) (1882) 4 All. 40, 45. 

31; Abaii v. Mukta (1894) 18 Bom. 688; Venlco- (z) (1889) 11 All. 460, 475-476. 16 I.A. 205. 

tachella v. Thathammal (1869) 4 Mad. H.C. 460. (a) (1868) 5 Bom. H.C.O.C. 83. 

See also Gordhandas v. Bai Ramcoover (1902) 26 (b) (1883) 7 Bom. 452. 

Bom. 449. Also see Mst. Nazi v. Mohanlal (’57) (c) Chandrabhaga v. Anandarao (1939) Nag. 293. 

A. Raj. 128. (d) Balmakund v. Bhagwan Das (1894) 16 All. 

(f) Vasudeo v. Narayan (1883) 7 Bom. 131; 185. 

Dagai v. Mothura (1883) 9 Cal. 854; Lakshimoni (c) Chalamanna v. Suhbamma (1884) 7 Mad. 

V. Xittyorumdo (1893) 20 Cal. 464. 23 [gift of a Dibaodha or corrody]; Khursadfi v. 
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(2) As regards Hindu gifts to which the Transfer of Property Act, 1882, 
applies, the rule of pure Hindu law that delivery of possession is essential to 
the validity of a gift is abrogated by sec. 123 of that Act (f). Under that 
Act delivery of possession is no longer necessary to complete a gift, nor is 
mere delivery sufficient to constitute a gift except in the case of movable pro¬ 
perty. A gift under that Act can only be effected in the manner provided 
by sec. 123. That section is as follows: — 


(i) “For the purpose of making a gift of immovable property, the transfer must be 
effected by a registered instrument signed by or on behalf of the donor, and attested by 
at least two witnesses. 

(ii) “For the purpose of making a gift of movable property, the transfer may be 
effected by a registered instrument signed as aforesaid or by delivery.” 

Gifts by Hindus to which the Transfer of Property Act, 1882, applies. —Section 123 of 
the Transfer of Property Act, 1882, has been applied to gifts by Hindus by sec. 129 of 
that Act. The Act came into force on the first day of July 1882. It extended, in the 
first instance, to the whole of British India except the territories respectively administered 
l)y the Governor of Bombay in Council, the Lieutenant-Governor of Punjab, and the 
Chief Commissioner of Burma. It was subsequently extended to the Bombay Presidency 
on the first day of January 1893, and, on the same date, to the area included within the 
local limits of the ordinary civil jurisdiction of the Recorder of Rangoon. The result is 
that the provisions of sec. 123 of the Transfer of Property Act apply to all gifts made by 
Hindus in the territories to which the Act applies since the date on which the Act came 
into force in those territories. 


Writing.—Writing is not necessary under Hindu law for the validity of any tran¬ 
saction (g). Therefore, in cases of gifts by Hindus to which the Transfer of Property 
Act docs not apply, a gift may be made orally or in writing. 

Acceptance of gift. —“A gift,” according to the Mitakshara, “consi.sts in the relin- 
qui.shnjcnt of one’s own right and the creation of the rights of another. The creation of 
another man’s right is completed on that other’.s acceptance of the gift, but not other¬ 
wise. Acceptance is made by three means, mental, verbal, or corporeal. In the case 
of land, as there can be no corporeal acceptance without enjoyment of the produce it 
must be accompanied by some little possession, otherwise the gift, sale, or other transfer 
is not complete” (H). 

The effect of sec. 123 of the Transfer of Property Act is to dispense with delivery 
of possession (i). But the Act does not dispense with the necessity of acceptance as is 
clear from sec. 122. The mere execution of a registered deed by the donor is no proot 
of acceptance by the donee. Acceptance must be proved as an independent fact. 

Gifts and bequests to unborn persons.—See §§ 360 and 373. 

359. Gift to unborn person; Rule apart from statute.—Under pure Hindu 
law, a gift cannot be made in favour of a person who was not in existence at 
the date of the gift (j). This rule still applies to cases to which the pro¬ 
visions of the three Acts mentioned in the next section (§ 360) do not 

apply (ii). 


Pcstonji (1888) 12 Bom. 573 [gift of Government 
Promissory Notes]. 

(/) Kaluonaiundaram v. Karuppa (1927) 54 I.A. 
H<K 50 Mad. 193, 100 I.C. 105, ('27) A.P.C. 42; 
Atfuarafn v. Vnman (1925) 49 Bom. 388 [F.B.], 87 
I.C. 490. t'25) A.B. 210; Dharmodas y. Nistarini 
(1887) It Cal. 446;^Balbhadra y. Bhowani (1907) 
34 C.il. 853; Bni Rambai v. Bai Mcni (1899) 23 
Bom. 234; Ram/tminha v. Gopala (1896) 19 Mad. 
433; Alahi v. Muua (1901) 24 Mad. 513, 522; 
Plttilchand v. Lfikkhu (1903) 25 All. 358; LaUn 
Sinuh Our Narnin (1923) 45 All. 115, 68 I.C. 
798, ('22) A.A, 467 [F.B.]; Rangonadha v. Baghi- 
ffitld (1906) 29 Mad. 412, 415. But see Mooio- 
hhai V. Yacnobhai (190.5) 29 Bom. 267. See also 
. Sadik Hu^am Khan v. Hashim AH Khan (1916) 43 


212. 222, 223, 38 AM. 627. 6-47. 36 I C. 

(’16) A.P.C. 27. 121 

) Baiaram v. Appa (1872) 9 Bom. » 

lUT'fhad V. Sheo Dyal (1876) 26 W.R. oo, 3 
2.59. , 

) Mitaksh.ara chap, nu secs. 5 and o, 
Dharmodas v. Nistarini (1887) 14 Cal. 446. 

Tncore v. Tagore (1872) 9 
100. I.A. Sup. Vol. 47. 67. 70; Ba, 
fl891) 1.5 Bom. 443; Sr* Jla’a^ 
ri Rahh Suraneni (1908) 31 . c r 

1) Raman Nadar v. Rasaiamme (70) 



§§ 359, 360 


GIFTS 


441 


For exception to this rule, see notes to § 372. As to bequests, see § 372. As to 
trusts, see § 366. As to gift to an idol, see § 410. 

360. Gift to unborn person: Rules as altered by statute.—(1) The I'ule 
of Hindu law stated in § 359 that a gift cannot be made in favour of an unborn 
person has been altered by three Acts, namely, the Hindu Transfers and 
Bequests Act, 1914, the Hindu Disposition of Property Act, 1916, and the 
Hindu Transfers and Bequests [City of Madras] Act, 1921. The rule as 
altered by these Acts may be stated as follows: — 

Subject to the limitations and dispositions contained in Chapter U of the 
Transfer of Property Act, 1882, no gift is invalid by reason only that any 
person for whose benefit it may have been made was not bom at the date of 
the gift. 

This rule, however, is not of universal application, but is confined to the 
following transfers, by way of gift: — 

(i) to transfers executed on or after the 14th February 1914, by Hindus 
domiciled in the State of Madras except the City of Madras, and, in 
the case of transfers executed befo'^e that date, to such of the dis¬ 
positions thereby made as are intended to come into operation at a 
time which is subsequent to that Act: Hindu Tra-nsfers and Bequests 
Act, 1914. The Hindu Transfers and Bequests Act, which applied 
to the State of Madras except the city of Madras, now stands repeal¬ 
ed with effect from 1st February, 1960 and the Hindu Disposition of 
Property Act, 1916 has now been made applicable to the State of 
Madras also.* 

(ii) to transfers executed on or after the 20th September 1916, by 
Hindus in any part of India except the state of Madras: Hindu 
Disposition of Property Act, 1916: The Hindu Disposition of 
Property Act, 1916, which originally applied to the rest of India 
except the State of Madras, has now been made applicable to the 
State of Madras also.* 

(iii) to transfers executed on or after the 21th March, 1921, by Hindus 
domiciled within the limits of the ordinary original civil jurisdiction 
of the High Court of Madras, and, in the case of transfers executed 
before that date, to such of the dispositions thereby made as are in¬ 
tended to come into operation at a time which is subsequent to the 
14th. February, 1914: Hindu Transfers and Bequests [City of Mad¬ 
ras'] Act, 1921. The Hindu Transfers and Bequests [City of Mad¬ 
ras] Act, 1921, which applied to the City of Madras stands repealed 
with effect from 1st February, 1960 and the Hindu Disposition of 
Property Act, 1916 has now been made applicable to the City of 
Madras also.* 

(2) The limitations and provisions contained in Chapter II of the 
Transfer of Property Act, 1882, are discussed in §§ 383 to 387 below. For the 
present they may be summarised as follows: (a) if the gift to an unborn 
person is preceded by a prior disposition, the gift shall be of the whole 

_•See Miscellaneotu Penonal Laws (Extcnsioa) Act XLVlll of 1959. 
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residue; (b) the gift shall not offend the rule against perpetuities; (c) if a gift 
is made to a class of persons ^^dth regard to some of whom it is void under 
(a) or (b), the gift fails in regard to those persons only and not in regard to 
the whole class; (d) if a gift to an unborn person is void under (a) or (b) 
any gift intended to take effect after such gift is also void. 

History of the legislation on the subject .—It was held by the Privy Council in the 
Tagore case in 1872 that a Hindu cannot dispose of his property by ^ft in favour of a 
person who was not in existence at the date of the gift [§ 35], nor could he dispose of 
his property by will in favour of a person who was not in existence at the date of the 
death of the testator [§ 372]. The first enactment which validated gifts and bequests in 
favour of unborn person was the Hindu Transfers and Bequests Act, 1914. This was an 
Act of the Madras Legislature. It applied in terms to the whole of the State of Madras 
and was intended so to apply. It was followed by Hindu Disposition of Property Act, 
1916, which was an Act of the Imperial Legislature. It applied to the whole of British 
India except the province of Madras for which legislation had already been made by the 
local Act, of 1914. After the Act of 1916 was passed, the High Court of Madras held 
as to the Madras Act of 1914 that the local Legislature had no power to take away the 
right of a Hindu domiciled within the local limits of the ordinary original civil jurisdic¬ 
tion of High Court of Madras to be governed by the Hindu law as it stood when the 
High Courts Act, 1861, was passed. The fact, however, was that the Hindu law as it 
then stood did allow gifts and bequests in favour of unborn persons, and the Tagore case 
had misinterpreted that law (j2). This led to the enactment by the Imperial Legislature 
of the Hindu Transfers and Bequests [City of Madras] Act, 1921. This Act extends in 
effect the local Act of 1914 to Hindus domiciled in the City of Madras. It also vali¬ 
dates gifts and bequests made by Hindus domiciled in the City of Madras subsequent to 
the 14th February 1914, being the date on which the local Act of 1914 came into force. 
The result is that as between them the Acts of 1914 and 1921 apply to the whole State 
of Madras, and the Act of 1916 applies to the rest of India. 

It may be noted, however, that, as stated earlier, with effect from 1st February, 1960, 
The Hindu Transfers and Bequests Act, 1914, and The Hindu Transfers and Bequests 
[City of Madras] Act, 1921 stand repealed, and The Hindu Disposition of Property Act, 
1916, has now been made applicable to the whole of India including the State and City 
of Madras, excepting the State of Jammu and Kashmir. See Miscellaneous Personal 
Laws (Extension) Act XLVIII of 1959. 

Gifts and bequests, however, in favour of unborn person, could only be made sub¬ 
ject to certain limitations and provisions. These limitations and provisions were not the 
same undei- 'the three Acts. To attain uniformity the three Acts were amended by the 
Transfer of Property (Amendment) Supplementary Act, being Act 21 of 1929. wmch 
came into force on the 1st April 1930. These limitations and provisions are more or less 
the same both in the case of gifts and of wills and they are dealt with together in §§ 38o 
and 384. Except as to these, we have dealt separately with gifts and bequests in favoui 
of unborn persons, not because there is any material difference between them, but 
because a separate treatment must conduce to a clear understanding of the subject. As 
to bequests to unborn persons, sec § 373. 

361. Reservation of life interest.—A gift of property is not invalid be¬ 
cause the donor reserves the usufruct of the property to himself for life (k). 

Illustration 

A executes a registered deed of gift of seven villages to her daughter, and deliv^s 
immediate possession of four villages to her. As to the remaining fbree villages 
condition is that she will retain possession and enjoy the profits thereof ^^rmg ner , 
time, but will not have power to make any transfer in respect thereof, ^le 
not only as regards the four villages, but as to the other three also. There bei ^ 
intention to effect a transfer in praesenti of the proprietary interest m all tne 
villages and to vest the same in the donee, the reservation of the right to enjoy 
fruct on the three villages during her own life-time does not make fbe gift inva 
the three villages: Lallu Singh v. Gut Narain (1923) 45 AIL 115, 68 I.C. 793, ( ) 

467[F.B.]. 


(>2) Rarrutn Naddor v. Raaalamma (-70) A.S.C. (k) LaUu Singh v. Gur Narain (1923) 45 AIL 
1759. 113. 68 I.C. 798, ('22) A.A. 467 IF.B.]. 
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362. Conditions restraining alienation or partition.—Where property is 
given subject to a condition absolutely restraining the donee from alienating 
it (1), or it is given to two or more persons subject to a condition restraining 
them from partitioning it (m), the condition is void, but the gift itself remains 
good [§ 393]. 


363. Revocation of gift.—A gift once completed is binding upon the 
donor, and it cannot be revoked by him (n), unless it was obtained by fraud 
or undue influence (o). 

Where a gift is made by a Hindu widow, the burden lies upon the donee to show 
that she made the gift with a full understanding of what she was doing and was aware 
of her rights (p). 

364. Gift in fraud of creditors.—A gift made with intent to defeat or 
defraud creditors is voidable at the option of the creditors (q). 

365. Donatio mortis causa.—A donatio mortis causa, that is, a gift made 
in contemplation of death, is recognized by the Hindu law (r). 


366. Trusts.—(1) Trusts are no more strange to the Hindu than to the 
English system of law (s). Before the enaccment of the Indian Trusts Act, 
1882, a trust could only be created by delivery of possession, or its equiva¬ 
lent (t), to trustees as in the case of a gift. But a Hindu trust governed by 
the Act can only be created in the manner provided by sec. 5 of that Act. 
That section is as follows: — 


(1) “No trust in relation to immovable property valid unless declared by a non¬ 
testamentary instrument in writing signed by the author of the trust or the trustee and 
registered, or by the will of the author of the trust or of the trustee. 

(ii) “No trust in relation to movable property is valid unless declared as aforesaid 
or unless the ownership of the property is transferred to the trustee” (u). 

(2) A trust cannot be created except in favour of a person to whom a 
gift or bequest can be validly made. Nor can a trust be made a means of 
effecting a course of devolution opposed to the Hindu law of property and 
succession. In other words, trusts are to be regarded as gijts alike as to the 
property which can be transferred as to the persons to whom it can be trans¬ 
ferred (v). 

There is some authority for the proposition that under the Hindu law, in cases not 
governed by the Indian Trusts Act, 1882, a mere declaration of trust, not amounting to 
a legal transfer, can be enforced in favour of the object of the trust (iv). 


0) AnanOia v. Nagamuthu (1882) 4 Mad. 200; 
A(i Hnsan v. Dhirja (1882) 4 All. 518; Bhairo v. 
Parme^hri (1885) 7 All. 516 [case of a deed of 
compromise]; Mtithukumara v. Anthony (1915) 38 
Mad. 867, 24 I.C. 120; Rukminibai v. Laxmibai 
(1920) 44 Bom. 304, 56 I.C. 361, (’20) A.B, 73 
[Agrahar gift]. See Transfer of Property Act 
s. 10. 

(m) Narayanan v. Kannan (1884) 7 Mad. 315. 
Transfer of Property Act, s. 11. 

(n) Ganua Baksh v. Jagat Bahadur (1896) 23 
Cal. 15, 22 I.A. 153; Rajaram v. Ganesh (1899) 
23 Bom. 131; Ammaponammal v. Shanmugam 
(’71) A.M. 370. 

(o) ^^anigaori v. Narondas (1891) 15 ^om. 549. 

(p) Deo ICuar v. Man Kuar (1894) 17 All. 1, 21 
I.A. 148 [gift set aside—suit brought eight years 
after date of gift'-^ocument not explained to 
donor]. 

(q) Nasir v. Mata (1680) 2 AH. 891; Roi 

Bishm Chand v. Muesamat Asmai^ Koer (1884) 


6 All. 560, 11 I.A. 164. 

(r) Visalatchmi v. Suhhu (1871) 6 Mad. H.C. 
270; Bhaskar v. Sarasvatibai (1893) 17 Bom. 486, 
495. 

($) Tagore V. Tagore (1872) 9 Beng. L.R. 377, 
401-402. I.A Sup. Vo!. 47-71-72; Srf Sri Sridhar 
Utt V. Manindra Kumar Mitra (1940) 2 Cal. 285, 
195 I.C. 475, (*41) A.C. 272. 

(() Gordhandas v. Bat Ramcoover (1902) 26 Bom. 
449. 470-471. 

(u) Ranganadha v. Baghirathi (1906) 29 Mad. 
412, 415. 

(u) Ka^ndas Narrandas, in re (1881) 5 Bom. 
154, 173-174; Tagore v. Tagore (1869) 9 Beng. 
L.R. 377, 401-402, I.A. Sup. Vol. 47, 71-72; 
Rajender v. Sham Chund (1881) 6 Cal. i06. 

(u>) Chatli V. Pundrangi (1884) 7 Mad. 23; 
Hirbai v. Jan Mahomed (1883) 7 Bom. 229; Bha-n- 
kar V. SaratwUibai (1893) 17 Bom. 486, 498-501; 
Gordhandas v. Bai Ramcoocer (1902) 26 Bom. 
449, 472. 
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Note .—Under Hindu law a Hindu cannot by will bequeath property which he could 
not have alienated by gift inter uiuos. That rule is now considerably modified in case 
of persons governed by the Mitakshara law. Section 30 of the Hindu Succession Act, 
1956. now permits a member of a Mitakshara coparcenary to dispose of by will his un¬ 
divided interest in the coparcenary property. A coparcener under the Mitakshara law 
has no power to dispose of his coparcenary interest by gift. That rule is not affected 
by the new legislation but he is now entitled to dispose of such interest by will. The 
position of a coparcener under the Dayabhaga law has not been altered in any manner. 
He could always dispose of his coparcenary interest by gift or will subject to the claims 
of those who were entitled to be maintained by him. 


367. Persons capable of making wills.—Subject to the provisions here¬ 
inafter contained every Hindy who is of sound mind, and not a minor, may 
dispose of his property [§ 371] by will (x). 


Burde7i of proof. —As regards the onus of proof in cases of wills the rules of law 
are quite clear. The first rule is, that “the onits probandi lies in every case upon the 
party propounding a will, and he must satisfy the conscience of the Court that the 
instrument so propounded is the last will of a free and capable testator.” The second 
rtile is, that “if a party writes or prepares a will under which he takes a benefit, or if 
any other circumstances exist which excite the suspicion of the Court, and whatever their 
nature may be, it is for those who propound the will to remove such suspicion, and to 
prove affirmatively that the testator knew and approved the contents of the will, and it 
in only where this is done that the onus is thrown on those who oppose the will to prove 
fraud or undue influence, or whatever they rely on to displace the case for proving the 
will (y)." Reference may be made to the undermentioned decisions where the Supreme 
Court has considered the general principles relating to proof (yl). 

Wills unknown to pure Hindu law .—The idea of a will is wholly unknown to the 
pure Hindu law. But the testamentary power of Hindus has now long been recognized, 
and must be considered as completely established (z). 

Joint will. —See note below document described as a will may not be a will.** 

Minorus toill.—A Hindu who has not attained majority within the meaning of the 
Indian Majority Act, 1875, sec. 3, is not competent to make a will. See also the Indian 
Succession Act, 1925, sec. 2(c), where the expression “minor” is defined. 

A document described as a loill may not be a will. —The expression “will” is defined 
in the Indian Succession Act, 1925, as the legal declaration of the intention of a 
with respect to his property which he desires to be carried into effect after his death. A 
document by which no property is disposed of, but which merely gives an authority 
to adopt, though described by the testator as a will, is not a will (c). Similarly, since a 
minor is not competent to make a will, any declaration by him with respect fo bis pro¬ 
perty cannot be said to be “legal” declaration, and the document comprising the decla¬ 
ration, though described as a will, is not a will at all (d). 

Registration in Book not appropriate for uiill.—Where it appears from the 
a document and the circumstances in which it was executed that it is ^ the fact 

it is registered in Book IV (Miscellaneous Register) kept under the Registration Act. . 
instead of in Book III, is insufficient to outweigh those terms and those circumstances i }■ 


(X) Hardtccri v. Comi (1911) 33 All. 525, 9 I.C. 
1017; Bal GuJah v. Thakorelal (1912) 36 Bom. 622, 
17 I.C. 80; Krithnamachariar v. ^ .shtunnachanar 
(1915) 38 Mad. 166, 19 I.C. 452, ('15) A.M. 815. 

(tj) Laeftho Bibi v. Gopi Narain (1901) 23 All. 
472; S/iama Charn v. Khettromoni Daii (1900) 27 
Cal. 521, 27 I.A. 10; Sukh Dei v. Kedar Sath 
(1901) 23 All. 40.5, 28 I.A. 186; Rash Mohini v. 
Umesh Chunder (1898) 25 Cal. 824, 25 I.A. 109. 

(l/l) Rani Purnima v. Kumar Khagendra (1962) 
3 S.e.R. 195; Venkatachala v. Ihimmaiamma 
(1959) Suppl. 1 S.e.R. 426. 


(X) Soorieemonev Dossee v. 

fc (1862) 9 M.I.A. 123. 136; Beer ^ertab v. 

,iender Periab (1867) 12 M 44 

(c) Jagannatha v. Kunja (1921) 48 I-A- • 
ad. 733. 64 I.C. 438. (’22) A.^C. 1^- 
(tl) Kondopalli VUayaratnam v. M 

uiL Rao (1925) 52 I.A. 305. 48 Mad. 614. 89 

733, (*25) A.P.C. 196. ?8 

(e) Krishna Rao v. Sundara Sita (1931 5 
i. 148, 54 Mad. 440. 131 I C. 318, (31) 

P.C. 109. 
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368. What property may be bequeathed by will,—(1) Prior to the 
coining into operation of the Hindu Succession Act, 1956, it was a rule firmly 
established that a Hindu cannot by will bequeath property which he could 
not have alienated by gift inter vivos [§ 357]. In the undermentioned case 
the Supreme Court pointed out that a father in a Mitakshara family has 
a very limited right to make a wiU and the mere fact that the father after 
making some dispositions gave the residue to his son and the son took out 
probate and carried out the wishes of the father would not change the nature 
of the joint family property (el). Even after the Succession Act, 1956, a 
Hindu cannot by will so dispose of his property as to defeat the legal right 
of his wife or any other person to maintenance. Reference may be made to 
sections 18 to 22 of the Hindu Adoptions and Maintenance Act, 1956 (f). 


(2) The rule stated above that a Hindu cannot by wiU bequeath pro¬ 
perty which he could not have ahenated by gift inter vivos is now altered by 
section 30 of the Hindu Succession Act, 1956, which permits a member of a 
Mitakshara coparcenary to dispose of by will his undivided interest in the 
coparcenary property. Reference may be made to Notes under that section, 

post. 


See Indian Succession Act, 1925, Schedule HI, paras. 1 and 2. 

(3) As regards property which a Hindu could dispose of by will, the 
following propositions are to be noted: — 

(i) According to all the schools a Hindu could dispose of by will his 
separate or self-acquired property (g) [§ 222]. 

(ii) According to the Dayabhaga law, a lather could dispose of by will 
all his property, whether ancestral or self-acquired [§ 274]. Simi¬ 
larly, a coparcener could dispose of by will the whole of his interest 
in the joint family property (h) [§ 282]. 

According to the Mitakshara law, no coparcener, not even a father, 
could dispose of by will his undivided coparcenary interest (i) even 
if the other coparceners consented to the disposition, the reason being 
that “at the moment of death the right of survivorship [of the other 
coparceners] is in conflict with the right by devise. Then the title 
by survivorship, being the prior title, takes precedence to the exclu¬ 
sion of that by devise” (j). A sole surviving coparcener could, how¬ 
ever, bequeath the joint family property as if it was his separate 
property (k). 


(«1) VaUiammai Achi v. Sagappa Chettiar (*67) 
A S C 1153* 

(h For decisions prior to the Act see Sonotun v. 
/uggutsoondree. (1859) 8 M.I.A. 66-68; fleer 
tab V. flo/ender Pertab (1867) 12 M.I.A. 1, 38; 
Promotha Nath v. Nagendrabala (1908) 12 C.W.N. 
808. 

(«) (1867) 12 M.I.A. 1. 38. supra. 

(h) Nagalutchmee v. Gopoo (1856) 6 M.I.A. 

309, 344; Sarto/ v. Deora] (1888) 10 All. 272, 

288. 15 I.A. 51. . 

(i) Vitla Batten v. Yamenamma (1874) 8 Mad. 
H.C. 6: L^kshman v. Bamchandra (1881) 5 Bom. 
48 7 lA 181; Harilal v. Bat Mani (1905) 29 
Bom. 351- Lalta Prasad v. Sri Mahadeoji (1920) 42 
AU. 461. 58 I.C. 667, (*20) A.A. 116; VenAazta- 


rao V. Venkateswararao (’56) A. Andh. Pra. 1. Re¬ 
ference may be made to M. N. Aryamurthi v. M. 

L. Subbaraya (’72) A.S.C. 1279. 

(/) Vitla Batten v. Yamenamma (1874) 8 Mad. 

H. C. 6; Lakhmi Chand v. Anandi (1926) 53 I.A. 
123, 48 All. 313, 95 I.C. 566, (’26) A.P.C. 54; 
Bhifdutbhai v. Purshottam (1926) 50 Bom. 558, 96 

I. C. 421, (’26) A.B. 378 [wUl though made with 
consent of son held void); Anandrao v. Admini¬ 
strator General of Bombay (1896) 20 Bom. 450 
explained; Subbarami v. Ramamma (1920) 43 Mad. 
824, 69 I.C. 681, (’20) A.M. 637. 

(fc) Nagalutchmee v. Gopoo Nadaraia (1856) 6 

M. I.A. 309; Narottam v. Narsandas (1866) 3 Bom. 
H.C.A.C. 6. 


446 PRINCIPLES OF HINDU LAW §§ 368 , 369 

Since a will operated from the date of the testator’s death, it was held that if a 
coparcener subsequently came mto existence such as a son adopted by him (1), a son 
subsequently born to him (m), including a posthumous son (n) or the posthumous son of 
a deceased coparcener, the will, so far as it dealt with the coparcenary property, was 
inoperative and the property passed to him by survivorship. But if the son whether 
natural born or adopted , died in the lifetime of the testator, the will stood, and the 
devisee was entitled to the property given to him by the will (o). See sub-paragraph (2) 

Though a father could dispose of a small portion of ancestral movables 
by way of gi/t, he could not do so by will (p) [§§ 225, 226]. See 
sub-paragraph (2) above. 

(iii) A Hindu female could dispose of her stridhana by will, subject in 
certain cases to the consent of her husband [§ 143]. After the 
coming into force of the Hindu Succession Act, 1956, her rights are 
considerably enlarged. See section 14 of that Act and Notes 
thereunder. 

(iv) The owner of an impartible estate could dispose of it by will, in the 
absence of a special custom prohibiting alienation, or where the 
tenure was of such a nature that it could not be alienated (q). See 
Chapter XXVII post. 

Disitiheritance.—There is nothing to prevent a Hindu from so disposing of his pro¬ 
perty by will as to defeat the rights of his sons, wife, or other heirs even to the extent 
of completely di^nheriting them (r). No express words are necessary to disinherit the 
heirs; it is sufficient if the property is bequeathed to some other person (s). But if the 
bequest to that person is not valid, there will be an intestacy to that extent, and the 
property will go to the heir, notwithstanding express directions in the will that he shall 
not take. The estate must go to somebody, and if there is no valid disposition, it rrtust 
go to the heir (t). Similarly, where under the terms of a will the corpus of the estate is 
not to vest until the happening of a certain event, it will in the meantime vest in the 
heir (u). 

Will by father making gifts to charity .—A will by father making gifts to charity was 
valid if it was consented to by the sole surviving son (v). 

369. Section 57 of the Indian Succession Act, 1925.—The Indian Suc¬ 
cession Act, 1925, consists of eleven parts. Part VI relates to testamentary 
succession and comprises secs. 57 to 191. Of these only some apply to Hindu 
wills, being those, mentioned in Schedule III to the Act. But these, again, 
do not apply to all Hindu wills, but only to such classes of wills as are speci¬ 
fied in sec. 57 of the Act. 

S. 57 “The provisions of this Part (that is, Part VI of the Act) which are set out in 
Schedule III shall, subject to the restrictions and modifications specified therein, apply 


(0 Venkntanaraijana v. Subbammal (1915) 43 

I.A. 20, 39 Mad. 107, 32 I.C. 373, (’15) A.P.C. 
37; Parma Nand v. S/iii; Charan Das (1921) 2 Lah. 
69, 59 I.C. 236, ('21) AX. 147; Vitla Butien v. 
Yamenamma (1874) 8 Mad. H.C. 6; Rani Raghu- 
bans V. Rag7i«ra/ Singh (1947) All. 556. 

(m) Lalita Deci v. Ishar Das (1933) 14 I>ah. 178, 
138 I.C. 58, (’33) A.L. 544. 

(n) Hanmant v. Bhunacharya (1888) 12 Bom. 
105; Minakshi v. Virappa (1885) 8 Mad. 89. 

(o) Bodi V. Venkataswami (1915) 38 Mad. 369, 
21 I.C. 73, (’15) A.M. 1077. 

(p) Parvatibai v. Bhagu:ant (1915) 39 Bom. 593, 
31 I.C. 280, (’15) A.B. 265; Subbarami v. Ram- 
amma (1920) 43 Mad. 824, 59 I.C. 681, (’20) 
A.M. 637; Patra Chariar v. Sriniooia (1917) 40 
Mad. H22, 40 I.C. 118, (’18) A.M. 531 (where 


he other coparceners had consented to the be- 

[uest]. ^ < 

(q) Sri Rain Rao Venkata Surya v. Court or 

Yards (1899) 22 Mad. 383, 26 I.A. 83 [wilU; 
lanai V. Deorai (1888) 10 All. 272, I® I.A. 5i 
gift]. Thyagasundaradoss v. Pandia ('65) 

730. ^ cj. 

(r) Mulraz v. CJutUkany (1838) 2 f// 

\ubbcyya v. Surayya (1887) 10 Mad. 2ol; ^ 
am V. Narsandas (1886) 3 Bom. H.C.A.C. 6. 

(s) Prosunno v. Tarrucknath (J873) 10 

(t) Tagore v. Tagore (1872) 9 L.R. 377, 

“fio Amulya V. KM Dc, (1905) 

(c) Srinicosagam v. Chtnmammal (1946) Mao. 
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§§ 369, 369A, 370 - 

(a) to all wills and codicils made by any Hindu, Buddhist, Sikh, or Jain, on or after 
the 1st day of September, 1870, within the territories which at the said date 
were subject to the Lieutenant-Governor of Bengal or within the local limits of 
the ordinary original civil jurisdiction of the High Courts of Judicature at 


Madras and Bombay; 

(b) to all such wills and codicils made outside those territories and limits so far as 
relates to immovable property situate within those territories or limits; and 

(c) to all wills and codicils made by any Hindu, Buddhist, Sikh, or Jain, on or 
after the 1st day of January, 1927, to which those provisions are not applied by 

clauses (a) and (b).” 


369A. Form of will.—The following Hindu wills and codicils are re¬ 
quired to be in writing signed by the testator and attested by at least two 
witnesses (lo), as provided by sec. 63 of the Indian Succession Act, 1925. 

(a) all wills and codicils made by any Hindu, Buddhist, Sikh, or Jain, on or after 
the 1st day of September, 1870, within the territories which at the said date 
were subject to the Lieutenant-Governor of Bengal or within the local limits of 
the ordinary original civil jurisdiction of the High Courts of Judicature at Madras 
and Bombay; 

(b) all such wills and codicils made outside those territories and limits so far as 
relates to immovable property situate within those territories or limits; and 

(c) all other wills and codicils made by any Hindu, Buddhist, Sikh, or Jain, on or 
after the 1st day of January, 1927. 


This section is but a limb of sec. 57 of the Indian Succession Act, 1925. See § 369 
above. 

Before the Hindu Wills Act, 1870, no Hindu will was required to be in writing, the 
will could be oral or in writing (x). U the will was in writing, it did not require to be 
signed or attested (y). Probate was granted of oral wills as well as of written wills (z). 
The Hindu Wills Act was the first enactment which required Hindu wills to be in 
writing That Act, however, applied to certain wills only, being those specified in els. 
(a) and (b) of this section. Other wills were not required to be in writing. They could 
be made orally. By the Indian Succession (Amendment) Act, 1926, those wills also were 
required to be in writing. This Act is reproduced in cl. (c) of this section. The result 
is that every Hindu will made after the 1st January, 1927, must be in writing signed by 
the testator and attested by at least two witnesses as provided by sec. 63 of the Indian 
Succession Act, 1925. 


No particular form necessary for a will. —A will need not be in any particular form. 
It is sufficient if it contains the testamentary wishes of the deceased. Thus a petition 
to the Revenue authorities (a), a statement made before a Revenue official and recorded 
by him (b), entries in a wajib-uUarz (c), a matrimonial arrangement deed (d), a mook- 
tiamamah or power of attorney (e), a deed of settlement made at the time of adop¬ 
tion (/), and a tamlikanama or deed of assignment (g), containing testamentary disposi¬ 
tions of property, have been held to amount to a will. 


370. Revocation of will: alterations in will.— (1) No will or codicil speci¬ 
fied in els. (a) and (b) of § 369A above can be revoked except in the manner 
provided by sec. 70 of the Indian Succession Act, 1925. Nor can it be altered 
except in the manner provided by sec. 71 of the Act. 


(w) JUmakanta v. Biatcambhar (1929) 8 Pat. 419, 
117 I.CT 874. (’29) A.P. 401. 

(x) Hari v. \foro Lakshman (1887) 11 Bom. 89, 
93; Bhagican v. Kala (1877) 1 Bom. 641. 

(y) Tara Chand v. Nobin Chunder (1869) 3 

W.R. 138; Radhabai v. Ganesh (1879) 3 Bom. 7; 
BapuH Jagannath’ In re (1896) 20 Bom. 674; /onfci 
V. Kaltu Mai (1909) 31 AH. 236, 2 I.C. 213 
[draft will]- 

(z) Gokul Chand v- Mangal Sen (1903) 25 All- 
313. 


(a) .\fahomcd Shamsool v. Sheu;ukram (1874) 14 
Bena, L.R. 226, 2 I.A. 7. 

<b) Kalian Singh v. Saniral Sing/) (1885) 7 All¬ 
ies. 

(c) Mathura Das v. Bhikhan Mai (1897) 19 AIL 
16. 

(d) Din Tarini v« Krishrui (1909) 36 CaL 149- 

(e) KoUany v, Luchmee (1875) 24 W.R- 395. 

(f) Lakrhmi v. Subramanya (1889) 12 Mad. 490- 
Thakur Ishri Singh v. Baldeo Singh (1884) 

le Cal- 792^ 11 I.A- 135- 
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(2) The above rule applies also to wills and codicils specified in cl. (c) 

of para, 369A, but only to such revocation and alterations as are made on or 
after the 1st October, 1929. 


® Hindu is not revoked by the marriage of the maker 
thereof (h) nor is it revoked, as regards self-acquired property, by the sub- 
sequent birth or adoption of a son (§ 498). 


with the 


371. Wills founded on the law of gifts.—Bequests stand substantially on 

the ^me fating as gifts (j). It has been so laid down by their Lordships of 

Council in the Tagore case. In that case their Lordships said: — 

Lven If wills are not universally to be regarded in all respects as gifts to 

take effect upon death, they are generally so to be regarded as to the pro- 

pcrty which they can transfer, and the persons to whom it can be trans¬ 
ferred (k). 


^ aeoT^JifrrnnlH as before the Acts referred to in 

of the efft cn a lie ^ favour of a person who was not in existence at the date 

was not iA ^ favour of a person who 

was not in existence at the testator s death. See §§ 372, 373. 


372. Bequest to unborn person: Rule apart from statute.—A person 

capable of taking under a wiU must, either in fact or in contemplation of 

law, be in existence at the death of the testator (I). This rule stiU applies to 

which the provisions of the three Acts mentioned in the next section 

(§ 373) do not apply. This rule was discussed by the Supreme Court in the 
undermentioned case (11). 


U i” ^ bequest to a person not in existence at the testatov^a death 

huihanH the womb ^d a son adopted by a widow after the death of her 

husband are in contemplation of law m existence at the death of the tesUtor. 

from testator’s son in case he should marry within ten years 

at thp tpcfnt valid, provided the son marries a girl who was in existence 

at the testators death (m). as the rule in this section does Rot apply. 


Illustration 


tbp ^ no effect if L has no child, at the time of 

Hppth testetor, even though L has a son bom some time eker the testator's 

death (n). The decision is also based on another ground. 


laying down the above rule in the Tagore case the 
. . Committee desired not to express any opinion as to certain exceptional cases of 
provisions by rneans of contract or of conditional gift on marriage or other family pro- 
vision for which authority may be found in Hindu law or usage.” Thus where a suit 
against a Hmdu widow by a person claiming to be the adopted son of her husband was 


(h) Indian Succession Act, 1925, s. 57, 
ii) Maharaiah Pertab Narain v. Sufc^ao Kooer 
(1877) 3 Cal. 620, 643, 4 I.A. 228, 245; Vcntay- 
unmma v. VenAuUnramnno^uamma (1902) 25 XfaH 
678, 29 I.A. 1.56. 

(/) Seth Mutchand v. Bai Mancha (1883) 7 Bom. 
491, 493. 

tk) Tagore v. Tagore (1872) 9 Bong. L.R. 377, 
399, I.A. Sup. Vol. 47, 69; Motivahu v. Mamubai 
11897) 21 Bom. 709, 721, 24 I.A. 93. 105. 

(0 Tagore v. Tagore (1872) 9 Beng. L.R. 377, 


397, 400, I.A. Sup. Vol. 47. 67, 70; Chandi Chum 
V. Sidestcari (1889) 16 Cal. 71, 15 l A. 149; 
Venkata v. Suraneni (1908) 31 Mad. 310; Bai 
Mamubai v. Doasa (1891) is Bom. 443. 

(II) Baman Nadar v. S. Roeoiornma (’70) A-S.C. 
1759. • 

(m) Dtnesli Chandra v. Birzj Kamini (1912) 39 

Cal. 87, 11 I.C. 67. ' 

(n) Nakahetrarruili Dei v. Bniasunder Das (1933) 
12 Pat, 708, 146 I.C. 865, (*33) A.P. 647. 
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con^romised by an agreement which provided that on the plaintiff relinquishing his 
claim to a zamindari, the widow and her heirs holding the zamindari should pay a 
specified annuity to the plaintiff and his heirs /rom generation to generation^ it was held 
by their Lordships of the Privy Council that the annuity was a charge upon the estate, 
and the agreement was enforceable against the widow’s successors. Dealing with the 
argument that the grant was void as offending against the rule against perpetuity, their 
Lordships said: “A second contention was that this was a creation of a kind of perpe¬ 
tuity, which the law did not allow, or an attempt to create a permanent relation which 
was impossible of creation. Whatever might be said about that, if this agreement lay in 
covenant, seeing that it lies in a charge, there is no difficulty in making it perpetual as 
long as there are lineal or collateral heirs of the grantee, and in our view the District 
JuQge and Seshagiri Aiyar, J., in the High Court were right in holding that this is a 
charge” (o). It has also been held that an annuity left by a Hindu to his daughter for 
her life, and then to her son absolutely—the annuity having been made a charge on the 
estate—is valid, though the son might be bom after the death of the testator. A grant 
of this description does not violate the rule against pei-petuity (p). 

The rule in this section applies to the office of a Shebait and a direction in the will 

that the office should be held by an unborn person was held to be invalid (q). 

The rule laid down in this section is applicable to all wills, whether they are govern¬ 
ed by the Dayabhaga law or the Mitakshara law (r), and whether they are or are not 
subject to the provisions of the Indian Succession Act, 1925, relating to Hindu wills (s). 
It may here be observed that the testator in the Tagore case was governed by the Daya¬ 
bhaga school, and the will was made long before the Hindu Wills Act, 1870, came into 

force. As to the law as altered by statute, see § 373. 

373. Bequest to unborn persons: Rule as altered by statute.—(1) The 
rule of Hindu law stated in § 372 that a bequest cannot be made in favour 
of a person who was not born at the date of the testator’s death has been 
altered by three Acts, namely, the Hindu Transfer and Bequests Act, 1914, 
the Hindu Disposition of Property Act, 1916, and the Hindu Transfers and 
Bequests [City of Madras] Act, 1921. The rule as altered by these Acts may 
be stated as follows: — 

Subject to the limitations and provisions contained in sections 113, 114, 
115 and 116 of the Indian Succession Act, 1925, no bequest shall be invalid 
by reason only that any person for whose benefit it may have been made was 
not bom at the date of the testator^s death. 

This rule, however, is not of universal application, but is confined to the 
following cases, namely: — 

(i) to wills executed on or after the 14th February 1914, by Hindus 
domiciled in the State of Madras except the city of Madras, and in 
the case of wills executed before that date, to such of the disposi¬ 
tions thereby made as are intended to come into operation at a time 
which is subsequent to that date: Hindu Transfers and Bequests 
Act, 1914; 

(ii) to wills executed on or after the 20th September 1916, by Hindus in 
any part of India except the State of Madras: Hindu Disposition of 
Property Act, 1916; 


(o) Rajah of Ramnad v. Sundara (1919) 46 I.A. 
64. 42 Mad. 581, 49 I.C. 704, (’18) A.P.C. 156. 
See alto lUtojeh Solehman Quadir v. Nawab Sir 
Salinmllah (1922) 49 I.A. 153. 49 Cal. 820, 69 
I.C. 138. ('22) A.P.C. 107. 

(p) Jatindru v. Ghanesyam (1923) 50 Cal. 266, 
72 I.C. 1019, (’23) A.C. 27. 

(fl) Manohar Mukherji v. Bhupcndranuth Mukhgr- 


H (1933) 60 Cal. 452, 141 I.C. 544. ('32) A.C. 
791 overruling Mathura Nath v. Lakhi Naraijx 
(1923) .50 Cal. 426, 75 I.C. 435, ('24) A.C. 68. 
(r) Marigalda-s v. Krishnabai (1882) 6 Bom. 38. 
Tt) Atangamonjori v. Sonamoni (i882) 8 Cal. 

637; Radha Prasad v. Ramimoni Dost hOll) 38 
Cal. 188, 8 I.C. 1061, S.C. on appeal, 41 Cal. 
1007, 41 I.A. 176, 23 I.C. 713, ('14) A.P.C. 149. 
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(iii) to wills executed on or after the 21th March, 1921, by Hindus domi¬ 
ciled within the limits of the ordinary oriffinal civil jurisdiction of the 
High Court of Madras, and, in the case of wills executed before that 
date, to such of the dispositions thereby made as are to come into 
operation at a time subsequent to the 14th February, 1914: Hindu 
Transfers and Bequests [City of Madras^ Act, 1921. 

For the three Acts mentioned in the section and the history of the legislation on the 
subject, see notes to § 360 above. 

The limitation subject to which a bequest can be made in favour of an unborn person 
are set out in §§ 383-387 below. 

It may be noted that with effect from 1st February, 1960, the Hindu 
Dispositions of Property Act, 1916 has been extended to the whole of India 
including the State of Madras and the City of Madras, and the Hindu Trans¬ 
fers and Bequests Act, 1914 and the Hindu Transfers and Bequests [City of 
Madras] Act, 1921 stand repealed. 


374. Election.—Though a Hindu governed by the Mitakshara law, 
prior to the enactment of sec. 30 of the Hindu Succession Act, 1956, could 
not dispose of by will his undivided interest in coparcenary property, he could 
bequeath his self-acquired property to his coparcener and his undivided 
interest in the coparcenary property to a third person. Such a disposition 
was valid, and the coparcener to whom the self-acquired property was 
bequeathed had to elect, after the testator’s death, as to which of the two 
properties he would take. He could not take both (t). 


375. Probate, letters of administration and succession certificate.—(1) 
In the case of Hindu wills of the classes specified in clauses (a) and (b) of 
sec. 57 of the Indian Succession Act, 1925, [§ 369 above], no right as executor 
or legatee can be established in a Court of Justice, unless, a Court of compet¬ 
ent jurisdiction shall have granted probate of the will. But no probate is 
necessary to establish such right in the case of other Hindu wills (u). 


(2) Where a Hindu dies intestate, it is not necessary in any case to 
obtain letters of administration to the estate of the deceased to establish a 
right to any part of the property of the deceased. 

(3) But where the suit is one to recover a debt due to the estate of a 
deceased Hindu, no decree can be passed against the debtor except on the 
production of a probate or letters of administration or a succession certificate. 

Sub-§ (1).—Sub-section (1) is a reproduction of sec. 213 of the Indian SucceKion 
Act, 1525. Where probate is necessary to establish a claim in a Court of 1^, it is 
sufficient if the probate is produced when the decree is passed. The suit may be tns i- 
tuted without a probate (v). 


5ub-§ (2).—See the Indian Succession Act, 1925, sec. 212. 

Sub-§ (3).—This sub-section is a reproduction of sec. 4 of the Succession Certifi¬ 
cate Act, 1889, now the Indian Succession Act, 1925. sec. 214. A succession certificate 


(e) KisJian Chand v. Narinian (192^ 10 Lah. 389. 
113 I.C. 298. (*28) A.L. 967. 

(u) Ahemcd v. Ghisiti (1945) Kag. 562, (’4.5) 
A.N. 237. 

(i;) Chandra Kishore v. Prasanna Kumau (1911) 


38 I.A. 7. 38 Cal. 327, 9 I.C. 22. a case uoder 
s. 187 of the I.S. Act, 1863, ns applied to Hindu 
will l)v the Hindu Wills Act [nox%- a 213 of ^ 
I.S. Act, 1925. as applied by s. 57 of that AetJ. 
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IS n^essary m a suit by a son to recover money which was self-acquired property of 

father (uj) or m ^e execution by a widow of a money decree obtained by 

certificate is necessary to recover money to which the 
plaintiit becomes entitled by survivorship (y). 

Who may oppose QraiU of probate. —Where the nearest reversionary heir to a Hindu 

testator refuses without sufficient cause to oppose grant of probate, the next person in the 

Ime of succe^ion may oppose it (z). In the last mentioned case the Court applied the 
principles stated m § 207 above. v.v.^ 1 . appueu uie 


LeUers of administration where deceased was joint in estate.—No probate or letters 
of admmistraUon can be granted in respect of joint family property. But where such 
property st^ds m the name of the manager or other members of the family letters of 
administration may be granted to the surviving coparcener as his heir to the legal estate 
T * linuted to that property, under sec. 250 of the Indian Succession 

Act, 1925 (a). This constantly happens in the case of shares of a limited company. 

376. Vesting of estate in Hindu executor or administrator.—The execu¬ 
tor or administrator of a deceased Hindu is his legal representative for all 
purposes, and all the property of the deceased vests in him as such (6). 

See Indian Succession Act, 1925, sec. 211, corresponding with sec. 4 of the Probate 
and Administration Act» 1881* 

No vesting of coparcenary property—Coparcenary property carmot be disposed of 
by will. Hence it cannot vest m the executor (c). ^ 


Character of Hindu executor.—Before the passing of the Hindu Wills Act 1870 the 
estate of a deceased Hindu did not vest in his executor, even if probate was granted to 
him. The executor was not the legal representative of the deceased person but was 
practically a manager of the estate with no greater power than the manager of the 
ptate of a minor, unless the will gave him greater powers. The grant of probate and 
letters of admmistration took effect only for the purpose of recovering debts id securing 
debtors paying the same, but neither an executor nor an administrator had any such 
rights as are conferred upon executors and administrators by the Indian Succession Act 
192S (d^ • * 

Such was the state of the law prior to the Hindu Wills Act, 1870 That Act in 
corporated sec. 179 of the Indian Succession Act. 1885, which provided that “the executor 
or administrator, as the case may be, of a deceased person, is his legal representative for 
all purposes, and all the property of the deceased person vests in him as such ” The 
Hindu Wills Act, 1870, however, did not apply to all Hindu wills. It applied onlv to 
(1) wills made within certain local limits, and (2) to wills relating to immovable ororirtv 
situated within those limits [see § 369]. The Probate and Administration Acf which 
applied to all Hindu wills, was not passed until 1881. The latter Act repealed the said 
sec. 179 as part of the Hindu Wills Act, but re-enacted it as part of itself in sec 4 Both 
these Acts have been repealed and re-enacted by the Indian Succession Act 1925 Section 
211 of the latter Act corresponds to sec. 4 of the Probate and Administration Act. 

Vesting of property in executor without probate—The estate of the deceased vests 
m the executor whether he has obtained probate or not (e). 


(u;) Virot^cin v. Sriuiva^achariur (1921) 44 Mad. 
499. 62 I.C. 944, (^21) A.M. 168 (F.B.l; Vettkata- 
ramunna v. Venkayyu (1891) 14 Mad. 377. 

(x) Jadaobai v. Purammal (1944) Nag. 632. 

((/) Ra^Iiatendra v. Bhimu (1892) 16 Bom. 349; 
Jaamohandas v. Allu Maria (1693) 19 Bom. 338; 
Sital Proshad v. Kaifuc Sheikh (1922) 26 C.W.N. 
488, 65 I.C. 367, ('22) A.C. 149. Reference may 
be made to Chhotki v. Cfiandru Praka^h ('64) A. 
Raj. 32 [case falling under Hindu Women's Rights 
to Property Act 1937—Succession certificate under 
S. 214 not necessary]. 

(z) Shib Charan Das, In the goods of (1929) 56 
Cal. 1070, 121 I.C. 687. ('30) A.C. 150. 

(a) GnpalaMcamij v. Meenakshi (1929) 7 Rang. 
39. 115 I.C. 903. (’29) A.R. 99; Bank of Bom^ 
hay V. Ambulal Sarahhai (1900) 24 Bom. 350; 

Mussamat Uttanx v. Dina Hath (1819) 54 Punj. Rec. 
no. 139, 46 I.C. 454. 


{b) Sir Mahomed Yusuf v. Hargovundas (1923) 
47 Bom. 231 70 I.C. 268, (’22) A B. 392; Ramich 
V. Venkatuiubbumnui (1926) 49 Mad. 261, 44 I.C. 

IF.B.J; Canapatfn v. SivamaUti 
(1913) .36 Mad. 57.5. 17 I.C. 4. 

(c) Uiamhai v. Harukchand Covindji ( 1935 ) 59 

(’35) 

(d) Maniklal v. Manchershi (1876) 1 Bom. 269, 
27.5; Joemohandas v. PaUonjee (1898) 22 Bom 1- 

o ^oorgamoney (1878) 4 Cal. 455, 

468; Sarat Chandra v. Bhupendra Nath (1898) 25 
Cal. 103; Amulya v. Kali Das (190.5) 32 Cal. 861- 
Kurrutulatn v. Nuzbat-ud-Dowla (1906) 33 Cal’ 

116, 129. 130, 32 I.A. 244, 257-258. 

(e) Mahomed Yusuf v. Hargovandai (1923) 47 
Bom. 231, 70 I.C. 268, (’22) A B. 392; Venkata- 
iubamma X Ramayya (1932) .55 Mad. 443. 59 I.A. 
112, 136 I.C. Ill, (’32) A.P.C. 92. 
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The contrary decision of the Calcutta High Court on the Probate and Administra¬ 
tion Act, 1881, is now of no importance (/). 

A and B are executors of C’s will. A alone obtains probate. This is no bar to B’s 
acting as a legal representative of C’s estate (g). 

376A. Power of Hindu executor or administrator to dispose of 
property.— (1) A Hindu executor has power to dispose of the property of the 
deceased vested in him [§ 376 above]. In the case, however, of immovable 
property this power is subject to any restriction contained in the will, unless 
he has obtained probate of the will and also leave from the Court which 
granted the probate to dispose of such property. 

(2) A Hindu administrator has power to dispose of the property of the 
deceased vested in him [§ 376 above]. In the case, however, of immovable 
property, he cannot mortgage it or charge it or transfer it by sale, gift, ex¬ 
change or otherwise, or grant a lease of it for a term exceeding five years, 
unless he has obtained the permission of the Court which granted the letters 
of administration to do so. 

See Indian Succession Act, 1925, see. 307, corresponding with sec. 90 of the Probate 
and Administration Act, 1881. 

377. Intention of testator.—“In determining the construction [of a will] 
what we must look to. is the intention of the testator. The Hindu law, no 
less than the English law, points to the intention as the element by which we 
are to be guided in determining the efiect of a testamentary disposition; nor 
. ... is there any difference between the one law and the other as to the 
materials from which the intention is to be collected. Primai'ily the words 
of the will are to be considered. They convey the expression of the testator’s 
wishes, but the meaning to be attached to them may be affected by surround¬ 
ing circumstances, and where this is the case those circumstances no doubt 
must be regarded {h)” 

“In all cases the primary duty of a court is to ascertain from the language 
of the testator what were his intentions, i.e., to construe the will. It is true 
that in so doing they are entitled and bound to bear in mind other matters 
than merely the words used. They must consider the surrounding circum¬ 
stances, the position of the testator, his family relationships, the probability 
that he would use words in a particular sense, and many other things which 
are often summed up in the somewhat picturesque figure: “The Court is 
entitled to put itself into the testator’s armchair.’ Among such surrounding 
circumstances which the Court is bound to consider none would be more 
important than race and religious opinions, and the court is bound to regard 
as presumably (and in many cases certainly) present to the mind of the testa¬ 
tor influences and aims arising therefrom. . . . This fundamental principle 
does not clash with the principle that the Court will not Tiecessarily apply 
English rules of construction to such a will as we have here to deal with. . . . 
Nor does this fundamental principle clash in any way with what is sometimes 

(f) Sfikinn Tiihce v. Mahnmed liliak (1910) 37 (h) Sonriceiiumctj Dossce v. Denobundoo Jitil- 

Cal. 819. 8 l.C. e-jo. lirk (1857) 6 M.I.A. 526. 531; LaktUmana Sadar 

(is) Chidanihnrn v. Krishnasami (1916) -39 Mad. B. Rainier (19-33) S.C.R. 848. 

365, 368-369, 28 l.C. 221, ('16) A M 720. 
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called, ‘giving a liberal interpretation’ to native wills. That native testators 
should be ignorant of the legal phrases proper to express their intentions, or 
of the legal steps necessary to carry them into effect, is one of the most 
important of the ‘surrounding circumstances’ which the Court must bear in 
mind, and it is justified in refusing to allow defects in expression in these 
matters to prevent the carrying out of the testator’s true intentions. But 
those intentions must be ascertained by the proper coTistiruction of the words 
he uses, and once ascertained they must not be departed from (i). In 
interpreting a will the Court will be slow in accepting the contention that 
the testator intended to create joint tenancy which is something unknown 
to Hindu law (except, in a sense in case of coparcenary) (ii). 


It is clear from the passage cited above that the intention of the testator 
is to be gathered primarily from the language of the will Where the language 
is clear and consistent, it must receive its literal construction, unless there is 
something in the will itself to suggest departure from it (j). If the real 
meaning can be reasonably ascertained from the language used, that mean¬ 
ing is to be enforced to the extent and in the form which the law allows (k ). 
It is a well settled rule of construction that the same words used in a docu¬ 
ment (will) are to be given the same meaning unless there is a clear inten¬ 
tion to the contrary (kl). Clear and unambiguous dispositive words are 
not to be controlled or qualified by any general expression of intention (1). 
Technical words or words of known legal import, must have their legal 
effect, even though the testator uses inconsistent words, unless those in¬ 
consistent words are of such a nature as to make it perfectly clear that the 
testator did not mean to use the technical terms in their proper sense. Thus 
the words “become malik (owner)” confer an heritable and alienable estate, 
unless the context indicates a different meaning. Similarly, the words putra 
putrade krame have acquired a technical force, and are used as meaning an 
estate of inheritance (m). At the same time it must be recognized that 
documents in the vernacular are often expressed in loose and inaccurate 
language, and thus sometimes a meaning more extended or more restricted 
than the literal meaning may have to be given to particular words in verna¬ 
cular documents provided the context justifies doing so (n). Particular 
words in a will should not be construed with reference to similar words in 
another will. The will must be read as a whole to ascertain the intention 
of the testator and where the intention is clearly expressed by unambiguous 
words in certain clauses other words in other clauses repugnant to them 

may be discarded (o). 


({) Naraiimha v. Parthasarathy (1914) 37 M^. 
199 221-223, 41 l.A. SI, 70-72, 23 I.C. 

Bhiuan v. Gopl Ballav ('35) A.C. 716, 
(1936) 63 Cal. 385, 159 I.C. 437. 

(ii) VCTikalhfcrishna Bao v. SaUjavatht ( 68) 

A.S.C» 751. 

(0 ‘Curmami v. SitaLimi (1893) 18 .Mad. 347, 

358. 22 l.A. 119. ^ ^ 

(k) Tagore v. Tagore (1872) 9 Bmi?. L.R. 377, 
395. LA. Sup. Vol. 47. 6.5; Tarokeisur Roy v. 
Soshi (1883) 9 Cal. 952, 10 J A- -51. 

(kl) Thyaga-tundaradost v. Pandia ( do) 

1730, 1733. , , „ 

(l) Vaiantkumar Ba^ii v. Barruhaitkar Ho*/ (193-.) 

59 Cal. 859. 138 I.C. 882. (*32) A.C. 600. 

(m) Lalit Mohun v. Chukkun Lai (1897) 24 Cal. 


8.34, 24 l.A. 76: Suraimani v. Baht Nath (1908) 
30 All. 84, 35 l.A. 17; Prataptingh v. Agarsingji 
(1919) 46 l.A. 97, 43 Bom. 778. 50 I.C. 4.57. 
ri8) A.P.C. 192; Soorjeemoney Dosee v. Deno- 
bundoo Mulfick (1857) 6 M.I.A. 526, 531; Bwto- 
nauth V. Bamasonndery (1867) 12 M.I.A. 41, .59. 
See also Bam Naraijan Singh v. Ram Saran Lai 
(1919) 46 l.A. 88, 46 Cal. 683. 50 I.C. 1. ('18) 
A.P.C. 203. 

(n) Baiendra Praiad v. Copal Prasad (1930) 57 
l.A. 296, 10 Pat. 187, 127 I.C. 743, (’30) A.P.C. 
242. 

(o) fCan7»i/o fxil Mi-ssir v. Mst. Ilira Bibi (1936) 
15 Pat. 151. 163 I.C. 940. (’36) A.P. 323i Shih 
Sukti V. Piaraylal (1947) All. 403. 
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\^ere a testator bequeathed his property to his wife absolutely with a condition 

“ ^^‘^“^sUty IS established the reversioners should share the property equally it was 

held that unchastity does not cover re-marriage in the absence of a clause prohibiting 
remarriage (p). 

378. Ordinary notions and wishes of Hindu to be taken into considera¬ 
tion. In construing the will of a Hindu it is not improper to take into con¬ 
sideration what are known to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may be assumed that a Hindu 
generally desires that an estate, especially an ancestral estate, shall be re¬ 
tained to his family, and it may be assumed that a Hindu knows that, as a 
general rule, at all events, women do not take absolute estates of inheritance 
which they are enabled to alienate” (q). The predilections of the class to 
which the testator belongs may be kept in view (r). Where a testator gave 
certain propierties to his daughters with a direction that they should enjoy 
the interest with their sons, grandsons, etc., and that neither the daughters 
nor their sons or grandsons, etc., should be entitled to give, sell or mortgage 
the properties, it was held that the daughters and the daughters’ sons took 
only life estates (s). In construing a will made after the coming into opera¬ 
tion of the recent legislation and particularly the Hindu Succession Act, 1956, 
the Court may assume that the testator knew of the radical changes that have 
been brought about in the general law of inheritance and that women now 
take absolute estates of inheritance. 

Reference may be made to the Supreme Court decisions cited under 
§ 401. Also see the undermentioned case (si). 


(p) Har Bux Singh v. Mtuammat Shanti Devi I.C. 437, ('35) A.C. 716. 

(1941) 16 Luck. 414, 192 I.C. 53, (*41) A O. 353. (*) Bibha Bati Debce v. Mahendra Chandra 

(q) Mahomed Shumsool v. Shewukram (1874) 14 Lahiri (1937) 1 Cal. 400, 173 I.C. 857, (’38) A-C. 

Bens. L.R. 226, 231, 232, 2 I.A. 7, 14-15; Radha 34. _ 

Prasad v. Ranee Mani (1908) 35 Cal. 896, 902, (*1) Hamom Singh v. Mohan Lai (70) J. « R* 

35 I.A. 118, 129. 181. 

(r) Sasanka Bhusun v. Gopi Ballav (1935) 159 
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CHAPTER XX 

RULES COMMON TO GIFTS AND WILLS 

379, Tagore case.—The leading case on Hindu wills and gifts is the 
Tagore case (t) decided by the Judicial Committee in the year 1872. A 
synopsis of that case is given in illustration (c) to § 382 below. The rules 
laid down in that case and the decisions founded thereon are set out in the fol¬ 
lowing sections. The fundamental principle underlying those rules may be 
stated as follows: — 

Subject to the provisions of § 368, a Hindu may give or bequeath his 
property to any one he likes. He may not only direct who shall take the 
estate, but may also direct what quality of estate they shall take. But the 
person who is to take must be in existence at the date when the gift or 
bequest is to take effect, and the estate given to such person must be an 
estate recognized by the Hindu law. The validity of a gift or bequest 
depends on the fulfilment of the conditions not only as to the person who is 
to take, but also as to the estate which is to be taken by him. The mere 
fact that the donee is a person capable of taking under the d^ed or will is 
not sufficient to validate the gift. It is further necessary that the estate given 
to him must be one recognized by the Hindu law. As to what estates are not 
recognized by that law, see § 382 below. The rules laid down in the Tagore 
case as applicable to Hindu wills, are applicable to hereditary offices and 
endowments as well as to immovable property (u). 

In cases governed by the Hindu Disposition of Property Act, 1916, a 
grant may be made to an unborn person subject, however, to the limitations 
and provisions contained in that Act [see §§ 383 to 387 below]. 

380. Elstate of inheritance.—(1) An important rule applicable to wills 
and deeds of gift is that benignant construction is to be used; and that if the 
real meaning of the document can be reasonably ascertained from the lan¬ 
guage used, though that language be ungrammatical or untechnical, or mis¬ 
taken as to name or description, or in any other manner incorrect, provided it 
sufficiently indicates what was meant, that meaning shall be enforced to the 
extent and in the form which the law allows. Accordingly, if the gift con¬ 
fers an estate upon a man with words imperfectly describing the kind of in¬ 
heritance but showing that it was intended that he should have an estate of 
inheritance, the language would be read as conferring an estate inheritable 
as the law directs. If an estate were given to a man simply without express 
words of inheritance, it would, in the absence of a conflicting context, carry 
by Hindu law (as under the present state of law it does by will in England) 
an estate of inheritance. Thus a gift to A simply without the words “and his 
heirs” would, in the absence of conflicting context, pass by Hindu law an 
absolute estate. If there were added to such a gift an imperfect description 


(I) Tagore v. Togoro (1872) 9 Bent;. L 377* I.A. 448, 38 Rom. L.R. 1250* 164 l,C* 347 

I.A. Sup. Vol. 47. A.P.C. 318. 

(u) Caiic^/i Chundvr v. Lai Dchary (1936) 63 
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of it as a gift of inheritance, not excluding the inheritance imposed by the 
law, an estate of inheritance would pass. If again, the gift were in terms of 
an estate inheritable according to law, with superadded words, restricting the 
power of transfer which the law annexes to that estate, the restriction would 
be rejected, as being repugnant, or rather, as being an attempt to take away 
the power of transfer which the law attaches to the estate which the giver has 
sufficiently shown his intention to create, though he has added a qualifica¬ 
tion which the law does not recognise. 

(2) If, on the other hand, the gift were to a man and his heirs, to be 
selected from a line other than that specified by law, expressly excluding the 
legal course of inheritance, as for instance, if an estate were granted to a man 
and his eldest nephew, and the eldest nephew of such eldest nephew and so 
forth for ever, to take as his heirs, to the exclusion of all other heirs, and 
without any of the persons so taking having the power to dispose of the 
estate during his lifetime, then inasmuch as an inheritance so described is 
not legal, such a gift cannot take effect, except in favour of such persons as 
could take under a gift and to the extent to which the gift is not inconsistent 
with the law. The first taker would, in this case, take for his lifetime, because 
the giver had at least that intention. He could not take more, because ^he lan¬ 
guage is inconsistent with his having any different inheritance from that 

which the gift attempts to confer, and that estate of inheritance which it 
confers is void (u). 

381. Linuted estate.—A Hindu may create a life-estate or successive life- 
estates or any other estate for a limited term, provided the donee is a person 
capable of taking under the deed or will (lo). 

382. Estates repugnant or unknown to Hindu law.—A man cannot create 
a new form of estate, or alter the line of succession allowed by law, for the 
purpose of carrying out his own wishes or policy. Inheritance does not de¬ 
pend on the will of the individual owner. Inheritance is a rule laid down 
(or, in the case of custom, recognised) by the State, not merely for the benefit 
of individuals, but for reasons of public policy. It follows directly from this 
that a private individual, who attempts by gift or will to make property in¬ 
heritable otherwise than the law directs, is assuming to legislate, and that the 
gift must fail, and the inheritance take place as the law directs (x). A will 
in favour of the testator’s widow prohibiting all transfer of the property 
directing that all management of the property should be made after corisul- 
tation of certain persons and giving her powers of nominating a legatee by 
her will, such legatee possessing certain qualifications is an attempt to create 
an estate unknown to Hindu law and is void (y). 

A will or deed cannot institute a course of succession unknown to the 
Hindu law: and in conferring successive estates, the estate of inheritance 
must be such as is known to the Hindu law. All estates of inheritance 


fc) Tagore v. Tagore (1872) 9 Bene. L.R. 377, 
395, I.A. Sup. Vol. 47, 66; Manikyamala v. 

Nanda Kumar (1906) 33 CO. 1306. 

(w) Tagore v. Tagore (1872) 9 Bone. L.R. 377. 
405, I.A, Sup. Vol, 47, 75; Tarokessur Roy 


Sadii (1883) 9 Cal. 952. 10 I.A. 51. 

(.r) (1872) 9 Bmc. L.R. 377. 394-39^, LA. 
Sup. Vnl. 47, 65-fi6, 

(j/) Bumu V. Kashi (1944) All. 9. 
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created by gift or will, so far as they are inconsistent with the general law of 
inheritance, are void as such. An English estate tail is an estate unknown to 
the Hindu law; no person, therefore, can succeed under a gift or will as 
heir to such an estate ( 2 ). On this ground, wills and gifts which direct an 
estate to go in an order of succession which excludes female heirs (a) [that 
is, an estate in tail male], or male heirs (b), or heirs by adoption (c), or 
daughters and their sons (d), or includes only some of the heirs (e) have 
been held invalid to that extent. 


Illustrations 

(a) Property is bequeathed to B, and after him to the heirs male oj his body, that 
is, his heirs in tail male. 

This case gives rise to the following three points: — 

Ist point.—The estate tail is void. —The bequest to B’s heirs is void, for the estate 
attempted to be conferred upon them is an estate in tail male, and such an estate is 
unknown to the Hindu L#aw. 


2nd point. —B takes an estate for life. —Does B take any interest under the will? If 
so, does he take an absolute estate or a life estate only? The answer is, that B takes ^ 
life estate only. He does not take an absolute estate, for the result of putting that con¬ 
struction on the will would be that B, as absolute owner, might mortgage or give away 
the property, in which case the property might pass away from the family to a mortgagee 
or a stranger donee. To adopt this construction would be in effect to make a new will 
for the testator and one which, so far from carrying his intention into effect, would be 
in direct opposition to his intention, and indeed to his main object, viz., to keep the pro¬ 
perty in the family. But B certainly does take an estate for life, as in respect of him 
"the giver had at least that intention." The presumption is that the testator intended 
to benefit B personally for it is clear that if the bequest to B and his heirs in tail male 
were valid, it would have carried with it the enjoyment by B of the property during his 
life. "This intention, though it is mixed up with an intention to give an estate tail, may 
lawfully take effect." 

3rd point. — Heir-at-law entitled to whole estate after B’s death. — (a) The result is 
that B takes an estate for life, and on his death the property will revert to the testator’s 
estate, that is, it will go to the testator’s heirs (/). Tbe rule of English common law that 
the undisposed of residue of personal estate vests in the executor beneficially does not 
apply to the will of a Hindu testator in India (g). 

(b) A, after providing for certain legacies, bequeaths the residue of his property to 
his executor upon trusts to pay the income to his daughter B during her lifetime and 
after her death upon trust to convey the property to his brothers C and D in equal shares 
and to the heir or heirs male of their or either of their bodies and on failure of these 
to the sons of his daughter B. 

C had three sons living at A’s death. D had no son living at A’s death but two 
sons are born to him after A’s death, and during B’s lifetime. B had no son at A’s 
death, but six sens are born to her after A’s death. What are the rights of the parties 
under the will? 


B takes an estate for life. C and D each takes an estate for his life in one moiety 
of the residue in remainder expectant on the death of B. The bequest to the heirs of C 
and D is void as it is a bequest of an estate tail. B’s sons are not entitled to any 


(z) n872) 9 Beng. L.R. 377, 396. I.A. Sup. 
Vol. 47. sti/tra; Kristoromoni v. Sarendro (1889) 16 
Cat 383. 392. 16 I.A. 29. 

fo) TarokciMir Hot/ v. Sot7h‘ (1883) 9 Ca). 9.32, 
10 I..A. -SI; Viilhihhdas v. Gnrdliandt4% (1890) 14 
Bum. 360- Venkatn v. Cliella'jamnii (1894) 17 
M.ul. 150; Lnkditmikka v. (1896) 

19 Mad. .501; Bai Dhanlaxmi v. IIarii>ruiad (1921) 
45 Bom. 1038. 62 I.C. 37. ('21) A.B. 262. 

ih) Kiiiihfiitihio V. Ktinluntdii (1909) -32 Mad. 

315, 1 I.C. 195; Chandrachtoir Deo v. /JiWiUli- 

hhushiiii Dcta (1944) 2.3 Pal. 763, 


(c) Suri't/a Bait v. Baja of Pittapur (1886) 9 
Mad. 499. 13 I.A. 97. 

(d) Punut Sashl v, Kalidhan (1911) 38 Cal. 603 
38 I.A. 112. 11 I.C. 412. 

(e) Manoluir Miikhcrii v. Bhupendrannth Miik^ 
herii (1933). 60 Cal. 452, 141 I.C. 544, ('32) 
A.C. 791. 

(/) Taaore v. Taqore (1872) 9 Benj?. L.R. 377. 
I.A. Sup. Vnl. 47, 66; Manikyamula v. Nanda 
Kitninr (1906) 33 Cal. 1306. 

(«) LtdUdiui V. Mankuvurbui (1878) 2 Bom. 388 



458 


PRINCIPLES OF HINDU LAW 


§ 382 


^ f ^ existence at the testator's death, and 

h^f M ® . Pi‘"P°f‘'''g under the will to be devised to them was already 

K It could pass to them. The result is that on the deaths of C and D respec- 

lh» vfiir ."V testators heir. If C dies in B’s lifetime, and if B is 

Ae heir-at-law, C s moiety will pass to B, so that B will be entitled in possession to one 
moiety of the residue: Knstoromoni v. Narendro (1889) 16 Cal. 383, 16 LA. 29. 

(c) A bequeaths certain property to his three neohews, B, C and D, “for the pav- 

hl^wc expenses of their pious acts.” He then d'irects as follows: "My three nep- 

«mf property in equal shares. They shall have no rights to alienate the 

linTsh^anfn- grandsons and their descendants in the Tnale 

line shall enjoy the same. If any die without leaving a male child, his share shall devolve 

on the surviving nephews and their male descendants, but not on his other heirs. 

surviving the three nephews. B, C and D. and a son F. B dies 

hU riXf ■ i ^ ^ sues D for a declaration of 

properly’ ^ property. What are the rights of the parties at this stage in the 


The bequest to the sons, grandsons and descendants of the nephews in the male 
line IS void, for the effect of it is to exclude females altogether. Such an estate of inheri¬ 
tance IS mcotisisfenf with the general law of inheritance which admits males as well 
females to succes^on. The attempt to confine the succession to males to the entire 

fe^les. is a distinct departure from Hindu law, ‘excluding’ in the terms 
of the judgment in the Tagore case^ 'the legal course of inheritance/ 


^ ^ each took an estate for life in one^third of the property. 

Un B s death, his share went to his two brothers, C and D. On the death of C, D as 

^e of the three brothers became entitled to a life estate in the whole of the 

property [§ 389]. ' 


, , case on which this illustration is based, it was contended that the intention 

° • u5 was to confer an absolute estate in B, C and D, and that the intention 

might be eft^tuated by striking out that portion of the will which excluded females from 
succession. But this contention was overruled. The Judicial Committee said: “To alter 
he words prescribing the course of succession, so as to admit females, would be in effect 
to make a new will for the testator and one which, so far from carrying his intentions 
into enect, would be in direct opposition to his intention, and indeed to his main object 
^pressed in other parts of his will, as well as in this clause, viz., to exclude females.” 
Ine result is that on D s death, the whole property will revert to A's estate and pass to 

Soshi^aW) 9 Cal. 9l2.‘“lO°r.A.‘'5T' ‘‘ Tarokessur v. 

■II brothers subject to the Dayabhaga school of Hindu law execute a joint 

Will whereby they purport to provide for the permanent devolution of their respective 
properties in the direct male line, including adopted sons, with the conditions that on 
tailure of lineal male heirs in one branch the properties belonging to that branch should 
go to the other, subject to the same rule, and that only in the absence of male descent 
nant^ m the direct line in either branch should the properties go to female ^eir 5 or their 
descendants. T^e document is invalid and void. The object of the document is clearly 
to alter the rule of succession in the family in which the parties belonged by excluding 
jemale heirs and their descendants. Under it the female heirs and their descendants are 
not to receive the shares prescribed for them by the Hindu law of inheritance until there 
IS an indefinite failure of male issue in both branches of Ihe familv* The result is that 
on death of either of the two executants, his share will pass to his heirs according to 
the Dayabhaga law: Puma 5ashi v. Kalidhan (1911) 38 Cal 603, 38 LA. 112, 11 LC. 412. 

Note, —above case as well as the Tagore case [ill (e)] must be distinguished 
from a case like the one in ill (a) to § 389. The latter case does not point to an inde^ 
jintte failure of male issue, but to a failure of male issue of any of the testator’s sons at 
the time of the death of that son (k). 

(e) Tagore case.—In the Tagore case property was bequeathed— 

(1) to A for life; '1 

to A’s eldest son for life; I 

in strict settlement upon the I = to A and his heirs 

fir.st and other sons of such t in tail male, 

eldest .son successively in tail [ 

male. I 


{/») S»or/rctnoi,cij Domccj v. Dcnobundoo .Miiltirk (J862) 9 M.l.A. 123. 134. 
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(2) “after the failure or determination” of the above estate, to B and his heirs 
in tail male, 

(3) “after the failure or determination” of the last mentioned estate, to the heirs 
of C in tail male. 

The will expressly adopted primogeniture in the male line through males, and 
excluded females and their descendants (i). 

At the time of the testator’s death. A, the head of the first series of estates, had no 

son. B, the head of the second series of estates, had a son D bom in the lifetime of the 

twtator. C was dead at the making of the will but left a grand.<;on F bom in the life¬ 
time of Ae testator. The testator died leaving an only son, S. No provision was made 

for him in the will, as he had become a Chrbtian. Some time after the testator’s death, 
his son S brought a suit to set aside the will. It was held that A took an estate for life, 
that all other bequests were void, and that the plaintiff as the heir of the testator, was 
entitled to the whole estate after the death of A. The estates tail were void, for they 
were inconsistent with the Hindu law of inheritance. It was also held that B and D 
though they were in existence at the testator’s death, took nothing under the will, for 
they were only to take “after the failure or determination” of the previous series of estates, 
that is to say, after the actual exhaustion of the line of A in conformity with the will. 
This event had not arisen and could not arise. The incapacity of A^s line to succeed by 
reason of the illegality of the will did not entitle B or D to any benefit under the will. 
For the same reason, F though he was in existence at the testator’s death, took nothing 
under the will: Tagore v. Tagore (1872) 9 Beng. L.R. 377, I.A. 9up. Vol. 47. The plain¬ 
tiff’s conversion to Christianity was no bar to his succession to his father’s estate, having 
regard to the provisions of the Caste Disabilities Removal Act, 1850. 

Note. —^A Hindu may entirely disinherit his son or other heir by bequeathing the 
whole of his property to another. By so doing, he does not create an estate inconsistent 
with the general law of inheritance: he merely exercises the power which the-Hindu law 
allows him. But what the Hindu law does not allow is to confer UF>on any legatee an 
estate which would be i-ncoTisistent unth, the Hindu law of inheritance, in other words, an 
estate which would exclude the legal course of inheritance. An estate is said to be 
inconsistent with the Hindu law of inheritance if it is given to A and the heirs male of 
his body, for the effect is to exclude female heirs. If it were given to A absolutely, then, 
on A’s death intestate, the estate would pass accordihg to* the general law of inheritance 
to A’s heir, whether the heir was a son, or a widow or a daughter. But the attempt to 
^ve an estate to A and the heirs male of his body is to exclude female heirs; in other 
words it is an attempt to alter the line of succession allowed by law. 

(f) A Hindu by a deed of settlement conveys property to trustees upon trust to pay 
the income arising therefrom to himself for life and after his death, as to one-fourth share, 
to his marned daughter K “for her sole and separate use and after her death in trust for 
the male heirs of the said K share and share alike.” K survives the settlor and dies 
some years after the date of the settlement leaving 6 sons all of whom were in existence 
at the date of the deed. The gift of the sons is an absolute gift to them of the property 
and they take the proi^rty as tenants-in-common in eaual shares. In the course of the 
judgment their Lordships of the Privy Council said: “In settling the true construction 
of this deed, therefore, unless there is a special reason afforded by the deed itself to the 
contrary, the technical meaning given to words in English law must b^ disregarded. So 
also must rules like the well known rule in Shelly^s case, based here upon feudal customs 
that have had no existence in Bombay. Further, it is to be remembered that a gift to a 
class of which no member existed at the date of the deed would be bad, and so also a 
definite attempt to create what in England would be regarded as an estate tail: see 
Tagore v. Tagore (j). The main part of the respondents’ argument depends upon this 
last consideration. Tliey assert that this was the true meaning of the gift—to the 
male heirs of Krishnabai after Krishnabai’s death—and that it consequently faU^d. They 
further argue that the words themselves connote a descendible quality of estate with 
which it was the intention of the settlor to impress the property either in the gift to 
Krishnabai or to the male heirs. Their Lordships are unable to accept this view, which 
is permeated by the suggestion that the words when used in a Bombay settlement are 
primarily words of inheritance denoting the character of an estate. They do not think 
that the male heirs of Krishnabai took by inheritance from her. They are of opinion that 
the estate that Krishnabai took was defined and limited by her life interest, and ^at it 


(0 See also The Administratur General of I.C. 710, (’34) A.C. 629, 

BcJigai V. Lalbihari Dhar (1934) 61 Cal. 393, 152 (/) (1872) 9 Beng. L.P 377, I.A, Sup. Vol. 47. 
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was not by descent from her but by virtue of a wholly independent gift that her male 
heirs were beneficiaries under the deed. These male heirs being in fact living at the 
date of the deed, no difficulty arises. . . . Their Ijordships are of opinion that the true 
interpretation is that the persons who answer the description of male heirs at the date of 
Krishnabai’s death were the persons in whose favour an independent gift was made, but 
that by operation of the Hindu law there would be excluded from that class people who 
were not living when the deed was executed. There is nothing whatever in the words 
of the grant to show that the estate so conferred was anything but an absolute estate 
upon such persons. For there is nothing to suggest on the one hand, that such estate 
was limited to their life or, on the other, that any line of descent was marked out after 
their death. It is true that the gift is in the form of a gift of income but it is a gift 
unlimited in point of time, and if there be no restriction in the gift and no limitations 
beyond the actual beneficiaries at Krishnabai’s death such a gift carries the whole estate”: 
Madhavrao v. Balabhai (1928) 55 I.A. 74, 52 Bom. 176, 107 I.C. 119, (’28) A.P.C. 33. 
The rule in this section applies to wills providing for succession of shebaits of an endow¬ 
ment (k). 

When the husband gave his wife full powers of transfer over the property but with¬ 
out giving her an absolute estate such a disposition is not repugnant to Hindu Law and 
alienations by her are binding on the reversioner (1). 


383. Limitations subject to which a gift or bequest can be made to an 
unborn person.—As has already been stated, a Hindu may under the Acts of 
1914, 1916 and 1921 referred to in §§ 360 and 373 above, dispose of his pro¬ 
perty by transfer inter vivos or by will in favour of an unborn person. This, 
however, can only be done subject to certain limitations and provisions. 
These limitations and provisions are— 

(a) in respect of dispositions by transfers infer vivos, those contained in 
Chapter II of the Transfer of Property Act, 1882, and 

(b) in respect of dispositions by will, those contained in sections 113, 
114, 115 and 116 of the Indian Succession Act, 1925. 

Chapter II of the Transfer of Property Act, 1882, did not originally apply to Hindus. 
It has now been extended to Hindus by the Transfer of Property (Amendment) Act 20 
of 1929, sec. 3. The sections of that Chapter material for the present purposes are secs. 
13, 14, 15 and 16, which correspond to secs. 113, 114, 115 and 116 of the Indian Suc¬ 
cession Act, 1925. Both these sets of sections are similar in substance; they are there¬ 
fore dealt with together in §§ 384, 385, 386 and 387 below. 

All the eight sections assume that a gift or bequest can be made in favour of ^ 
unborn person. They did not apply to Hindus at first. They were gradually 
applicable to Hindus. The Hindu Transfers and Bequest Act, 1914, and the Hindu 
lYansfers and Bequests fCity of Madras] Act, 1921, incoiporated only s. 14 of the Traiw- 
fer of Property Act and the corresponding s. 114 of the Indian Succession Act, being me 
sections wnich relate to the rule against perpetuity. The Hindu Disposition of Property 
Act, 1916, incorporated two more sections, namely, s. 13 of the Transfer of Property Act 
and the corresponding s. 113 of the In^an Accession Act. The &st time all the ejgnt 
sections were applied to Hindu gifts and wills was by the Transfer of Property (Amend¬ 
ment) Supplementary Act 21 of 1929, by which all the three Acts mentioned above were 
amended and they were all made ur^orm: see ss. 11, 12 and 13 of Act 21 of 1929. 

384. Disposition in favour of unborn person subject to prior dis¬ 
position.—Where a gift is made to a person not in existence at the date of the 
gift or a bequest is made to a person not in existence at the death of the 
testator, subject to a prior gift or bequest, the later gift or bequest shall not 


(k) Ganc^h C/iundcr v. Lnl Brhnnj (1936) 6-3 
I.A. 448. 38 Bom. L.R. 1250, 164 I.C. 347, ('36) 
A.P.C. 318. Also see Colciil C/ioml Dc v. Copi 
Nath Dev ('52) A.C. 705 (deed of trust). Also 


see RaikUhori Drt«/ v. Official Trustee (60) A.C. 
235. 6! C.W.N. 646. 

(0 Bhhun Smgh v. Sliri Takufii Mangla Natn 
BUagwan (1944) 72 I.A. 27, (1945) All. 231. 
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take effect, unless it extends to the whole of the remaining interest of the 
donor or testator in the proi>erty. 


Illustrations 

(1) Gi/t.— A transfers property of which he is the owner to B in trust for A and 
his intended wife successively tor their lives, and, after the death of the survivor, for the 
eldest son of the intended marriage jor life, and after his deatli for A’s second son. The 
interest so created for the benefit of the eldest son does not take eifect, because it does 
not extend to the whole of A’s remaining interest in the property. 

(2) Bequest. —Property is bequeathed by a father to his son for life, after his 
death, to his son’s wife for life and after her death to certain other persons. T?ie son’s 
wife was not in existence at the date of the testator’s death. The bequest to her, not 
being of the whole interest, is void (m). 

This section is a combination of s. 13 of the Transfer of Property Act, 1882, and s. 
113 of the Indian Succession Act, 1925. 

385. Rule against perpetuity.—(1) Gift. —No transfer of property can 
operate to create an interest which is to take effect after the lifetime of one 
or more persons living at the date of such transfer, and the minority of some 
person who shall be in existence at the expiration o. that period, and to 
whom, if he attains full age, the interest created is to belong. 

(2) Bequest. —No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of one or more persons living 
at the testator’s death, and the minority of some person who shall be in exist¬ 
ence at the expiration of that period, and to whom, if he attains full age, the 
thing bequeathed is to belong. The rule applies to private trusts also (n). 

illustrations 

(a) A fund is bequeathed to A for his life, and after his death to B for his life, and 

after B’s death to such of the sons of B who shall first attain the age of 25. A and B 

survive the testator. Here the son of B who shall first attain the age of 25 may be a 

son born after the death of the testator; such son may not attain 25 until more than 18 
years have elapsed from the death of the survivor of A and B; and the vesting of the 
fund may thus be delayed beyond the lifetime of A and B and the minority of the sons 
of B. The bequest after B’s death is void. 

(b) A fund is bequeathed to A for his life, and after his death to B for his life, and 
after B’s death to such of B’s sons as shall first attain the age of 25. B dies in the life¬ 
time of the testator, leaving one or more sons. In this case the sons of B are persons 
living at the time of the testator’s decease, and the time when either of them will attain 
25 necessarily falls within his own lifetime. The bequest is valid. 

(c) A fund is bequeathed to A for his life, and after his death to B for his life, 

with a direction that after B’s death it shall be divided amongst such of B’s childiren 
as shall attain the age of 18, but that, if no child of B shall attain that age, the fund 

shall go to C. Here the time for the division of the fund must arrive at the latest at the 

expiration of 18 years from the death of B, a person living at the testator’s decease. All 
the bequests are valid. 

Sub-section (1) is sec. 14 of the Transfer of Property Act, 1882; sub-sec. (2) is sec. 
114 of the Indian Succession Act, 1925. Both these sections are the same in substance, 
though different in form. 

The rule against perpetuity does not apply to charitable or religious endowments. 
See § 411 below. 


(m) Kuppusami Pillat v. JaijaloksJtmi Ammal 34. 

(1935) 58 Mad. 13, 154 I.C. 537, (’34) A.M. (n) AjUkuniar Mitra v. Tanibula Dasee (1936) 
70.5* Biblta Batl Debee v. Mahendra Chandni 63 Cal. 209. 

Lahiri (1937) 1 Cal. 400. 173 I.C. 857, (’38) A-C. 
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Rule of Hindu law before legislation.—The above rules apply only to gifts and 
bequests which are within the Hindu Transfers and Bequests Act, 1914, the Hindu 
Disposition of Property Act, 1916, and the Hindu Transfers and Bequests [City of Madras] 
Act, 1921» dealt with in § 360 above. As to gifts and bequests which do not come within 
those Acts the old rule still applies. That rule may be stated as follows: — 

Where it appears from the will that the intention of the testator was not to pass the 
estate at all, but to create a perpetuity, as where the will conUjns a direction, as regards 
the corpus, that it should be kept intact for ever, and, as regards the income of the pro¬ 
perty, that portion thereof should be enjoyed by the testator’s sons, grandsons and their 
descenuants for ever and that the rest should be accumulated, the direction is invalid, 
and the estate will pass as an estate intestate. The Hindu law does not allow property to 
be tied up in perpetuity except in the case of religious and charitable endowments (o). 
The same principle applies to transfers inter vivos (gifts). This rule may be explain^ 
by the following illustration: 

IlUistration 

A will contains as to the property purported to be bequeathed thereby the following 
directions: — 

(1) that the property shall not be alienated at all; 

(2) that six-sixteenths of the net income of the property shall be applied towards the 
maintenance of the members of the testator’s family and the families of his 
sons, grandsons and their descendants in perpetuity; 

(3) that the remaining ten-sixteenths should be accumulated and carried to the 
credit of the estate. 

The will is invalid, and the property will descend to the testator’s heirs as on intes¬ 
tacy. The above directions show that it was not the intention of the testator to pass the 
estate at all. It is not a case where the testator has expressed an intention to pass the 
estate, and has added a clause against alienation, in which case the clause against aliena¬ 
tion would be void (§ 393), and the gift of the estate would take effect. In the case put 
above, the will starts laith a provision against alienation, and this provision is confirma¬ 
tory of the other parts of the will which clearly show an intention to create a perpetuity 
(P). 

386. Gift or bequest to a class.—If a gift or bequest is made to a class 
of persons with regard to some of whom it fails by reason of the rules con¬ 
tained in §§ 384 and 385 above, such gift or bequest fails in regard to those 
persons only and not in regard to the whole class. 


Illustrations 

(a) A fund is bequeathed to A for life, and after his death to all his children who 

shall attain the age of 25. [The gift to A’s children is a gift to a class). A survives the 

testator, and has some children living at the testator’s death. Elach child of A living at 

the testator’s death must attain the age of 25 (if at all) within the limits allowed for a 

bequest [§ 385 (2)]. But A may have children after the testator’s decease, some of whom 
may not attain the age of 25 until more than 18 years have elapsed after the decease of 

A. The bequest to A’s children, therefore, is inoperative as to any child born after the 

testator’s death and in regard to those who do not attain the age of 25 within 18 years 
after A’s death, but is operative in regard to the other children of A. 

(b) A fund is bequeathed to A for his life, and after his death to B, C, D and all 

other children of A who shall attain the age of 25. B, C, D are children of A Iwing at 

the testator’s decease. In all other respects the case is the same as that supposed in iH- 
(a) Although the mention of B, C and D by name docs not prevent the bequest from 
^ing regarded as a bequest to a class, the bequest is not wholly void. It is operative as 
regards any of the children B, C or D, who attains the age of 25 within 18 years after 
A’s death. 

This is a combination of sec. 15 of the Transfer of Property Act, 1882, 
by the Transfer of Property (Amendment) Act 20 of 1929, sec. 9 and sec. 115 of tn 


(o) SItookmoij Chaudra v. Motwharri Daui 
(1885) 11 Cal. 684, 12 I.A. 101; Haikishori v, De- 
hciulrdfiath (1888) 15 Cal. 409, 15 LA. 87; Vfi/- 
labhdas V. Cordhandas (1890) 14 Bom. 360; 


Kunutra A%ima v. 
L.R.O.C. 11. 

(p) /bid. 


Ktimara Krithf^a (1869) 2 
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I'upprem^e^^ of Property (Amendment) 

claS^ failed as to any memW thereof fhe ^ft .. amendment, if a gift or bequest to a 
amendment, it is not wholly void It is void^nlv° wholly void. Since the 

The above illustrations are'^illustratio.^ 0) and "^ii) to s^coTI^e Indirn T “ 

Act as amended by the Supplementary Act ^ ^ Indian Succession 

of as to gift to a class a,^ subsequent legisIation.-Before the Acts 

’ relating^ to gifts and bequests to unborn persons r§§ 360 3731 

t existence at the date of the gift was void- and so was 

a bequest to a person who was not in existence at the date of the testato^rdeath 
proceeded on the prmciple that a person who was not in existence at the 

was incapacitated from taking. Thus if a gift was made hv J wtd. 5^®,^^^®rial date 

fo 1ajro|i it-^girwir vo*id"'^B"u:U^af’5 

♦h! that the grandsons who weri born after the date of 

the gift could not take, but could S take? In some of the earlier ca^rlt was held on 
the ^alogy of the rule m Leake v. Robiivson, that the gift having failVd 

V ^ could not take. But it was held in later 

\ Comrnittee that the rule in Leake v. RobT,?son was a mle* 

of construction of the English law, and that it did not apply to H^du^^nd th^t The 
tncapa<nty of the other grandsons to take did not incapacitete S from Ukine wkh \hl 

F^frtheT^th^ the whole of the property which was the subject matter of the gift (r) 

Further, the rule in I^cdkc v. J?obtTusoTi is confined in term^ ti^ r^r^coc ^ 

of the class may have to be ascertained beyond the limits of pervetuitu 
of the Transfer of Property Act and the ^Indian Suc?e2ioA ^cT wWch ^ntain the S."e 
against perpetuity did not then app y to Hindus and Leake v Rohit^TiJl^ # ij 

not possibly apply to Hindu gifts and bequeste Robmsem therefore could 

Tf observe the course of legislation. First came the Madras Act of 1914 

b^uests in favour of unborn persons, and thus removed the bar of 
mc^amy I* also applied for the Hrst time the rule against perpetuity to cases govern^ 
ed by that Act. Similar provisions were introduced by the Hindu 

Act. 1916, and the Hindu Transfers and Bequests fCUy of MadrasT^lTt 9 ^ 

and 373 above. The result of all that was that in the casV nu? IhovI’ ^ 

than S. though not in existence at the date of the gift, could ako ^e Sider ^ dee" 

The Indian Succession Act in force when the three Act® ., 1 . x «• 

1865. Section 101 related to the rule against perpetuity; it is^t^ sec^TlI^of tife T^h- 
Succession Act. 1925. Section 102 related to beauests to a ^ Indian 

115 of the Indian Succession Act. 19257 ^for^ft w^ ame^ed 
in force when the three Acts were passed was the Hindu Wills Act 
sections of the Indian Succession Act. 1865. were mTde aSilLwi Certain 

the Hindu Wills Act, one of them being sec. 102. SecUon ICC was^iii the foUowfnrteJ^s:- 

“If a brauest is made to a class of persons with regard to some of wboo. it ; 
iotd.”’' provisions of section 100 or section lOk'suchtLc|2est Is 

Though s^. 101 was incorporated in all the three Acts sec I 0 i> *v • * 

tion being to keep aUve the rule of Hindu law that if a gift or ^qu«t was 


(q) (1817) 2 Mer. 363. 

(r) Bal Diihencliand v. Musiumat Asmaida 
Koer a8d4) 6 All. 560, 11 I.A. 164; Ram Lai 
Sett V. Kanai Lai Sett fl886) 12 Cal. 663; 
Bhagahati v. Kalicharan (1911) 38 Cal. 468, 38 
l..\. 54. 10 I.C. 641 (afTtrTniQ;; s.c. in 32 Cal. 
992); RfljiJ Moni v. Radfia Prasad (1914) 41 Cal. 
1007. 41 I.A. 176, 23 I.C. 713, ('14) A.P.C. 149; 
Manjamma v. Padmanabhayya (1889) 12 Mad. 393; 


Ranganadha v. Baghirathi (1906) 29 Mad 412 

TObfu'f:: D U891) 15 652 

inWiiiLOf* Dat v. C^angadaj (1894) 18 Bom 7- 

Kruhnarao v. Benabai (1896) 20 Bom. .571- Khim’- 
ft V. Morani (1898) 22 Bom. 533; Advocate-Gene¬ 
ral V. Karmah (1905) 29 Bom. 1.3-3. 1.55-156- 

22^ (iTi?)'''! C.W.N: 

Chl'nle "s2) A C. ". SchU 
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persons with regard to some of whom it was inoperative by reason of the fact 
that they were not in existence at the material date, the gift or bequest failed in regard 
to those persons only and not in regard to the whole class. But the legislature seemed 

particularly the inclusion in that Act of 
Nnt^ decision of the Judicial Committee in Soundara 

AriV^J't Will m that case was governed by the Madras Act of 1914. 

Amongst the properties deposed of by the will were some immovable properties situated 

®*^*'acted the applicability of the Hindu Wills Act. The 
horn ^ m 1904, leaving ^ree daughters. A, B, and C. A had four children, three 

al7 hor!/ ^ter 1904. B h^ad one child born before 1904. C had six children 

rili(h?aPv /r t ]^A ^ deceased directed his trustees to apportion his 

00^1 f ^ trust fund into as many equal shares as there were daughters, to pay the in- 

such shares to the daughters for life respectively, and after the death 
cLh the share appropriated to her “upon trust for the children of 

ih attain the age of twenty-one years” The testator was survived 

^uf "^^yehters. After their death a suit was brought by the children of the 
third daughter C against the children of A and B for construction of the will and for 
a^mistration of the esUte of the testator. The Judicial Committee held that- the be- 

?«Atr V^ children was invalid under sec. 101 of the Indian Succession Act. 

1^^5 [now the Indian Succession Act, 1925, sec. 114], as it offended the rule against 
perpetuity, and that the bequest being to a class, and being invalid as to some members, 
It failed also in regard to the children bom before the death of the testator under sec. 

Indian Succession Act, 1925, sec. 115, before it 
was amended in 1929). In the case under consideration the bequest to the children 
orn sfter the testator s death failed not because of the rule of Hindu law that a Inquest 
o an imborn person is void, for the Madras Act validated such bequest, but because of 
the mle against perpetuity contained in sec. 101. The bequest being void as to pome 
memters of the class under sec. 101 it was wholly void under sec. 102. This led to the 
^endment of sec. 15 of the Transfer of Property Act, 1882, and sec. 115 of the Indian 
Succession Act, 1925, in the manner stated above. 


387. Failure of prior disposition.—Where a gift or bequest fails by 
reason of any of the rules contained in §§ 384 and 385 above, a^iy gift or 

bequest intended to take effect after on failure of such prior gift or bequest 
also fails. 

This is a combination of sec. 16 of the Transfer of Property Act, 1882, and sec. 116 
of the Indian Succession Act, 1925. 

^ fund is bequeathed to A for his life, and after his death to such of his sons as 

^ attain the age of 25 for his life, and after the decease of such son to B. A 

and B su^ive the testator. The bequest to B is intended to take effect after the bequest 

to such of the sons of A as shall ffnt attain the age of 25, which bequest is void under 

sec. 114 of the Indian Succession Act, 1925 [§ 385 (2) above]. The bequest to B is also 
void ((). 

388. Independent and alternative bequests.—Where there are independ¬ 
ent and alternative gifts or bequests, of which one is good at the time the 
document takes effect, and the other is void, the former will take effect, and 
the latter will be disregarded (u). Where a testator made some bequests of 
property in favour of his relations and other bequests for charitable purposes 
and some of the former bequests were invalid, the latter were held to be 
valid as they were separable from and not dependent on the former fv). 

389. Grant subject to defeasance: Executory bequest.—It is competent 
to a Hindu to make a grant of an absolute estate defeasible on the happeo- 


(i) (1925) 52 I.A. 310, 48 Mad. 906, 92 I.C. 
289, (‘25) A.P.C. 244. 

(t) Tagore v. Tagore (1872) 9 Benj?. L.R. 377, 
410, I.A. Sup. Vol. 47, 80; Sondamineij Dottee v. 
Jogeth Chundcr (1877) 2 Cal. 262; Javerbai v. 
Kablibai (1892) 16 Bom. 492, in app. from IS 


om. 326, . ^^1 

(u) Raikidwri v. Debendranath (1888) 15 

[)9, 13 I.A, 37. 

(v) Kaijostha Path^hala Allahabad v. Mt. or\ag- 
ati Devi (1937) 6-1 I.A. 5, (1937) All. 3. 
om. L.R. 322.' 166 I.C. 4. (’37) A.P.C. 4 . 
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ing of a subsequent event. But the event must happen, if at all, immedia¬ 
tely on the close of a life in being, and the gift over must be in favour of 
some person in existence at the date of the gift or at the death of the testator, 
as the case may be; otherwise, the gift over is void, and the absolute estate 
granted to the first donee remains unaffected (lo). 

In cases, however, governed by the Hindu Disposition of Property Act, 
1916, the gift over may be made in favour even of a person not in existence 
at the death of the testator. 


IlliLStrations 

(a) A Hindu bequeaths his property to his five sons in equal shares, and directs 
that in the event of any of his sons dying without sons or sons’ sons, his share shall pass 
over to the sons then living or their sons. All the five sons survive the testator. One of 
the sons, A dies leaving a widow, but without leaving sons or sons* sons. The gift over 
to the surviving sons is valid, and they are entitled to the one-fifth share of the deceased 
son to the exclusion of his widow. The effect of the will is to give an absolute estate to 
each son if he dies leaving sons or sons’ sons subject to defeasance in the event of his death 
without leaving sons or sons’ sons. If A had died leaviTu; sons or sons* sons, he would 
have taken an absolute estate which he could have disposed of by will (x), and wliich 
on intestacy would have passed to his heirs: Soorjeemoney Dossee v. Denohundoo Mullick 
(1862) 9 M.IA. 123 s.c. 6 M.I.A. 526; Chunilal v. Bai Samrath (1914) 38 Bom. 399, 23 
I.C. 645, (’14) A.P.C. 60; Navalchand v. Manekchand (1921) 23 Bom. L.R. 450, 62 I.C. 
98, (’21) A.B. 25. [It may be observed that any son of the testator may alienate his 
share even before the event happens, but the alienee will in that case take the share 
subject to the defeasance clause: (1921) 23 Bom. L.R. 450, 62 I.C. 98, (’21) A.B. 25.] 

Note .—The case put above was not governed by the Hindu Wills Act, 1870. Had 
it been governed by that Act, the will would have to be construed with reference to sec. 
Ill of the Indian Succession Act, 1865, (now sec. 124 of the Act of 1925), it being one 
of the sections made applicable by the Hindu Wills Act to wills governed by that Act. 
Section 111 provides that “where a legacy is given if a specified uncertain event shall hap¬ 
pen and no time is mentioned in the will for the occurrence of that event, the legacy 
cannot take effect, unless such event happens before the period when the fund bequeathed 
is payable or distributable.” 111. (a) to sec. Ill is as follows: “A legacy is bequeathed tc 
A, and, in case of his death, to B. If A survives the testator, the legacy to B does not 
take effect.” 

In the case put in our illustration, the uncertain event on the happening of which 
the one-fifth share of a son is to go to his brothers is the death of the son without leaving 
sons or sons’ sons. Under sec. Ill the rule has been taken from an English case which 
has been overruled by later English cases. The section, it has been held, should be 
applied strictly to cases coming within its scope (y). 

Section 124 of the Indian Succession Act, 1925, (sec. Ill of the Act of 1865), is one 
of the sections mentioned in Schedule III to that Act. Those sections applied in the 
first instance to wills of the classes specified in els. (a) and (b) of sec. 57 of that Act, 
being wills to which the Hindu Wills Act, 1870, applied. Since the Indian Succession 
(Amendment) Act, 1929, those sections apply also to other wills executed on or after the 
1st January, 1927. The Act of 1929 came into force on the 1st October, 1929. 

(b) A Hindu testator bequeathed a moiety of his estate to his son and provided that 
the other moiety was to be held by the son and other persons in trust for the son’s male 


(xc) Sooriemoney Dossee v. Denohundoo MuU 
lick (1862) 9 M.I.A. 123, s.c. 6 M.I.A. 526; 
Kristoromoni v. Narendro (1888) 16 Cal. 383, 392, 
16 I.A. 29; Bissonauth v. Banuisoondery (1867) 12 
M.I.A. 41, 48 [devise held absolute]; Bhoobun 
Mohini v. Hurmh Chunder (1878) 4 Cal. 23. 5 
I.A. 138 [held gift operated as an absolute grant, 
as the event specified did not occur]; Tarokessur 
Roy V. Soshi (1883) 9 Cal. 952, 10 I.A. 51 [case 
of gift over of a life estate]; Lalit Mohun v. 
Chukkun Lai (1897) 24 Cal. 834, 850, 24 I.A. 
76; Puma SasM v. Kalidhan (1911) 38 Cal. 603, 
619, 620, 38 I.A. 112, 120, 11 l.C. 412; Laksh- 


minarauana v. Valiiammal (1911) 34 Mad. 250, 11 
I.C. 767; Saraiubala v. Jyotirmoyee (1931) 58 I.A. 
270, 59 Cal. 142, 134 I.C. 648, ('31) A.P.C. 179: 
Narsingh Rao v. Maha Lakshmi Bai (1928) 55 
I.A. 180, 50 All. 375, 109 I.C. 703, ('28) A.P.C. 
156. See abo Transfer of Property Act, 1882, ss. 
28, 30; Mt. Rameshwar Kuer v. Sheo Lai Vpa-- 
dheya (1935) 14 Pat. 640, 156 I.C. 33, ('35) A.P. 
401; Mst. Tejo v. Chhape Ram ('56) A. Punj. 45. 

(x) Bhoobun Mohini v. Hurrish Chunder (1879) 
4 Cal. 23, 5 I.A. 138. 

(y) Bhupendra v. Amarendra (1916) 43 I.A. 12, 
43 Cal. 432, 34 I.C. 892, ('15) A.P.C. 101. 


hl-30 
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issue and further provided that in case of the son’s death without male issue it should 
go to a certain named charitable Institute. The son died without "male issue. It was 
held by the Judicial Committee, that the gift to the trust took effect on the death of 
the son and that the gift to charity, which was subject to the above condition, was 
valid (^). 

(c) A executes a deed of settlement whereby he gives certain property to his 
daughter B absolutely with the condition superadded that the property should revert to 
A's heirs on failure of the male descendants of A. Here the event on the happening of 
which the defeasance clause is to operate, namely, the indefinite failure of male issue, 
may not take place at B’s death. The gift over to A’s heirs is therefore void, and the 
absolute estate granted to B remains unaffected: Sarajubala v. Jyotirmayee (1931) 58 
I.A. 270, 59 Cal. 142, 134 I.C. 648, (’31) A.P C. 179. 

(d) By a deed of settlement executed in 1875 the settlor created an absolute estate 
in favour of his wife with a condition that if a son was bom to the settlor's son (whom 
he had disinherited), the property should go to him. Held that the gift over to the 
grandson toeing a gift in favour of an unborn person was void, with the result that the 
absolute estate granted to the wife remained unaffected. Had the case been governed 
by any of the Acts mentioned in the second paragraph of this section, the gift over 
would have been valid (a). 

As to Settled Estates in Bengal, see the Bengal Settled Estates Act, 1904. 

390. Gift or bequest by way of remainder.—A grant by way of remainder 
is valid provided— 

(1) the grant is to take effect immediately on the close of a life in being, 
and 

(2) it is made to a person in existence at the date of the gift or at the 
death of the testator as the case may be (b). 

In ca.ses, however, governed by the Hindu Disposition of Property Act, 
1916, a gift by way of remainder may be made in favour of an unborn person. 


Illustration 

Property is bequeathed to A for life, and after his death to B. Both A and B are in 
existence at the death of testator. A takes an estate for life. B takes the remainder alter 
A’s death. The bequest to B by way of remainder is valid: Banganadlia v. Bagtrai t 
(1906 ) 29 Mad. 412. 


391. Trust valid for valid purposes.—Trusts are not unknown to Hindu 
law, but they can only be sustained to the extent and for the purpose ot 
giving effect to those beneficiary interests which are recognized by that law. 
A disposition of property which is inherently illegal, as where the donee is 
not a person legally capable of taking, or the estate which he is given is not 
recognized by Hindu law, cannot be made to take effect by the medium of a 
trust. That which cannot be done directly by gift cannot be done indirect y 
by the intervention of a trustee (c). See as to gifts, §§ 357, 359 and 360, an 
as to wills §§ 368, 372 and 373. 

392. Condition repugnant to interest created.—Where by the terms of 
a deed or will an absolute estate of inheritance is created in favour of a per 


iz) GntinrUtfir Mutlik v. Official Trustee of 
Bruual (]<)AO) 1 Cal. 413, 187 I.C. 108, 67 I.A. 
129, f'40) A.P.C. 43. 

<n) Sftrendra Snth v. Karr^alba^ini Dost fl896) 
23 Cal. 363, 23 I.A. 18; Lala Bamieuan v. Dal 
Koer (1897) 24 Cal. 406. 

th) Bfinganodlia v. Baghirathi (1906) 29 Mad. 
412* Soorjeemnney Do^^sce v. Deenobundoo Mut* 


tick (1862) 9 M.I.A. 123. s.c 6 ^ 24 

vnhu V. (1897) 21 Bom. 

I.A. 93; Rnm Bahadur v Jaganuath (I 918 > > ^ 
L.J. 199. 45 I.C. 749. CIS) .A.P 

(c) Tagore v. Tagore Il8j 2) 9 v. 

401-402, I.A. Sup N ol. 4/, 71, 

Sham a,u„J (1881) 6 Cl. 106; 
randas, m re (1881) S Bom. I>4, 173-iM. 
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son, any subsequent clause purporting to restrict that interest is invalid, and 
the donee will take an absolute estate as if the document contained no such 
clause (d). 

393. Condition restraining alienation or partition.—Where property is 
given absolutely to a person, but the transfer or will contains a direction that 
it shall not be alienated (e), or partitioned (/), or that it shall be applied or 
enjoyed in a particular manner (g), such direction is inoperative, and the 
donee will take the property as if the document had contained no such direc¬ 
tion [§ 362]. 

394. Direction postponing payment to donee or legatee.—Where a trans¬ 
fer or will confers an absolute estate, but directs that the property shall not 
be made over to the donee or legatee until he has attained a certain age 
beyond the period of his majority, such direction is inoperative, and he is 
entitled to the property on attaining/majority as if the document contained no 
such direction. But the direction will be valid and it will take effect if during 
the interval the income of the property is disposed of in favour of some other 
I>erson (h). 

Thus if property is bequeathed to A, a minor, with a direction that it shall not be 
handed over to him until he attains the age of 20 years, the direction is inoperative, and 
A is entitled to receive the property on his attaining majority. But if the will contains 
a direction that until A attains the age of 20 years, the income of the property shall be 
given to B, then A is not entitled to receive the property until he attains the age of 20 
years. 

The rule laid down in this section is based on the decision in Gosling v. Gosliiig (t), 
which is the leading English case on the subject. The same rule has been applied to 
cases governed by the Indian Succession Act, 1925 (j). 

Contingent gift .— A gift by a Hindu to a living person on his attaining a particular 
age, is not invalid, even if the donee has not attained that age at the date of transfer and 
there is no prior gift supporting it. The artificial rule of English law that every contin¬ 
gent gift must be fupported by prior estate and it must vest eo instanti that the prior 
estate determines has not been applied to gifts made by Hindus (k). 

395. Gift of income without limit of time. —^Where a gift is made of 
the income, but the estate given is not in terms limited to the lives of the 
beneficiaries, nor is any line of descent provided after their deaths, the gift is 
an absolute gift (1). 


(d) Bhaldas v. Bai Culab (1922) 49 I.A. 1. 46 
Bom. ISa, 65 I.C. 974, ('22) A.P.C. 193; Ragghu- 
nath Prasad v. Deputy CommlseUmer (1929) 56 
I.A. 372, 4 Luck. 483, 120 I.C. 641, ('29) A.P.C. 
283; Saraiubala v. JyotiTTnayee (1931) 58 I.A. 270, 
59 Cal. 142, 134 I.C. 648, (*31) AP.C. 179; 
Partap Chand v. Mt. Makhni (1933) 14 Lah. 485, 
144 I.C. 651, ('33) A.L. 365; Kan/larpamohan 
Goswami v. Akshaychandro Basu (1934) 61 Cal. 
106. 150 I.C. 179, ('34) A.C. 379. 

(c) Tagore v. Tagore (1872) 9 Beng, L.R. 377. 
395, I.A. Sup. Vol. 47, 65; Ashutosh v. Durga 
(1880) 5 Cal. 438. 6 I.A. 182; Gokul Nath v. 
Jssur Lochun (1887) 14 Cal. 222; Raikishort v. 

Debendranath (1888) 15 Cal. 409, 15 I.A. 37; 
Chandi Churn v. Sidheswari (1889) 16 Cal. 71, 
15 I.A. 149; Lalit Mohun v. Chukkun Lai a897) 
24 Cal. 834, 24 I.A. 76; Rameshtoar v. Z^chmi 
Prosad (1904) 31 Cat 111; Saraiubala v. Jyotir^ 
mayee (1931) 58 I.A. 270. 59 Cal. 142. 134 I.C. 


648, ('31) A.P.C. 179; Umrao Singh v. Baldeo 
Singh (1933) 14 Lah. 353, 143 I.C. 615, (’33) 
A.L. 201. 

(f) Mokoondo Loll v. Goneah Chunder (1875) 
1 Cal. 104; Raikishori v. Debendranath, supra. 

(g) Cally Nath v. Chunder Nath (1882) 8 Cal. 
378; Motivahu v. Mamubai (189-5) i9 Bom. 647. 

(h) Gosad Shiogar v. Rivett Camac (1889) 13 
Bom. 463; Husenbhotj v. Ahmedhoy (1902) 26 
Boro. 319 [case of Khojas]. See also (1882) 8 
Cal. 378, supro; Mussammat Ram Kuar v. Atma 
Singh (1927) 8 Lah. 181, 103 I.C. 506, (’27) 
A.L. 404. 

(0 (1859) Johns. 265. 

(0 Llcyd V. Webb (1897) 24 Cal. 44. 

(k) Kanai Lai v. Kumar Purnendu (1946) 51 
C.W.N. 227, (1947) 1 Cal. 48. 

(() Madhacrao v. Balabhai (1928) 55 I.A. 74, 
52 Bom. 176, 107 I.C. 119, ('28) A.P.C. 33. 
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PRINCIPLES OF HINDU LAW §§ 396 , 397 

396. Immoral conditions.—A gift to which an immoral condition is at¬ 
tached remains a good gift, while the condition is void (m). 

397. Direction for accumulation.— (1) Where the terms of a tra 7 is/er of 
property direct that the income arising from the property shall be accumu¬ 
lated either wholly or in part during a period longer than— 

(a) the life of the transferor, or 

(b) a period of eighteen years from the date of the transfer, such direc¬ 
tion shall, save as hereinafter provided [sub-§ (3)], be void to the 
extent to which the period during which the accumulation is directed 
exceeds the longer of the aforesaid periods, and at the end of such 
last-mentioned period the property and the income thereof shall be 
disposed of as if the period during which the accumulation has been 
directed to be made had elapsed. 

(2) Where the terms of a will direct that the income arising from any 
property shall be accumulated either wholly or in part during any period 
longer than a period of eighteen years from the death of the testator, such 
direction shall, save as hereinafter provided [sub-§ (3)], be void to the ex¬ 
tent to which the period during which the accumulation is directed exceeds 
the aforesaid period, and at the end of such period of eighteen years the pro¬ 
perty and the income thereof shall be disposed of as if the period during 
which the accumulation has been directed to be made had elapsed. 

(3) This section shall not affect any direction for accumulation for the 
purpose of— 

(i) the payment of the debts of the transferor or the testator or any 
other person taking any interest under the transfer or will, or 

(ii) the provision of portions for children or remoter issue of the trans¬ 
feror or of the testator or of any other person staking any interest 
under the transfer or will, or 

(iii) the preservation or maintenance of the property transferred; 
and such direction may be made accordingly. 

Sub-§ (J) of this section is sub-sec. (I) of sec. 17 of the Transfer of Property Act, 
1882, as amended by the Transfer of Property (Amendment) Act 20 of 1929, sec. 10. Section 
17 is one of the sections of Chapter II of the Transfer of Property Act, and that Chapter 
now applies to Hindus also. 

Sub-§ (2) of this section is sub-sec. (1) of sec. 117 of the Indian Succession 
as amended by the Transfer of Property (Amendment) Supplementary Act 21 of 
14(3). By sec. 14(3) of the same Act, sec. 117 as amended was included in Schedule HI o 
the Indian Succession Act, so as to apply to Hindu wills also. 

Sub-§ (3) of this section is a combination of sub-sec. (2) of sec. 17 of the Transfer of 
Property Act and sub-sec. (2) of sec. 117 of the Indian Succession Act. 

Both the amending Acts came into force on the 1st April, 1930. All transfers 
wills executed before that date will still be governed by the rule of Hindu law as it 
before those Acts. 

Religious endowments .—The rules stated in this section do not apply to religious 
endowments. See § 411A below. 

(m) Ram Sarup v. Bela (1884) 6 AH. 313, 11 I.A. 44. Cf. Tranafer of Property Act, 1882 i. 25- 
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Rule of Hindu law before legislation. —Whether a direction for accumulation is valid 
or not, is a question which depends upon the facts of each case. No hard and fast lule 
can be laid down; in each case the particular direction must be examined to see what 
the object of the testator was and what the effect of carrying out the direction would be. 
If there is nothing per se illegal in a direction to accumulate made in a transfer i?iter 
vivos or a will, and if such direction is neither so unreasonable in its conditions as to be 
void against public policy, nor given for the purpose of carrying out an illegal object nor 
in its effect inconsistent with Hindu law, effect should be given to the direction (n). 

The period during which an accumulation can be validly directed is the period for 
which the absolute vesting of the entire interest can be withheld, or for so long a time 
as that during which the corpus of the property can be rendered inalienable or the 
course of its devolution can be directed and controlled by a testator (o). 


Illustrations to the above rule 

(a) Where the object is to create a perpetuity. —Where there is no disposition of the 
beneficial interest in the property of which the income is directed to be accumulated and 
the direction to accumulate is an attempt to create a perpetuity as in the case put in the 
illustration to sec. 393, the direction is invalid, and the property will pass as on intestacy: 
Shookmoy Chandra v. Monoharri Dassi (p), Kumara Asinia v. Kumara Krishna (q). 

(b) Where the direction to accumulate is repugnant to the grant. —Where there is a 
present gift of property to a person, but the gift is followed by provisions postponing 
payment and directing accumulation, such provisions are invalid, and the donee is entitled 
to receive the property as if there were no such directions in the deed of gift or will. 
The reason is that an absolute gift cannot be qualified by a direction to postpone pay¬ 
ment and to accumulate: Cally Nath v. Chunder Nath (r), Bramamayt v. Jages Chandra 
(s), Mokoondo Lall v. Gonesh Chunder (t). 

(c) iAccumulatton for payment of debts or for benefit of minors. —A direction to 
accumulate for the payment of debts, or for the benefit of minor donees, is not invalid: 
Amrito Lall v. Sumomoni (u). 

(d) Accumulation for charitable purposes. —A direction to accumulate the income 
of property for a charitable purpose is not invalid. It has accordingly been held that a 
direction to accumulate the income of property until it amounted to Rs. 10,000 and then 
to spend the proceeds in feeding the poor is valid: Rajeiidra Lall v. Raj Coomari (v). 
See § 411 below. 

(dd) Accumulation for marriage expenses. —A direction to accumulate for the pur¬ 
pose of providing for the marriage expenses of the testator’s son is valid: Nafar Chandra 
V. Baton (iv). 

(e) Where the direction is in its effect inconsistent tvith Hindu law. —A Hindu 
bequeathed his property to trustees upon trust to pay a fixed monthly sum to his wife 
during her life, and to accumulate the surplus until the death of his wife. The testator also 
authorised his wife and two other persons to adopt a son, with a direction that neither the 
corpus nor the accumulations were to be handed over to the adopted son until the death 
of his wife. B, alleging that he was adopted to the testator pursuant to the authority 
given by him, contended that the direction for accumulation till the death of the widow 
was void, and claimed immediate possession of the corpus and the accumulations, sub¬ 
ject to the payment to the widow of the monthly sum directed to be paid to her under the 
will. Jenkins, J., held that the adoption was proved, but that the direction to accumu¬ 
late was valid and that the plaintiff was not entitled to possession until the death of the 
widow. The learned Judge said: “It appears to me, on princiole that, if accumulations 
are permissible, then in the absence of special provision, the limit must be that which 
determines the period during which the course or devolution of property can be 
directed and controlled by a testator.” The learned Judge added: “It is true that the 
object of the testator’s bounty is not ascertained at the testator’s death [for the son was 
to be adopted after his death], but that in itself is not a necessary indication of illegal 


in) Bajendra Lall v. Rai Coomari (1907) 34 Cal. 
5. Spc also Benode Bchari v. NUMrini Daisi 
(1905) 32 I.A. 193, 33 Cal, 180, and the cases 
cited in the illustrations. 

<o) tVfitfcin* V. Administrator^Ceneral of Ben- 
ftal (1920) 47 Cal. 88, 93, 56 I.C. 376, ('20) A.C. 
951. 

(P) (1883) 11 Cal. 684, 12 I.A. 103. 


in) (1868) 2 Beng. L.R.O.C. 11. 37. 

(r) (1882) 8 Cal. 378. 

(») (1871) 8 Beng. L.R. 400. 

It) (1875) 1 Cal. 104. 

(u) (1898) 25 Cal. 662. 691. 

Iv) (1907) 34 Cal. 5. 

(u;) (1910) 15 C.W.N. 66, 7 I.C. 921. 
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remotenc-s : Amnto Lall v. Surnomoye (x). On appeal, it was held that adoption was 
in\alid and it therciore became unnecessary to consider the validity of the direction for 
accumulation. Trevelyn, J., however, said: “I cannot see how a direction to accumulate 

. . r' 3 present gift to support the direction to accumulate”: 

/Anmfo Lall v. Snrnomoni (y). The Judicial Committee agreed with the Appellate Court 
that the aciootion was invalid and declined to enter upon the other question; Amrito Ul 
V. Suruownyee (z). Referring to the observation of Trevelyan, J.. Sir Lawrence Jenkins 
said in a laier case which related to the same will: “I do not clearly understand what 

the U;.nH>d Judge here intended to lay down,” and his Lordship reiterated the views 
cxpie.'''-ed in the earlier judgment. 

.ArcKmn/ntion fo follow capital. —In the absence of any direction to the contrary it 
IS the rule of Hindu law that accumulations go with the capital (a), 

398. Power of appointment.—A Hindu may, by deed or will, grant a 
powei of appointment to a person or persons named in the will. Before the 
Hindu Transfer and Bequests Act, 1914, the Hindu Disposition of Property 
Act, lOK). and the Hindu Transfers and Bequests (City of Madras) Act, 1921, 
it was necessary to the valid exercise of the power that it should be exercised 
in tavour of a person who was in existence either actually or in contemplat- 
lion of law at the date of the gift or at the testator’s death, as the case might 
be (h). Since the passing of those Acts, the power may be exercised in 
favour even of an unborn person subject, however, to the limitations and 
provisions contained in those Acts [see §§ 383-387]. 

When an appointment is made pursuant lo a power in favour of two or 
more persons, and the appointment is invalid as to some or one of them, it 
may still he valid as to the rest (c). 


Illustration 

X by his will gives certain property to A for life, and at his death to A's sons, but 
If A tiic-s without male issue, then to such persons as A may by deed or will appoint. A 
has tio mall- issue. A, in the exercise of the power, leaves the property hy his will to his 
own (laughters C and D to be divided equally betv/een them. C was in existence at the 
death ol the testator. D was born after the death of the testator. C is entitled to a 
moiety of the property. D is not entitled to anything, as she was born after the death of 
X. The .share appointed by A to O will go to the heirs of X as on intestacy: Javerfcoi v. 
Kalj/if;rr (1^92) IG Born. 492. [Under the Hindu Disposition of Property Act, 1916 the 
execution of (he power in favour of D, though not in existence at the death of the testa¬ 
tor, would be valiuj. 

The leading case on the subject is that of Motivahu v. Afombubai (d), decided by the 
Privy Council in the year 1897. In that case it was contended that there was no place 
for a power of appointment in the Hindu system of law. As to this the Judicial Com¬ 
mittee said that as X could himself have designated the person who was to take the pro¬ 
perty in (he event of A dying without sons, there was nothing to prevent X from substi¬ 
tuting A for himself and giving him power to designate the person who was to take in 
the aforesaid event. But to render the gift valid, the taker so designated must have oeen 
in existence at the death of X for he takes the property not from the donee of the power, 
but from X. At the same time the Committee observed that in their opinion the 
lish law of power was not fit to be applied generally to Hindu wills. It has already been 
pointed out that in cases governed by the Hindu Disposition of Property Act, 1916, the 
taker need not be in existence at the death of X. 


(I) 11897) 24 C«l. 589, 018. 

(y> 11898) 25 Cal. 662, 673, 090-691. 

(z) 11900) 27 Cal. 990, 27 I.A. 128. 

(a) Biiionuiith v. Bamasoondery (1807) 12 M.I.A. 
41, 60; Sonotun v. JugguUoondree (1859) 8 

M.I.A. 66 ,[wh$re there was a direction to the 
contrary]. 

(h) .tfoticohu V. hiambubai (1807) 81 Dom. 709.^ 


V. Hem Chtindra fl898> 
Kali Charan 11904) 31 


24 I.A. 93; Upendra J^l 

2.5 Cal. 40.5; yfanoramn \ . - t a 

Cal. 166; Brii La! v. Sinai Bikram (1912) 39 I-A. 
150, 34 All. 405. 16 I.C. 92; Mahim Chandra^ 
Hora Kiimari 11915) 42 Cal. 561. 569. 30 I t- 
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Kabtibai 11892) 16 Bom. 492. 

93. 


798. (’15) A.C. 

(c) Javerbai v, 

(d> (1897) 21 Bom. 709, 24 I.A. 
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399. Caution against applying English rules.—“English rules of con¬ 
struction have grown up side by side with a very special law of property and 
a very artificial system of conveyancing. ... It is a very serious thing to use 
such rules in interpreting the instruments of Hindus, who view most tran¬ 
sactions from a different point, think differently and speak differently from 
Englishmen*’ (e). 

400. Gift or bequest to two or more persons.—(1) Where a gift or be¬ 
quest is made to two or more persons, the question arises whether they take 
as tenants-in-common or as joint tenants or as coparceners. 

If the donees or legatees take as tenants-in-common, the share of each 
will on his death pass to his heirs by succession. If they take as joint tenants, 
the undivided interest of each donee will pass on his death by survivorship. 
If they take as coparceners, the undivided coparcenary interest of each donee 
will pass on his death by survivorship, and, further, the male issue of each 
donee will acquire an interest by birth in the property as if it were coparce¬ 
nary property. [Note that the question whether the donees or legatees take 
as coparceners can only arise when they are members of a coparcenary. The 
reason is that a coparcenary is purely a creature of law; it cannot be created 
by an act of parties (see § 215)]. 

(2) Where a gift or bequest is made to two or more persons w)lo are 
not members of a coparcenary without specification of shares, it has been 
held by the Judicial Committee that they take as tenants-in-common, and 
not as joint tenants (/). In the course of the argument in the above case it 
was contended on the authority of a Madras case (g), that where a bequest 
was made to two or more persons without specification of shares, the presump¬ 
tion was that they took the property as joint tenants, but their Lordships of 
the Privy Council held that the case was not rightly decided, and said: “It 
appears to their Lordships that the learned Judges of the High Court of 
Madras were not justified in importing into the construction of a Hindu will 
an extremely technical rule of English conveyancing. The principle of joint 
tenancy appears to be unknown to Hindu law, except in the case oj a copar¬ 
cenary between the members of an undivided family.** 

Illustrations 

(a) A Hindu bequeaths his property to his widow and her son for their maintenance 

with poiijcr to them to alienate the property by sale or gift. Here the legatees take as 

tenants-'in-common, and each takes an absolute interest in a moiety of the property, so 

that on the death of either of them his or her share will pass to his or her heirs by 

sTiCcesstOH (h). 

(b) A Hindu bequeaths his property to his two married daughters without specifi¬ 
cation of shares. The legatees take as tenants-in-common, and not as joint tenants (t). 

(c) A Hindu bequeaths his property to his daughter and her husband without speci¬ 
fication of shares. Tne legatees take as tenants-in-common (j). 

(e) Per Wilson J., in Bam Lai Sett v. Hanoi Lai (g) Vydinada v. Nagammal (1888) 11 Mad. 258. 
Sett (1886) 12 Cal. 663. 678, approved by the P.C. (h) Jogeswar Narain v. Bam Chandra Dutt, 
in Bhagabati v. i^licharan (1911) 38 Cal. <468, 38 supra. Also see Surareddy v. Venkata Subbareddi 

I.A. 3 4, 10 l.C. 641; Narasimha v. Parthasarathy ('60) A.A.P. 368. 

(1914) 37 Mad. 199, 222, 41 I.A. 51, 71, 23 l.C. (0 Gopi v. Musammat laldhara (1911) 33 All. 
166. 41, 7 l.C. 697. 

(/) Jogeiwar Narain v. Rom Chandra Dutt (1896) (0 Ust. Jio v. .UsS. Rulcmon (1927) 8 Lab. 219, 

23 Cal. 670, 23 I.A. 37, 100 l.C. 54, ('27) A.L. 126. 
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(3) Where a gift or bequest is made to two or more persons who are 

members of a coparcenary, they nevertheless take as tenants-in-common, and 

not as joint tenants or coparceners, unless a contrary intention appears from 
that grant (k). 


Illustrations 

(a) A Hindu executes a deed of gift by which he gives his property to A and B 

who are brothers and members of a joint Hindu family. The Bombay High Court held 

that the donees take as tenants-m-common, and on the death of either of them his share 
wul pass to nis h^rs by succession (1). In the course of the judgment Fulton, said: 

an unexpressed intention could be presumed, it would, we think, be more reasonable 
o suppc^e that the gift was meant to be to the two brothers as coparceners; but we 
doubt whether such a gift could be made consistently with the principles of Tagore case 

tor a gift in coparcenary would purport to create interests in sons and grandsons who 
might be unborn at the time.” 

(b) A Hindu fbther bequeaths a house to his three sons in these terms: ‘'There¬ 
fore, my three sons shall use and enjoy the house from son to grandson and so on in 

succession without power to give as gift or sell the same.” As regards his other pro- 
perties, he directs the income thereof to be divided among his sons: “in equal shares,’* 
and the corpus to be divided among his grandsons after the death of his sons ^’according 
to tneir ^^^V^ctive shares.” One of the sons dies leaving a son, who dies leaving a 
widcw. The widow claims a third share of the house, alleging that the three sons took 
me house as tenants-in-common. On the above facts it was held by the High Court of 
M^ras that me sons took house as a Hindu coparcenary with rights of survivorship, 
and that on the death of any one of them without leaving male issue and without parti¬ 
tioning the property, the property passed to the survivors, and that the widow could 
claim no share in it. Subramania Ayyar, J., said: ‘Tn cases like the present, the ques¬ 
tion for determination is but one of intention to be ascertained with reference to the 
terms of the particular will. If the grant is to persons who are incapable of forming a 
joint Hindu family, they can of course take only as tenants-in-common. If, on the con¬ 
trary, the grant is to persons who constitute such a family, even then it may be that the 
pnma jactc view U that they take in severalty and that those who argue in favour of the 
opposite construction have to show some'clear foundation for it in the terms of the will. Of 
course, the donees here, the sons, were persons who could be, and were, members of a joint 
family. . . . And as to the terms of the gift they are clear to the effect that the donees 
were to take not in severalty but in coparcenary. That the distinction between the two 
was perfectly clear to the mind of the testator is beyond question, for where he wishes 
them to take as tenants-in-common, he uses apt expressions, as the words ‘in equal 
shares in the paragraph relating to the income, and ‘according to their respective sharw 
in the paragraph relating to the division of the corpus of [the other properties], while 
with reference to the house under consideration he directs common enjoyment without 
any possibility of division” (m). 

(c) A and his sons are members of a coparcenary. A*s brother B bequeaths certain 
property to A and A’s sons in these terms: ‘‘Items 4, 5. 6. 7, 8 and 9, I bequeath and 
leave to my brother A and his sons.” The legatees, though members of a coparcenary, 
take as tenants-in-common, there being no express words in the will that they should 
take as members of a coparcenary (n). 


401. Gifts and bequest to widows, daughters and other females. (1) 
>lbsofute gift and limited gift .—When property is given to a female by a 
deed or will, the question frequently arises whether the gift passes an estate 
of inheritance, that is, an absolute estate, or merely a limited estate. If a 
gift made to a female, e.g., the mother, daughter, brother’s daughter, sister, 


<k) Bticbibai v. Nagpur UnicersUy (1946) Nag. 
433. 

C/) Bni Ditvali v. Patel Bechardas (1902) 26 
Rom. 445; Kishori Dubain v. Mundra Dubain 
(1911) 33 A». 665, 10 I.C. 565; fla^iu Kani v. 
Baiendra Bnkhsh Singh (1933) 8 Luck. 121, 60 I.A. 
9.5, 142 I.C. 3, (*33) A.P.C. 72; Ram Piari v. 
KrUhna Piari (1921) 43 All. 600, 63 I.C. 301, 


A.A. 50. [Gift to daughter s . 

Yethiraiulu v. Sfukunthu (190o) 28 ^ 

373. See also Sonatun v. 

8 M.I.A. 66; BissonautA v. Bomasoo 

t 'janakiram v. Sagamony (1926) 49 Mad. 

.C. 662, (’26) A M. 273. 
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etc passes an estate of inheritance, she can dispose of it at her pleasure (o), 
but* not if it passes a limited estate (p). In the former case, the property 
passes on her death intestate to her stridhana heirs (q); in the latter case it 
passes to the donor’s heirs (r). The same rule applies where a gift is made 
^a husband to his wife, whether the gift be of movable or of immovable 
property. If the gift passes an absolute estate she can dispose of the pro¬ 
perty at her pleasure by act inter vivos or by will (s), but not if it passes a 
limited estate (t). In the former case the property passes on her death in¬ 
testate to her stridhana heirs (u); in the latter case, it passes to her husband s 

heirs (u). 

(2) Whether a gift passes an absolute or a limited estate depends on the 
terms of the grant in each case (to). This is so not only under the Ihndu 
law but under all other systems of law in force in India. The Ju^cial Corn- 
mittee laid down in an early case that in construing a deed of gift or a wiU 
made by a Hindu in favour of female relations, the Court was entitled to 
assume tha' the donor intended the donee to take a limited estate only, unless 
the contrary appeared from the deed or will. The basis of the rule was 
females as a rule took a limited estate only in property inherited by them 
from male relations, and the donor must be presumed to have made the gift 
with that fact present to hU mind. The leading case on the subject is 
Mahomed Shumsool v. Sheumlcram (x). In that case their Lordships of 
the Privy Council said: “In construing the will of a Hindu it is not improper 
to take into consideration what are known to be the ordinary notions and 
wishes of Hindus, with respect to the devoluhon of property. It may be 
assumed that a Hindu . . . knows that, as general rule, at all events women 
do not take absolute estates of inheritance which they are enabled to alienate. 
In construing a will made after the coming into operation of the recent legis¬ 
lation and particularly the Hindu Succession Act, 1956, the Court 
assume that the testator knew of the radical changes that have been brought 
about in the general law of iiiheritance and that women now take absolute 

estates of inheritance. 


(o) Aful V. Sanyasi (1905) 32 Cal. 1051 [be¬ 
quest to mother]; Lala Ramiewan v. Dal Koer 
(1897) 24 Cal. 406 (bequest to daughters and 
brothers' daughters]; KoUony v. LuchmM (1075) 24 
W R. 395 [gift to daughter); Madavarayvo v. 
Tinha (1877) 1 Mad. 307 [gift to daughter). 

(v) Mahomed Shumaool v. Shewukram (1874) 2 
I.A. 7. 14 Beng. L.R. 226 (gift to daughtcr-in- 
law]- Radha Prasad v. Ranee Mani (1908) 35 Cal, 
896/ 35 I.A- 118 [bequest to daughter] • In both 
these cases it was held that the donee took a 
limited estate only* 

(fl) Ramasami v. Papayya (1893) 10 Mad. 460 
[gift to daughter); Basanta v. Knmikshya (1906) 33 
Cal. 23, 32 I.A. 181 [gift to sister—Dayabhaga 

^**(r) Annaii v. Chandrabai (1893) 17 Bom. 503. 

(») Suraimani v. Rabi Nath (1908) 30 All. 84, 
35 I.A. 17 [will upheld); Fateh Chand y. Rup 
Chand (1916) 43 I.A. 183, 38 All. 446, 37 I.C. 
122. (’16) A.P.C. 20 [will upheld); Hatnachandra 
V Ramachandra (1919) 42 Mad. 283, 291-292, 52 
IC 94, (’19) A.M. 557 (will upheld); Janki v. 
Bhairon (1897) 19 All. 133 (will upheld); Padan 
Lai V. Tefc Singh (1907) 29 All. 217 (mortgage 
upheld); Damodar v. Pwmanandae (1883) 7 Boro. 


155 [will upheld—case of movable property). In 
some qf the earlier cases, it was held that a wife 
cairoot dispose of immovable property given to her 
by her husband to the prejudice of her stridhana 
heirs, even if the gift u-vis absolute not even after 
her hmband’s death. That view, it is submitted, 
is no longer law. The cases above referred to are 
Kotarbatappa v. Chanverova (1873) 10 Bom. H.C. 
403; Bhufanga Ralu v. Ramayamma (1884) 7 Mad. 
387; Nunnu Meah v. iirishnatxi,ani\ (1891) 14 Mad. 
274. See also Rudranarain v. Rup Kuar (1878) I 
All. 734, at pp. 743-744. 

(t) Jamna Dos v. Ramautor (1905) 27 All. 364 
[mortgage set aside); (1891) 14 Mad. 274, supra 
(sale set aside). 

(u) Kessarbai v. Huntraj (1906) 30 Bom. 431, 
33 I.A. 176. 

(p) Harilat v. Bai Reu-'a (1897) 21 Bom. 376. 

(tp) Ram Narain v. Pearay (1883) 9 Cal. 830. 

(*) (1874) 2 I.A. 7, 14-15, 14 Beng. L.R. 226. 
231 [bequest to daughter-in-law held to pass a 
limited estate); see also Rabutly v. Sihehunder 
(1854) 6 M.I.A. 1 [deed of family arrangement). 
See in this connection the observation of Mulcher- 
jea in Jiban Krishna v. JUendra Nath (’49) A.F.C. 
64. 72. 
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took ? ta'trop^vYnh^dfd^h^ Council appUed alike to all females who 

spil-it oi the texts, cited in S 141 ^Hrmv a rf Courts in India, following the 

of imn.orable prope^y wj made bv a HinZ 

was made by a ffindu other fe^le, ‘° i‘ 

:n5“fe?d""th‘a“t*iL\t^t 

- &es‘tatr“as^ e^^lls^e^tte "i 

ported to apply “rail feSs wCfoL a 1 - f ^°'™ P"--- 

In tact, the Judicial LnTitme appberit iiTTalf m property inherited by them. 

Tim““Madras'Hieh'^®oim‘\o'Dlied°"^™r .'^^“Shterf tiTe^a" Umited^stet^ 

^Jd-t r b: -Ire^ fh). "^uT thT;rcTum«°^a^ 

to^t ™i^e bul 

principle of Mahomed ^ result of a compromise with her relations (d). The 

and b) of f 57 of th. Q to wiUs mentioned in clauses (a) 

^^^Us (i). Succession Act. 1925 [see § 369 above], but to all other 


ibfi a tuoTTUin as malik. In most of the cases referred to above, 

, ^ interpreted the rule in Mahomed ShuvisuoVs case to mean 

nrvn b ^ immovable property to a woman cannot be deemed to confer 
uiwn her an absolute estate of inheritance which she could alienate at her 

f- cx 7 >ress terms a heritable estate 

T r ^ there was no warrant for such an interpretation. 

In tact later decisions of the Judicial Committee made it clear “that if words 

[are] used confemng absolute ownership upon the wife, the wife enjoys the 
rig so ownership [including a full right of alienation] without their being 
conferre y express aud additional terms unless the circumstances or the 

absolute ownership was not intend- 
e (j), and that it was possible by the use of words of sufficient amplitude 
to convey in the term of gift itself the fullest rights of ownership including 
the power to afienate (g). Even then difficulty was felt in de'ducing the 


(•j) Harilal v. Bai Rewa (1897) 21 Bom. 376 [be¬ 
quest to widow—limited estate]; Jamma Das v 
finmoNfar (1905) 27 All. 364 [gift to wife^limfted 
estate]; Sesitayija v. Narasamma (1899) 22 Mad 
357 [bequest to widow—limited estate]; Hirabai v. 
Lakshmibai (1887) 11 Bom. 573 [bequest to 

widow—limited estate]; Nunnu Meah v. Krisbno- 
m«mi (1891) 14 Mad. 274; Motilal v. Advocate- 
General of Bombay (1911) 35 Bom. 279, 11 I.C. 
547; Janki v. Bhairon (1897) 19 All. 133 (bequest 
to widow—absolute estate); Padam Lai v. TeJt Singb 
(1907) 29 All. 217, dissentms; from Sura/mani v 
Babi Nath (1903) 25 All. 351. 

(s) Atul V. Sanyasi (1905) 32 Cal. 1051. In 
Annaii v. Chandrabhai (1892) 17 Bom. 503 the 
gift was by a son to his mother and the Court 
started with the presumption against the gift be¬ 
ing absolute and held that it passed a limited estate 
only. 

(a) Radha Prasad v. Ranee Mani (1908) 35 Cal. 
896, 903, 35 I.A. 118, 129 [held that the daugh¬ 
ters took a limited estate only]. In Ammammanna 
V. Kodanda Rao (1940) Mad. 223, 190 I.C. 190, 
(’40) A.M. 210, (1940) 1 M.L.J. 188, it was held 
that the daughter took “a limited estate of a 
daughter" and the daughter's sons’ interest, if any, 
was not vested remainder. 


(b) Mangamma v. Doraiyija (1937) hfad. 335, 
166 I.C. 59. ('37) A.M. 100. 

(c) fCoon/behflfi v. Premchand (1880) 5 Cal. 684. 

(d) Fondit Adyc Shankar Texvari v. Mit. Chan- 
drawat (1935) 10 Lutk. 35. 150 I.C. 519. (’34) 
A.O. 265. 

(e) Aadhd Prasad v. Hanee \fani (1908) 35 Cal. 

896, 903, 35 I.A. 118, 130 [bequest to daughter 
—limited estate]; Bhoba v, Peary Loll (1897) 24 
Cal. 646, 650-651 (bequest to widow—limited 

estate]; Caralapathi v. Cota (1910) 33 Mad. 91, 
93, 3 I.C. 475, [bequest to widow—limited estate]. 
In Saroda v. Krisfo (1900) 5 C.W.N. 300, the 
Court proceeded upon the plain meaning of sec. 
82 of the Succession Act, and held that the bequest 
to the widow was absolute. _ 

(f) Bhaidas v. Bai Gulab (1922) 49 I.A. 1. 7. 
46 Bom. 153, 159, 65 I.C. 974. (’22) A.PC. IW. 

(g) Ramachandra v. Ramachandra ^^922) 

Mad. 320, 49 I.A. 129. 67 I.C. 408. C22) A-P-JJ 
80; Narringh Rao v. Maha Lakshmi Bai (1928) » 
I.A. 180. 50 All. 375. 109 I.C. 703, 703. (2^ 
A.P.C. 156; Shalig Ram v. CharaniU Lai (19(10) ^ 
I.A. 282, IJ Lah. 645. 128 I.C. 265, ('30) 

239 (u«im, i.e. heir]; Jagmohan Singh v. Sri 
(1930) 57 I.A. 291, 128 I.C. 270. <'30) A.P-U 
253 [gift to wife to be enjoyed by her genrrenow 
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principle of law. The matter was clarified when the Supreme Court held 
(h) that to convey an absolute estate to a Hindu female no express powers 
of alienation need be given; it is enough if the words are of such amplitude 
as would convey full rights of ownership. In a more recent case the 
Supreme Court reiterated this proposition and endorsed the view that there 
is no presumption one way or the other and there is no difference between 
the case of a male and the case of a female, and the fact that the donee is a 
woman does not make the gift any the less absolute where the words are 
sufficient to convey an absolute estate to a male (i). In effect these decisions 
laid down that the rule of interpretation laid down in Mahomed Sliuntsool 
V. SheiDukram (j) had come to be regarded as unsound. The decisions under 
this head may be divided into two classes, namely— 


(a) Where the gift is coupled with a power of alienation. 

(b) Where the word ‘‘malik” (owner), or other words importing nhsohUe 
ownership, are used in the deed or will. 

In case (a), that is, where a gift is coupled with a power of alienation, 
the Court readily infers an intention to grant an absolute estate. Thus where 
a testator bequeathed certain property to his daughter and her son “for your 
maintenance” with power of making alienation thereof by sale or gift^ it was 
held by their Lordships of the Privy Council that each of them took an 
absolute interest in a moiety of the property, and the words “for your main¬ 
tenance” did not reduce the interest of either of them to one for life only {k). 


The second class of cases is the one where the word “malik” (owner) or 
other words importing absolute ovmership are used in the deed or will. The 
word “mali/c” (owner) or “malifc mustakiV^ (kk) imports full proprietary rights 
including a full right of alienation unless there is something in the context 
or in the surrounding circumstances to indicate that full proprietary rights 
were not intended to be conferred. Hence it has been held that words of 
disposition in a deed of gift (1) or will that the donee shall “become malik 
(owner) of all my properties,” or similar words, confer an hentahle and 
alienable estate in the absence of a context which indicates a different mean¬ 


ing (m). 


after generation]; Lokshmajya v. Tirupothamma 
(*58) A A.P 720' jogannadha Rao v* Jatmat 
Madanlal (1957) A.P. 806, ('58) A.A.P. 662 ('for 
pasupukumknma"); Kriihnaswami Ayyar v Kar^- 

chandra Huo (1934) 67 Matl. L.J. 821, 153 I-C. 
1003, (’34) A.M. 646; Shivappa nudrappa v. fln- 
draea Chnnhoioppa (1933) 57 Bom. 1, 142 I.C. 
164, (’32) A.B. 410. 

(h) Ham Copal v. Nand Cal (*51) A-S.C. 139; 

Harnam Sinc)i v. Mohan Cal ( 70) J. 4c K, 181; 
Mohindcr Singh v. Balbir Kaur (’68) A. Punj. & H. 
545; Btniint Kaur v. Tei Kaur (*67) A. Punj. 4c 
H. *429 {for mainlenancel; Tu/ton v. Sa/iil» ilom 
('66) \ P»inj. 262; Bawpyari Kuer v. Bachuraj 

Kuer .•65) A.P. 217 (Malik); Madhuaudhan v. 

Cobind Siibat (’65) A. Ori$sa 54. 

(i) .Vo(/ioo ^l V. Outgo Praxad (1955) S.C.R. 
51. (’54) A.S.C. 355. Also see Seshayya v. PadaC 
amma {’57) Andh. Pra. 534; Venkatarama v. flai- 
yalaks/imi ('60) A.A.P. 509. 

(0 (1874) 2 I.A. 7, 14 Beng. L.R. 226. 

(k) Jogerivor Narain v. Ram Chandra Dutt 
(1896) 23 Cal. 670, 23 l.A. 37; Kesserbai v. Hurw- 


rai (1906) 30 Bom, 431. 442, 33 l.A. 176, 186- 
187; Paikahai v. Anijabai (1935) Nag. 170, (’52) 
A.N. 327; Yadcorao v. Vithal (1952) Nag. 60, 

('52) A.N. .55. 

(kk) KrLthna Bcharilal v. Cutabchand ('71) 
A.S.C. 1041. 

(/) Bishnath Frojod Sing)i v. Chandika Prasad 
Kuman (1933) .55 All. 61. 60 l.A. 56, 142 I.C. 
6 , (’33) A.P.C. 67, 

(m) Calit Mohun v. Chukkun Cal (1897) 24 Cal. 
834. 24 l.A. 76. 88-89; Suraimanj v. Rabi Nath 
(1008) 30 All. 84. 35 l.A. 17; Fateh Chand v. 

Rup Chand (1916) 43 l.A. 183, 38 AH. 446, 37 
I.C. 122, ('16) A.P.C, 20 [Malik-o-qab z, i.e. ovnaer 
in possession); Sasicmin v. S/iib Naratjan (1922) 49 
l.A. 25, 34. 1 Pat. 30.5, 315, 66 I.C. 193, (’22) 
A.P.C. 63 (.X/olikiyatil; Sarajubala v. Jyotirrruiyee 

(1931) 58 l.A. 270, 59 Cal. 142, 134 I.C. 648, 

(’31) A.P.C, 179 (gi/t to daughter as Afa/ik); HU- 
endra Singh v. Maharaja of Darbhanga (1928) 55 
l.A. 19t. 7 Pat. 500, 109 I.C. 858, ('28) A.P.C. 
112 [to hold the property from generation to gene¬ 
ration]; Lola Ramjewan v. Dal Koer (1897) 24 Cal. 
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In Ram Gopal v. Nand Lai (n) a Hindu widow who was entitled to maintenance as 
the w^e of a predeceased son of the proprietor against the heir of the latter, relinquished 
by a deed all her rights to the property of her father-in-law in favour of the latter’s heir, 
and as a part of the same transaction received two items of property for her maintenance 
by a deed of transfer, which was described as a “Tamliknama. ’ The document expressly 
stated that the grantee was made a “malik” though there were no words making the gift 
heritable or alienable. It was held that an absolute estate was conveyed although the 
gift was expressed to be for maintenance and residence. The desire to provide maintenance 
or residence for the donee, it was observed in the judgment, only showed the motive 

which prompted the donor to make the gift, and it could not be read as a measure of 
the extent of the gift. 

It has been stated above that a bequest to a woman as “malik” imports 
full proprietary rights unless there is something in the context to qualify it. 
In the undermentioned cases (o), it was held that the context cut down the 
absolute estate imported by the word “malik”, and that the donee did not 
take an absolute estate. 

In Bhaidas v. Bai Gulab (p) a testator (1) constituted his wife, “malik” (owner) of 
his property, and (2) provided that she should leave “whatever property might remain 
after her death” to two named daughters “as she liked.” Their Lordships of the Privy 
Council held that the widow took an absolute estate, the second clause not constituting 
trust in favour of the daughters as the subject-matter—namely, what might remain—was 
uncertain. Sinularly where a Hindu transferred by way of gift to his wife “all my zamin- 
dari rights with power to enter into possession and spend the produce of the property 
ba jarzandan Twslan bad naslan (lit., with sons generation after generation) it was held 
that the words “spend the produce” did not indicate that she was given a life-estate 
(q)- The word Malik in a wajib-ul-arz when used with reference to widows and 
qualified by words like ‘tahayat’ does not indicate an absolute estate (r). Where a testa¬ 
tor gives a full estate to one person, he is entitled to make a gift over in favour of any 
one else (s). 


406. 409; \atifakhi v. Jni Kislifin (1918) 40 

Al). .578. 46 I.C. 908. CIS) A.A. 255 [Malik 
Mintnqui!]; Kc^serhai \. Hunsrni (1906) 30 Bom. 
4 31. 442. 33 I.A. 176. 186-187; Wazir Deii v. 

Chaml (1920) I Lr»li. 415, 58 I.C. 988 [Kul- 
likhtitj'ir uamilkiatj; Mohan Lai v. .Viran;an Das 
(1921) 2 L.nh. 175. 60 I.C. 619, (*21) A.L. 11 
[Melik], Hititulra Siufih v. Baniesiiar Singh (1925) 
4 P.nt. 510, 87 I.C. 849. (’25) A.P. 625 (Ir.insfer 
to wife of “all my 2 .\mindari rights’* with power 
to enter into possession and spend the produce 
of the properts- bn farzandan naslan bad naslan, 
i.c., with sons generation after generation); 
Thaktir Jagtnohan v. .3/c<.sani»inf Shcorai (1928) 3 
Lock. 19. 106 I.C. .593, (’28) A.O. 49 CF-B.l; 
Mii^saminnt Ram Knar v. Atma Singh (1927) 8 
L.ih. 181, 103 I.C. 506. ('27) A.L. 404; Kamla 
Prasad v. .3/iir/i Manohar (1934) 13 Pat. 550, 152 
I.C. 446, (*34) A.P. 398; Matn, Mai v. Mehri 

Kunuar (1940) All. 416, 189 I.C. 600. (’40) A.A. 
311; Haripada Ojha v. Ichhamayee Debi (1944) 23 


Pal. 404; Sifo Saran v. Chandrabhan (1949) AIL 
368. 

(n) (’51) A.S.C. 139. 

(o) Mahomed Shiimsool v. Shawnkram (18<o) Z 
I.A. 7. 14 Bene. L.B. 226; Mutilal v. Adcoc^^ 
General of Bombay (1911) 35 Bom. 279. 11 

547 (widow’s estate); Mithibai v. Meherbat (1®2Z> 
46 Bom. 162. 64 I.C. 397. (’22) A.B. 179 
estate) • A\hitrfi Singh v. Bisesar (1922) 1 Paf- -95, 
65 I.C. 977, (’22) A.P. 362 (widow’s ^^a**!* 

Ba^antkfimar Basu v. Rantshankar Boy (193-) o 
Cal. 859. 138 I.C. 882. (*32) A.C. 600; Mehtab 
Singh V. AnriA* Singh (’57) A. Punj. 146. 

(p) (1922) 49 I.A. 1, 46 Bom. 153, oo 1-^ 

974, (’22) A.P.C. 193. ^ 

(q) Hitendra Singh v. Ramesicar Singh 

4 Pat. 510, 519. 87 I.C. 349, (’25) A.P. 6^5- 

(r) Tirheni Sahai v. Ramsingh (1938) 13 Luc 
230. 167 I.C. 925, (’37) A.O. 361. 

(s) Matru Mai v. Mehri Kunicar (1940) AD. 41® 
189 I.C. 597, (’40) A.A. 311. 
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404. Endowments.—A Hindu who is of sound mind, and not a minor, 
may dispose of his property by gift or by will for religious and char^able 
purposes such as the establishment and worship of an idol (t), feeding Brah¬ 
mans and the poor (u), performance of religious ceremonies like shradoha, 
durga pujah and lukshmi pujah (v ), and the endowments of a university (w) 
or an hospital (x). No list of what conduces to religious merit in Hindu law 
can be exhaustive. But when any purpose is claimed to be a valid one for 
perpetual dedication on the ground of religious merit though lacking in 
public benefit, it must be shown to have a Shastraic basis. The heads of 
religious purpioses determined by belief in acquisition of religious merit can¬ 
not be allowed to be widely enlarged consistently with public policy and 
needs of modem society (y). When the question is whether the endowment 
is real or fictitious the mode of dealing with it by its donors and successors 
is an important element for consideration (z). 


Doubt 05 to certoin gi/ts.-The High Court of Calcutta has expressed a doubt as to 
whettir gifts to Pundits holding tolls for learning m the country at the time of the 
Durga Pujah, or for the reading of the Mahabharat and Pooran. or for the prayer of God 

during certain months are valid (a). 

Superstitious uses not forbiddep.-The English law relating to superstitious uses does 
not apply to Hindu religious endowments. Thus a gift in favour of an idol, or for the 
nerfo^a^nce of the worship of a deity is valid according to the Hindu law, though it may 
Sot bTvalid according to the English law (b). Dispositions for religious purposes are 
highly favoured by Hindu law, and the leamng of the Courts also is m the 
Dedii^tion of property by a Hindu to a deity is not only lawful, but commendable m a 

high degree from the Hindu point of view (c). 

Games or sports: Education.—In case of a trust created to set up an akhara it cannot 
be said that there was dedication for reUgious or charitable purpose even though two 
idols and Taswir were instaUed there to attract wrestlers both Hindus and Muslims. 
Distinction has been drawn between cases where the object of the dedication was the 
promotion of games and sports as part of education and cases where the object was the 
promotion of games or sports simplicitor. The former only have been upheld on the 
ground that the object was promotion of education (cc). 


404A. New Legislation.—A number of statutes have been enacted by 
State Legislatures in the last few years dealing with Religious and Charitable 
Trusts and Endowments. The validity of the provisions of a number of 
them has been challenged under various Articles of the Constitution and 


(t) Bhupati Nath y* Bam Lai (1910) 37 Cal. 128» 
3 I.C. 642; Khiualchand v. Mahad^giri (1875) 12 

Bom. H.C. 214. ^ 

(u) Dicarkanath v. Burroda (1878) 4 Cal. 443; 
Fafendra Loll v. Ro; Coomari (1907) 34 Cal. S; 
Manorama v. Kali Charan (1904) 31 Cal. 166. 

(d) Prafulla v. Jogendra Nath (1905) 9 C.W.N. 
528* Lakshmishankar v. Vaijnath (1882) 6 Bom. 24. 
(u:) Maf^orama v. Kali Charan (1904) 31 Cal. 

1.66 

(x) Fanindra v. Adm-Cen. of Bengal (1901) 6 

C.W.N. 321. ^ ^ , 

(u) Saroju-'fllhi Ammal v. naiagopal Ammat 

(1954) S.C.R. 277, 287. ('53) A.S.C. 491. 


(z) Chaturbhuj Singh v. Sorada Charan Cuba 
(1932) 11 Pat. 701. 141 I.C. 157, (’33) A.P. 6. 

(a) (1878) 4 Cal. 443, suf>ra. But see In re 
Darling (189#*) 1 CTh. 50. 

ib) Jugcu* Mohini v. Sokheemoney (1871) 14 
M.I.A. 28<', 301-302; Khusalchand v. Mahadecgiri, 
supra. 

(c) (1910) 37 Cal. 128. 136-137. 141. 3 I.C. 
642, supra; Ananthakrishnan v. Chidambaran (’53) 
Tra. Co. 442- Braiabala v. Sree Saradiya Durga- 
mata (1953) 2 Cal. 268, (’S3) A.C. 28S. 

(cc) Ramchandra v. Shrce Mahadoji (’70) A.S.C. 
458. 
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Courts have considered those provisions inter alia in the context of property 
of the trust or endowment, deities, idols; temples and institutions as also the 
income of the same and management of the property and affairs of the same 
including the right-to and management of the worship of certain deities and 
idols. It is not necessary in this Chapter to refer to those decisions in any 
detail or to the constitutional questions raised and it wiU suffice only to men- 
tion a number of those decisions: 


Commissioner, Hindu Religious Endowments. Madras v. Sri Lakshmindra Thirtha 
—Madras Hindu Religious and Charitable Endowments Act (19 of 1951). 
fiatiial V. State of Bombay (c2).—Bombay Public Trusts Act 1950 (29 of 1950), 

of 1939^' (c3) .-Orissa Hindu Religious Endowments Act (4 

Act (^^of^ig^Tr""^ Devaru v. State of Mysore (c4).—Madras Temple Entry Authorisation 

Moti Das V. S. P. Saki (c5).—Bihar Hindu Religiou.s Trusts Act (1 of 1951). 

State of Bihar v. Charusila Dasi (c6).—Bihar Religious Trusts Act (1 of 1951). 

State of Bihar v. Bhabapritananda (c7).—Bihar Religious Trusts Act (1 of 1951). 

(c8).—Madras Hindu Religious and Charitable Endow¬ 
ments Act (19 of 1951) [Elxtinction of Mahant’s rights]. 

Sadavarthy V Commissioner Hindu Religious and Charitable Endowments (c9).— 
Madras Hindu Religious Endowments Act (2 of 1927) [Temple]. 

Sud/iindra Thirtha Suiamiar v. Commissioner for Hindu Religious and Charitable 
Endowrnents Mysore (clO).—Madras Hindu Religious Endowments Act (19 of 1951 as 
amended by Act 27 of 1954) [Udipi Maths founded by Shree Madhvacharya]. 

Act (13^0^1959?" Gouindlaiji v. State of Rajasthan (ell).—Rajasthan Nathwara Temple 
ASC^89l' ''• ^o^rnissioner of H. R. & C. Endowments, Hyderabad (’71) 


405. Gift to dharatn void.—A gift or bequest to dkaram is void for vague¬ 
ness and uncertainty; so also a bequest for good work (/). The objects meant 
by that word are too vague and uncertain for the admini.stration of them to 
be under the control of a Court (g). Where the bequest is for dharam, 
dharmashala and Sanskrit education the bequest for dharam being void, 
the whole is void (h). 

The new enactments indicated in § 404A above contain their own defini¬ 
tions and deal inter alia with public and charitable trusts as therein defined. 
As to the content and extent of the expressions “religion” and “matters of 
religion ’ reference may be made to the decisions of the Supreme Court refer¬ 
red to in § 404A above and particularly to Ratilal v. State of Bombay there 
mentioned. 

It is a maxim of equity, that the execution of a trust shall be under the control of 
the Court. The trust therefore must be of such a nature that it can be under that con- 


frl) r54) S.C. 282. ^954) S.C.R. 1005. 

(c2) (’34) S.C. 388; (1954) S.C.R. 1055. 

(c3) (’34) S.C. 400. 

(c4) (’58) S.C. 255. 

(c5) (’.59) S.C. 942. 

(c6) (’.59) S.C. 1002. 

(c7) rS9) S.C. 1073. 

(c8) (’59) A.A.P. 471. 

(c9) (’63) S.C. 510. 

(clO) (’63) S.C. 966. 


(cll) (’63) S.C. 1638. . 

(f) Cauri Shankar d* Ors. v. ytohan Lai flMO) 
15 Luck. 674. 187 I.C. 597. r40) A.O. 273; /«*- 
ram v. Bhagirathi (1949) fCag. 763 (Subject mat¬ 
ter uncertaiii). 

(g) Runchordas v. Parvatibai (1899) 23 Born. 

725. 26 I.A. 71 affirming (1897) 21 Bom. 646. 

(h) Brif Lai v. Narain Das (1933) 14 Lab. 827 
146 I.C. 1013, (’33) A.L. 833. 
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trol. For that purpose it. is ne-s^ary *at the subject and objec^of ^the^trust nMh 

be such as be ^(i). In the case of a ^iift to 

ed, the trust cannot be enforced ^; ^rdas v Paroatibai (j), that the objects 
dharam the Judicial Commit ee °bse^ved in Runchordasj. R ^ uncertaim In 

which can be considered to be j-finoH tr» he law virtue legal or moral duty, 

Wilson’s Dictionary the word 5^ Judicial Wmmittee held that the word 

Relying upon this charitable or philanthropic " which, on 

dharam was as vague as the words panoses cp J ^ English law (k). 

account of their vagueness render a tmst for those pu^oses^vo^^^ 

Gifts for ‘‘charitable or other purposes ® ^ ^ property being applied 

not charitable; ‘^/^.{"“^hJsTgift for “charitable or benevolent purposes” is void (m). 

to charitable purposes (O - /nus a gi i sarakam [good work] (n). 

Applying the above ^"Ifurness or for^urp^^^ of charity as may bo approved 

a trust for “pu^oses of populai ®proper and just acts for the testators 

by the trustees (o)> ® ^^ienn-^inp of the residue “in a righteous manner, in a pious 

benefit” (p). and a trust for ^ three eLcutors. and in such man- 

and charitable way, as ^PP*. f j that all my three heirs may acquire groat 

ner that people may ^ ^ft to any agnate, and failing 

fame” (q). ^^would IWo inThe testa^ Lfestral house, has been hel.l to 

be void (r). A direction \9 ijcieties schools or any students’ association, 

towards dispensaries, p imanavan etc excavation and consecration of tanks, 

feeding of the poor etc., 'ipanayam e^tc. ^xca^at^ ^ 

!=b:Jp"u™LXrr;Yuiv^^ “ 

A gift “for the performance of ceremonies and giving feasts to Brahmans *s not 
•j c ^ r 7 i>l Nor is a devise of property to executors upon trust to distri- 

the tame am'o'ngtae te?tata^s%oor relations'’dependants and servants (x). 

An endowment of Property for^tae 

“id^U). Tberl is a Oonflici of opinion whether a gift for the spread of the 
Sar^krit language is void for uncertainty (a). 

* 1 - ^ ^ for feeding the poor—a bequest which is valid in law— 

the fiS'thafiris referred to in a later part of the same will as “dharam” does not make 

it invalid (b). 


(0 ^^orice V. The Bishop of Durham ( 1804 ) 10 
Ves 522 [objecls of benevolence or bberalityj; In 
re Bxland ( 1881 ) W.N. [EneJ 173 
benevolent purposes!; In re 

451 Ipurposcs. chantalile or philanthrophic), B 
V. Doncon ( 1902 ) A.C. 37 [such chan.ablc or pub- 
lie purposes as my tnistee thinks proper!; Hunfer 

V AfrTcen. ( 1889 ! A.C. 309 ; .S' 

riQO^l AC 124 . As to what are cbantable 

objects? see the' judpnent of ^rd 

The Commissioners of Income Tax v. Pemsel ll»Jlj 

fi899)“*23 Bom! 725. 26 I.A. 71. 
k) fluncLrdar v. Parvatibai 

11907 ) 30 'Mad. 340 {Dharamh Cangabat v. n«i- 
car ( 1863 ) 1 Bom. H.C. 71 [Dharam!; Advocate- 
General V Damodhar ( 1852 ) Perry's «ses 

526 (Dhara.nl; Cursantfas v. Vundravandas ( 1890 ) 

^T8'94ri8‘i^r’r3t'’fDS™SS^^^ se, alw 

s bbo‘«o<. 46 Mad. 

^ui^. -i. y?’ P.^ ta 6 . 230 . 

/ni\ nftSl) W N [Eng.l 173 , supra. See also 
J7J Harh^L^ ( 1902 ) 1 LR- 103 ; Re Sidne. 

^pi^w'/amnadas ( 1898 ) 22 Bom. 774 . 
lo) T^umdas v. Haridas ( 1907 ) 31 Bom 583 ; 
/amnabai y. Dharsey ( 1902 ) 4 Bom. L.R. 893 . 


(p) Cofcool Nnih V. Istur ( 1887 ) 14 Cal. 222 . 
fo) ^^anofaI v. Harlochond ( 1890 ) 14 Bom. 476 , 
479 . 

(r) Sht/fima Charan v, Sarup ChonJra ( 1912 ) 17 

CAV.N. 39 , 14 I.C, 708 . 

($) Saraf Chandra v. PraCab Chandra ( 1913 ) 40 

Cal. 232 , 21 I.C 194 . 

(0 Afororp v. Senbai ( 1893 ) 17 Bom. 3 S 1 . 

(m) Smil/i V. Maf^cy ( 1906 ) 30 Bom. 500 ; Gor- 
dhan /Ja^ v. C/iunni fxif ( 1908 ) 30 All. Ill; Sur- 
bomuncata v. A^oh^^^^onath ( 1879 ) 4 Cal. 508 . 

(c) Parcati v. Bom Barun ( 1904 ) 31 Cal. 895 . 

(w) Lak^hmiihanfccr v. Vaifnath ( 1882 ) 6 Bom. 
24 ; Suryanarayanarao v. Ro/c^hu;ari (' 66 ) A.A.P. 
269 . 

(x) Afanorama v. Kali Charan ( 1904 ) 31 Cal. 160 . 

(y) SaraswaChi Ammal v. Faiaf^npal Ammal 
( 1934 ) S.e.R. 277 , (' 53 ) A.S.C 491 ; Velu^itomi v. 
Dandapani ( 1947 ) Mad. 47 ; fiamana^ramam v. 
Commissioner H.R, and C.E. (' 61 ) A.M* 263 , 
( 1960 ) Mad. 922 . Also see Racanna /C. Karuppan- 
nan v. V,P. Tirmaiai (' 62 ) A.M. 500 tSamadhl 
and education of poor pupils). 

(z) ( 1923 ) 46 Mad. 300 , 73 I.C. 991 . (' 23 ) A.M. 

376 , supra. ^ 

(a) ( 1923 ) 46 Mad. 300 , 314 - 315 , 73 I.C. 991 , 
(• 23 ) A.M. 376 tSpencer, J.l, 325-345 (Devados, 
J.), supra. 

(b) Vaidyanatha v. Swaminatha ( 1924 ) 47 Mad. 
884 , 51 I.A. 282 , 82 I.C. 804 , (’ 24 ) A.P.C. 22 ) 
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406. Subject of endowment.—A Hindu may dedicate for religious and 
charitable objects all projjerty which he can validly dispose of by gift or by 
wiU [§ 357 and § 368]. 

There is nothing to prevent a Hindu from dedicating the whole of his property for 
religious and charitable purposes (c). 


407. Endowment how created.— (1) No writing is necessary to create an 
endowment (d), except where the endowment is created by a will, in which 
case the will must be in writing and attested by at least two witnesses if the 
case is governed by the Indian Succession Act, 1925, s. 57 [§ 369 above]. An 
entry in the account of a firm of moneylenders showing that the firm is in- 

bebted to the temple followed by crediting of interest does not create an 
endowment (e ). 

(2) A Hindu, who wishes to establish a religious or charitable institu¬ 
tion, may, according to his law, express his purpose and endow it. A trust is 
not required for that purp>ose. All that is necessary is that the religious or 
charitable purposes should be clearly specified, and that the property intend¬ 
ed for the endowment should be set apart for or dedicated to those purposes. 
Even in the case of a dedication to an idol, which cannot itself physically 
hold lands, it is not necessary, though it is usual, to vest the lands in tnjstees. 
Nor is it necessary that there should be any express words of gift to the 
idol (f). No religious ceremony such as sankalp, samarpan, pranapratishta 
or kumbhabhishekam etc. (/I) is necessary and a clear and unequivocal 
manifestation of intention to create a trust and vesting of the same in the 
donor or another as a trustee is enough to constitute dedication (g). 

The basic concept of a r^gious endowment under Hindu Law differs in essential 
particulars from the concept of trust known to English Law as will be seen from various 
paragraphs in this Chapter. 

The Indian Trusts Act, 1882, s. 1.—The Indian Trusts Act, 1882, does not apply to 
public or private religious or charitable endowments (h). 

The Transfer of Property Act. 1882, s. 123.—It has been held by the High Court of 
Madras that a dedication of land for a public temple is not a gift within the meaning of 
sec. 122 of the Transfer of Property Act, 1882. ITie provisions, therefore, of sec. 123 of 
the Act, which require a gift of land to be effected by a registered instrument, do not 
apply to such a dedication (i). 

Revocation of endowment .—A valid endowment once created cannot be revoked by 
the donor (j). 


(c) See Sir F. MacNagh..a’s Considerations on 
Hindu Law, p. 335. 

(d) Muddun Lai v. Xomui Bibee (1867) 8 W.R. 
42; Ramalinga v. Sivachidambara (1919) 42 Mad 
440, 49 I.C. 742, ('19) A.M. 809; Pallayya v. 
Ramavadhanulu (1903) 13 Mad. L.J. 364; Cangi 
Reddi v. Tammi Reddi (1927) 54 I.A. 136, 50 Mftd< 
421. 101 I.C. 79. ('27) A.P.C. 80, on appeal 
from (1922) 45 Mad. 281. 70 I.C. 337. ('22) A.M. 
236; R. V. Reddiar v. Ksishnaaxuamy ('71) A.M. 
262. 

(e) Sooniram Ramniranjandass v. Alagu Nachiyar 
Koil (1939) Rang. 59. 

if) Manohar \. Lakhmiram (1888) 12 Bom. 

247. 263; Bhuggohutty v. Cooroo (1898) 25 Cal. 
112, 127; PrafuUa v. Jogendra Nath (1905) 9 
C.W.N. 528. 534; Venkatatiarasimha v. Subba Rao 
(1923) 46 Mad. 300. 73 I.C. 991, ('23) A.M. 376; 
S. N. P. Nadar v. T.P.T. Chanty (*71) A.M. 253 


[dedication to a temple to be built for a deity]. 

(/I) Pichai V. Commissioner H. R. ir C. Endow^ 
meats ('71) A.M. 405. 

(g) For a brief statement on the subject refer¬ 
ence may be made to Ramchandra v. Shree Maha~ 
deoU ('70) A.S.C. 458. Also see Prem Nath v. 
Han Ram (1935) 16 Lah. 85. 154 I.C. 229, ('34) 
A.L. 771; Jai Dayal v. Ram Saran Das (1938) Lah. 
704; Deep Lai v. Culabchand ('56) A. Rajasthan 
171; Rom Raton Lai v. Kashinath ('66) A.P. 235. 

ih) Gopu V. Somi (1905) 28 Mad. 517; Noro- 
simha v. Venkatalingum (1927) 50 Mad. 687, 103 
I.C. 302, ('27) A.M. 636 (F.B.j. 

(i) Pallayya v. Ramaoadhanulu (1903) 13 Mad. 
L.J. 364- Narasimha v. Venkatalingum (1927) 50 
Mad. 687, 103 I.C. 302, ('27) A.M. 636 [F.B.], 
supra. 

(/) Dasami v. Param (1929) 51 All* 621, 116 
I.C. 433, (’29) A.A- 315. 
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407A. Illusory endowments.—(1) The mere execution of a deed, though 
it may purport on. the face of it to dedicate property to an idol, is not enough 
to constitute a valid endowment; for the real object of the executant may be 
to defraud creditors, or to defeat the provisions of the ordinary law of des¬ 
cent, or to restrain alienations and keep the property in perpetuity in the 
family. It is necessary for the validity of a deed of endowment that the 
executant should divest himself of the property. Whether he has done so 
or not, is to be determined by his subsequent acts and conduct. Thus, if the 
profits of the property are appropriated by the executant to his own use, and 
not to the worship of the idol, and his subsequent dealings with the property 
show that he did not intend to create an endowment, the dedication will be 
inoperative, and the property cannot be treated as debutter, i.e., belonging 
to the idol. The property will still continue to be his, and it may be attached 
in execution of a decree against him (k). Similarly, if a Hindu purchases 
property in the name of his idol, without setting up the idol for public wor¬ 
ship and without appointing priests for its worship, the property does not 
become the property of the idol, but remains his own private property (1). 
When an endowment is created by a will and is to take effect on the death 
of the testator, then unless there is evidence to show that the testator gave 
directions during his lifetime contrary to the terms of the will his mode of 
dealing with the endowed property is irrelevant for the purpose of determin¬ 
ing the true nature of the endowment. The conduct of the manager after 
the testator’s death, even if it is contrary to the terms of the will, cannot also 
be regarded as reflecting the intentions of the testator (m). 

(2) Where there is no real dedication of property for the worship of an 
idol, but only an attempt to create a perpetuity in favour of the settlor’s 
descendants, the gift to the idol is void (n). The mere fact, however, that 
the members of the settlor’s family are nominated as Shebaits or mutawailis 
of the temple and that they are to be remunerated out of the income of the 
property is no ground for holding that the dedication is not real, provided 
the remuneration is reasonable having regard to the income of the pro¬ 
perty (o). 

408. Complete dedication—absolute grant in favour of charity.— 
A dedication of property to religious or charitable uses may be complete, or 
it may be partial. If the dedication is complete a trust in favour of public 
religious charity is created. If the dedication is partial, a trust in favour of 
the charity is not created but a charge in favour of the charity is attached to, 
and follows, the property which retains its original private and secular 


(fc) Wation and Cv. v. iiainchund (1891) 18 Cal. 
10; Konxcar Doorffanath v. Ham Chnnder (1877) 2 
Cal. 341, 349, 4 LA. 52; Suppammal v. Collvdor 
of Tanivre (1889) 12 Mad. 387; Hum Dhan v. 
Prayaa (1921) 43 All. 503, 62 I.C. 862. ('21) 
A.A. 37; SiVi Thakur v. Atkini (1919) 4 Pat. L.J. 
533, S3 I.C. 106, Parmvd Banabihari v. Atkini 
(’19) A.P. 442; Bhekdhari Singh v. Sri Hamchand- 
era (1931) 10 Pat. 388. 136 I.C. 290, (’31) A.P. 
27.5; Mahani Dtisi v. Pareshnath Thakur (*54) -A. 
Omsa 198; Sri Copal Thakur v. Pravasini (’67) A. 
Orissa 8.5. 

(0 Broiotoundenj v, Luchmee (1873) 20 W.R. 93 


(P.C.). 

(m) SiiM Kanta v. Rafaniram (’SO) A. Assam 
154. 

(n) Promotho v. Radhika (1875) 14 Beng. L.R. 
17.5; Sri Thakurii v. Sukhdeo Singh (1920) 42 All 
395, 58 I.C. 583, (’20) A.A. 63 [F.B.]. 

(o) Jadu Nath Singh v. Thakur Sita Ramii (1917) 
44 LA. 187, 39 All. .553, 42 I.C. 225, (’17) A.P.C. 
177; Chandi Charan v. Dulal Chandra (1927) 54 
Cal. 30. 98 I.C. 684, (’26) A.C. 1083; Ishwari 
Bhucaneihwari Thakurani v. Proionath Deij (1937) 
64 I.A. 203, (1937) 2 Cal. 447, 39 Bom. L.R. 
933, 168 I.C. 763. (’37) A.P.C. 185. 
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character (ol). The question whether it is complete or partial depends on 
the construction of the instrument of grant as a whole (p). Dedication to 
charity need not necessarily be by instrument or grant. It can be established 
by cogent and satisfactory evidence of conduct of the parties and user of the 
property which show the extinction of the private secular character of the 
property and its complete dedication to charity (pi). 

When there was no formal dedication of a bathing ghat and the plainhff 
(or his predecessors) acted as owners and not as Shebaits in effecting repairs 
and levying tolls it was held that the plaintiff is the owner and that there 

was no dedication (q). 

Where the whole property is dedicated absolutely to the worship of an 
idol, and no beneficial interest in it is given to any person, the dedication is 
said to be absolute and complete. In such a case the property is held by the 
idol—though it is only in an ideal sense that property is so held—and it can¬ 
not be alienated except in the cases mentioned in § 415 (r). 

In Ramkishorelal v, Kamalnarayan (rl) the Supreme Court had to cons¬ 
true an award embodying partition among members of a joint family. 
the award a village was given to a cosharer R “kul huq haqnq samet mtlkiyat 
and then followed mention of the purposes (meeting expenses of worship 
and maintenance of a public temple) for which the village was being given 
to R. It was held on a consideration ot the instrument as a whole that the 
intention was not to make R the absolute owner of the village but to give 
him possession and management of the village for the benefit of the deity 

Shri Ramchandra Swamy. 


408A. Partial dedication—charge in favour of charity.—Where by the 
grant a mere charge or trust is created in favour of an idol, the dedication is 
said to be partial or qualified. In such a case the property descends, and is 
alienable and partible, in the ordinary way; but subject always to teust 
or charge in favour of the idol (s). Where the surplus income, after the ex- 


(ol) Dasnratharami v. D. Subba Aao ( S7) A.S.C. 
797, (1957) SC.R. 1122; Shonmugfim Pillai v. K. 
Shanmugam Pilhi (’72) A.S.C. 2069; Court Shan¬ 
kar V. Thakur Dass ('72) AJ. & K. 53 (property 
dedicated descendible to heirs). 

(n) Pande Har Norain v. Surja Kuriuron (1921) 
48 I.A. 143. 43 All. 291, 63 I.C. 34, (’21) A.P.C. 
20* Nirtnata Bota v. Chcfid ( 6o) A.o.C. 

1874. Lakshminarasirnhachari v. AgasthesuMra- 

swarr^icara ('60) A.S.C. 622; Bhekr^ori Singh v. 
Sri Bamchanderii (1931) 10 pat. 388, 136 I.C. 
290 (’31) AP 275- Ananthoknshnan v. Chirtam- 

baram (*53) Tra. Co. 442. The above statement 
oi law was examined in i^malnarouan v R. 
Khhorelal (*58) A.M.P. 246, 252; Panc tauarx Daln, 
V. Lak^hmidhar (’58) A. Orissa 65; Nirmo/a Bala 
V. Balai Chand (1959) 64 C.W.N. 5 A 6 Narasx v. 
Balamma (*63) A.A.P. 130; Sri Thakur Krishna v. 
Kanhaylal (’61) A. All. 206; Ram Baton Lai v. 
Kashinoth (’66) A.P. 233; Vadtvdu MudaUar v. N. 
S. Raiabada Mudaliar (’67) A.M. 17o (benefit 

meant es.seoti.tlly to charity]. 

(pi) Dasaratharami v. D. Subbha Rao, 
m) Maharatii Hemanta Kumori v. Coiiri Shonhor 
Tewari (1941) All. 401, 193 I.C. 882, 68 I.A. 53, 
(’41) A.P.C. 38. 


(r) Jagadiudra Nath v. Hemanta (l^OS) 32 Ol. 
12 k 31 I.A. 203, Jarl.. Singh v TA.W S.M 

Ramil (1917) 44 I.A. 18-. 39 All. 

223. (’17) A.P.C. 177; Shn Ganesh v. 

(1891) 15 Bom. 625; Raiendra v. Sham Ch 

(1881) 6 Cal. 106; Bhuggobuttu oQS) 18 

23 Cal. 112; Sathinama v. (1895) » 

Sonniun v. l^SSnl’Oondree (1359) S M.LA. 66 
Rom Coomar v. Jogcnder 438 6 

Ashufoth V. Doorga Churn (1880) ^ ^/{gi5)’42 

I.A. 182; Kulada “I* 813- 

Cal. 536. 24 I.C. 899, ( 14) A.C. 813. ^ 

Chandra v. Hara Kuman (191o) 42 Cal- 56^ 

I.C. 798. (’13) A.C. 487 ; Copal Ol v i'u 

Chandra Basak (1922) l 48 I.A. 

67 I.C. 561. (’22) A.P a 233. (192U 48 

143, 43 All. 291. J 

275 A 

Oa«V-7b‘A.'j. * K. 53. 
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penses of worship and ceremony were met, was to be invested in houses, for 
the residence of the settlor’s descendants, it was held that there was no com¬ 
plete dedication (t). 

In determining whether the will of a Hindu gives the estate to an idol subject to a 
charge in favour of the heir of the testator, or makes the gift to the idol a charge upon 
the estate, there is no fixed rule dei>ending on the use of particular terms in the will; the 
question depends on the construction of the will as a whole. Thus although a will pro¬ 
vides that the property of the testator “shall be considered to be the property of’ a cer¬ 
tain idol, the further provisions such as that the residue after defraying the expenses of 
the temples “shall be used by our legal heirs to meet their own expenses,” and the circum¬ 
stances such as that in respect of the ceremonies to be performed the expenditure was 
fixed by the will and would absorb only a small proportion of the total income, may 
indicate that the intention was that the heirs should lake the property subject to a charge 
for the performance of the religious purposes named (u). 

The question has to be determined by a conspectus of the entire provi¬ 
sions of the deed or will by which the properties are dedicated. A provision 
giving a right to the sevayats to reside in the properties dedicated to the idol 
for the purpose of carrying on the daily and periodical worship and festivals 
does not detract from the absolute character of a dedication to the idol (v). 


409. Application of profits of property—evidence of dedication.—(1) 

Where there is no instrument of grant, the mere fact that the profits of any 
land are being used for the support of an idol is not proof that that land 
formed an endowment for the purpose; but where there is apparently good 
evidence going back for a long period, e.g., for more than half a century, 
that the land was given for the support of an idol, proof that from the time 
the profits had been so expended would be strong corroboration (tc). 

The fact that the deceased karta of a joint Hindu family regularly paid 
the expenses of a charitable institution out of the profits of a family property, 
those expenses however not exhausting the whole of those profits, does not 
establish a dedication of the property to the charity (x). 


In the case last cited the Judicial Committee while reversing the decree passed by 
both the Subordinate Judge and the Hign Court, observed that the Subordinate Judge 
had failed to notice the distinction between meeting of the expenses of a charity out of 
a particular property, and applying all the receipts of that property to the charity. 

(2) Though the mere fact of the profits of any land being used for the 
support of an idol may not be proof that the land formed an endowment for 
the purpose, yet it is a fact that might well be taken into consideration in 
cases where the intention of the founder is to be gathered from an ancient 
document expressed in ambiguous language (y). In the construction, again, 
of such a document evidence is admissible as to the manner in which the 
property has been possessed and used ( 2 ). 


10 Surendrakrishna Roij v. Shrce Sltrce 
Bhubanshwari Thakurani (1935) 60 Cal. 54, 144 
I.C. 792, <‘33) A.C. 295; Isftuari Bhuvan^nwan 
Thakurani v. fto\oruiih Detj, 64 I.A. 203, (1937) 2 
Cal. 417, 39 Bom. L.R. 933, 163 I.C. 765, (*37) 
A.P.C. 185. Also see cases under 5 408. 

(u) Pandf Har Sarain v. Suria Kunu:ari (1921) 
48 I.A. 143, 43 All. 291, ^3 I.C. 31; Par^hadi Jxil 
V. Brij yiohan Lai (1936) 11 Luck. 575, 159 I.C. 
117, (*36) A.O. 52. Reference may also l>e made 
to Rom Ratan Lai v. Ka-thinath (’66) A.P. 235. 

(f) Sree Sree Ifhtcar v. Su»/n7a Bala (1934) S.C. 
69, (1954) S.C.R. 407. Also see cases under ^ 


408. 

{w Sfuddun Lai v. Sreemuttij Knmul Bibce 
(1867) 8 W.R. 42, 44; Konwar Doorganath v. Ram 
Chunder (1877) 2 Cal. 341, 349. 4 I.A. 52. 

(x) Cangi Reddi v. Tammi Reddi (1927) 54 I.A. 
136, 50 Mad. 421, 101 I.C. 79, (’27) A.P.C. 80. 
reversint; on this point same case in (1922) 45 
Mad. 281. 70 I.C. 337. (’22) A.M. 236. 

(j;) Abhiram v. Shyama Charan (1909) 36 Cal. 
1003, 1012, 36 I.A. 148. 4 I.C. 449. 

Iz) Kulatia Prasad v. Kali Das (1915) 42 Cal. 
536, 543-544, 24 I.C. 899, (’14) A.C. 813. 
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410. Bequest to idol not in existence at testator's death. —The principle 
of Hindu law which invalidates a bequest other than to a person in existence 
at the death of the testator [§ 372], does not apply to a bequest to trustees 
for the establishment of the image of a deity after the death of the testator. 
Such a gift is valid, though the image is to be established and consecrated 
after the testator’s death (a) . Similarly a dedication of immovable property 
by means of an Arpannama to a number of deities some of which were instal¬ 
led at the date of the disposition are valid (b). 

JUustration 

A bequeaths his property to his executors upon trust to establish after his death an 
image of the goddess Kali in the name of his mother, and to devote the income of the 
balance to the worship of the goddess. The bequest is valid, though the image is to be 
installed for the first time after the testator’s death. See §§ 359 to 362, and §§ 375 to 378. 

Dedication to a temple .—Dedication to a temple which has yet to be built for a deity 
as indicated in a deed of trust and for services to be performed in the temple is valid (bl). 

t'he idol mttst he specified. —The dedication must be to a particular deity. A dedi¬ 
cation to the Thakurji in my Thakurdwara” without mentioning the particular Thakurji 
to whom the bequest is to be given, is void for uncertainty (c). In a Madras case, how¬ 
ever, opinion has been expressed that a gift for worship of God without mentioning any 
particular deity is valid (d). 

Mutilation of idol.—The destruction or mutilation of the image does not affect the 
endowrnent. A new image may be established, and the endowment kept up (e). The 
actual ii^tallation of an idol in a temple or the construction of a temple for that purpose 
IS not absolutely necessary for validating a settlement in favour of the idol (/). 

411, Endowments and rule against perpetuities.— (1) A dedication of 
property for a public, religious or charitable purpose is not invalid because it 
transgresses the rule which forbids the creation of perpetuities. The rule 
against perpetuity applies to gifts and bequests in favour of private indivi¬ 
duals [§ 385]. It does not apply to religious and charitable endowments (g). 

(2) Where the estate created by a grant is in its nature secular, the 
mere fact that the motive for the grant was religious does not constitute it a 
religious endowment, so as to exempt it from the rule against perpetui¬ 
ties (h). 

A, actuated by religious motives, makes a gift of certain property to B and C, both 
Brahmins, subject to the condition that they should not alienate the property and that it 
should be enjoyed by them and their heirs for ever. The restraint against alienation is 
void, and B and C take the property absolutely. 

411A. Endowments and directions for accumulations.—The rule stated 
in § 397 as to directions for accumulations does not apply to religious endow¬ 
ments. 

See Transfer of Property Act, 1882, S. 18. 

(a) Bhupati Nath v. Bam Lai (1910) 37 Cal. (d) Vchisivami v. Dandapani (1947) Mad. 47. 

128, 3 I.C. 642; Mohar Singh v. Hct Singh (1910) (c) BUm/chand v. Kalipada (1914) 41 Cal. 57, 

32 All. 337, 5 I.C. 584; Chatarabhuj v. Chatariit 20 I.C. 78, (’14) A.C. 200. 

(1911) 33 All. 233, 8 I.C. 832. if) Sarah Sukh v. Bam Prasad (1924) 46 AH. 

(b) Bhoopati Nath Chakrabarti v. Vaiautfcu/nari 130, 135, 78 I.C. 1018, (’24) A.A. 357. 

Debcc (1936) 63 Cal. 1098, (’36) A.C. 556. (fi) Tr.msfer of Property Act. 1882, s. 18; Ind»«» 

(fcl) Pachamuthu Nader v. T.P.T. Charities Succession Act, 192-5, s. 118; Bhuggobutty v. 
(’71) A.M. 253. Cooroo (1898) 25 Cal. 112; PrafuUa v. JogetuUa 

(c) Phundan Lai v. Anja Prithi (1911) -33 .411. Nath (1905) 9 C.W.N. .528. ^ 

793, 11 I.C. 260; C/iondi Charan v. Haribola (ft) Arion(/irt v. Nagamuthu (1882) 4 Mad. 

(1919) 46 Cal. 931, 51 I.C. 275, (19) A.C. 199. 
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412. Estate in remainder.—An endowment is not invalid because it is 
to take effect after the determination of an estate for life (i) 

Illustration 

A executes a deed by which he reserves to himself a life-estate in certain property 
and directs that after his death the income of the property shall be paid to his daughter 
for life and after her death it shall be devoted to a certain temple. The endowment is 
valid, though it is to take effect after the determination of the life-estate in favour of the 
settlor and his daughter. 

413. Devasthanam, Math, Shebait, Mohunt, Debutter property.—Where 
property is devoted absolutely to religious purposes, in other words, where 
the dedication is absolute and complete, the possession and management of 
the property belongs, in the case of a devasthanam or temple, to the manager 
of the temple, called shebait; but a shebait is not mere pujari or archak of 
the temple. He is a human minstrant of the deity until a pujari is appointed 
by the founder or the shebait to conduct worship. The pujari is thus a servant 
of the shebait (il). In case of a math, that is an abode for students of religion, 
the possession and management of the property belongs to the head of the 
math called mohunt; and this carries with it the right to bring whatever suits 
are necessary for the protection of the property. Every such right of suit is 
vested in the case of temple property in the shebait and, not in the idol, and 
in the case of math property in the mohunt (j). For position of shebait and 
mohunt see § 414 infra. Property dedicated to religious uses is called 
debutter property. “Debutter” means literally ‘belonging to a deity,* 

Succeeding shebaits of a temple and mohunts of a math form a conti¬ 
nuous representation of the property of the idol or of the math (k). 

Distinction between temples and maths. —The religious foundations known as Deva- 
sthanams or temples are the most numerous in India and have the largest endowments 
especially in the shape of lands, assignment of public revenue, and jewellery. These 
institutions have been established for the spiritual benefit of the Hindu community in 
general, or for that of particular sects or sections thereof. Next to the temples, the most 
important religious foundations in this country are the ancient maths or monasteries presid¬ 
ed over almost invariably by sanyasis or monks. The object of these maths (or mvtts) 
is generally the promotion of religious knowledge, and the imparting of spiritual instruc¬ 
tion to the disciples and followers of the math. In the case of Tnaths though there are 
idols connected therewith, the worship of them is a secondary matter. The two classes 
of institutions, namely, temples and maths, are thus supplementary to each other in the 
Hindu Ecclesiastical system, both conducive to spiritual welfare, the one by affording 
opportunities for praver and worshio, the other by facilitating spiritual instruction and 
the acquisition of religious knowledge. In the case of temples, the endowed property 
vests in the idol; in the case of maths, it vests in the math, itself as a juristic person (1). 
The mohunt like the shebait is the manager or custodian of the institution. The view 
taken in Vidyapuma v. Vidyanidhi (m), that in case of maths the ideal person is the 
office of the spiritual teacher which, as it were, is incarnate in the person of each successive 
mohunt who, for the time, is a real owner is not tenable after the pronouncement of 
the Judicial Committee in Vidya Varuthi v. Balusami (n). The actual decision in 

(i) Cnbind v. Cn/iUt (1908) 30 All. 288. (A’) Giilahbhai v. Stthanydo-Ui (1928) 52 Bom. 

(il) Knlimnta Thokiirani v. Jibandhan (’62) 431. 110 I.C. 263, ('28) A.B. 183. 

A.S.C. 1329. (t) As to whnt is a ‘Mnlt' within the .scoi>e of 

(0 Jftfiadindrn S’tith lini/ v. Ilemanta Kiimnri the Madras Hindu ndieioiis Endowments Act, see 
Dcbi (1903) 32 Cal. 129. 31 I.A. 203; Uabajirao naelnivt-ndm Suami Mtitt v. Dnnrd of Comm/t- 

V. Laxmondaf (1904) 28 Bom, 213; nuilnt v. Kul- sinnert If.lt.E. Madra-t (’37) A. Andh. Pra. 1-30. 

adaproind (1919) 46 Cal. 877, 30 I.C. 323, (’19) <m) Vidonpornn v. Vidyanidhi (1904) 27 Mad. 

A.C. 243; Jodhi Bat v. na.rdcn Prasad (1911) 33 -111; Snmmnntha v. Sdlappa (1879) 2 Mad. 173, 

All. 733, 11 I.C. 17 IF.n.l; Cabinda Jtanumui Pas 179; Ciyana v. Katidasumi (1887) 10 Mad. 373, 

V, Mtfhanta naoifharan lUnnanttf Dus •'J89. 

(1936) 63 Cul. 326. (n) 48 I.A. 302. 
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Vidyapurna v. Vidyanidhi (o) is, however, correct for it was held there that the mohnnt 
of an institution does not forfeit his office by reason of subsequent lunacy. So long as 
the duties of a mohunt or shebait can be discharged by an agent or guardian, subsequent 
lunacy would not occasion a forfeiture of rights or furnish any grounds of removal (p). 

Arya Saviajist .—An Arya Samajist, who is a Hindu can be a shebait, but the rites of 
the deity must be performed by a properly qualified person (q). 

Property held by an idol.—“It is only in an ideal sense that property can be said to 
belong to an idol; and the possession and management of it must in the nature of things 
be entrusted to some person as jhebaif, or manager” (r). 

Property held by a math .—“A math, like an idol, is in Hindu law a juridical person 
capable of acquiring, holding and vindicating legal rights, though of necessity it can only 
act in relation to those rights through the medium of some human agency. When the 
property is vested in the math, then litigation in respect of it has ordinarily to be conduc¬ 
ted by, and in the name of, the manager [Mohunt]" ( 3 ). 

Idols and maths are both juTndical persons.—The Hindu law, like the Roman law 
and those [systems of law] derived from it, recognizes not only corporate bodies with 
rights of property vested in the corporation, apart from its individual members, but also 
the juridical persons or subjects called foundations (t). Temples and maths are both 
religious foundations. 

Though there are some points of similarity between a minor and a Hindu idol still 
the idol is not a perpetual minor (u). Any next friend may sue on behalf of an idol for 
a declaration that certain property is debutter property. It is not necessary to ask for 
shebait to institute the suit before the next friend files it (u). 

Suit in nome of temple .—A temple is not a juridical person; no suit, therefore, relat¬ 
ing to the temple property, can be instituted in the name of the temple (w). 

Although a Hindu idol has a juridical status it cannot be regarded as a “person 
capable of cultivating lands personally in the context of the Bombay Tenancy and A^i- 
cultural Lands (Vidarbha) Act of 1958 (lul). But it is a juristic entity capable of holding 
property and of being taxed through its shebaits (w2). 

Right to sue .—^The idol itself is a juridical person with the power of suing and being 
sued (x). Section 92 of the Civil Procedure C^e is not a bar to the maintainability of 
a suit by the idol for possession of its property from a person who is in illegal possession 
of the same (xl). The Privy Council held in Maharaja Jagadindra Nath Roy v. Hemanta 
Kumari Debi (y) that “fwssession and management of the dedicated property belong to 
the shebait and this carries with it the right to bring whatever suits are necessan'^ for 
the protection of the property.” When a shebait is unwilling or incapable of bringing 
a suit, such suit can be instituted by the prospective shebait, the heirs of the founder or 
any person interested and the deity itself can sue through a next friend (z). In any 
such ca.se, as was recently pointed out by the Supreme Court (zl). a person interested 
in the worship of the idol can certainly be clothed with an ad hoc power of representa¬ 
tion to protect its interest ( 2 I). Reference may also be made to the undermentioned 
case (a). 


to) (190-1) 27 Mad. 43.5. 

(p) Nirrruil Ktimar Bancrfi v. Jyoti Prasad Ban- 
erii (1941) 2 C.il. 128, 197 I.C. 761, (*43) A.C. 
562. 

(q) IsiL-ar v. Kshetra (*49) A.C, 253. 

(r) ProMtnno Kumari v. Golab Chand (1875) 14 
Benjj. L.R. 450, 459, 2 l.A. 145, 152; Pramatha 
Nath V. Pradyumna (1925) 52 l.A. 245, 251-252, 
52 Cttl. 809, 816, 87 I.C. 305, (’25) A.P.C. 139. 

(*) Babajirao v. Laxmandas (1904) 28 Bom. 215, 
223. 

(t) Manohar v. Lakhmiram (1888) 12 Bom. 247, 
263, affd. in Chotalal v. Mano^iar (1900) 24 Bom. 
SO. 26 l.A. 199; Narasimha v. Vankatalineam 
(1927) 50 Mad. 687, 103 I.C. 302, (’27) A.M. 
636; Jn re Sarjubai (1944) Nag. 81 (F.B.l, 

(u) Tarit Bhusan Ray v. Srcc Isicar Sridhar Sal- 
gramsila Thnkur (1941) Cal. 477, 199 I.C. 486, 
(’42) A.C. 99. 

*i>) Thakur Sree Srcc Annapurna Devi v. Shiha 
Sundari Dasi (1944) 2 Cal. 144. 


(u.) Thakarduara Pheru Mai v. Ishar Doj (1928) 
9 Lah. 588, 110 I.C. 384. (’28) A.L. 375. 

(u;l) Knianka Dcrd Sansthan v. Maharashtra 

Revenue Tribunal (’70) A-S.C. 439. , ^ 

(u-2) Pogendra Nath v. I T. Commissioner ( 6y) 

A.S.C. 1089. T a 

(X) Pramatha Nath v. Pradyumna, (1925) 52 l-A. 


1) Bishtvanath v. Radha Ballabhji (’67) A.S.C. 

i. 

) 31 l.A. 203. 

» Ciris/i V. Upendra, 35 C.W.N. 

Copal V. Baldeo Narain (1946) 2 CaL 
mohan Haldcv v. Dibhendra (1944) 
see Mahadoha Decasthan v. 

Bom. L.R. 34o. (’33) A-B. 3P (1952) Bom. 


(zl) See Bishunnath v. Radha BallahhH supra, 
(a) Jangi Lot v. Panrui L<il ( 37) A«A. 7 
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The Madras High Court has held in a Full Bench case that in the absence of a 
de jure trustee, a de facto trustee of a public religious or charitable endowment who is 
in possession and management of the institution is entitled to maintain a suit for recovery 
of tnist property against an adverse claimant (b). 

Female manager. —There is nothing to prevent a female from being the manager of 
a religious endowment, but she cannot perform any spiritual functions <c). According to 
the practice and precedents obtaining in the Madras State a Hindu female is not incom¬ 
petent by reason of her sex to succeed to the office of Acharya in a temple and to the 
emoluments attached thereto (d). 

Trustees. —Property belonging to a religious institution may by the usage and custom 
of the institution vest in trustees other than the spiritual head (c). 


414. Position of shebait and mohunt.—(1) Shebait —A shebait is, by vir¬ 
tue of his office, the administrator of the property attached to the temple of 
which he is the shebait. Both the elements of office and property or duties 
and personal interest are blended together in the conception of shebaitship 
and neither can be detached from the other (el). As regards the property of 
the temple, he is in the position of a trustee. But as regards the service of 
the temple and the duties that appertain to it, he is rather in the position of 
the holder of an office or dignity (/), It would be wrong to regard him as a 
mere pujari or archak (/I). 

It was laid down by the Judicial Committee, that a shebait has not the legal owner¬ 
ship in, but only the title of manager of, a religious endowment (g). It follows from this 
that the rent of property dedicated to the services of an idol (h), as well as offerings made 
to Ae idol [§ 442], belong to the idol, and not to the shebait. A shebait being a manager 
only, ceases to be shebait when he ceases to manage the property and carrj* on the wor¬ 
ship of the idol (h). Where the founder has reserved to himself the puja of the idol he 
is the shebait, but if he chooses not to administer the endowment property and appoints 
another to perform the duty the former is competent to dismiss the latter (i). 

Benami purcJiase by shebait of dehntter property. —As a shebait occupies a fiduciary 
position with respect to debulter property, a purchase of such property by him benami 
and without disclosing that he is the real purchaser is invalid, even if he buys at a sale 
execution proceedings and has paid the full market value (il). 

Adverse possession. —No shebait can, as long as he continues to be the shebait, claim 
adverse possession against the idol for that would be a notion void of all content (j). 

(2) Mohunt .—^The property of a math is held by the mohunt as spiri¬ 
tual head of the institution, but the property may by the usage and custom 
of the institution vest in trustees other than the spiritual head. In any case 
the property is held solely in trust for the purposes of the institution (k); sur¬ 
plus income must be added to the endowment and not applied for the per¬ 
sonal enjoyment of the head of the math (1). A mohunt is not a trustee in 


(b) Sankaranaraijnna Ayijar v. Sri tuuiMtwtlut 

Sivnmi Temple Mad. 191 (F.B.). 

(c) See /anoki Dehi v. Copat (1882) 9 Cal. 766, 
10 I.A. 32; Kcshnvhhat v. Uhanirathibai (1866) 3 
Bom. H.C.A.C. 75. 

(d) Annatja v. Ammakka (1918) 41 Mad. 886, 
4T I.C. 341. (*19) A.M. .598 (F.P-l. 

(e) ArunacheVam v. Venkatchalapathi (1919) 46 
I.A. 204, 43 Mad. 253, 53 I.C. 288, (*19) A.P.C. 
62. 

(el) Commifsloner, Hindu HeUpiout Endow- 
menti, Madras v. Sii>amfar ('54) S.C. 282, (1954) 
S.e.R. 1005. 

(f) Hamanathan v. Munmuppa (1906) 29 M.nd. 
283, 33 I.A. 139; Moti Das v. S. P. Sain ('.59) 
S.C. 942. 

(/I) Srec Kaliinata Thakaranl v. Jibandbuu ('62) 


A.S.C. 1329. 

(g) Sliihcssouree v. Mothooranath (1869) 18 

M.I A. 270, 273. 

(/i) Bhuhan Mohan v. Narendra Nath (1931) 35 
C.W.N. 478, 135 I.C. 865, ('32) A.C. 27. 

(i) Fam Dot v. S/irt Ram Lakshman Janki (1643) 
All. 84 5. 209 I.C. 463. {'43) A.A. 352. 

((1) Pearij Mohan v. Manohar (1921) 48 I.A. 
258. 48 Cal. 1019, 62 I.C. 76. ('22) A.P.C. 235. 

(i) Sree Srec Ishwor v. Sushila Bala (1054) S.C.R. 
407; Snrendrakrishna Fay v. Shree Shree Ishwar 
(1933) 60 Cal. .54, 77. 

(k) Cohinda Famanuf Das Mohantg v, Mohanta 
Fumchatularan Famanuf Das (1936) 6-3 Cal. 326. 

(!) Arunachcllam v. Vcnkatachalapathi (1919) 46 
I.A. 204, 43 Mad. 2.53, 53 I.C. 288, (’19) A.P.C. 
62; Fam Parkash Das v. Anand DaS (1910) 43 
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functions and duties are regu- 
y custom. His very wide discretion as to the application of the in- 
come IS subject to the obligation to manage the property so as to serve 

Sn?b^ ^ u" ‘he conception of 

Sh®haitehip, both the elements of office and property are 

lended together and neither can be detached from the other. The personal 
or beneficial interest of the mahant in the endowments attached to an insti¬ 
tution IS manifested in his large po\vers of disposal and administration and 
his right to create derivative tenures in respect of endowed properties; and 
hese and other rights of a similar character of proprietary right which, 
though anomalous to some extent, is still a genuine legal right. A mahant, 
as a superior of a Math, has, in addition to his duties, a personal interest of a 
beneficial character which is much larger than that of a shebait in debutter 

property (nl). Mohunt of a Math though not duly installed can maintain a 
suit to recover the property for its benefit from trespassers (o). 

trusteeship of a religious institution constitutes “projperty” 
Within the ambit of sec. 7 of the Guardian and Wai-ds Act, 1890 (p) . 

DerhaDs“f7^’‘Th^'7,'^ is no more than a manager, and his rights, apart 

U^tS in thi ^ f personal support, are never higher than those of a mere 

W^'m^ieh ® a Those functionaries 

ence mav 1^ , ".1 and administration (g). Refer¬ 

ee may be made to the recent Full Bench decision of the Madras High Court (ql). 

hereditary trustee. The position of a hereditary trustee of a religious or 
or a m is not in any way different from that of a 4arma- 

difTpr^n/'is ^ custodian of any such endowment or institution. The only 

rnlpc ® succeeds to the office as of right and in accordance with the 

the d of^L Position cannot be equated with that of a shebait or 

>iic of chela or disciple .—Though the head of a muth is bound to maintain 

“f ®o^.sooh mamtenance Is a legiUmate expenditure of the muth property, yet 

*\*^*f, in avour of individual chelos can be recognised apart from usage which 

Kv ^ matter of a suit. The remedy in such cases is the general remedy 

by way of administration of trust (r). 

finn ^ Mohunt is a celibate. There are certain excep¬ 

tional cases where the Mohunt who presides over the Math is permitted to marry. There 

^him^TsT^ ^ Mohuntship descends to a personal heir of the 

PersoT^l property of Mahant .—A Mahant of a Math may own and acquire personal 
Court*^ (si) may be made to the undermentioned decision of the Supreme 


iA A.P.C. 

^5 d; oetnuramaswomiar v. Merustvamiar (1918) 45 

A.P.C. 

laOj tSalastLamy v. Venkatasicamy ( 1917 ) 40 Mad 
745, 40 I.C. 531, (’18> A.M. 984. 

(m) Ananta Krishna Shastri v. Praijag Das (1937) 
1 Cal. 84. - 


(n) Mahant Kesho Das v. Amar Dash (1935) 14 
Pat. 379, 156 I.C. 1099, ('35) A.P. 111. 

(nl) Commissioner, Hindu Religious Endotv- 
m^tt, Madras v. Surom/or (*54) A.S.C. 282, (1954) 
S.e.R. 1005. 


(o) Mahadeo Prasad Singh v. Karia Bharti (1935) 
•^7 All. 159. 62 I.A. 47, 153 I.C. 1100. (’35) 
A-P.C. 44; Sri Radha Krishna Astluipit Thakiird- 


tcara v. Mst. Maharaf Kunwar (1937) 12 Luck. 331. 
164 I.C. 919, (*37) A.O. 69. 

(p) Kanteti v. Venkateswara ('50) A.A.P. 232. 
(o) Sn’nicoia Chariar v Ecalappa MudalUir 
(1922) 49 I.A. 237, 45 Mad. 565, 68 I.C. 1, (’22) 
A.P.C. 32.5. 

( 9 I) Manathunainatha v. Sundaraiingam (’71) 
A.M. 1 (F.B.). 

(q2) K. A. Samaiam v. Commissioner of H-R. ^ 
C. Endowments (’71) A.S.C. 891. 

(r) Ramainohan Das v. Basudeb (’50) A. Orissa 
28. 

(*) Tidasirain v. Ramprasanna (’.56) A. Orissa ^41. 
(tl) Gnrcharanl Prasad v. Krii/infjnand (’68) 
A.S.C. 1032. 
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415. Alienation of debutter property—(1) As a general rule of Hindu 
law, property given for the maintenance of religious worship, and of chanties 
connected with it, is inaUenable. It is competent, however, for the shebait 
or mohunt in charge of the property, in his capacity of shebait or mohunt and 
as manager of the property, to incur debts and borrow money on a mortgage 
of the property for the purpose of keeping up the reUgious worship, and lor 
the benefit and preservation of the property. The power, however, to incur 
debts must be measured by an existing necessity for incurring them. 


(2) The power of a shebait or a mohunt to alienate debutter pro^rty 

is analogous to that of a manager for an infant heir as ^ I a‘^3M 

Committee in Hunooman Persaud v. Mussamat Bahooee (1856) 6 M I.A. 393 

As held in that case, he has no power to alienate debutter 
“in a case of need or for the benefit of the estate. He is not entitled to sell 
the property for the purpose of investing the price of it so as to bring in a 
Scome^rger than that derived from the property itself. Nor can he, except 
for legal necessity, grant a permanent lease of debutter pro^rty, though h 
may create proper derivative tenures and estates cordormaUe to (*)■ 

■mwre however, a grant of a permanent lease has been tiy ]u^ 

ment of the Court, the judgment will operate as res judicata, and the succeed- 

ing shebait or mohunt will be bound by it (u). 

r L 1 . _“It is onlv in an ideal sense that property can be 

for the service of the infant heir. If this were not so, the estate 

If the^lo^'migtf d"lst?oyed\r "wasted, and its worship discontinued, for want of the 

necessary funds to preserve and mainUm them (u). 

» X that the corpus of endowed property could not in any cose 

It was at one time ^eM that ^ P ^i^ht be mortgaged for necessary 

be sold O'; is ’no longer tenable. The temole itself cannot, however, 

^To°ld^n execvTuon‘of% decree againsrthe mohunt or shebait (x). 

A shebait cannot defegau^his^ dudes V ta-sYgrLtd t 

nKgent''without the knot ledge of the shebait is not binding on the temple (y). 

P^menenf enure beyond his life (a). A permanent lease of 

rtJnds Jt a Bxed renf or rent-free for a premium, whether the lands are agricultural 
S or fbuilding only if made for a necessity of the insUtution. It is not 


(t) Pro 5 imnf> fCumari v. Colab Chand ^ 

T A 14.5 14 Beng. L.R. 450 (Mortgage); 

V. Shyama Charan (1909) 36 Cal. 

148. 4 I.C. 449 [lease] 709 39 i C 

dd IA 147. 40 Mad- 709* 'ly 

722 (lease!; Vtdya Varu<J.i v. 
Balusami (J921) 48 LA. 302. 44 

rr%2- 6l?'”(le«eT 

<iKfi9^^‘l3 M.I.A. ^270 (lease!; Ramachandra v. 

Kav/imarti (1895) 19 

Soroda (1895) 22 Cal. 989; Sheo 

SJ.ea«fc (18971 24 Cal. 77 ; Forsotem Ctr v 

nr /IQOl^ -^5 All. 296; Rom Chandra v. Rom 

iionAi Ca\ 507- Muthwtamier v. Srcc- 
Knsfirin <1906) 1> * tr% t r* ^qa /'lA^ 

mct/.fiMie/ii (1915) 38 Mad. 356. 

A.M. 332; Mahanth Jai Krishna v- BhiiKhal (1921) 


6 Pat. L.J. 638. 65 I.C. 290, (’22) A.P. 165 
(lease]- Ramc)»aru/ani Maharaj v. Lal)i Singh (’59) 
A.P. 305, 38 Pat. 49. 

(u) (1869) 13 M.I.A. 270, supra. 

(p) (1875) 14 Beng. L.R. 450, 459, 2 I.A. 145, 
152, supra; Pashupa(/iinoth Seal v. Pradyumna- 
Icumar Mallik (1936) 63 Cal. 454. 

(m) Narayan v. Chintaman (1881) 5 Bom. 393; 
Collector of Thana v. Hari (1882) 6 Bom. 546; 
Nallayappa v. Ambalavana (1904) 27 Mad. 465. 

(*) Mukundii Maharai v. Persotam Lalji (’57) 
A.A. 77. 

(yl Shree Shrcc Copal Shreedhar Mahadeb v. 
Sbofhcebbuiban Soffcor (1933) 60 Cal. Ill, 142 
I.C. 465, (’33) A.C. 109. 

(o) Vidya Varuthi v. Balusam* (1921) 48 I.A. 

302, 44 Mad. 831. 65 I.C. 161, (’22) A.P.C. 123. 
Dcosthan v. Ramdayal (1944) Nag. 51. 
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custom or by a practice of the institution, to grant lands in that 
^ -Abhtram V. Shyama C/iaran (c), where the question arose as to whether 

a permanent lease granted by a mohunt was valid, it was held ttiat it was not as there 

C^d*! ^Iffd-"^‘‘The^'lp of the judgment their Lordships of the Privy 

Lo^al ^id The second question is whether .... the mohunt had power to erant a 

tS°ah^a7p dph^t settled law that the power of the Sohunt 

fn ^ f debutter property is. like the power of the manager for an infant heir, limited 

^ nece^ity; Prosunno Kumari Debya v. Golab Chand (d) In the 
^ Konioar Doorganath Roy v. Ram Chunder Sen (e) a mokarrari pottah of debutter 

t^be Teauireri^'fT^r fh """ granted in considerauL of money said 

be obimed completion of a temple, for which no other funds could 

Mothnorannth down in the case of Shihessouree Dehia v. 

f^^all time necessity to create a new and fixed rent 

of an adequate at the time, in lieu of giving the endowment the benefit 

Sip mnh^fnT Th ^ Variable rent from time to time, would be a breach of duty in 

in this ^*^®63tion that there were any special circumstances of necessity 

rSn^nw.Snn ^ A ^ i H ^^st favourable 

construction enured only for the lifetime of the grantor.” 

Prosunno KumaH v. Golab Chand (y) their Lordships of the 
Z?rJi power, however [of a shebait], to incur debts must be mea- 

Ihlwit existing necessity for incurring them.” In that case it was found that the 

HpWfl ^ °u habits, and that he, having spent the income of the 

iorcir'’ pleasures, borrowed Rs. 4,000 to defray the expenses of the 

mortgaged the property as security for the advance. In a suit 
1 ^ decree was passed for the mortgagee providing for the reali¬ 
ty cpf 4 °k^^ A^^ profits of the mortgaged property. In a suit by the successor 

4 *k A held that the debts having been contracted for legal 

‘ tl^^^^^cree was binding upon the successor in office, and that decision was 
T j. • ^Judicial Committee. The principle of that decision was applied by the 
Judicial Committee in the later case of Niladri Sahu v. Mahant Chaturbhnj Das (h). tn 
u case the mahant of a math borrowed money at 2 per cent per mensem mainly for 
e purpose of constructing pakka buildings for the accommodation of wealthy devotees 
visiting the math and in part for the ordinary expenses of the worship. Afterwards he 
mortgaged certain of the math properties at one per cent, per mensem in order to dis¬ 
charge the loan at two per cent, per mensem which was an accumulating burden upon 
the endowment. In a suit to enforce the mortgage it was held that the mortgage was 
lor legal necessity so as to be within the power of the mahant, even if the original loans 
were incurred recklessly and not for the benefit of the math, which, however, was not 

course of the judgment their Lordships said: *'The import- 
case in its application to the present consists in this, that it was the immediate 
not he remote cause, the causa causans of the borrowing which has to be considered. 
Ihe immediate cause of the borrowing was the math's need of money to carry on and 
pay lor its services. The remote cause of the math’s need was due to the profligate 
^penditure of the shebait. It would have been no answer to the creditor’s suit to say: 

money was only borrowed because the income of the math was spent, by a profligate 
shebait, and tl^re was no money available to carry on the services of the math. So in the 
present case. Even if the building scheme of the defendant had been reckless, inconsistent, 
unsound, and liable to fail, which has not been proved, what drove him to borrow this 
money Rs. 25,(W on mortgage, to pay old debts, and so be relieved of the opprc.ssive 
burden which the exorbitant rate of interest at which the earlier loans were made imposed 
upon him. It was the high rate of interest, which he was already bound to pay. that 
was the necessary and imniediate cause of his giving this mortgage, though the remote 
cause of it was the getting into debt by the building operation. In their Lordships’ view 
k ^ ^ case above mentioned applied to this case.” The principle was applied 

r 1 ^* Court where a mahant had borrowed money to meet legal expenses 

of litigation against a trespasser claiming hostile title against the math and had executed 
a mortgage and subsequently a sale of math properly (hh). 


(h) Palaniappa v. Deivasikamonij (1917) 44 I.A. 
147, 40 MnrI. 709, 39 I.C. 722, ('17) A.P.C. 33; 
Gobinda Bumantij Das \fohantn v. Mohanta Bam- 
charan Bamaniii Das (1930) 63 Cal. 326; Srimath 
DaiLasikhanuifii y. perhjanan Chetti (1936) 63 I.A. 
261, 59 M.id. 809, 38 Bom. L.R. 702, 162 I.C. 
46.5. ('36) A.P.C. 18 3. 

^^ri^no«9) .36 Cal. 1003, 36 I.A. 148, 165, 4 
{d} (1875) 2 I.A. 145, 14 Bcog. L.R. 450. 


(e) (1877) 2 Cal. 341. 4 I.A. 52. 

If) (1869) 13 M.I.A. 270. 

(g) (1875) 2 I.A. 145, 151-152, 14 Beng. L-R- 
4.50 [mnrtg.tgr]. « , 

Ih) (1926) 53 I.A. 253, 6 Pat. 139. 98 IC- 
576, ('26) A.P.C. 112; Laxmi Nanuingha 
V. Pott a Sahuaui (*o7) A. Oiidh. 86. 

(hh) Hiram Praka^h v. Sarendra Dav ( 66) 
A.S.C. 1011. 
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Though a inohunt has agreed in a suit to the validity of an alienation made without 
legal necessity, his successor is not bound by such agi*eement and it caimot prevent an 
investigation into the original nature of the transaction (t). 

Constructing pakka buildings for the accommodation of visitors to a math is a legal 
necessity (j). So too is the rebuilding of a dining hall for feeding visitors (k). 

“For the benefit of the estate”—The phrase “benefit of the estate,” as used in the 
decisions with regard to the circumstances justifying an alienation by the manager for an 
infant heir or by the trustee of a religious endowment, cannot be precisely defined but 
includes the preservation of the estate from extinction, its defence against hostile litiga¬ 
tion, its protection from inundation, and similar circumstances (I). See § 233A, where 
this subject is fully discussed. 

415A. Burden of proof of necessity.—(1) Where an alienation is made of 
debutter property, the burden lies on the alienee to prove either that there 
was a legal necessity in fact, or that he made proper and borm fide enquiries 
as to the existence of such necessity and did all that was reasonable to satisfy 
himself as to the existence of such necessity. An order of Court giving a 
trustee or shebait leave to mortgage the trust property on the ground of 
necessity may be relied on by the mortgagee as prtma facie evidence of his 
having made due and proper enquiries as to the necessity. Such an order 
cannot be questioned on the ground of defect of procedure or incori’ect 
exercise of jurisdiction (m). In fact, the rules as to burden of proof in the 
case of an alienee from a shebait or mohunt are the same as those which 
gpply to the case of an alienee from the manager for an infant heir (ti) , 
Those rules are set forth in §§ 182 and 244. The notes to § 243 may also be 
referred to as throwing further light on the subject. Where only a portion of 
the loan is proved to have been applied to purposes of necessity, the rule 
laid down in § 245 applies (o). 

(2) Where the validity of a permanent lease granted by a shebait comes 
in question a long time after the grant so that it is not possible to ascertain 
what were the circumstances in which it was made, the Court should assume 
that the grant was made for necessity so as to be valid beyond the life of the 

grantor (p). 

415B. Who can maintain suit.—In § 413 reference has already been made 
to the right of a shebait and a mohunt to bring a suit for the protection of the 
property of a devasthanam, temple or math. It is also well-established that a 
person who has been in de facto possession and management of math pro¬ 
perties has sufficient interest to maintain a suit for the protection of the 
interest of the public trust. Such a person can maintain a suit for the benefit 
of the math (pi). 


yfahnnth Bamdhan Puri v. Parbatl Kucr 

(1917) le Pat. 476. 171 I.C. 457, (’37) A.P. 519. 

(0 Niladri Soliii v. Mahant Chaturbfw} Das 
(1926) 53 I.A. 253, 267, 6 Pat. 139, 98 I.C. 576, 

(’26) A.P.C. 112. , . 

(ic) Vibbtiiloprhfa v. hakKUminaro (1927) 54 I.A* 
228. .50 Mad. 497, 101 I.C. 545, (*27) A.P.C. 131. 

(1) Palaniappa v. Deicasikamonu (1917i 44 I.A. 
1-17, 155, 40 Mad. 709, 718, 39 I.C. 722, ( 17) 
A P C 35 

Pashunathinath Seal v. Pradvumruikumar 


yfnUik rl936) 63 Cal. 454. 

(n) KVmnyir Doorcof^'ith v. Jlum Chttnacr (1877) 
2 Cal. 311. 3.51-352. 4 I.A. 52. 62-64; Muruuesam 


V. Manickavasaka (1917) 44 I.A. 98, 40 Mad. 402, 
39 I.C. 659, (’IT) A.P.C. 6; Baidyunath v. Kun/a 
Kumar (M9) A.P. 75. 

(o) 2 CaK 34pp. 353«354^ supra. 

(p) Bntva Magniram v. Kasturbhai (1922) 49 I.A. 
54. 48 Bom. 481, 66 I.C. 162, (^22) A.P.C. 163 
{lease impeached after 100 years]. 

(pi) Mahanth Bam Charan Dwf v. Naurangi Lai 
(1933) 60 I.A. 124, 126; Mahadeo Prasad Singh v, 
Keria BItarti 62 I.A. 47; Mahant Ram Sarup Das 
V. Lofcvhmi 0//ia (1957) 36 Pat. 1022. But if he 
claims in sue as a shebait he must make tnxt that 
basis of his ct.^im Chumviibai v. Bamthandrafce 
(•65) A.M.P, 167. 
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416. Creditor’s suit for money lent for legal necessity.—(1) Where a 
shebait or mohunt contracts a debt for legal necessity, the creditor is entitled 
to a decree against him providing for the payment of the decretal amount out 
of the profits of the debutter property even if no charge was created on the 
property to secure the loan. After the death of the debtor, the creditor is 
entitled to a similar decree against his successor (q). 

(2) In a case where the loan was made for legal necessity, the proper 
decree to be passed in a creditor’s suit, whether the loan be secured or un¬ 
secured and whether the suit is brought against the debtor or his successor, 
IS one directing the defendant to pay the decretal amount within a fixed 
peiiod, and directing further that if the amount is not paid within that period, 
a receiver shall be appointed to realise the rents and profits of the debutter 
property and the proceeds from offerings, etc., and after payment of all 
expenses connected with the institution and the performance of the cere¬ 
monies and festivals and a reasonable provision for the maintenance of the 
shebait or mohunt, the balance shall be apolied in discharge of the plaintiff’s 
debt until such debtor has been paid off (r). 


417. Decree against shebait or mohunt, when binding on successor.—It 
being competent to a shebait or mohunt to borrow money for necessary pur¬ 
poses, it follows that judgments obtained aginst a shebait or mohunt in res¬ 
pect of debts so incurred are binding upon his successors who form a con¬ 
tinuing representation of the debutter or endowed property. But before 
applying the principle of res judicata to such judgments, the Court should be 
satisfied that the judgments relied upon were not obtained by fraud or collu¬ 
sion, and that the necessary and proper issues were raised, tried, and decided 
in the suits which led to them (s). If the decree is based on a compromise, 
the Courts should be satisfied that the compromise was entered into bona 
fide in the interest of the temple or math (()' See the Code of Civil Proce¬ 
dure, 1908, sec. 11, Expln. VI. 

418. Devolution of office of mohunt.— (1) The succession to the office of 
mohunt depends on the usage of each particular math. As observed by their 
Lordships of the Privy Council, “the only law as to mohunts and their office, 
functions and duties, is to be found in custom and practice, which is to be 
proved by testimony.” The custom that prevails in the majority of cases is 
that the mohunt nominates his successor by appointment during his lifetime 
or by will. Where there is no such custom, or where no nomination has been 
made, the usage of some institutions is to have a successor appointed by a 
system of election by all the mohunts of the sect in the neighbourhood. In 
some cases, the succession depends upon election by the disciples and fol- 


(•!) Shanhir v. Venknpn HSS.S) 9 Bom. 422; Srer 
Srri> Isntir Gniml Jicu v. Prntapnuil (1951) A.S.C. 
21 > .iflinii'ny Prutap Mull v. Isttfir C.iiptil Jicu. 48 
172; Sfinutth Dnii:a%ikaiuitui \. Soar Mnlm- 
nu-il (1908) '31 Mad. 47; Luk\hiniiidratliirtlia v. 

nnuhtiirmlra (1920) 43 Mad. 795. .59 l.C. 287. 
(’20) A.M. 678; Sinularrsfiii v, Visuatittiln (1922) 
45 M.(d. 703. 72 l.C. 103. (’22) AM. 402; Vihhu- 
tliiprii/ti Lakdimiltdra (1927) 51 I.A. 228. 230 
(ari'MiiHDt ol coumrl), -50 Mad. 197. 101 l.C. 543, 


(’27) A.PC. 131. 

ir) Vihhiuhipriiio \. f,‘$kainunilrfi fl927' 51 I-A. 
228. 50 Mad. 497. 101 l.C. 5-»5. (•2T> A.P.C. 131; 
Siltitiri Sohii v. Muhniit Chnturhhtii Pfi\ (1926) 5-3 
I.A. 253, 6 P.O. 139. 98 l.C. 376. «’26) A.P.C 
II2, 

(») Prn^iiuun Kuniari \. (1875) 14 BfOiJ. 

L.R. 450. 2 r.A. 1 )5. 

'/) Mnuikkti lluloW’l^^dukriMitui (1906) 29 Mad. 
.553. 
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lowers of the math (u). But the appointment as a general rule is to be made 
from among the disciples of the deceased mahant and failing disciples from 
among his spiritual kindred (v). Where mohant has the power to appoint 
his own successor, he cannot delegate or transfer that power to a mohunt of 
a neighbouring math or to any other person (lo). 

(2) It is now well established that religious offices can be hereditary 
and that the right to such an office is in the nature of property In Coi^ 
missioner, Hindxi Religious Endowments, Madras v. Sri Lakshmtndra Thir^a 
Swamiar (x) the Supreme Court reiterated and extended the rule to the office 

of a Mohunt. 

(3) Partition. —The headship of a math is not a matter of partition (y), 
nor is the property of the math {z). 

In the case of a maurasi math, the senior chela succeeds a jortiori in the of 

Turki Asthal see the undermentioned case (a2). 

Where the appointment of a successor is not made bona fide in the interests of the 
math but in furtherance of the interests of the appointor, the appointment is mvabd (b). 
Similarly, a collusive appointment is not valid (c). 

Where the head of a math designates his successor but dies before the latter can 
be formally initiated, the appointment is nevertheless valid (d). 

When the usage in a math consisting of several asthals has been to have 
mohu^! a separation of the office, it would seem, is improper, unless there are special 

circumstances justifying it (c). 

419. Devolution of office of shebait.—(1) The devolution of the office 
of shebait depends on the terms of the deed or will by which it is created. 
Where there is no provision in the deed or will as to the succession or where 
the mode of succession prescribed in the deed or wiU comes to an end, the 
title to the nroperty or to the management and control of the property ^ the 
case may be, follows the ordinary rules of inheritance accoitling Hindu 
law in other words it follows the Une of inheritance from the founder and 
passes to his heirs (f), unless there has been some usage or course of deahng 


(«) Crcdharee Doss v. Sundokissore (1867) 

11 MIA 405 428; Cenda Pun v. Chaiar run 

flftft?! 9 All l’ 13 I A. 100; Humalingam v. Vyt/ii- 
aSS.i) i6 Mad. 490 20 LA. 130l «- 

Parka,h Dot v. Anand 1*2 ^Loi^ir 

Cal. 707. 3i I.C. 583 (- 16 ) A.P C. 256; Lo^r 

Puri V Puran Sath (1915) 42 I.A. llo, 37 AIL 
298 29 I.C 724 (’15) A.P.C. 4; Bhasaban v. Bum 

in" - 

Af,t P/.ulgari (1930) 11 Lah. 673 12o I.C 621 

(’30) A.L. 715; Premaryand BharaUj v. lOgenara 

BUaraty (1965) Ker. L.T. 824, . c r' fiOfl 

(c) Siffll Das V. Sant 606. 

(«;) Mahanath Ramii v. Lachhu (1902) 7 C.W.N. 

(1954) S.C.R. 1005. (’54) A.S.C. 282. Also 
see Rai Kali Kuer v. Ram Rattan Pandcy (1955) 2 

I.A. 1. 9, 41 Mad. 296. 305. 43 I.C. 803, ( 17) 
A.P.C. 190. 


(z) Gobinda v. fiti'n Charan Das (1925) 52 Cal. 
748, 89 I.C. 804, (’25) A.C. 1107. 

(a) (1925) 52 Cal. 748, 89 I.C. 804. (’25) A.C. 
1107, supra. 

(al) Ramaprapanna v. Sudarsafi (’61) A. Orissa 
1.37. 

{a2) Cirjanand v. Bhagtcan (’67) A.P. 101. 

(b) /lamtiltngam v. Vyf/ii/ingam (1893) 20 I.A. 

150, 16 Mad. 490; Nataraja v. Kailasam. (1921) 
48 I.A. 1. 44 Mad. 283, 57 I.C. 564. (’21) A.P.C. 
H4. 

(c) Ram Parkash Das v. Anand Das (1916) 43 
I.A. 73. 43 Cal. 707, 33 I.C. 583, (’16) A.P.C. 
256. 

(d) Kridtnagiri v. Shridhar (1922) 46 Bom. 655, 
67 I.C. 129. (’22) A.B. 202. 

(e) Ram Charan v. Gobinda (1928) 56 I.A. 104, 
36 Cal. 894. 114 I.C. .571, (’29) A.P.C. 63. 

(f) Chokalinga Sethuratjar v. Arumatuiyakam 
(’69) A.S.C. 569; Ganesh Chunder Dliur v. Lai Be- 
hanj Dhur (1936) 63 I.A. 448. 38 Bom. L.R. 1250, 
164 I.C. 347. (36) A.P.C. 318; Bhabu Tarini Dehi 
V. Asha Luta Dcbi (1943) 2 Cal. 137, 207 I.C. 
377, (’43) A.P.C. 89; Surendra Narayan Sarbodhi- 
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which ^ints to a ^fferent mode of devolution (g), e.g., devolution on a 
Single heir (h). This rule applies also where the right of nomination is 
given to a committee, but the committee has ceased to exist (i). But this 
rule ca^ot be applied so as to vest the shebaitship in persons who, accord¬ 
ing to the usages of the worship, cannot perform the rites of the office (j). 

There is no power in a shebait to relinquish his right so as to exclude 
his heirs where under the terms of the endowment the right of shebaitship is 
inherited by heirs in direct line (jl). 

(2) On the view that Shehaiti is property, the Supreme Court in Angur- 
bala V. Dehobrata {k) recognised the right of a female to succeed to the 
religious office of Shebaitship, where the question for consideration was as to 
the applicability of the Hindu Women’s Right to Pronerty Act, 1937. But 
while the right to such office is property, it involves also substanUal elements 
of duty. In the above case it was said: “both the elements of office and pro¬ 
perty, of duties and personal interest are blended together (in such offices) 
and neither can be detached from the other”. In respect of such offices es- 
peci^y where they are attached to public institutions, the duties are to be 

regarded as primary and that the rights and emoluments are only appur¬ 
tenant to the duties (1 ). 

(3) When the office has become vested by descent in more than one 
I^rson, it is lawful for the parties interested to arrange among themselves for 
the due execution of the functions belonging to the office in turn or in some 
settled order and sequence (m). If the parties do not agree, then, if the right 
to worship carries with it the right to receive offerings, any one of them 
may sue for a division of the right just as he may sue for partition of the 
joint family property, and to have periods fixed during which he may exer¬ 
cise the right. Such a right is “property” liable to partition, and the joint 
owners are entitled to perform the worship in turn (n). But if the right to 
worship does not carry with it the right to receive offerings, a suit for a 
division of the right does not lie. In such a case the parties are bare mana¬ 
gers or trustees, and the debutter property must be managed by them 

kari v. Bhola Nath Ray Chaudhuri (1944) 1 Cil. 116, 92 I.C. 928, (’26) A.M. 84. 

139, Also see Stanathuiiainatha v. Hundaralinisam (i) Dhram Narain v. Suraj Narain (1940) All. 

( 71) A.M. 1 (F.B.). Reference may also be m.ule 815. 193 I.C. 697, (’41) A A 1 

rn- V. Krishnaswamy C?!) A.M. 262 (f) Mohan Lalii v. Cordhan LaUi (1913) 35 All. 

(Right of heir of founder]. 263, 40 I.A^ 97, 19 I.C. 337; Sri Sankareswar v. 

(g) Gcjsami Sri Cridhariji v. Romaidalii (1890) Bhagbati ('49) AP. 193. 

17 Cal, 3, 16 I.A. 137; Ingadindra Nath Roy v. (/I) Janki Rarnan v. Ko^halyanandan (’61) A.P. 
Hemanta Kumari Debi (190.5) 32 Cal. 129, 31 I.A. 293 

203; Gnanotambanda v. Vein (1900) 23 Mad. 271. (k) (1951) S.C.R. 1123, (1932) 2 Cal. 209, ('31) 

27 I.A. 69; lanoki v. Copal (1883) 9 Cal. 766, 10 A-S.C. 293. 

I.A. 32; Raiah Vurmah v. Ravi Vurmah (1876) 1 (/) Rai Kali Kiier v. Ram Rattan Pandey (1955) 

Mad. 235, 4 I.A. 76; Rajah Muttu v. Perianayagum 2 S.C.R. 186. 189. 190. (’55) A.S.C. 493. 

(1874) 1 I.A. 209; Mohan v. Aladhsudun (1910) -32 (ni) Ramanathan v. Murugappa (1906) 29 Mad. 

All. 461. 6 I.C. 77; Sheo Prasad v. Aya Ram 283. 33 I.A. 139. Meeuakthi v. ^omajundaram 
(1907) 29 All. 663, (1918) 45 I.A. 1. 41 Mad. (1921) 44 Mad. 20.5. 59 I.C. 464. (’21) A.M. 388. 

296. 43 I.C. 806, (’17) A.P.C. 190, supra; Sheo- (n) Mitta v. Ncerunfun (1874) 14 Reng. L-R. 
ratan v. Ram Pargash (1896) 18 All. 227; Chan- 166, .ipproved in Pramatha Nath v. Pradyumna 
drika Bakhsh Singh v. Bhola Singh (1938) 13 Luck. Kumar (1925) 52 I.A. 245, .52 Cal. 809. 87 I.C. 

344, 168 I.C. 593, (’37) A.O. 373; Cuhib Dass v. 305, (’25) A.P.C. 139; Mancharam v. Pranthankar 
Manohar Dass (1938) 13 Luck. 577, 171 I.C. 81. (1882) 6 Bom. 298; Limba v. Rama (1889) 13 

(’37) A.O. 490; Mst. Anutagi Kucr v. Puramanand Bom. .548; Trimbok v. Lakshman (1896) 20 Born. 
Fal/iak (1939) Pat. 171; jogendra Nath v. Charan 493; Sethurainastvamiar v. Merusuamiar (1911) 34 
Das (’58) A. Oriisa 160. Mad. 470, 4 I.C. 76; Ses/uscharyulu v. VenA:tf(- 

(h) Ayisuaryanandaii v. Sicaji (1926) 49 Mad. achoryulu (’57) A. Andh. Pra. 876. 
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jointly (o). But a civil court is competent to entertain a suit the object of 
which is to have a scheme framed for the adjninistration of a private De- 
butter. If the deity is interested in the result of the suit the deity will be 
made a party and, in cases in which the interests, of the Shebaits are adverse 
to those of the deity, it will have to be represented by a disinterested person; 
but if the only dispute relates to the right of management and the deity’s 
interests will not be affected by the adjustment of the individual rights of the 
shebaits the deity is not a necessary party (p). A worshipper has no unquali¬ 
fied right to sue for a declaration that certain property is debutter property 
of the idol; if the shebait is negligent or alienates the property in breach of 
trust either a prospective shebait or a member of the family (in case of a 
family endowTnent) may maintain the suit (q). But a suit can be brought 
by a person who has made large donations to a private Hindu temple 
against, a pujari (ql). One of two shebaits cannot sue for his half share of 
the royalty due to the deity under a lease (r). If the parties are members 
of a joint family governed by the Mitakshara law, the senior male member 
is entitled to manage the property; the other members are not entitled to 
demand the exercise of the right by rotation (s). 

The founder himself may appoint joint shebaits ((). In Pramatha Nath v. Prad- 
vumma (u), the question arose whether one of three brothers, who was entitled under an 
arrangement between themselves to his annual turn of worship, had the nght to remove 
the idol to his own house during his turn of worship. The Judicial Committee held that 
the idol could not be regarded as a mere chattel, and that the will of the idol as to its 
location must be respected, and the suit was remanded in order that the idol might 
appear by a disinterested next friend to be appointed by the Court. 

It may sometimes become necessary to distinguish between a shebaitship and bare 
managership (v). Distinction has also to be drawn at limes between a shebait and a 

pujari C^^). 

(4) Nomination by toill.—There is a conflict of decisions as to whether 
a shebait can nominate his successor by will. It has been held by the High 
Court of Calcutta that he cannot, unless there be a usage justifying a nomi¬ 
nation by will (x). On the other hand it has been held by the High Court 
of Bombay, that a valid devise may be made of the office of shebait, provided 
the devisee is a person standing in the line of succession, and is not disquali¬ 
fied by personal unfitness {y) . The High Court of Allahabad has taken much 
the same view as the Calcutta High Court (z). In view, however, of the 
law now wellsettled that shebaitship is property and not a mere office, she¬ 
baitship can be the subject matter of a disposition by will (zl). In any case 
it is clear that where a person is appointed shebait with a power of appoint- 


(o) Sri Rctman v. Sri Copal (1897) 19 AIK 428 

(p) Bimal Krithna Cho^h v. Jnaneruira Krnhr^ 
Cho%h (1937) 2 Cal. 103. 172 I.C. 161, ( 37) A.C. 
3 

%q) Safhi Kumari Debi v. Dhirendra Kisborc Ray 

(1941) 1 Cal. 309. 196 I.C. 241. < ^ 

(qI) Ramchand v. Thakur Janki Ballabbti Maha- 

rai (*70) A.S.C. 332. ^ , • 

(f) Baraboni Coal Concern Ltd. v. Gvfudananda 

ytohanta Thakur (1934) 61 I.A. 33, 61 Cal. 313, 

147 IC. 884, (’34) .A.P.C. 38. 

(t) Thandayaroija v. 2 >/»unmugain (1909) 32 Mad. 

(1) Asita V. \irof/c ytohan (1920) 47 I.A. 

140, 24 C.W.N. T94. (’20) A.P.C. 129. 

(u) (1925) 52 I.A. 245. 52 Cal. 809, 87 I.C. 


305. (’2.3) A.P.C. 139. 

(c) Sri Ki^han v, Jagtmuathii (1953) 2 AIK 822, 
C33) A.\. 289. 

(u;) Dhoram Karan v. Shahzad Kuuuar (1953) 2 
AIK 631. (*53) A.A. 359. 

(x) fiaie\htcar v. Copediuar (1908) 35 Cal. 226. 
(i/) Mancharam v. Pranshankar (1882) 6 Bom. 

298. 

(s) Chandranath v. Jadab^ndra (1906) 28 AIK 

689; Coficnmi Puron Lalfi v. Bax Lai (1922) 

44 AIK 590, 67 I.C. 328, (^22) A.A. 285. 

(si) Bnnkti B. D<n v. Kashi fs\ Das. (’63) A.C. 
85. Refcrc'nce may l>e made to Smalutii Dassi v. 
Koshi Nath (’72) A.C. 95 for an analysis of the 
case-law on the point. 
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nominate his successor by an act inter vivos or by 
wilh If he dies without exercising the power, the office reverts to the founder 
or his heirs (a). It is not competent for a shebait by his own act to alter 
the line of succession to the office of the Shebait. But if he makes a fresh 
grant to the existing endowment making a new line of shebaits an essential 
condition to the grant, the grant may be rejected on behalf of the deity but 
if it is accepted it must be accepted subject to the condition (b). 


419A. DevoluHon of office of Pujari.—Though a female is personally 
disqualified from officiating as a Pujari for the shastraically installed and 
consecrated idols in the temples, the usage of a female succeeding to a priest¬ 
ly office and getting the same performed through a competent deputy has 
been well-recognised and it is not contrary to textual Hindu law nor opposed 
to public policy. In Kaj Kali Kuer v. Ram Rattan Pandey (c) the Supreme 
Court upheld such usage. Subject to the proper and efficient discharge of 
the duties of the office being safeguarded by appropriate action when neces¬ 
sary, a Hindu female has a right to succeed to the hereditary priestly office 
of a Pujari and Panda held by her husband and to get the duties of the 

office performed by a substitute except in cases where usage to the contrary 
is pleaded and established (c). 


420. Transfer of right of management.—(1) Sale.~A sale by a shebait 
or mohunt of his right to manage debutter property is void, even though the 
transfer may be coupled with an obligation to manage the property in con¬ 
formity with the trust attached thereto (d). Nor can the right be sold in 
execution of a decree against him (e). Even if a custom be proved which 
sanctions the sale of such a right, the Courts should refuse to recognize it, as 
being against public policy, especially where the sale is made to a stranger 
for the pecuniary benefit of the vendor. In Rajah Vurmah v. Ravi Vurmah 
(/)» which was a case of a sale by the Urallers (managers) of a certain 
pagoda of their right to manage the pagoda, the Judicial Committee said: 

Their Lordships are of opinion that no custom which can qualify the general 
principle of law has been established in this case; and they desire to add that 
if the custom set up was one to sanction not merely the transfer of a trustee¬ 
ship, but as in this case the sale of a trusteeship for the pecuniary advantage 
of the trustee, they would be disposed to hold that that circumstance alone 
would justify a decision that the custom was bad in law.” 

(2) Gift .—It has been held in Bombay that it is competent to the she¬ 
bait to renounce his. right of management and transfer it without receiving 
any consideration to a person standing in the line of succession, provided the 


<a) Annauimi v. IlainakrUltna (1901) 24 Mad. 

219; ftanjit Stui>h v. Jai'annath (1886) 12 Cal. 873;. 
Jagaiuinth v. Bunjit Singh (1898) 23 Cal. 354; 
Batlha Nath Mtikerji v. Shaktiijado Mukhcrji (1936) 
58 All. 1033. 164 I.C. 595. (’36) A.A. 624. 

(It) Nirmal Kumar Bancrii v. hjoti Praiad Bauer-- 
ii (1941) 2 CjI. 128, 197 I.C. 763, (’41) A.C. 
.362. 

(<) (1935) 2 S.e.R. 186, (1953) Pal. 530, (’55) 
A.S.C. 493. 


(d) Bajah Vurmah v. Baei Vurmah (1876) 1 
Mad. 23.3, 4 I.A. 76; GnanAscnibanda v. Velu 
(1900) 23 Mad. 271. 27 I.A. 69; Kui>pa v. Dor«- 
iami (1882) 6 Mad. 76; Gobinda Bamanuf D<u 
Mahanta v. .3/o/i«fn/a Bamcharan Bamanui Daa 
(1936) 63 Cal. 326; Biranchi Saroyan v. Btranchi 

Saratjan r.5-3) A* Orissa . 

(e) Durga v. Chanchal (1881) 4 All. 81; Gunesn 

V. Shankar (1886) 10 Bom. 395. 

(f) (1876) 1 Mad. 235, 4 I.A. 76. 84-85. 
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transferee is not disqualified by personal unfitness (g). But a transfer by 
way of a sale to a divided agnatic relation of the transferor will not be u^ 
held. In Bombay the restrictions on alienations of offices are less strictly 
enforced when the alienee happens to be a member of the family. In the 
Madras Presidency greater objection would seem to have prevailed m the 
matter (h). The High Court of Andhra Pradesh has expressed agreement 
with the Bombay view (i). Where there are several joint shebaits, they may 
renounce their right in favour of any one of them, provided the arrangement 
is for the benefit of the endowment (j). The transfer of a shebait right or of 
the idol with the endowed property is invalid in law (?c). A gift of the right 
of management made to a stranger is not valid, unless it is sanctioned by 
custom (1). A bona fide compromise by the plaintiff in a suit for the office of 
shebait relinquishing the claim in favour of the person in possession of the 
office who would be entitled to it after the plaintiff, is valid (m). 


As to transfer of right to receive offerings, see note to § 422. 

Removal of image from one temple to another.—manager 
no right to remo'^e the image from the temple, m which it is installed 
a new building especially when the removal is objected to by a majority of the worship¬ 
pers (n). 


421. Rights of Founder.—(1) According to the Hindu law, when the 
worship of an idol has been founded, the shebaitship is held to be vested in 
the founder and his heirs, miless— 


(a) he has disposed of it otherwise; or 

(b) there has been some usage or course of dealing which points to a 
different mode of devolution (o) [§ 419]. 


This principle applies to private as well as public trusts (p). The 
founder may appoint another person to manage the trust on his behalf and 
when he does so he can supervise his actions and remove him if he misbehaves. 
But where the founder hands over all his rights to another and divests him¬ 
self of every vestige of interest in the matter, he cannot subsequently sue for 
being restored to the right of management (q). 


Every donor contributing at the time of foundation of a trust does not necessanly 
become a^founder of the trust. It may be that in a particular case all the contnbutop 
of a^mst fund become the founders of the trust itself, but the question when a contn- 
bntor would become in law a joint founder of the trust would depend not merely upon 
the fact of his contribution but also upon the surrounding circumstances and the subse¬ 
quent conduct of the parties (ql). 


(g) Mr.ncharam v. Pranshankar (1882) 6 Bom. 

298. 300. Also see Jlanmappa v. Hanmantgauda 

(1947) Bom. 789, t'48) A.B. 233. 

(A) Reference may be made to Sheshacjiaruutu 

V. Vcnkatacharyulu (*57) A. Andh. Pra. 876 where 
the Madras decisions are reviewed. 

(i) Sheshacharyulu v. Venkatacharyulu, supra. 

(i) Nirad v, Sh/tarfa? (1909) 36 Cal. 3 I-C. 

76; Karayana v. Ranga (1892) 15 Mad. 1®3. Al^ 
see Bameswar Damdeo v. Anath Nath ( 51) A.C.. 

(M Surendra Narayan Sarbadhikari v Bhola Nath 
nay Chaudburi (1944) 1 Cal. 139; Bairagidas v. 
Udaijachandra (*65) A.. Orissa 201 (jjift). 

(1) Balaram v. Cnncdt (1899) 23 Bom. 131; 

Ukoor Doss v. Cbundcr fl865) 3 W.R. 152. 

rm) Sfimnl/ii Sobi/ri Tbakurain v. Mm. Sad 
(1933) 12 Pat. 359, 145 I.C. 1, (’33) A P. 300. 


(n) f/ari v. Antaji (1920) 44 Bom. 466, 56 I.C. 

459, (’20) A.B. 67. , 

(o) Gossami Sri Cridharii v. RoTnanlalit (1890) 
17 C.»l. 3. 16 I.A. 137; Jagadindra Nath Roy v. 
Hcmanta Kumari Debi (1905) 32 Cal. 129, 31 I.A. 
203; Mohan Dalii v. Madhsudan (1910) 32 All. 
461* 6 I.C. 77; Kali Krishna v. Makhan Lai (1923) 
.50 Cal. 233, 72 I.C. 680, (’23) A.C. 160; Sheo 
Prasad v. Aya Ram (1907) 29 AH. 663; Mrt. Anu- 
ra/i Kiier v. Parmanand Pathak (1939) Pat. 

(p) Prakash Chandra Nag v. Subodh Chandra 
Nag (1937) 1 Cal. 515, 170 I.C. 290. (’37) A.C. 
67 




(q) Gringaram v. Doohoo (1936) Nag. Ill, (’36) 
A X 223. 

(< 7 l) Tlicnappa Chettiar v. Karuppan Chettiar 
(’68) A.S.C. 915. 


hl-32 
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(2) The ruling in Tagore v. Tagore (r), that all estates of inheritance 
created by gift or will, so far as they are inconsistent with the general law of 
inheritance, are void as such, and that by Hindu law no person can, succeed 
thereunder as heir to estates described in terms which English law would 
designate estates tail, is applicable to an hereditary office and endowment as 
well as to other immovable property. A Hindu, therefore, cannot by gift or 
will direct that the office of shebait shall be held by his sons, grandsons and 
their male descendants in perpetuity (s). The right to the office of shebait 
is subject to the rules in §§ 372, 382 and 392 (t) above. These rules do not 
apply to the Dharmakarthaship of a temple, which is not a species of property 
like shebaitship, and therefore, where the founder provided that the office 
of trusteeship should be held by his descendants both in the male and the 
female line, it was held that the provision is valid (u). 

As to the appointment as shebait of a person born after the death of the founder, see 
notes to § 372, “Exceptions to the rule.” 

(3) Where the founder has prescribed a line of succession of the office 
of shebait, but the succession to the office has entirely failed, the right of 
management reverts to the founder and his heirs (v). But the founder is not 
entitled to alter the line of succession or to interfere in the management, unless 
he has, by the deed of endowment, reserved the right to do so (lo). 

(4) Once a grant is made for religious purposes, it beco ues irrevocable 
(x). The beneficial ownership cannot under any circumstances revert to the 
founder or his heirs. If the objects of the endowment are not carried out, 
the founder or his heirs may bring a suit to have the funds applied to their 
lawful purposes, but they cannot resume the grant (y). If the trust fails for 
want of objects, they may move the Court to apply the funds cy^pres, that is 
to say, to other objects as nearly as may be of a similai'character (z). 

Where a trust is made inter vivos for a charity which fails for illegality 
there is no scope for application of the doctrine of cy-pres unless a general 
charitable intent can be gathered from the document (zl ). 


(r) (1872) I.A. Siipp. 47, 9 Beng. L.R. 377. 

(5) G<manaiambanda v. Vclu (1899) 27 I.A. 69, 
23 Mad. 271; Gopal Chimdcr v. Kartick Chitnder 
(1902) 29 Cal. 710 [P.C.]; Chundrachoor Deo v. 
Blbhutibhushan Deva (1944) 23 Pat. 763. Also 
see Gokul Chand v. Gopi Nath (‘32) A.C. 70S and 
Halkhhorl Dnssi v. Official Trustee ('60) A.C. 235. 
64 C.W.N. 646. 

(t) Mtinobar Mukhcrji v. Bhupendranath K(ukher~ 
it (1933) 60 Cal. 452, 141 I.C. 544. ('32) A.C. 
791; Kandari^cmohan Goswami v. Atah^ychandra 
Batu (1934) 6.1 Cat. 106, 150 I.C. 179, ('34) A.C. 
379; Gdnej/) Chunder Dhur v. Lol Behafy Dhur 
(1030) 63 I.A. 440, 38 Bom. L.R. 1250, 163 I.C. 
347, (’36) A.P.C. 378. 

(u) Mafiathunalnatha Desikar v. Gopala Chettiyor 
O On. (1043) Mad. 858, ('44) A.M. 1. 

(o) Jai Bansi v. Chattar (1870) 5 B«jg. L.R. 
181; Hori Dost v. Secretary of State (1880) 5 Cal. 
2J28; Sheoratan v. Ram Pargash (1896) 18 All. 227t 
Jaganrtath v. flun/tt Singh (1898) 25 Cal. 354* 
Copal Chunder v. Kartick Chunder (1902) 29 Cal. 
7^16; Sheo Prasad v. Aya Ram (1907) 29 All. 663; 
Chaturbhuf Sin^ v. Sarada Charan Cuba (1032.^ 


11 Pat. 701, 141 I.C. 157, (’33) A.P. 6; Badha 
Nath Muker/i v. Shakthipada Mukherji (1936) 56 
All. 1053, 164 I.C. 595, (*36) A.A. 624; Chan- 
drika Bakhsh Singh v. Bhola Singh (1938) 13 Luck. 
344, 168 I.C. 593, (’37) A.O. 373; Gulab Dass v. 
Manohar Dass (1938) 13 Luck. 577, 171 I.C. 81. 
(’37) A.O. 490; Chundrachoor Deo v. Bibhuti- 
bhushau Deva (1944) 23 Pat. 763. 

(w) Gaurikumari v. Ramanimoyi (1923) 50 Cal. 
197, 70 I.C. 175, (’23) A.C. 30; TeertarupfHt y. 
Soonderaikiiien (1851) Mad. S.D.A. p. 57; Brinda- 
ban V. Sri Godamaii (1937) All. 555, 165 I-C. 217, 
(’37) A.A. 394; Narayan v. Bhuban ^^ohin^. 38 
C.W.N. 15; Badhika v. Amrita (’47) A.C. 301, 52 
C.W.N. 447. 

(a) Juggut Mohini v. Sokheemoney (1871) 14 
M.I.A. 289, 302. ^ 

(y) Ram Narayan v. Ramoon (1874) 23 W.II. 

76; Mohesh Chunder v. Koylash Chunder (1869) I* 
W.H. 443. , 

(z) Mayor of Lyons v. Ado. Gen. of Bengal 

(1876) 20 W.R. 1. . , ^ 

(zl) Karuppannan Ambalam v. TrumaUi Amoa-’ 

lam (’62) A.M. 500. 
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Where there has been no permanent endowment but only a temporary arrangement 
it is not irrevocable (a). 

The person providing the original endowment is the founder. But persons who 
subsequent to the foundation, furnish additional contnbutiohs, do not thereby become 
fou^rs: their benefaction is regarded as merely an accretion to an exisUng founda¬ 
tion (b). 

See the Code of Civil Procedure, 1908 ss. 92 and 93. 


422. Offerings.—Offerings made to an idol belong to the idol as much 
as land dedicated to an idol, and not to the officiating priest, unless there he 
a custom or an express declaration hy the founder to the contrary. 
offerings are intended to contribute to the maintenance of the shrine with all 
its rites, ceremonies and charities, and not to become the personal proper^ 
of the priest (c). But there may be cases in which the offerings, though 
made to the idols, are received by certain persons and when they are so 
received independently of any obligation to render services they are alien- 

able and attachable (d). 


The right to receive offerings from pilgrims resorting to a temple or shrine U 
inalienable (e). By custom there can be herediUry priesthood m a family, and such right 
may he analogous to real property. The right to Yajman vritti is a right in property and 

is heritable and divisible (f). 


423. Removal of shebaits and mohunts—Scheme for management. - 
The Courts have jurisdiction to deal with the managers of public Hindu 
temples, and, if necessary for the good of the reUgious endowment, to remove 
them from their position as managers (g). The Court may also remove a 
shebait of a private endowment for misconduct and direct him to render 
accounts for a certain period in its discretion. Though ordinarily all the 
shebaits must join in a suit on behalf of the idol when the suit is for the 
removal of a shebait for misconduct, this rule need not be followed. Such a 
suit by one of the shebaits is maintainable (h). But a shebait whether de 
jure or de facto must be a party to the suit before he can be removed (i). It 
is sufficient ground for removing a shebait from his office that in the exercise 
of his duties he has placed himself in a position, in which the ^urt thinks 
that he can no longer faithfuHy discharge the obligations of the office ( 3 ). A 
member of the interested community may sue in a representative capacity 
for rendition of accounts of the profits collected by the shebait but is not 
entitled to caU upon the defendant to hand over the funds of the temple 
except on proof of gross mismanagement or misapplications of the funds (k). 


(a) (1932) 11 pat. 701, 141 I.C. 157. C33) A P. 

Appasami v. Nagappa (1884) 7 Mad. 499; 
Annaiami v. Romakrishna Va 

Cossami Sri Cridharifi v. V® * "• 

117 147 17 Cal. 3, 23; Anenda Chandra v. 

IVala Lai' ({923) 50 Cal. 292. 301-302. 74 I-C. 

(1888) 12 Bom. 247. 
263.^ affd. in Chotalal v. Mono/iar /l900) 24 Bom. 
50, 26 I.A. 199; Girijanund v- 

23 Cal 645- Shibessouree v. Mothooranath (I8b9) 

13 M.I.A. 270. 273 (as to renU). 

(d) Sand Kumar Datt v. Ganesh Dtu (1936) 58 
Alt mo tC 8124 ('36) A.A. 131« 

(€) Puficha v* Bifxdeswari (1916) 43 Cal. 28, 28 
I.C. 675. (*16) A.c. 26»V 


(f) Ghisibai V. Mangilal (’53) M.B. 7; Sidhe Sath 
V. Prrm (’72) A.A. 324. 

(g) Chintaman v. Dhondo (1891) IS Bnm. 612; 
Ram Forkash Das v- Anand Das (1916) 43 I.A. 73, 
43 Cal. 707. 33 I.C. 583, (’16) A.P.C. 256; Srtni- 

V. EvqIcppg (1922) 49 I,A. 237, 253^254, 45 
Mad. 565. 583-585. 68 I.C. 1. (*22) A.P.C. 325 
(coococtlBg of accounts! j Bhcgwan Dass v. Jatram 
Doss (’65) A. Punj. 260. 

(h) Wimuil Kumar Banerji V. Jyoti Prasad Ban^r- 
a (1941) 2 Cal. 128, 197 I.C. 763, (’41) A.C. 
562. 

(i) Doongarsee v. Tirbhoujan (1947) All. 263. 

(f) Peary Mohan v. Monohar (1921) 48 I.A. 258, 

48 Cal. 1019, 62 I.C. 76, <'22) A.P.C. 235. 

(fc) Phunibal V. Shri Dev Mandxr (19^2) Nag. 
555, 202 I.C. 185, (’42) A.N. 105. 
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But a mere mistake on the part of the manager as to his true legal position 
or a mere laxity of management on his part not accompanied by any fraud or 
dishonest misappropriation, does not of necessity afford a ground for remov¬ 
ing him from his post of manager, and entrusting it to new hands. In such 
a case, the Court may appoint a committee to supervise and control him, 
and, if necessary frame a scheme for the management of the temple. It does 
not make any difference that the office is a hereditary office (1). 


As to the framing of a scheme, see the Code of Civil Procedure secs 92 and 9^ No 
scheme can be framed under those sections in the case of a pri.rendowmen? (m). 

to appoints a trustee 

to manage the property, the appointment is invalid (n). 


A Tanks, Seats of Learning, Homes for disabled or 

estitntes. In a recent decision the Supreme Court (nn) held that a tank 

can be an object of charity and when a dedication is made in favour of a 
tank It can be considered as a “charitable institution”. The Court, while 
referring to the statement of law in Mukerjee’s standard work did not decide 
whether such an institution can also be considered as a juristic person. 

“Though Mutts and temples are the most common forms of Hindu 
rehgious institutions, dedication for religious or charitable purposes need 
not necessarily take one of these forms and the maintenance of sadabartas, 
tan s, seats of learning and homes for the disabled or the destitutes and 
similar institutions are recognized by and were known to Hindu law and 
when maintained as public institutions, they must be taken to have a legal 
personality as a math or the deity in a temple has, and the persons in charge 
or the management would occupy a position of trust”. 


A school meant for imparting general education to the public would be a charitable 
institution and such an institution will be regarded as possessing a juristic personality 
and will be capable of holding property (nnu). 


424. Distinction between public and private endowments: Public and 
Private temples.— (1) Religious endowments are either public or private. In 
a public endowment the dedication is for the use or benefit of the public. 

essential distinction between a public and a priv'ate endowment is that 
in the former the beneficial interest is vested in an uncertain and a fluctua¬ 


ting body of persons, either the public at large or some considerable portion 
of it answering a particular description; in a private endowment the bene¬ 
ficiaries are definite and ascertained individuals or who within a definite 
time can be definitely ascertained. The fact that the fluctuating and un¬ 
certain body of persons is a section of the public following a particular reli¬ 
gious faith or is only a sect of persons of a certain religious persuasion would 


(0 Annnii v. Nnraijon (1897) 21 Bom. 536; Da- 
modar v. Bfioaifal (1S9S) 22 Bom. 493- Tirucen- 
gadath v. Srinivasa <1899) 22 Nlad. 361; Manohar 
V. Lakhmiram (1888) 12 Bom. 247 affd. in Chota- 
lal V. Manohar (1900) 21 Bom. 30; Prayag Da^s 
V. Tirnniala (1900) 30 M.\d. 138, 34 I.A. 78. in 
3 pp. from 28 M.ul. 319: TfmrArcrscy v. HurhJtiim 
(1884) S Bom. 4.32; Sivashankara v. Vadagiri 
(1890) 13 M.\d. 6; S'clUnppa v. Funnaicanani 

(1927) 50 Mad. 567. 101 I.C. 420, (’27) A.M. 614. 


(in) Copal Lai Sett v. Puma Chandra Basok 
(1922) 49 I.A. 100, 49 Cal. 439, 67 IC. 561, 
(’22) A.P.C. 23 5, 

(n) Vaidi/ftnatha v. Stfuminal/io (1924) 51 
282, 47 M.id. .Sbl, 82 I.C. 804, ('24) A.P.C. 221. 

I nil) Venkataki idma Rao v. Sub~Coll€Ctor, (/!*• 
goffc’l'69) .\.S.C. 363. , 

(Him) D..\.V. College v. SS.A.S.H. School (72) 

A. Pimj. & H. 215 (F.B.). 
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not make it a private endowment (nl). The essence of a public endowment 
consists in its being dedicated to the public; and in the absence of any docu¬ 
ment creating the endowment, long user is the material factor from which an 
inference of dedication may arise. Besides user by the public, conduct of 
the founder and his descendants is also relevant, and if they in fact held out 
the temple to be a public one a very strong presumption of dedication would 
arise (o). When property is set apart for the worship of a family god in 
which the public are not interested, the endownnent is a private one (p). 
Where the main purpose of the endowment was the puja of deity established 
by the settlor in a house, and the surplus income was directed to be utilised 
for feeding the poor and helping students it was held that the trust was a 
private one and that all the trustees must join in its execution (q). In the 
Madras State “it is very unusual for a Hindu to construct a temple outside 
his dwelling house for private worship (r) and the general presumption is 
that temples in the Southern State are public temples unless the contrary is 
proved”. There is no such presumption in Bengal. In Bombay question arose 
in some cases whether a temple in which the idol is worshipped by the 
Vaishnava devotees of the Vallabha cult is a private or public temple on the 
ground of dedication. It has been held that the historical origin of the tem¬ 
ple, the rights exercised by the devotees in regard to the worship in the tem- 
plei the consciousness of the manager and the consciousness of the devotees 
themselves and similar other considerations have to be weighed in deciding 
the question. If it is shown that the rents and profits of any property are 
exclusively utilised for the purpose of public charity for a fairly long period, 
it may be possible to infer dedication of such property to public charity (s). 

The question of dedication is a mixed question of law and fact. In an 
endowment in favour of the idol itself, proof of user by the public without 
interference is cogent evidence that the dedication was in favour of the pub¬ 
lic. Performance of Pratishta, which is a ceremony relating to the installation 
of an idol, may show that there was dedication to the public. The Court 
will consider all the aspects of the matter (t). When user by the public 
generally to the extent to which there is a worshipping public in the locality 
is established, it would be reasonable to presume that the user by the public 
was as of right, unless there are circumstances clearly suggesting that the 
user must have been permissive, or that the authorities in charge of the tem¬ 
ple have exercised such arbitrary power of exclusion that it can only be 
ascribed to the private character of the institution {u ). As mentioned above 
the Court will take into consideration all the aspects of the matter and the 


(nl) liafn Saroop Dusji v, S. P. Sahi ('59) S.C. 
951- State of Bihar y. Charusila Da\i ('59) S.C. 

1002. Difoki Nandan v. Murhdhar (’57) S.C. 13^i; 

Nabi Stiirazi v. Procincc of Denial (1942) I Cal. 
211 228. 

(o) Puiari Lakshmana v. Subramania, 29 C.W.N. 

112 (P C.) , ^ ^ 

(p) Reference may 1>o made to Dinar otate 

Board V. Pfdat Lai (’72) A S.C. 57 CBihai Hindu 
ReHgjnii$ Trusts Act, 1950]. Jugatkishore v. Lak- 

shmartda^ (1899) 23 Bum. 659. 

(o) pra^addos Pot v. Jagannath Pal (1933) 60 
Cal. 538, 144 I.C. 894. ('33) A.C. 519. See, how¬ 
ever State of Bihar v. ChartAsiia Dost (59) S.C, 


1002. 

(r) Pccuspati v. Kandari (1915) M.W'.N. 8*12; 

Sidtakantppnn v. Commissioner //./{. C. Endoxc^ 
meats ('66) A.Nf. 99. 

(s) Baacldtoddas v. Mnhaloxmi Vahuii (19.52) 54 

Bom. L.R. 982. Affirmed in appeal Cosivomi Shri 
Mnltolaxmi Vahtiji v. Ilanchhiuldas (*70) A.S.C. 
202.5. Also see Sri Ham v, Prabitu Dayal ("72) A. 
Rap 180. _ 

(0 Denki Sandan v. Morlidhar (’57) A.S.C. 133, 
The question at times fjecomes somewhat difficult; 
Sarat Chaadra v. Rabiadra Nath ('57) A.C. 11. 

(u) Norayan v. Copal (’60) S.C. 100. 
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^n'inen! and gifts made to the temple would be 

^rtinent to the enquiry. The manner in which accounts of the temple have 

resrrrto"the"f ® ® pertinent factor (ul). Where evidence in 

coLwer a f th^r ® ^''^^lable the Court wiU 

facie aoDear t in such an imposing manner that it may prima 

!o take part ^i tL^ Public temple? Are the members of the public entitled 
their offerinl festivals and ceremonies arranged in the temple? Are 

Ws of the n Kr""'" participation of the mem- 

slho or J fh ^ r,!" darshan in the temple and in the daily acts of wor- 
to celebrations of festival occasions may be very important factors 

nsider in detei mining the character of the temple (u2). In making the 
reqmsite induction the Court will also address to the questions such as; Are 

the Leil® expenses met from contributions made by the public? Whether 

ufsauas conducted in the temple are those usuaUy con- 

heen ^ Public tepiples? Have the management as well as the devotees 
b en treating the temple as a pubhc temple (u3) ? A temple which began 

a priva e emple may, in course of time, become a public temple by 
express or implied dedication (v). If a temple is proved to have originated 
as a private temple or its origin is unknown or lost in antiquity then there 
must be proof to show that it is being used as a pubhc temple (ul)'. 


Inipoi tant legal consequences flow from the distinction between private 
an pu 1 C endowments and they have a material bearing on the question as 
to what remedies are open to the parties in cases where there is maladminis- 
ra ion o the endowment by the manager or trustee. A private endowment 
nes outside the purview of the Religious Endowments Act of 1863, and the 
Cl^ritable and Religious Trust Act of 1920, and what is more, sec. 92 of the 
ode cannot be invoked unless the endowment is of public character. 


In a recent decision {o2) the Supreme Court pointed out that the Civil 
our s have jurisdiction to frame a scheme for the management of a temple 
even though there is a private and not a public trust. Section 92 of the 
u would not apply to a suit in respect of the temple. Any person 
who has made large donations for the maintenance of the temple has a 
substantial interest to maintain.a suit on behalf of the deity to prevent mis¬ 
management and protect the property of the temple. The pujari who had 
set up a personal title to the temple properties and had converted the pro¬ 
perties to his own use was removed from management and possession and 
appropriate directions were given by the Court. 


(2) According to English law the beneficiaries in a private trust if they 
are swi juris and of one mind can at their option modify or put an end to the 
trust (uj). In Konwar Doorganatk v. Ram Chunder (x), their Lordships of 
the Privy Counsel observed: “Where the temple is a public temple the dedi- 


fill) /i(7nr/i/ff)r/f/rrs v. AfafRjfnxFni Vahufi supra, 
affirmed In appe.iK see f.n. (u3) below. 

(u2) TifAvif/ol S/irf Gouinc/fa/fi v. Sfafe of Ai/n* 
sthan Cei) S.C 1638. 1648. 

(m3) Co^itYimt S/ifi Mahalaxmi Vahufi v. RancH- 
hoddas C70) A.S.C. 2025. 

(v) V. Mahadeva v. Commissioner, H.R.E. (*56) 
A.M. 522; Bala Krishna v. Ganesh Prasad (*52) A* 


Orissa 203. 

(ol) $e^ f.n. (m3) above. ^ 

(t>2) Ramchand v. JankibaHabhH (TO) A.S.C. 
Thenappa Chetiiar v. Kernppan Chetiiar (*68) A.S.C. 
915 (foundation for conducting certain pujas). 

(tc) Underhill on Trust and Trustee* Act* 55. 

(X) (1877) 2 Cal. 341, 4 I.A. 52, 58. 
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cation may be such that the family itself could not put an end to it but ih 
the case of a family idol the consenus of the whole family might give the 
estate another direction.” The observation was an obiter dictum pure and 
simple, as the property in dispute was not found to be debutter at all but the 
observation was treated aS authoritative in a Calcutta case (y) where it was 
held that properties dedicated to a family idol may be converted into secular 
property by the consensus of the family and that in that particular case the 
properties had been so converted with common consent. The correctness of 
this decision has been doubted in subsequent cases, and it has been said that 
even if the consent of the family could effect such a diversion, it must be the 
consent of all members of the family, both males and females, as they are 
all interested in the worship of the idol (z). 


As to the testt for determining whether a temple is a public Or pnVate . 

see the cases in foot-note (b). Where there was a complete dedication, the 
built in a place removed from the reridential house of the testator and the public having 
free acceSs! it was held that the temple was a public temple and the existence of a 
sam&dhi in memory of religious persons is not inconsistent with this conclusion 
a cace Where the members of the family treated the temple as a family property, dividing 
profits (offerings or rents), excluding the public from worship at the 
Sther ceremonies in their home, erecting samadhis m honour of ^ 

^at the tnere fact the oubllc are not turned away ordinarily from the temple worship 
ijj the templ^d^ show that it was a public temple (d) Remission of land revenue 
in respect of the land, on which the temple stands is one of the decisive factors in deter¬ 
mining whether the temple was a public or private one (e). 

The Relighms Endowments Act, J«63.—The Religious Endowments Act, 1863, does 
not apply tpprtvale endowments (a). As to the history of the Act and the cases to which 
it applies, see Mulla’s Code of Civil Procedure, notes to s. 92. See also Prannath Sarasvati s 
Tagore Lectures on the Hindu Law of Endowments. 

Though maths as a rule are public endowments, a math may be a private institu¬ 
tion (i). 


425. Right of worsbip.—Where a temple is established for the worship 
of members of a particular sect, persons belonging to other sects are not 

entitled to worship in the temple (g). 


The right of entry and worship in a public temple can oe regulated as to time and 
hours during which members of the public would be allowed access to ^be shnne It 
is competent to the temple authorities to make and enforce rules to ensure good order 

and proper worship (H). 

Fees ioT admission to the sanctuary of a temple .—Rules prohibiting, except upon 
payment of fixed fees, entry into the inner sanctuary of a temple, arc illegal (i). 


426. Limitation.—(1) Unautheyrized alieyiation by shebait and mohunt .— 
Where the head of a math grants a permanent lease of math property or sells 


(y) Cohinda Kumar v. Debendra Kumar (1907) 12 
C 98 

(£) Copal V. Fadha (1925) 41 Ca). L.J. 396, 426, 
88 l.C. 616, ('25) A.C. 996; Chandi Charan v, Du- 
lal Charidra (1927) 54 Cal, 30, 98 l.C* 684, ( 26j 
AC 1083 

(n> Protab Chartdra v. Broinath (1892) 19 Cal. 
275. 

(6) Piiraclya v. Poonachi 40 Mad. L.J. 289, 62 
l.C. 6o.a; Parmanand v. Nihal Chand (1938) 65 l.A. 
252, 1938 Lah. 453. 40 Bom. L.R. 907, 175 l.C. 
459, ('38) A.P.C. 195. 

(c) Premn v. Sheo Nath Pandit (1933) 8 Luck. 
266, 140 l.C. 896. ('33) A.O. 22. 

(d) Bhagivan Din v. Cir Hartarwoop (1940) 15 
Luck. 1, 185 l.C. 305, 67 l.C. 1, ('40) A.P.C. 7. 


Reference may also be made to Bihar S(h(c Board of 
Relifiions Trust v. B/sCs/iicar (’71) A.S.C. 20-37. 

(e) Laxmonrao v. Onvinilrao, (19.50) Naspur 1, 
(1950) A. Nacpur 215. 

<f) Siithapixmi/ar v. Peria^ami (1891) 14 Mad. 1. 

(g) SankaralinR/i v. BafcMLara (1908) 31 Mad. 
236. 35 l.A. 176. 

(li) Nor Hart ShaUri v. Badtinath Temple Com¬ 
mittee (1952) S.e.R. 849, (’52) S.C. 245; Commu- 
sioner, Hindu Bcligiou^ Endowments, Madras v. Sri 
Lolks/imindra Thirtha Swamiar (1954) S.C.R. 1005, 
1031, (’54) A.S.C. 282. 

(i) Asharam v. .Manager of Dakore Temple Com- 
hiittce (1920) 44 Bom. 150, 55 l.C. 956, (’20) A.B. 
153. 



504 


PRINCIPLES OF HINDU LAW 



426 




LIMITATION 


505 


§ 426 


it without legal necessity, or where the math property is sold in execution of 
a decree passed against him for a debt not contracted for a legal necessity, 
the question arises as to the period of limitation for a suit by his successor 
for possession of the property. Difficulties frequently arose as regards this 
question, and the Indian Limitation Act, 1908, was amended by Act 1 of 1928 
to meet those difficulties. This was done by inserting a new paragraph in 
sec. 10 of the Act of 1908, and four new articles in Schedule I to the Act, 
namely, 134A, 48B, 134B and 134C. The Act of 1928 came into force on the 
1st January, 1929. The Act of 1908 has now been replaced by the new Limi¬ 
tation Act 36 of 1963. 

Now see corresponding Section 10 and corresponding Articles 94, 95 and 
96 of the new Limitation Act, 1963. 

When the sale is in execution of a money decree against the shebait or 
manager personally it is a void sale, and time runs against the purchaser 
from the date of sale (1). 

(2) Amendments: 

Originally sec. 10 of the Indian Limitatkn Act, 1908, prior to its amend¬ 
ment hereinafter mentioned, stood as follows: 

“10. Notwithstanding anything hereinbefox*e contained, no suit against 
a person in whom property has become vested in trust for any specific 
purpose, or against his legal representatives or assigns (not being assigns for 
valuable consideration), for the purpose of following in his or their hands 
such property, or the proceeds thereof, or for an account of such property or 
proceeds, shall be barred by any length of time.” 

Before the Indian Limitation (Amendment) Act I of 1929, neither a she¬ 
bait nor a mohunt was regarded as a trustee of the debutter property. By 
that Act, sec. 10 of the Indian Limitation Act, 1908, was amended, and the 
following paragraph was inserted in it: — 

“For the purposes of tlxis section any property comprised in a Hindu, 
Muhammadan or Buddhist religious or charitable endowment shall be deem¬ 
ed to be property ^^estod in trust for a specific purpose, and the manager of 
any such property shall be deemed to be the trustee thereof.” 

By the same Act four new articles were inserted in Schedule I to the Act 
9 of 1908. The old Indian Limitation Act 9 of 1908 has now been repealed 
and replaced by the new Limitation Act 36 of 1963. 

(3) Where a shebait or mohunt is dispossessed of debutter property 
during his minority he is entitled to sue for possession within twelve years 
from the date of the dispossession or within three years from the date on 
which he attains majority, whichever is the longer period. The fact that he 
has no proprietary interest in debutter property does not disentitle him to 
the benefit of the provisions of sec. 8 of the Indian Limitation Act, 1908 (m). 


(I) Subbaiya v. Mustapha, 50 I.A. 295; Sudarsan 
V. Ram Kirpat, 77 I.A. 42; Curanditta v. Amar Dass 
('65) A.S.C. 1966 (date of effective possession 
where the Mahast represeoled the Institution: 


Akhara]. 

(m) Jagadindra Nath v. Hcmanta (1905) 32 Cal. 
129, 31 I.A. 203. 
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Now see corresponding sec. 8 of the new Limitation Act, 1963. 

Where a shebait appointed for life died and his heirs took possession of the property, 
the suit by the heirs of the founder to recover the property was held to be governed 
by Art. 144 (Art. 65 of 1963 Limitation Act) and not by Art. 120 (n). 

(4) Suit for possession of hereditary office .—A suit for possession of an 
hereditary office must be brought within 12 years from the date when the 
defendant takes possession of the office adversely to the plaintiff or the 
plaintiff’s predecessor in title (o). See Art. 107 of the Limitation Act, 1963 

Note that the office of a hereditary priest (yaiman vritti) is rihhanda and is ranked 
among the hereditary rights of immovable property (p). 

(5) Suit by reversioiier against alienee of widow for recovery of she~ 
haiti right .—A suit by a reversioner for recovery of a shebaiti right from a 
person to whom a widow, who had succeeded to the right on the death of 
her husband, had alienated it is governed by Article 124 of the Limitation 
Act and not by Article 141 and the period of limitation begins to run against 
the reversioner only when the succession opens to him (q). 

Now see Articles 107 and 65 of the new Limitation Act, 1963. 


Oi) Chnndrikn nakli'ih Singh v. Bhnia Singh 
IJ Ltick. 14 1. 16S I.C. .593, ('37) A.O. 

375. 

^o) Gnniiatamhantia v. Velu (1900) 23 Mad. 271, 
27 I.A. 69. 


ip) Ghelabhai v. Har Conan -1912) 36 

1 •> IC 9 ’ 3 - Dhnram .N/irwin v. Stirai ■ 
rr940) All. 815. 193 I.C. 697 . r41) ^ ‘ 

iq) Kniipntia v. Pafani Bala (19o3) S.C.R. oV . 

(•33) A.S.C. 123. 
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CHAPTER XXII. 

MARRIAGE 

LA.W PRIOR TO HINDU MARRIAGE ACT, 1955 


Note. —Material and important changes in the law relating to marriage have been 
brought about by recent legislation embodied in the Hindu Marriage Act, 1955. Those 
changes have been briefly pointed out in the Introductory Note to that Act. The Act 
abrogates all the rules of the law of marriage previously applicable to Hindus, whether 
by virtue of any text or rule of Hindu law or any custom or usage having the force of 
law, in respect of all matters dealt with in the Act. It also supersedes any other law, 
contained in any Central or State legislation in force immediately before it came into 
operation in so far as such legislation is inconsistent with the provisions contained in it. 
The rules in the following paTographs of this Chapter state the law prior to the coming 
into operation of that Act. 


427. Marriage, Minority, Lunacy, Fraud.— (1) Marriage, according to 
the Hindu law, is a holy union for the performance of religious duties (a). It 
is not a contract; the mere fact, therefore, th;it a marriage was brought about 
during the minority of either party thereto, does not render the marriage in¬ 
valid (b). But even considering Hindu marriage to be entirely a sacrament, 
as the acceptance of the bride is a necessary and indispensable part of the 
ceremony a person whose loss of reason is complete should be held incom¬ 
petent to accept the bride, and the marriage must be regarded as invalid on 
that ground. There are however degrees of insanity, and if the mental 
aberration is not of such a character as to make the bridegroom incapable of 
understanding the ceremonies of marriage and taking an intelligent part in 
them, the marriage, should be held to be valid (c). When a congenital idiot’s 
marriage was arranged by his father and his wife gave birth to two sons it 
was held that he was lawfully married (d). 

(2) A marriage brought about by force or fraud is altogether invalid 
(e) [§ 434]. 

It has been held by the High Court of Bombay that marriage is a sanskara or sacra¬ 
ment. It is the last of the ten sacraments, enjoined by the Hindu religion for purifying 
the body from inherited taint (f). The same view has been taken by the High Court 
of Madras (g). 

Marriage with an impotent. —It has been held in some cases that marriage of a person 
who is Impotent and has not been able to consummate the marriage is a nullity (H). 


(ii) Sundrabai v. ShiMnarayana (1908) 32 Bom. 
81. 

(fc) Purshotamdaa v. Purshotamdas (1897) 21 

Bom. 23, 30-31; Atma Bam v. Bonku Mai (1930) 
11 Lah. 598, 125 I.C. 369, ('30) A.L. S61. See 
al»o Khtcafa Muhammad Khan v. Hu^aint Begam 
(1910) 32 All. 410, 37 I.A. 152 [a Mahomedao 
case]. 

(c) Ratne$htoari v. Bhagwati, 1949 F.C.R. 715, 
('50) A.F.C. 142 (per Mukherjea J); Mouii Lai v. 
Chandrabati (1911) 38 Cal. 700, 706, 38 I.A. 122, 
125, 11 I.C. 502. But see Venkatacharyulu v. 
Bangacharyulu (1891) 14 Mad. 316. 318. 

(d) Amirthammal v. Vallimayil Ammal (1942) 
Mad. 807, 203 X.C. 648, ('42) A.M. 693. 

(a) (1891) 14 Mad. 316, 320, tupra; KunSa Devi 


V. Sri Bom (*63) A. Punj. 235. 

(f) (1908) 32 Bom. 81, tupra. But see A v. B 
(1953) Bom. 486. (*52) A.B. 486. 

(g) Gopalkrishnam v. Venkalnarasa (1914) 37 

Mitd. 273 [F.B.l, 17 I.C. 308, ('14) AM. 432. 
overruling Govindarazulu v. Devarabhotla (1904) 
27 Mad. 206 [a case of Brahmans]; Kameswara v. 
Veeracharlu (1911) 34 Mad. 422. 8 I.C. 195 [a 
case of Sudras]. 

(h) Sm. Baton Moni Dcbi v. Nagendra Narain 
Singh (1949) A.C. 404; A v. B (*.52) A.B. 486. 
Contra Malla Beddy v. SuBboma ('56) A. Andh. 
Pra. 237. Also see Kantilal v. Vimla ('52) A. Sau- 
rashtra 44. But see Bam Devi v. Baja Bam ('63) 
A. All. 564, (1963) All. L.J. 658. 
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Cn,ld Marriage Restraint Act, 1929. (XIX of 1929).—This Act restrains the solemni¬ 
sation of marriages between children. The word “child’' has been defined in the Act as 
a male under eighteen years of age and a female under fifteen years of age. It makes 
It penal for a male under the age of eighteen years to marry a girl under the age of 
fifteen years. It also prescribes punishment for parents and guardians who are parties to 
a maiiiagc between a minor male and a girl under the age of fourteen years. But the 
Act doe.< not alTect the validity of such marriages. The material provi.=ions of the Act 
are set out in Appendix III below 


428. Forms of Marriage.— (1) The ancient Hindu law recognized eight 
foiins of marriage, of which four were approved forms, and four unapproved. 
The approved forms were Brahma, Daiva, Arsha and Prajapatya. The un¬ 
approved forms were ylstira, Gandharva, Rakshasa and Paishacha. The only 
forms of marriage now recognized are— 


(i) the Brahma form, which is one of the approved forms; and 

(ii) the Asura form, which is one of the unapproved forms. 


(2) Where the father or other guardian of the bride gives the bride in 
marriage without receiving any consideration from the bridegroom for giving 
the gii 1 in marriage the marriage is called Brahma. But where he receives 
such consideration, which is technically called shidka or bride’s price, the 
marriage is called ^sttrn, even though it may hav'e been performed according 
to the rites prescribed for the Brahma form. The test is twofold; “There 
as the Supreme Court has laid down, “not only be benefit to the 
but the benefit shall form a consideration for the sale of the bride” 
Bearing of the expenditure of the marriage wholly or partly by the 
bridegroom of the parent is not a criterion of the matter. Such an indirect 
gain by the bride’s father cannot be regarded as shulka or price for giving the 
bride in marriage (/i2). The mere giving of a present to the bride or to her 
mother as a token of compliment to her does not render it an Asura mar¬ 
riage (i). 


shall'’, 

father 

(hi). 


It has been held in Madras that a marriage in which memmekanoni is taken need 
n<;t necessarily be a marria‘»c in Asura form. The decision would depend upon the fact 
as to v/hether payment was actually taken as a price for the bride, or as a matter of form 
only out of respect for a custom (j). 


(3) Hindus belonging to any class may marry either in the Brahma 
form or the Asura form. Tlius a Brahman may contract an Asitra marriagCt 
and a Shudra may contract a Brahma marriage (k). 


is the only one now left of the four approved forms. It require 
uld be “a man learned in the Veda.” £ind it was originally peculia 

.4 . . f __ mm 


eo 
r 


The Braitma form 

thill the 1)1 idezroom should ue a inaii icarneu in me iinti ii >va3 — 

to Dra/nnan.s. But even a Shiidra may nov/ marry m that form. The Aiiira form is the 
only one nov.' l«ft, of the four unapproved forms. What di-tinguishes the one 
from the other is that in the Brahma form it is a gijt of the girl pure and simple, in the 
Asura form it is a sale of the bride for pecuniary consideration. That consideration is 
called shulka. 


Gandh 


Of the other three unapproved forms, only the Gandharva requires notice, 'p’® 
tharva marriage is the voluntary union of a youth and a damsel which springs from 


Ihl) Vrrronna v. Mirhnct ('63) A.S.C. 933. 

I til) Vecrappa v. St iclinct^ ^upra. 

(i) CituniUtl V. Stirairam <1909) 33 Bom. 433, 3 
I.C. 763; AuOiiUc^fttuUi v. Ramanujam ( 1909) 32 
Marl. 512, 3 I.C. 541; Hira v. //ontM <1913) 37 
Born. 295» 17 I.C. 949; Go^ind v. Savitri <1919) 
43 Bom. 173. 177. 47 I.C. 883, (18) A.B. 93; 


Knila^anntha Mtuhlinr v. Parasnklhi Vadiianni 

(1933) 3S Mad. 488, I’la) A.Nf. 

<i) Sfuthu V. Sarofjanan <1919) - M LJ- 

<I9>0) AM. 351. ^ ... 

<k) Bhaoni v. Maharai Stngh '1881) 3 All- • 
Also sec Xistian Dei v. Sheo Paltan ( 26) A-A. *• 
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desire and sensual inclination. It has at times been erroneously descnbed as an euphem¬ 
ism for concubinage. This view is based on a total misconception of the leading texts 
of the Smritis. It may be noted that the essential marriage ceremonies are as much a 
requisite part of this form of marriage as of any other unless it is shown that some modi¬ 
fication of those ceremonies has been introduced by custom in any particular community 
or caste. In an Allahabad case (kl) it was remarked that the Gandharva form had become 
obsolete. The Madras High Court has expressed the view that the Gandharva form of 
marriage is not obsolete in the State of Madras (1). In Calcutta the view has been taken 
that this form of marriage has fallen into disuse and it is only by custom that it is vali¬ 
dated in case of Bairagis (m). It has been held in Patna that a minor girl is incompe¬ 
tent to contract a marriage in Gandharva form (n); the Patna High Court has decided 
however that the Gandharva form of marriage is not invalid according to the Mithila 
school of Hindu law; at any rate the relationship created by such marriage is sufficient 
to entitle the wife to claim maintenance from her husband (o). Among Shudras a 
marriage in the katar form (in which the bride is given to the bridegroom with a sword 
or dagger in place of the bridegroom) is not a valid marriage, in the absence of proof 
that the ordinary ceremonies of a Hindu marriage were performed (p). It is not neces¬ 
sary that a marriage should take place in the presence of a priest. Tying up of a thaU 
in the presence of an idol was considered to be a valid form of marriage in Madras (q). 

SHulka was originally regarded as the property of the bride s father. Though mar¬ 
riages by sale fell into disrepute, the custom of paying the shulka remained; but it was no 
longer regarded as the property of the bride’s father; it came to be regarded as the 
bride’s stridhana. Though shulka is now regarded as stridhana, it still preserves its 
original character in that it devolves in the first instance, unlike stridhana of other kinds, 
on the bride’s mother and brothers [§ 146]. Although a marriage when performed 
in the Asura form is valid, an agreement to pay money to the father in consideraUon of 
such marriage is not valid and the money cannot be recovered by suit. This is on ^e 
ground that such an agreement is to be regarded as opposed to public policy (r). The 
questions of validity of the marriage and invalidity of such consideration require to be 
distinguished. Error is almost sure to arise if the distinction between a point of status 
and the point of a contract falling within the purview of sec. 23 of the Act is not 
emphasized. In a decision of the High Court of Travancore-Cochin (s) this aspect of 
the matter appears to have been overlooked. 

429. Presumption as to form.—When there is a question as to whether 
g jnairiag© was in the BTaHynd form or the j4.su.rct form, the Court will pre¬ 
sume, even where the parties are Shudras, that it was in the Brahma form; in 
other words, that no consideration for the marriage passed from the bride¬ 
groom to the father or other guardian of the bride. But this presumption 
may be rebutted by showing that the marriage was in the Asura form (t). 

Where a woman dies without leaving issue, if her marriage was in the Brahma form 
her stridhana devolves in one way, and if in Asura form, it devolves in another way 
(68 147 151) Hence the importance of the distinction between the two forms of marriage. 
The essential ceremonies for these forms of marriage are the same as will be seen presently. 


(fcl) See foot-note <fc) at page 508. 

(l) Deivani v. Chidambaram (1955) 1 M.L.J. 

120, (*54) A.M. 657; Bnndavana v. Itadhamarti 

(1889) 12 Mad. 72. ^ 

(m) Lalit Xfohan v. Sht/amapada Dat (*52) A»C. 

771 

(ri) Bamdeb Das v. Rah Braiasunder Deb (1938) 


17 Pat. 134. 

(o) Knmnni Ded 


M. D. Sir Kameshwar Singh 


(1946) 25 Pat. 58. , , 

tp) Ramsaran Singh v. Mnhabir Seaafc Singh 

(19 54) 61 I..\. 106, 147 I.C. 667. (’34) A.P.C. 74. 

tq) In re Ponnusttami (’50) A.N(. 777. 

(r» Venkata Kristnnyyfl v. Venkatachalam, Z.. 
Mad 185 (F.B.). See Pollock and Mulla’s Con¬ 
tract Act, S. 23, “Marriage brocage, contracts'* 
where some cases on the subject are considereo. 
AUo see Copi Tthadi v. Cokhei Panda. A.I.R. 


(1954) Orissa 17. 

(s) Chidambara I'jer v. Ananlhokrishno, A.I.R. 
(1954) Tra-Co. 231. (It is submitted that the 
execution of a promissory note con make no dif¬ 
ference]. 

(0 A/ussumot Thakoor Deyhe v. Rai Baluk Ram 
(1866) 11 M l.A. 139; Veerappa v. Michael (’63) 
S.C. 933; Chunilal v. Surajram (1909) 33 Bom. 
433, 437, 3 I.C. 765; Jagannath v. Narayan (1910) 
34 Bom. 533, 7 I.C. 459; Authikesavulu v. Rama- 
niiiam (1909) 32 Mad. 512, 3 I.C. 541; Hira v. 
HansU (1913) 37 Bom. 295, 17 I.C. 949 (remarri¬ 
age of divorced Koli woman); Kishan Dei v. S/ico 
Paltan (1926) 48 All. 126, 90 I.C. 358, (’26) A.A. 
1 (marriage in Karao form); Kamla Parsad v. Mtir- 
li Manohar (1934) 13 Pat. 550, 152 I.C. 446, 
(’34) A.P. 398; Copi Tihadi v. Gokhel Panda (’54) 
A- Orissa 17. 
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Pat-marriage .—A Pat-marriage of a Hindu widow, in the absence of any evidence 
to show payment to the bride’s relations is to be regarded as marriage in an approved 
form (u). 

Such marriage with a divorced woman would not be regarded to be in an unapprov¬ 
ed form, because a payment was made for securing the divorce (u). 

For presumption as to legality of marriage, see § 438. 

430. No restriction as to number of wives.—A Hindu may marry any 
number of wives, although he has a wife or wives living (ly), except in those 
States in which Anti-bigamy Acts have been passed. 

The Bombay Prevention of Hindu Bigamous Marriage Act (XXV of 1946) was held 
to be valid when it was challenged on the ground that it contravened the fundamental 
rights guaranteed under Articles 14, 15 and 25 of the Constitution (x). The Madras 
Hindu (Bigamy Prevention and Divorce) Act VI of 1949 also was held not to offend 
Articles 15 and 25 of the Constitution (y). 

431. Only one husband at a time.—A woman cannot marry another man 
while her husband is alive, except where her marriage has been dissolved by 
divorce [§ 441]. 

432. Remarriage of widows.—The remarriage of Hindu widows is now 
expressly legalized by the Hindu Widow’s Remarriage Act, 1856. 

The rule of prohibited degrees of marriage apply to the case of a remarriage by a 
widow except where such marriage is sanctioned by custom (a). 

Forfeiture of property by remarriage .—See notes to § 43, No. 4 (widow), under the 
head “remarriage.” 


433. Who may give in marriage.— (1) The Shastras enjoin the marriage 
of a female before she arrives at puberty, and prescribe rules for guardian¬ 
ship in marriage. The following persons are qualified, in the order mention¬ 
ed below, to give a girl in marrige: — 

According to the MiUikshara school — 

(1) the father; 

(2) the paternal grandfather; 

(3) the brother (b); 

(4) other paternal relations of the girl in order of propinquity; 


(5) the mother. 

According ta the Bengal school .—The Bengal school places the maternal 
grandfather and maternal uncle before the mother. In other respects 
the rules are the same as under the Mitakshara. 

(2) The marriage of a male minor is not prohibited, and his lawful 
guardian may consent to his marriage. 



(u) Mahadeo v. Chandrabhagabai (1946) Nag. 
378. 

(o) Kodu V. hola (1947) Nag. 885. 

(uj) Virasami v. Appasami (1863) 1 Mad. H.C. 
375. 

(z) State V. Narru Appa (1951) Bom. 775, 


1951) 53 Bom. L.B. 779. ngSS) 

(ty) Srmioaia Iyer v. Sarrmatthi Ammcl {!«>»/ 

fad. 78. ('52) AM. 193 . 

(a) Akihoy Kumar v. Jatmdra Nath ( 55) A-t- 

^ffr) Nek Ram v. Emperor ('35) A-A. 920. 
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Mother.—Though the mother is postponed to the paternal malo reiations, it does not 
follow that she, who in the absence of the father, is the legal guardian of her daugt^r 
I § 518] is to have no voice at all in the choice of a husband for the daughter. The 
only reason why the mother is postponed is that she cannot perform the ceremony of 
giving the girl in marriage called Icanyadcma, and even when in default of paternal male 
relation she makes the gift, she has to employ some male to perform that ceremony (c). 
The Madras High Co\*rt has gone further and said that even if there be a paternal grand¬ 
father, the mother as the natural guardian of her daughter is entitled to select a husband 
for her (d). The Lahore High Court is incUned to the same view (c). A step-mother 
has no right to give her step-daughter in marriage, if there is a paternal grandmother (j). 


Paternal relatives and maternal relatives.—So long as there are competent p^ernal 
relatives in existence, the maternal relatives of a girl have no authority to give her in 
marriage- but where the paternal relatives refuse to act or have disqualified themselves 
from acting, the maternal relatives acquire authority to contract marriage on behalf 

of the girl (g). 


Remarriage of widows.—As to the consent necessary to the remarriage of minor 
widows, it is provided by sec. 7 of the Hindu Widows’ Remarriage Act, 1856, that if the 
widow remarrying i& a minor whose marriage has not been consumrf^texif she shall not 
remarry without the consent of her father, or, if she has no father, her jMtemal graml- 
father, or, if she has no such grandfather, of her motlier, or, failing aU these, of her 
elder brother, or, failing also brothers, her next male relative. A mamage rrwde in 
contravention of the above provisions, e.g., a m^r^age of a vndowed girl with the 
consent of her mother-in-law (H), may be declared void by the Court, but not after it 
has been consummated. In the case of a wid^ who is of full Age, or whose marriage 
has been consummated, her own consent is sufficient to constitute her remarriage lawful 

and valid. 


The Indian MajoHty Act, 1875.— Minqrity. according to the Mitakshara school, 
terminates on completion of the sixteenth year; according to the Bengal school, on com¬ 
pletion of the fifteenth year. The Indian Majority Act. 1875, does not apply to Hindus 
in matters of marriage, divorce and adoption. 


434. Marriage without consent of guardian.—(1) The primary duty, and 
the correlative right, of giving a girl in marriage, rests with the father. This 
right is not lost merely because the father has been convicted of theft or any 
other offence not cormected with domestic relations (i). But where the father 
has deserted his wife and daughter, the mother can give the daughter in 
marriage without the consent of the father (j). Even where the father is 
alive and otherwise capable of giving away his daughter, the Court will not 
declare a marriage invalid, merely because the daughter was given in mar¬ 
riage by the mother without his consent, provided the necessary ceremonies 
have been perfomed, and there has been no force or fraud (k). This rests 
on the principle that guardianship for the purpose of marriage is not so much 
a right as a duty, and the consent, therefore, of ihe guardian is not a condi- 
tidn precedent to the vaUdity of the marriage (1). There is a difference of 
opinion among Hindu text-writers as to the correctness of this principle (m). 
Whatever the correct view may be, the rule established by the decisions is 
that a marriage which is duly solemnized, and is otherwise valid, is not ren- 


(c) Boi Ramkore v. Jamnadas (1913) 37 Bom. 

18, 17 I.C. 95. ,, . 

(d) Ranganaiki v. Ramanufa (1912) 35 Mad. 

728, 734, 11 I.C. 570. 

(e) Mtt. Indi v. Chon/a (1920) 1 Lah. 146. 53 
I.C. 783; Mtt. Jiwani v. Mula Ram (1922) 3 Lah. 
29. 67 I.C. 253, (’22) A.L. 112. 

if) Ram Bunsee v. Soobh Koonwaree (1867) 71 

H 321 

(g) Kasturi v. Panna Lai (1916) 38 All. 520, 36 

I.C. 245, (’17) A.A. 451. , . 

(h) Sant Ram v. The Crown (1930) 11 Lah. 178, 


189. 124 I.C. 310, (’29) A.L. 713. 

(j) bfamibbai v. /anardhan (1888) 12 Bom. 110. 
119. 

(/) Khushatchand v. Bai Mani (1887) 11 Bom. 
247. 

(fc) Venkataeharyulu v. Rangacharyulu (1891) 14 
Mad. 316. 

(0 (1887) 11 Bom. 247, supra. 

(m) See Ghose’s Hindu Law, 3rd ed.. pp. 802- 
803; Baneiii’s Law o£ Marriage. 5th ed., pp. 55, 
56; C. Saricar’s Hindu Law, 7th ed., p. 1^. 
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dered invalid, because it was brought about by misrepresentation to the 
guardian (n) or without the consent of the guardian for the purpose of mar¬ 
riage (o), or in contravention of an express order of the Court (p). But a 
marriage though performed with the necessary ceremonies, may be set aside 
by the Court, if it was brought about by force or fraud (q). 

(2) The rule referred to in the preceding sub-section applies only where 
a marriage has been actually celebrated. But while there is only a contract 
for marriage, it is competent to a guardian to sue for an injunction to prevent 
the marriage of his ward to a person of whom he does not approve and the 
Court may grant an injunction subject to such terms as it may consider 
necessary to impose on the guardian for the benefit of the minor (r). 

Factum valet quod fieri non debuit. —It is a doctrine of the Hindu law enunciated 
by the author of the Dayabhaga and recognised also by the Mitakshara school, that “a 
jact cannot be altered by a hundred texts.” The “texts” referred to above are texts that 
are directory as distinguished from those that arc mandatory. The meaning of the 
doctrine is that where a fact is accomplished, in other words, where an act is done and 
finally completed, though it may be in contravention of a hundred directory texts, the fact 
will stand, and the act will be deemed to be legal and binding. The maxim of the Roman 
Civil law corresponding to this doctrine is factum valet quod fieri non debuit which 
means that what ought not to be done is valid when done. It is otherwise where an 
net is done in contravention of texts which are in their nature mandatory. The texts 
which prescribe* rules for the consent of guardians for the purpose of marriage h^'^ 
been held to be merely directory; hence a marriage once performed and solemnircd, 
though it be without the consent of the guardian, has been held to be valid. But the 
non-observance of essential ceremonies cannot be overlooked by applying the doctrine 
unless it is shown that the ceremonies have been modified by custom (s). 

It has similarly been held that the texts which prohibit the adoption of an only son, 
and those which enjoin the adoption of a relation in preference to a stranger, are only 
directory; therefore, the adoption of an only son, or a stranger in preference to a rela¬ 
tion, if completed, is not invalid. In cases such as the above, where the texts are merely 
directory, the principle of /actum valet applies, and the act done is valid and binding (t). 
But the texts relating to the capacity to give, the capacity to take, and the capacity to 
be the subject of adoption are mandatory. Hence the principle of factum valet I-*’ 
effectual in the case of an adoption in contravention of the provision of those texts (u). 


435. Identity of caste or of sub-caste.— (1) A marriage between persons 
belonging to different sub-divisions of the same caste is not invalid (v). This 


iti) K^liitcedi Cltamlra Chakrabarti v. Emperor 
M937) 2 Cal. 221, 168 I.C. 708. (’37) A.C. 214. 

in) Khinlinlchand v. Hoi Mnnt (i887) 11 Bom. 
217; Venkiita<hnrijtilu v. Ftanfjacharijulu (1891) 14 
M.kI. 016; S/t;onrinf/y v. Bltaaoathyamma (’62) 
A.M. 400; Miilchand v. Bhudhai (1898) 22 Botn. 
812; Chnzi v. Snkru (1897) 19 All. .515; Brinda- 
I)itn V. Chiindrn (1886) 12 Cal. 140; Kn^tiiri v. 
Chiranii (1910) 35 All. 265, 18 I.C. 927; 

Gniifi S’and v. The Croten (1921) 2 Lah. 288. 64 
I.C. 500. (’22) A.L. 109. 

()») Bni Ditcali v. Moti (1898) 22 Bom. 509. 

((/) (1891) 14 Mad. 316, stipra-, (1898) 22 Bom. 
812, supra. 

(f) Kashi, in the matter nf (1882) 8 C.il. 266; 
Shriilhar v. fUrnlal (1888) 12 Bom. 480; Nanabhai 
Janardhan (1888) 12 Bom. 110; Kasturi v. 

Fannn Lai (1916) 08 All. 520, 06 I.C. 245, (’17) 
A..A. 451 [damages for wroneful injunction]. 

(s) Dcicanai v. Chi^mbarain (’54) A.Af. 657, 
0955) 1 M L T. 120. 

i() W'rtOMia Dace v. Gnknnlannnd (1878) 0 Cal. 
587. 5 I.A. 40; Balusit v. Bahtsu 0 899) 22 Mad. 
098, 26 I.A. 110; 0898) 22 Bom. 812. supra. 

Ill) Lakshniappn v. Bamaija (1875) 12 Bom. H.C. 
061. 098, (1899) 22 Mad. 398, 26 I.A. 113, 144, 


supra; Canga v. Lckhrai (1887) 9 All. 253, ' 

297; Gnpal v. Hanmant (1879) 3 Bom. 270, 2^ 
294; Padaiirav v. Bamrav (1889) 13 Bom. ioU. 
167, 0898) 22 Bom. 812, supra; Bhantcar O'- 
Mangi Bai (’55) 5 Rajasthan 625; Nene v. Maha- 


1 (’.52) Vind. Pra. 20. 

(f) Mam'aee botweon persons 
dr.i sub-castes; (1869) 10 M I A. 141. 

>ra; Bantamani v. Kulanthai 0871) ^,■^,' 1 ^ 0 ' 
7- Upnma V. Bholaram (1888) 13 

kirgauda v. Cangi (1898) 22 Bom. 277; 

7i V. Shorashibala (1921) 48 Cal. 926. 66 
f). (’21) A.C. 48; Sohan Singh v. 

)29) 10 Lah. 372, 112 I.C. 593. f’ 28 ) A-L. 706 
t male and Maskadi female); Hnr ' 

ual <1925) 47 All. 169. 83 I.C. 163, i 2o) A^A- 
[Bis.i huUj.nnd and Dasa wife], Copikruftna Ko 
than V. Mt. fagao (1936) 63 l A - 9 a. 08 AH- 
7 . 3S Bom. L.B. 7.51. 162 IC. 991. 'M) 

>.C. 198- Kshitcesh Chandra Chakrabarli v. t 
or 0957) 2 Cil. 221, 168 I.C. 70S ( 37) A-^ 
1. <\ case of Brahmin sub-castes). .Nfamage b 
yea Gohsara and Ag.mval.a—which are 
isions of Vaisya caste is valid, hadu v. 

liiftnn Da9, 1947 All. 578- 
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has been expressly embodied in the Hindu Marriage Disabilities Removal 
Act, Act 28 of 1946, and the Hindu Marriages Validity Act, Act 21 of 1949. 

Both these Acts have been repealed by sect. 30 of the Hindu Marriage 
Act, 25 of 1955, and their provisions have now been embodied in sect. 29(1) 
of ^e Hindu Marriage Act, 25 of 1955. 


A marriage between a Grihasth Goshain and a woman of another caste 
initiated as a goshain is valid (to). 

(2) For the purposes of marriage, converts to Hinduism are regarded as 
Shudras. Therefore, the marriage of a Hindu who is a Shudra by caste with 
a Christian woman who has become a convert to Hinduism before the mar¬ 
riage, is treated as a marriage between two Shudras^ and it is valid if it other¬ 
wise complies with the requirements of the Hindu Law (x). 


The second marriage of a person who was reconverted from Christianity 
to Hinduism during the lifetime of his first wife is valid (y). 

(3) As to identity of castes .—Section 3 of the Hindu Marriages Validity 
Act, 1949, laid down that no marriage between Hindus shall be deemed to 
be invalid or ever to have been invalid by reason only of the fact that the 
parties thereto belong to different religions, castes, sub-castes or sects. The 
object of the Act obviously was not only to regularise the status of husband 
and wife but also to confer legitimacy on the children born of the marriages 
validated (yl). The Act validated inter-caste marriages and gave retros¬ 
pective effect to the Hindu Marriage Disabilities Removal Act, 1946. As 
regards marriages between sub-divisions of the same caste, they are regarded 
as valid even under the existing decisions. The provision that Hindu 
marriages should be valid though the parties belong to different religions, 
does not mean that a marriage between a Hindu and a Christian or between 
a Hindu and a Mohomedan would be valid, the object of the Act being to 
legalise marriages between Hindus, Jains and Sikhs who, though they belong 
to different religions, come under the description of Hindus as defined in 

Section 2 of the Act. 


Old Iau>.-Ancient texts prohibited prathiloma marriages, i.e bet^en males of lower 
caste^d females of higher caste. Accordingly such marriages have been heM by courU 
to be invalid (z) But Anuloma marriages were permitted and recognised by the texts (a). 
AccorSngly the Bombay High Court held that a marriage between a Vaishya male and a 
Shudra female (b), or a Brahman male and a Shudra female is valid. Ih the latter case 
it was held that the son bom of such a marriage is legitimate and is entitled to inherit a 
one-tinth share in the estate of his uncle, the other nine-tenths going to the reversioner 
iVnrle fcl The High Court of Calcutta has held that a marriage between a 
Brahman and V Shudra woman both of whom are Jati Vaishanavas is valid (d). A 
similar view has been taken by the Assam High Court (e). It has been held by the 


fu) Kaurn Devi v. Infira Devi (1943) All. 703, 

210 IC 464* (*43) A.A. 310. ^ 

^x) viiyuisami v. Mafilamani (1910) 33 Mad. 

342. 5 I.C. 42, where the earlier decisions are re- 

Goonfl Sudarsanstvami and Ors. (1940) Mad. 653, 

190 I.C. B68, (’40) A.M. 513. 

njl) Sadagopa v. Bakthavalsalam (64) A.S.C. 

“r®)Lafcs;.mi V. Kalian Singh (1900) 2 Bom. 

L.R. 128 [Kshatriya male and Brahman Jmaleh 
Bo( Kashi v. Jamnadas ( 1912 ) 14 Bom. 

16 I.C. 133 ISudra male and Brahman female]. 


Mannl Lai v. Shiama (1926) 48 All. 670, 97 I.C. 
347, (’26) A.A. 656 [Siidra male and Vaishya 
fcmalel. 

(a) Manu, Yajanavalkya, Sankha, Gauthama» 
Vyas, VUhnu and Mitakshara. 

(b) Dai Cti/ah v. Jitcanlnl (1922) 46 Bom. 871, 
65 I.C, 602. (*22) A.B. 32. 

(r) S^aiha v. ^^ch^a Chhotalal (1931) 55 Bom. 1. 
130 I.C. 17, f31) A.B. 89. 

(d) fsalinakfha v. Dofonikanta (1931) 58 Cal, 

1392, 134 I.C. 1272, ('31) A.C. 741. 

(e) .^tokhana Katani v. Thaneshtvar ('56) A. 
Assam 11. 


ul-33 
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Madras High Court that a Nattukottai Chettiar who is a Shudra can legally marrv a 

girl who not been dedicated to a temple. Whether he could marry a girl 
who was actually dedicated was not decided in the case (/). ^ ^ 

Even Anuloma marriages were held to be invalid in Allahabad and Madras (g). 

Marnage of illegitimnte persons.—In the case of the marriage of an illegitimate 

^s°e treated as be^longing 

to the caste the members of which have recognised him or her as a caste fellow (h) 

of offTpri^g ^ determining the caste 

nar^es m the oil* belonring to different castes, and giv?s separate 

permitted bv ancient KinH^ 1 ° ofepring belong. When intermarriages were 

that is i children born of mixed marriages were termed Anulo- 

f^he/ilor th^t of llo?. ^ ^nii^oma marriage, and their caste was neither that of their 
that of their motbpi- ar.r/^i° belonged to an intermediate caste higher than 

Brahman iinnn a TCck’ * ■ ^ that of their father. Thus a son begotten by a 

and UD^ a Shi^d^^w^ Mur^avasikta, upon a Vaishya wife is an Ambashta, 

^ or Parasava. A son begotten by a Kshatriya on a 

a Shudra wif^ ic a v Upon a Shudra wife an Ugra. A son born of a Vaishya by 

KshatriJ^I ^ - ^ accordingly been held that the illegitimate son of a 

K^snatnya by a Shudra woman is not a Shudra, but of a higher caste called Ugra (i). 

This section does not apply to Arya Samajists (Act XIX of 1937). 

-rr- ifidian Christian Marriage Act^ 1872 .—As to marriages between 

Hindus and Christians, see the Indian Christian Marriage Act, 1872, and the 
undermentioned cases (j) 


436. Prohibited degrees of relationship.—No marriage is valid if it is 

ma e etween persons related to each other within the prohibited degrees, 
unless such marriage is sanctioned by custom (k). 


^ fathcr-in-law and daughter-in-law among the Jats 
(who are presumed to be Shudras) is invalid and cannot be validated by custom (0- 

The following are the rules regarding prohibited degrees; — 


(1) The Hindu Marriage Disabilities Removal Act, 1946, laid down 
that notwithstanding any text, rule or interpretation of the Hindu Law or 

usage, a marriage between Hindus, which is otherwise valid, 
shall not be invalid by reason only of the fact that the parties thereto belong 
to the same gotra or pravara. 


Act it was held that a man could not marry a girl of the same gotra or 
P ra the theory bemg that his father and the girl’s father were both descendants of 
a common ancestor m the male line. It was held in Allahabad that where a widow had 
emarned a person belonging to her father’s gotra the marriage was not invalid as she 
^ reverted to her father’s gotra by her husband’s death and her issue was legiti- 

mate (m). In a later case it was held in Madhya Pradesh that a widow remarrying 
another per^n m her deceased husband’s gotra was validly married as she could be 
regarded as having reverted to her father’s yotra (ml). The rule did not apply to Shudras 


(f) Nagappa v. Subramanian (1946) Mad. 103. 

(g) Padam Kumari v. Sura} Kttmari (1906) 28 
All. 458 [Brahman male and Kshatriya female]; 
S(Mzt/( 2 mpal;uf (2 Siihhora/nat/^a v. Swayampakula 
Venkatasubbaynma (1941) Mad. 989, ('41) A.M. 
513. Reference may also be made to observations 
in Xasfoori Devi v. Chiranji Lai (*60) A. All. 446. 

(h) In the matter of Ram Kumari (1891) 18 Cal. 
264; Emperor v. .Madan Copal (1912) 34 All. 389, 
16 I.C. 513. 

(i) Brindavana v. Radhamani (1889) 12 Mad. 72, 
78-80; Jwala Singh v. Sardar (1919) 41 AU. 629, 
51 I.C. 216, (*19) A.A. 317. 

(/) Chetti V. Chetti (1909) Probate 67; Chandro- 


niani Dubey v. Dubey (1951) 2 All. 439, ('51) 
A A 529 

(k) Banei>ee's ‘Xaw of Marriage,” 5th ed.. pp- 
70-71, 269-274, 285, 289. The custom must not 
be opposed to public policy or abhorreot to decen¬ 
cy and morality: Balusami v. Balkrishna (57) 
A.M. 97. , ^ 

(/) Jagnahar Sing/i v. Sadhu Ram (1934) 15 Lah. 
688 , 149 I.C. 94, (’34) AX. 283. 

(m) Radha Nath Mukerfi v. Shaktipado Muker- 
a (1936) 58 All. t053. 164 I.C. 595, (’36) A.A. 
624. 

(ml) Rexca v. Calharisingh ('61) A.M.P. 164. 
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the reason given being that Shudras have no gotra of their own. It has been held by the 
Bombay High Court that in accordance with a custom prevailing in the Deccan Brahmin 
comrnunity, a rnarriage between persons of the same gotra is valid provided before the 
marriage, the girl is given in adoption to a person of another gotra (n). 

This rule is called exogamy. Its effect is that a man cannot marry the daughter of 
an agnate. The next rule provides for the case where the girl is a cognate relation of 
the boy, that is, related to him through a female. 

(2) A man cannot marry a girl who is his Sapinda. This rule is accepted 
both by the Bengal and Mitakshara schools. But there is a difference of 
opinion between the two schools as to who are iSapindas for marriage. 

Bengal school. —According to the Dayabhaga law, a man cannot marry 
a girl— 

(a) if she is within the 7th degree in descent from his father or from 
one of his father’s six ancestors in the male line; 

(b) if she is within the 5th degree in descent from his maternal grand¬ 
father or from one of his maternal grandfather’s four ancestors in 
the male line; 

(c) if she is within the 7th degree in descent from his father’s three 
technical bandhiis, or from one of their six ancestors through whom 
the girl is related to him [§ 46, sub-§ (4), Pitri Bandhus]; 

(d) if she is within the 5th degree in descent from his mother’s three 
technical bandhus or from one of their four ancestors through whom 
the girl is related to him [§ 46, sub-§ (4), Matri Bandhus] (o). 

Exception .—A girl, though related within the degrees mentioned above, 
may be taken in marriage if she is removed by three gotras from him (p). 

Mitakshara school. —According to the Mitakshara law, a man cannot 
marry a girl if their common ancestor, being traced through his or her father, 
is not beyond the seventh in the line of ascent from him or her or, if tlieir 
common ancestor, being traced through their mothers, is not beyond the fifth 
in line of ascent from him or her (q). In other words, descendants up to the 
seventh degree through males or females of paternal ancestors up to the 
seventh degree, and descendants up to the fifth degree of maternal ancestors 
up to the fifth degree, are excluded as being sapindas (r). 

In the Madras State the rules restricting marriages between cognate sapindas are 
practically obsolete, e.g., the marriage of cognate first cousins (children of brother and 
sister) is common among Telugus. It was recognised by Baudhayana. The marriage of 
a male to his sister’s daughter is common among Reddis. The marriages of cognate 
sapindas beyond these limits has always been regarded as lawful and as not prohibited in 
the whole of Southern India—except between cousins who are children of two sisters. 

(3) In computing the degrees for the purposes of sub-§ (2), the common 
ancestor and the person in question are each to be counted as one degree, 

(4) Relationship by marriage is not by itself an impediment to marriage. 
Thus a man may marry the daughter of his wife’s sister <«). 


(n) Madhavrao v. Raghavendratao (1946) Bom. 

375. . « 

(o) Biian Mofumdaf v. Roniit Cupta 

(1942) 2 Cal. 443. 202 l.C. 33. ('42) A.C. 458. 

(p) Banerjee's "Law of Marriage," Slh ed., pp. 
69-70. 

(O) Ramchandra v. Vinayak (1914) 41 I.A. ^90. 


309-311. 42 Cal. 384. 417^419. 25 l.C. 290, ('14) 
A.P.C. 1. 

ff) Bhattacharya's **Hindu Law»^ 2nd ed. p. 90. 
(s) Bagacendra v. Jayaram (1897) 20 Mad. 283; 
RamakrUhna v. Subbamma (1920) 43 Mad. 830» 
59 LC. 268, (*20) A.M. 715. 
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Sagotra .—Two persons are sagofra, that is, of the same gotra or family, if both of 
them are descended in the male line from the Rishi or sage after whose name the gotra 
is called, however distant either of them may be from the common ancestor. 

Samana-prat’cra.—Two persons are Samana-prauara, that is. of the same pravara, if 
they are descendants in the male line of the three paternal ancestors of the founder 
of a gotra (t). 

Sub-sec. (2).—The following diagram (u) will enable the reader to understand the 
four rules applied by the Dayabhaga school to determine sapindoship: — 

F7 



P 


In the above diagram P is the bridegroom; F' is his father; NT is his mother; RT is 
his father’s mother; M' is his mother’s mother. 

F‘ to F’ are his 7 paternal ancestors in the male line F^ to F“ are his father’s 5 
maternal ancestors in the male line. F*^ to F” are his mother’s 5 paternal ancestors in 
the male line. F'" to F” are his mother’s 3 maternal ancestors in the male line. S\ & and 
S’ are his father’s bandhus. S*, and are his mother’s bajidhixs. 

According to sub-rule (a), P cannot marry a girl within the 7th degree in descent 
from any one of his 7 paternal ancestors F' to F\ 

According to sub-rule (b), P cannot marry a girl within the 5th degree in descent 
from any one of his mother’s 5 paternal ancestors F*’ to F'^ fF” is P’s maternal grand¬ 
father]. 

For the purposes of sub-rule (c), the father’s bandhus are restricted to the three 
relations expressly mentioned as such in the Mitakshara, namely: — 

( 7\ ') Father's [F‘] father’s sister’s [^>’1 son, that is, S'; 

( P' ) n » mother’s [M’] sister’s son, that is. S’; 

V ) „ „ mother’s [M’J brother’s [B’] son, that is, S'*. 

According to sub-rule (c), P cannot marry a girl within the 7th degree in descent 
from— 


(i) S‘, S’ or S^; 

[ (ii) F’ to F’, ancestors of S\ already included in sub-rule (a)]; 

(iii) any one of the 5 persons F* to F“, ancestors of S’ and S*; 

(iy) B’, father of 

For the purposes of sub-rule (d), the mother’s bandhus are restricted to the three 
relations expressly mentioned as such in the Mitakshara, namely: — 



(r) C. Sarkar’s “Hindu Law,” 7th ed.. p. 89. “Hindu Law,” 7th Ed., p- 140 
(u) Tlie diagram is reproduced from G. Sarkar*s 
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( ^ ) Mother’s [M'] father’s [F'®] sister’s [D’] son, that is, S*; 

( P ) „ „ mother’s [M‘] sister’s [D‘] son, that is S”; 

( V ) „ „ mother’s [M"'] brother’s [B"] son, that is, S". 

According to sub-rule (d), P cannot marry a sirl within the 5th degree in descent 
from— 

(i) S‘, S= or S"; 

[ (it) F" to F‘^ ancestors of S*, already included in sub-rule (b) 1; 

(iti) any one of the 3 persons F'’’ to F"", ancestors of S' and S°; and 
(iu) B^ father of S\ 

The reader will find the above rules in Dr. Banerjee’s “Law of Marriage.’’ The rules 
relating to the Bengal school are set forth in Raghunandana’s Udva/iattaftra, a work of 
authority in Bengal, and are repeated by Kamalakara Bhatta in his Nirnayasindhu, a 
work of authority in the Benares school. The Bengal rules are in accordance with the 
interpretation put by Raghunandana upon the text of Manu. 

There is no difference between sapinda-relationship in respect of marriage and that 
in respect of inheritance (u). 


437. Marriage ceremonies.—(1) There are two ceremonies essential to 
the validity of a marriage, whether the marriage be in the Brahma form or 
the Asura form, namely— 

(1) invocation before the sacred fire, and 

(2) saptapadi, that is, the taking of seven steps by the bridegroom and 

. the bride jointly before the sacred fire. 

The marriage becomes completed when the seventh step is taken; till 
then it is imperfect and revocable (lo). Consummation is not necessary to 
make a marriage complete and binding (x). 

(2) A marriage may be completed by the performance of ceremonies 
other than those referred to in sub-section (1), where it is allowed by the 
custom of the caste to which the parties belong (y). 

If the community to which the parties belong has modified by long established usage 
the ceremonies prescribed by the Shastras and has adopted new forms and new conven¬ 
tions they must be recognised bv the Courts. But the essential requisite for recognition 
of such a custom is that it must* be sufficiently ancient and definite, and the members of 
the ca«te or sub-caste or family must recognise it as obligatory. It should not be left to 
the will of the caste or sub-caste to alter it at their will and pleasure, for the essence of 
custom or usage is that it is an ancient one recognised and adopted by the caste and has 
certainty about it. The validity of a marriage has to be tested and determined in accor¬ 
dance with the provisions of the law governing the parties and not in accordance with 
the rules laid down by anv association or a society. If the caste has been able to establish 
its usage regulating the form and the requisites of a valid marriage, such a usage being 
transcendant law is obligatory and it is binding not only upon the parties but also on the 
Courts, who are bound to recognise and give effect to the usage (z). 


(r) Bohti Lai v. Sanku Bam (1895) 22 Cal. 389; 
Ramcluitnlra v. Vinayak (1914) 41 I.A. 290, 309, 
311. 42 Cal. 384. 417-419, 23 IC. 290, (’14) 
A.P.C. 1. 

fit) ChuniJal v. Surairam (1909) 33 Bom. 433. 
437-4 38, 3 I.C. 765; AuiliikctavaUi v. Bamanuiam 
(1909) 32 Mad. 512. 519-520. 3 I.C. 541; Bnn- 
dahnn v. Chiintlra (1886) 12 Cal. 140, 143. Also 
see v. Vithnbai <’59) A.B. 508. ,,ooa\ 

(x) Adm.-Cen. of \fadrat v. AnanJachan (1886) 
9 Mad. 466, 470; Dada/i v. Rukmabai (1886) 10 


Bom. 301, 311; Emperor v. Miimhi Bam (1936) 58 
All. 402. 158 I.C. 1007. (’36) A.A. 11. 

(y) Kolly Churn w Ditkhce (1880) S C;U. 692; 
Hurry Churn v. Sifnal fl881) 10 Cal. 138; 
piyar v« Deva Rama (1923) 1 Hang. 129, 76 LC. 
475, C2l) A.R. 202. 

(z) Dcivanai v. Chidamhoram, (*54) A.M. 657^ 

<1955) 1 M.L.J. 120; Rokappa v. Chokalingam 

(1963) 2 Mad. L.J. 530. ('64) A.M. 126 [Nattu- 
kolta Chettys-saptapadi not cssenlial]. 


518 


PRINCIPLES OF HINDU LAW 


§§ 437-440 


Marriage of u;zdou'5.—According to the Hindu law, it is sometimes said that no reli¬ 
gious ceremonies are necessary in the case of marriage of widows. See the Hindu Widows’ 

Kemarnage Act. 1856, s. 6. As to religious ceremonies in case of such marriages see 
undermentioned cases (a). ^ 

■ -ptrothal precedes marriage; but unlike marriage it is revocable, so that 

a girl betrothed to one person may be validly given in marriage to another person though 
in such a case a suit may be brought for damage against the father or other guardian of 
the girl who brought about the contract of marriage. Betrothal is no more than a promise 
to marry. In the case of imnors, the promise is given by the father or other legal 
guardian. Where there is a breach of the promise, the appropriate remedy is not specific 
Performance, but damages (b). When the plaintiff bridegroom dies pending a suit for 

arnages, his i^S^l representative can only recover the out of pocket expenses incurred 
during betrothal (c). c- t' 


438. Presumption as to legality of marriage.—Where it is proved that 
a marriage was periormed in fact, the Court will presume that it is valid in 
law (d), and that the necessary ceremonies have been performed (e). A 
Hindu marriage is recognised as a valid marriage in Enghsh law (/). 

.. Presumption ^ to marrUige and legitimacy .—There is an extremely strong presump¬ 
tion m favour of the validity of a marriage and the legitimacy of its offspring if from the 
tirne of the alleged marriage the parties are recognized by all persons concerned as man 
^d wife and are so described in important documents and on important occasions. The 
like presumption applies to the question whether the formal requisites of a valid marriage 
ceremony were satisfied (g). Similarly the fact that a woman was living under the 

of 3 man who generally lived with her and acknowledged her 
childi^n raises a strong presumption that she is the wife of that man. But this presumption 
may be rebutted by proof of facts showing that no marriage could have taken place (h). 

439. Special Marriage Act, 1954.—It is provided by the Special Mar¬ 
riage Act, 1954 (which repeals the Special Marriage Act, 1872) that a mar¬ 
riage may be celebrated before a Registrar between any two persons. 

”)3rriage under the Special Marriage Act, 1954, of any member of an undivided 
family shall be deemed to effect his severance from such family. Further, a person 
marrying under the Special Marriage Act, 1954, shall have the same rights and be sub¬ 
ject to the same disabilities (i) in regard to any right of succession to any property, as a 
person to whom the Caste Disabilities Removal Act, 1850, applies. Also the succession 
11 \ property of any such pei son, and to the property of the issue of such marriage, 
sh^lj w regulated by the provisions of the Indian Succession Act, 1925. No such person 

right of adoption, but his father shall, if he has no other son living, have 
the right to adopt another person as a son under the law to which he is subject. See the 
Special Marriage Act, 1954, ss. 19-21. 

440. Marriage expenses.—In the case of a joint family governed by the 
Mitakshara law, the joint family property is liable, while the family is still 


(a) DcUanani v. Chidambaram, supra; Mahila 
■Cumano v. Ram Dayal ('53) A.M.B. 159. 

(b) Pnrshntamdas v. Purshotamdas (1897) 21 

Bom. 23; Rambhat v. Timmoyya (1892) 16 Bom. 
673 [suit for restoration of presents]; Jekisondas 
V. Ranchoildas (1917) 41 Bom. 137. 38 I.C. 588, 
<*16) A.B. 51; Khimii v. Narsi (1915) 39 Bom. 
€82. 28 I.C. 408, ('15) A.B. 300 [procuring 
breach of promise of marriage]; Khut^hand v. 
Maniklai (*53) A.M.B. 91. 

(c) Balubhai v. Nanabhai (1920) 44 Bom. 446. 
55 I.C. 614, ('20) A.B. 225. 

(d) Inderun v. Ramasawmy (1869) 13 M.I.A. 

141, 158; Fakirgauda v. Congi (1898) 22 Bom. 
277, 279. 

(e) Mouji Lai v. Chandrabati (1911) 38 Cal. 
700, 38 I.A. 122, 11 I.C. 502; Veerappa v. Mic¬ 
hael (‘63) S.C. 933. Brindabun v. Cfiimdra (1886) 


12 Cal. 140; Bai Diwali v. Moti (1898) 22 Bom. 
509; Administrator-General of Madras v. AnaM- 
achari (1886) 9 Mad. 466; Appibai v. Khimii 
ocerji (1936) 60 Bom. 455, 38 Bom. L.R. 77, 162 


. 188, (’36) A.B. 138. ^ 

f) Srinivasan v. Srfnioosan, 73 Law Tunes 

g) (1911) 38 Cal. 700, 38 I.A. 122, 11 LL. 

!, suprd; Siifcarna v. Arjuno (’51) Orissa 337, 
\bai V. Vithabai. (’59) A.B. 508. ^ j 

h) Chellamrnal v. Ranganathan (1911) 04 

12 I.C. 247; Nagaraiamma v. State Bank ^ 
ia (’62) A.A.P. 260. Shivalingiah v. Ch^- 
Tia (’56) A. Mysore 17; Vishnu Afomfcoodiri 

tiparu Amma (’57) Tra. Co. 85 

Dhant Ram (’53) Him. Pra. 66; Anandi Lai v. 

:ar (’60) A. Raj. 251. 

i) Reference may made to Ctrdhartlal v. 
ad (‘55) A.M.B. 148. 
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joint, for the legitimate marriage expenses of male members of the family 
(fc), and also of the daughters of male members of the family (1). 

The decision in Subbayya v. Ananta, 53 Mad. 84 implies that a father in possession 
of a joint family properly is under a legal obligation to get hi.s daughter mariied. It 
follows that if a father so in possession neglects his duty, the mother may perform it and 
recover the expenses from her husband. When there is no joint family property in the 
hands of the father there is no legal obligation on his part to marry his daughter and bear 
the expenses of marriage. It is doubtful also whether the marriage of an infant girl 
could be brought under the head of “necessaries” within the meaning of sec. 68. Indian 
Contract Act (m). On the other hand the proposition of lav/ laid down in Sundari Ammal 
V. Subrnmanto Ayyar, 26 Mad. 505 that “under the Hindu law, a father is under no legal 
obligation to get his daughter married”, appears to have been stated too broadly. The 
obligation may not exist when tlie father is not a member of a joint family and has no 
ancestral property. 

The texts enyoin the payment of expenses of i,anskaras or sacraments out of the 
family property. Marriage is a saJiskara. and its expenses, therefore, are to be provided 
for out of the joint family property. A debt contracted for the marriage of a coparcener 
or the daughter of a deceased coparcener in a joint Hindu family is a debt contracted for 
a family purpose, and, therefore, for the benefit of the family. Sec §§ 234 and 427. 

As to expenses of marriage after the institution of a suit for partition, see § 304(2). 
As to the power of a widow to provide for the marriage expenses of her daughter out of 
her husband’s estate, see § 181B(iv). 


441. Divorce.— (1) Divorce is not known to the general Hindu law. The 
reason is that a marriage, from the Hindu point of view, creates an indis¬ 
soluble tie between the husband and the wife. Neither party, therefore, to 
a marriage can divorce the other unless divorce is allowed by custom (w). 

There is no rule of Hindu law which forbids the subsistence of a marriage one of 
the parties to which is a non-Hindu. The law does not refuse to recognise a conjugal 
union merely by reason of a difference of religion (o). 

(2) Change of religion or loss of caste does not operate as a dissolu¬ 
tion of marriage, nor does the adultery of either party, nor even the fact that 
the vdfe has deserted her husband and become a prostitute (p). 

(3) As to change of religion, it is now provided by the Native Converts’ 
Marriage Dissolution Act, 1866, that where a Hindu becomes a convert to 
Christianity and in consequence of such conversion, the husband or wile or 
the convert’deserts or repudiates the convert, the Court may, on a petition 
presented by the convert, pass a decree dissolving the marriage, and the 


./.t Suntlrnhni v. Shivnnrmjana (1908) 32 Bom. 
SI; lihfJiiirnthi v. Jokhii Ham (1910) 32 AU. 575, 
f) I C 465- Copniakrhbnam v. Venkntanaraia 
-19U) 37 m!u 1. 27 i. 17 l.C. 308. CM) M-1 432 
[F.n.l overniliug Coviiularaztilu v. DeLarahhotla 
.1904> 27 Mad. 206; Kamctavjrti v. V crror/iar/u 

(1911) 34 Mnd. 422. 8 l.C. 19>-fp 
Kuluirc (1922) 1 P.d. 266. 6.7 l.C. 315, (22) A.P. 

^~i/) VotfciinMm v. Knllnpiran '1900) 23 Mad. 

512- Vrt/Auriffim v. KnlUpiram < 1903) 26 Math 49. . 
linnqnnaiki v. Bamnnu/a il912) 3-7 M.ad. H 

l.C. .570; Srinivasa v. Th.ruvenfiadatho.yaneor 
.1915) 38 Mad. 556. 23 l.C. 261 , ( 14 ) A.M. 226 

(unmarried sisters]; Thiruinthammnl v. 

A.M. 479; v. Vecrappa ( oo) A.M. 

Smihu Laxmi v. SadSu Snryanarauana ('50) 
A.M. 274. 


(n) Kifdomrc v. Jotccifiin (J878) 3 Cal. 305; 

Sanfcora/inKnm v. Sul/ban (1891) 17 Mad. 479; 

Tataipja Snkoraiit (*.58) A.A.P. 611. 

(o) Chantlramnni Diibci/ v. Diihctj (19-51) 2 All. 
439, (’.51) A.A. 529. 

(p) Gnt ernmerrt of linmbaij v. Gonna (1880) 4 
Bom. .3-30; Af/»nn. Ccncinl of Madrox v. Ananda- 
chari «1886) 9 M.td, 466; Ham Knmari, In the 
matter of (1891) 18 Cal. 264; Snbbaraijn v. fiama- 
somi (1900) 23 M.id. 171, 177; Narain v. Trilok 
(1907) 29 All. 4; Chandramani Duhci/ v. Dubey, 
supra; Pakkiom v.' Cfictliah Pdfai (1923) 46 Mad. 
839; 75 l.C. 17, (’24) AM. 18 (F.B.l; Copal 
Krixhnn Kasotidhan v. .l/sl. Jagno (19-36) 63 I.A. 
295. .58 All. 397, 38 Bom. L.B. 751. 162 I-C. 
993- Bnnani Das v. Sama( Prasad (1936) 58 All. 
101§. 164 l.C. 1047, (’36) A.A. 611; Gid Moham-^ 
mad V. King Emperor (1947) Nag. 205. 
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parties may then marry again as if the prior marriage had been dissolved by 
death. Conversion does not operate per se as a dissolution of marriage (q). 

(4) In many States, however, divorce is allowed on certain grounds as 
the result of legislation permitting divorce. 

Divorce by custom .—It has been held in Bombay that a caste custom which permits 
a woman to desert her husband at her pleasure and marry again without his consent is 
void for immorality (r). And it has been doubted by the same Court whether the custom 
would be valid even if it allowed her to marry with his consent (s). The Madras High 
Court has held that a custom which permits a divorce by mutual agreement is not void 
for immorality (f). A similar custom recognisinc dissolution of marriage followed by 
marriage in kudike form has been accepted as Valid in case of certain castes in Mysore 

(u). A custom granting divorce in the Pakhali community with the consent of the 
husband is valid (v). 

It has been held in Bombay that a custom which permits a dissolution of the marriage 
tie by either husband or wife against the wish of the other, the sole condition attached 
being the payment of a sum of money fixed by the caste, is void as being opposed to 
public policy (u)). Nor can a marriage be dissolved by a decision of the caste Panch (x). 

T/ie Indian Divorce Act, 1869.—This Act provides inter alia for dissolution of mar- 
nage, but it applies only to cases where “the petitioner or respondent professes the 
Christian religion’ (s. 2 of the Act). Section 7 of the Act provides that the Court shall act 
^ u relief on principles of the English Divorce Courts. There is a conflict of opinion 

whether the Indian Divorce Act. 1869, applies only to monogamous marriages such as a 
Christian rnarriage or also to polygamous marriages such as a Hindu marriage where one 
of the parties, being the petitioner, changes his religion for Christianity after the marriage. 
A and his wife B, both Hindus, marry according to the rites of Hindu law. A and B 
subsequently become Christians. A then applies to the Court for the dissolution of the 
marriage on the ground that his wife has, since the solemnization of the marriage, been 
guilty of adultery (s. 10 of the Act). Is A entitled to relief under the Act? It has been 
held by the Calcutta High Court that he is, the ground of the decision being that A 
professed the Christian religion at the time of presenting the petition and that fact was 
sufficient to give jurisdiction to the Court, under the Act, though the marriage was a 
Hindu marriage (y). On the other hand, it has been held by the Madras High Court, 
that having regard to s. 7, the Act applies to monogamous marriages only, and that the 
Court has no jurisdiction to entertain A’s petition under the Act (z). 

Conversion to Islam .—It has been held by a single Judge of the Calcutta High Court, 
that when a Hindu wife embraces Islam the Hindu law ceases to have any control over 
her; the marriage becomes automatically dissolved and there is nothing in Hindu law 
which prevents the Court from giving a declaration to that effect (a). But see Mulla’s 
Mahomedan Law, (1961) 15th Edition, sec. 20. 


442. Marital duties.— (1) The wife is bound to live with her husband 
and to submit herself to his authority. An agreement enabling the wife to 
avoid a marriage or to live separate from her husband if he leaves the village 
in which his wife, and her parents reside, or if he marries anoth ’* wife, is 
void. Such an agreement is against public policy and contrary to tne spirit 


(•1) 

Ciohnrdlton 

V. Jn^adiiinoni (1891) 

18 

Cal. 

2.52. 




(r) 

N a rat fan v. 

Lnuinc (1878) 2 Bom. 

140. 


(a) 

Khemkor v. 

Uiiiid\hankar (1873) 

10 

Bnni. 

H.C. 

38 J. 




<t) 

Sankornlinfinm y. Suhtian ( 189-1) 

17 

M.ul. 

479. 

AUn see 

Prcfunnhfii v. Channoolal 

('63) 


A.M.P. .57 Icnstoin amnne P.itru.ns of Mailhy.i 
Pradesh permittin*? tlivorte hy nnitiial ronsent held 
valid]. 

til) ShivfitingiaU v. Choudaniinn f'.56) A. ^fvsore 
17. 

(v) fiiifi Mn/ian v. Bni Jethi rl941) Bom. 535, 
195 I.C. 841, (*41) A.B. 298. 


pc) Kcihav V. fiai Gandi fl913) 39 Bom. 538, 
29 I.C. 952. ri.5) A B. 107, and see Sudha v. 
5 oiiA«p/>t Bni (*63) A. Mys. 243. 

<.v) Bai Gnitcn v. Emperor r'16) A.B. 

19 R.im. L.R. 56, 39 I.C. 308. But see 

'ol \. Sniiinn Ambalam (I960) 1 Mad. L-j. i • 

60) A.M. 179. . . 

lU) Thfipita V. TIinpitn (1894) ^ad.^ 

hihiirdhaii v. Jamdnnioni «1-S91) IS —’% • 

It) (1894) 17 Mad. 235, supra. See also rer- 

inminkum v. Pnttukonni (1591) -rtu 

.„) A.jcsha Bibi V. SubodU Ch. Chakratarly 

•49) A C. 436. 
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of the Hindu law. An agreement of this kind is no answer to a suit for 
restitution of conjugal rights by a husband against his wife (6). 

(2) The husband is bound to live with his wife and to maintain her. 


443. Guardianship of wife.— (1) The husband is the lawful guardian of 
his minor wife (c) and is entitled to require her to live with him, however 
young she may be, unless there is a custom enabling the wife to live with 
her parents until she has arrived at puberty (d). 

(2) After the husband’s death, the guardianship of the wife, if she is a 
minor, devolves on the husband’s relations in preference to her paternal rela¬ 
tions (c). But if the husband’s family be extinct, or contain no male, her 
father or the kin of her father are the guardians of the widow (el). 

It has been held in a Madras case (/) that in default of the'husband no other person 
is entitled to act as guardian de jure of the minor wife. 

A co-widow is not the natural guardian of her minor co-widow (g). 

The infancy of the wife is no ground for depriving the husband of his right to 
demand that his wife shall reside in the same house as himself though it might be right 
in the case of a very young girl to require the husband to show that she would be placed 
by him under the immediate care of some female member of his family (h). See the 
Guardians and Wards Act, 1890, sec. 19. 

444. Restitution of conjugal rights.—(1) Either party to a marriage 
may sue the other for restitution of conjugal rights (i). The Court may refuse 
to pass a decree for restitution of conjugal rights against the wife, if the hus¬ 
band is suffering from a loathsome disease, such as leprosy or syphilis (j), or 
if he keeps a concubine in the house, or is guilty of cruelty in a degree ren¬ 
dering it unsafe for the wife to return to her husband’s dominion (k ), or if he 
adopts another religion (1). But the mere fact of the husband marrying a 
second wife (m), or mere infidelity on the part of the husband (n), or the 
fact that the wife is a minor (o) [§ 443], is not by itself sufficient to disentitle 
the husband from claiming restitution of conjugal rights. 

Under sec. 18(2) (d) of the Hindu Adoptions and Maintenance Act 78 of 1956, and 
sec. 488(3) of the Criminal Procedure Code, the taking of a second wife by a husband 
would constitute a ground for claiming separate residence and maintenance by the wife. 
It follows therefore that now the husband’s claim for restitution of conjugal rights can 
justly be refused, if he has taken a second wife. 

(2) In a suit for restitution of conjugal rights by a Hindu husband, the 
husband is not necessarily entitled to a decree in the absence of a plea of 


(b) Sitaram v. Aheeree (1873) 11 Beng. L.R. 

129, Tekait v* Basanta (1901) 28 Cal. 751. 

(c) Dharonidhur, m the matter of (1890) 17 Cal. 
298 

(d) Arumuga v. Viraraghava (1901) 24 Mad. 
255. 

(e) Khudiram v. Bonwori Lai (1889) 16 Cal. 

584. 

(cl) Annapurnamma v. Rafncni'aneyaratnam ('59) 
A.A.P. 40. 46. 

(f) Ethilavulu v. Pethakkal (’50) A.M. 390. 

(g) Kiuubai v. Chandrabhaga (1947) Nag. 455. 

(h) Katecram v. Musammut Gtndhenee (1875) 
23 W.R. 178; Sutiyamoni v. Kali Kanta (1901) 28 


Cal. 37; Navnitlal v. Purfhotam (1926) 50 Bom. 
268, 94 I.C. 11. (’26) A.B. 228. 

(() Tekait v. BoKonta (1901) 28 Cal. 751; Dada- 
)i V. Bukmabai (1866) 10 Bom. 301. 

<i) Bat Premkuv^ar v. Bhika (1868) 5 Bom. 

H.C.A.C. 209. 

(k) Diilar Kocr v. Dwarka Nath (1905) 34 Cal. 
971; Yamunabai v. Narayan (1876) 1 Bom. 164. 
(!) Paigi V. Sheonarain (1886) 8 All. 78. 
rm) Motilal v. Bai Chanchal (1902) 4 Bom. L.R. 
107. 

(n) Binda v. Kaunsilia (1891) 13 All. 126. 164. 

(o) (1901) 28 Cal. 37, auprc; (1886) 10 Bom. 
301, supra. 
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cruelty by the wife. Where the wife has pleaded that she was deserted or 
neglected (q) by her husband and that the suit is not bona fide^ she should be 
allowed to lead evidence so that the Court may be in a position to judge 
whether the relief sought for by the husband should be granted or not, and 
if so on what conditions, if any (r). 

In a suit by the husband for restitution of conjugal rights tl^e cause of action arises 
where the husband lives (s). 

It has been held by the High Court of Calcutta (t), and following it, by the High 
Court of Rangoon (u), that the presumption that the requisite ceremonies have been 
performed [§ 438] applies only to cases involving questions of inheritance so as to avoid 
illegitimacy, and that no such presumption arises in a suit for restitution of conjugal 
rights. In such a suit, where the validity of the marriage is disputed, tlie Court must 
find specifically whether the requisite ceremonies were performed. 


(q) Vile Singh v. .Ust. Danlat Kanr (1935) 16 
Lah. 892. 158 I.C. 223, (’35) A.L. 386. 

(r) Bai Jivi v. Narsingh (1927) 51 Bom* 329, 
101 I.C. 403. ('27) A.B. 264. 

(5) Venugopal Naidu v. Lekshmi Ammal (2936) 


59 Mad. 392. 161 I.C. 485, V. 

(I) Sufiy^moni v. Kali Kanta (1901) 28 

^iu) nampiyar v. Deva Rarrut (1923) 1 Hang- 129. 
76 I.C. 475, (’23) AJl. 202. 
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447. Object of adoption.—The objects of adoption are twofold: the first 
is religious, to secure spiritual benefit to the adopter and his ancestors by 
having a son for the purpose of offering funeral cakes and libations of water 
to the manes of the adopter and his ancestors. The second is secular, to secure 
an heir and perpetuate the adopter’s name {y). 

The Supreme Court, agreeing with earlier decisions of the Privy Council,, 
has expressed the view that the validity of an adoption is to be determined 
by spiritual rather than temporal considerations and that devolution of pro¬ 
perty is only of secondary importance (yl). 

When a Hindu gives a boy in adoption, his act is, according to tlie Hindu Shastras, 
in the nature of a sacred gift voluntarily made. It is on that account that Manu requires 
the gift to be "confirmed by pouring water." A daughter giucn in marriage, which is 
called kanyadan and a son given in adoption, which is called pjjtradnn, stand in this res¬ 
pect on the same footing. Both are gifts for religious and secular purposes (-). 

448. Requirements of a valid adoption.—No adoption is valid unless— 

(1) the person adopting is lawfully capable of taking in adoption [§ § 

449-473]; 

(2) the person giving in adoption is lawfully capable of giving in adop¬ 
tion [§§ 474-479]; 

(3) the person adopted is lawfully capable of being taken in adoption 
[§§ 480-487]; 

(4) the adoption is completed by an actual giving and taking [§ 489]; 
and 

(5) the ceremony called datta homam (oblation to fire) has been per¬ 
formed. It is, however, doubtful whether the datta homain cere¬ 
mony is essential in all cases to the validity of adoption [§ 490]. 


I.—PERSONS WHO MAY LAWFULLY TAKE IN ADOPTION 


449. Who may adopt.—Every male may adopt provided he is otherwise 
competent to do so [§ 450]. A wife also can adopt to her husband, but no 
other female can adopt to any other male; thus a mother cannot adopt to er 
son, nor a sister to her brother. A wife cannot adopt during her husban s 
lifetime except with his express consent (a). After his death, she ^ I 
in certain parts of India, only if he has expressly authorized her to adopt, an 
in other parts of India, even without such authority [§ 452]. But in 
can a wife or a widow adopt a son to herself; the adoption must be ma e 
her husband. An adoption by a woman of a son to herself is invali an 
confers no legal rights upon the person adopted (b). 


It wiU be seen that adoption can be made by the wife j 

that if the husband had made an adoption during his kfetime his wife w mother), 

ed him. The wife in such a case is described as pratignJiitrimata (adopted 



(y) Silortim v. JIarihar (1911) 33 Bom. 169, 179. 
180, S I.C. 625; Bal Cnngadhar TUak v. Shrinivas 
(1915) *12 I.A. 135, 154, 39 Bom. 441, 470, 29 
I.C. 639, (’15) A.P.C. 7: Lai Hukum Tef Pratap 
Singh V. Collector of Etah (1952) 1 All. 60, (’53) 
A.A. 766. 

(yl) Chandrasekhara v. Kulandaicelu (’63) A.S.C. 


'is Bom. 169. 179. 180. 8 I.C. 625 
(a) Narayan v. .Vana (1870) 7 Bom. H.C-A.i- 

^^(^li) Choicdry Pudum Smgh v. 

(1869) 12 M.I.A. 330. 356 ; Aonjdra v. 

Naf/i (1909) 36 Cal. 824, 3 I.C. 996. 
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Such an adoption though in an academic sense may perhaps be called joint adoption is 
not an adoption by the wife to herself but the adoption is to the husband (bl). 

It will also be seen from the above that a Hindu may either himself adopt, or dele¬ 
gate the power to adopt to his wife. But he cannot delegate the power to any other 
person. Though a Hindu widow cannot under Hindu law adopt to herself, yet when she 
is domiciled in French India, she can, under French law, which as the law of domicile 
determines her capacity to adopt a son, as well as the status of the adopter, adopt a son 
to herself, and the son so adopted can succeed to her estate (c). As to kritnma son see § 
515. By a special custom proved to exist amongst a particular community an adoption 
can be made to a person after his and his widow’s death by the father or other agnates 
of the adoptive father (d). 

450. Adoption by male.— (1) Subject to the provisions of any law for 
the time being in force, ev'ery male Hindu, who is of sound mind (e), and has 
attained the age of discretion, even though he may be a minor {j) , may law¬ 
fully take a son in adoption, provided he has no son, grandson, or great-grand¬ 
son, natural or adopted (g ), living at the time of adoption. 

The High Court of Bombay has held that a Hindu, who has a son, grandson or great- 
grandson living at the time, cannot adopt even if the son, grandson or great-grandson, is 
disqualified from inheriting on any ot the grounds mentioned in § 98(1) above (h), e.g. if 
he is a congential idiot (i). The High Court of Madras has dissented from that view and 
held that he can adopt (j). Even according to the Madras view, such an adoption would, 
since the Hindu Inheritance (Removal of Disabilities) Act, 1928, be invalid, unless the 
son, grandson, or great-grandson was a lunatic or idiot from birth. See § 98(2). 

(2) The fact that the adopter is a bachelor (fc), or a widower (1) or that 
his wife does not consent to the adoption (m), or that she is at the time of 
adoption pregnant to his knowledge (n), does not prevent him from taking a 
son in adoption. 

Illustration 

A, who has an adopted son B, adopts C. The adoption is not valid, for a Hindu 
cannot have two adopted sons at the same time (o). 

Minor .—Under the Indian Majority Act, 1875, minority extends to the end of the 
eighteenth year, except in cases where a guardian has been appointed by a Court of 
Justice, or where the minor is under the jurisdiction of the Court of Wards, in which 
cases it lasts till the end of the twenty-first year. The Indian Majority Act, 1875, does 
not apply to Hindus in matters of adoption. Therefore, even a minor may adopt or 
authorise his widow to adopt, provided he has attained the age of discretion, that is. 
has completed the age of fifteen years (p). 


(bl) Kastari v. Ponnammal (’61) A.S.C. 1302. 

(c) C. S. Nataraja PiUai v. C. S. Subbaraya 
Chettiar (’50) A.P.C. 34. 

(d) Kasivisuanathan v. bomasundaram, 51 
C.W.N. 374 (P.C.). 

(e) Taijammatil v. Sashachalla (1865) 10 M.I.A. 
429, pp. 434-435; Sesbammo v. Padmanabha Rao 
<1917) 40 Mad. 660, 33 I.C. 578, (*17) A.M. 265. 

(/) Raicndro Narain v. Saroda (1871) 15 W.B. 
548; Jumoona Dass\ja v. Bamasoondari (1876) 1 
Cal. 289. pp. 295-96, 3 I.A. 72. pp. 83-84; Patel 
Manilal (1891) 15 Bom. 563; Sattiraiu v. Venkata- 
swamf (1917) 40 Mad. 925, 928-29, 40 I.C. 518, 
<’18) A.M. 1072; Kashinath Balkrishna v. Anant 
Murlidhar (1942) Bom. 782, 203 I.C. 352, ('42) 
A.B. 284. 

(g) Copcc Lall V. Chundrautee (1872) I.A. Sup. 
Vol. 131. 

(/i) Bharmappa v. Uiiangauda (1922) 46 Bom. 
45.5, 65 I.C. 216, (’22) A.B. 173. 

(i) Krisltnaii Hanmant v. Raghacendra Keshav 


(1942) Bom. 486, 201 I.C. 401, ('42) A.B. 178. 

(;■) Nagammal v. Sankarappa (1931) 54 Mad. 
576. 131 I.C. 9. ('31) A M. 264. 

(fc) Copal V. Narayan (1888) 12 Bom. 329; 

Durga Das v. Sontosb (1945) 1 Cal. 17. 

(0 Chandvasekharudu v. Bramhanna (1869) 4 

Mad. H.C. 270. 

(m) Rungama v. Atchama (1846) 4 M.I.A. 1. 

(n) In Guramma v. Mallappa (1964) A.S.C. 510, 
66 Bom. L.R. 284, recently decided by the 
Supreme Court, the ■ whole question was examin¬ 
ed. Nagabhushanam v. Seshammagaru (1881) 3 
Mad. 180; Daulat Ram v. Ram Lai (1907) 29 All. 
310; Hanmant v. Bhimachanja (1888) 12 Bom. 
10.5. 

(o) (1646) 4 M.I.A. 1, supra; Mohesh v. Taruck 
(1893) 20 Cal. 487. 20 I.A. 30. 

(p) Sattiraiu v. Venil-atasu;<iml (1917) 40 Mad 
925, 928-29, 931-33. 40 I.C. 518, ('18) A.M. 
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Consent of Court of Wards .—There are local Acts which constitute Courts of Wards. 
These Acts contain provisions prohibiting a ward of the Court from adopting without 
the consent of the Court. 

Illegitimate son .—The existence of an illegitimate son is no bar to an adoption (q). 

Illatom adoption .—See the under-mentioned case (r). 

Deformity .—A person who has become blind after he was born is not disqualified 
from taking a son in adoption (s). Nor is a person who is suffering from leprosy which 
is not of a virulent form (t). Reference may be made to the Hindu Inheritance (Removal 
of Disabilities) Act, 1928, which it is submitted could have bearing on the question. 

451. Adoption by wife.—A wife cannot adopt a son to her husband 
during her husband’s lifetime except with his express consent (u). 


452. Adoption by widow.—The law as to adoption by a widow is differ¬ 
ent in different States (r): — 

(1) In Mithila a widow cannot adopt at all, not even if she has the 
express authority of her husband. 


(2) In Bengal (ul), Benares (lo) and Madras a widow may adopt under 
an authority from her husband in that behalf. Such authority may be 
express or implied. It cannot be implied from the mere absence of a prohi¬ 
bition to adopt (x). 

(3) In the Madras State a widow may also adopt without her husbands 
authority, if where the husband was separate at the time of his death, she 
obtains the consent of his sapindas, and where he was joint, she obtains the 
consent of his undivided coparceners. This subject is considered more fully 
in § 462 below. 

Where the husband had given authority to adopt no question of consent 
of sapindas can arise (xl). 

(4) In the Bombay State a widow may adopt even without any autho¬ 
rity. See § 463 below. 

In all parts of India except Madras and Punjab, the Jains observe ^e 
custom by which a widow is entitled to adopt to her husband withoi^ s 
authority. The rule is so well known and so well established by ju cia 
decisions that it is no longer necessary to plead and prove it in any ° 
India except Madras and Punjab (y). Such custom prevails amongst me 
Agarwals of Marwar who generally adhere to Jainism {z) In Munna a 
Ra)kumar (zl) the Supreme Court pointed out that this custom has becom 


(q) Mnharnin of Kolhapur v. Siindaram (1925) 
48 MntJ. 1. 93 I.C. 70S. (’25) A.M. 497. 

(r) Nalluri v. Kamepalli (1919) 46 I.A, 168, 42 
Mad. 805, 31 I.C. I, ('19) A.P.C. 162, 

($) Fakinwth v. Krushanchandra ('54) A. Orissa 

176. 

U) Mntojirao v. Tcrabni ('S 6 ) A.B. 397. 

(f<) Nofofjan v. Nona (1870) 7 B.H.C.A.C. 153* 
(i;) Coficctor of Madura v* Moottoo Ramolinga 
(1868) 12 M.I.A. 397, 433-36* 

(cl) Bi$x^anath v. D/iopu (' 66 ) A-C. 13 [Proof 
of aulhorily—facts to be considered]. 

(u;) Baku Motising v. Durgabai (1929) 53 Bom. 


242. 114 I.C. 379. (’29) A.B. 57 

(*) Bataaubrahmanya Pandya J 55 I 

Tr,e.<,r (1938; M I.A. 93 ( 938) 

40 Bom. L.R. 704, 72 1 Rfj'fuin «*62) 

ixl) Valtabhalatii x. Mahnlaxmi Bahun 

A.S.C. 356. 64 Bom. L.R. „ ,, 947 ) 74 

(y) Prem Raja v. Mulchand A.P C. 

I A 254" v* Sugaachand . . 4 * 53 ) 

177. S3 C.W.N 112; v. Fushpcbo. ( 

cli^ndrcm v. (1948) S.t 98. 

(zl) (’62) A.S.C. 1493. 
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a part of the law applicable to Jains in India (except in Madras and Punjab) 
by a long and uninterrupted course of acceptance and held that it governed 
Digamber Jains of the Porval sect residing in Madhya Pradesh. 

In Mysore the law in respect of the authority of a widow to adopt under Mysore 
Act 10 of 1933 was in line with the law in the Bombay State (z2). 

Among the Raghubansi Rajputs who immigrated from Ayodhya to Chindwara a 
widow may adopt without authority of her husband (o). 

The difference of opinion between the various schools of Hindu law noted above 
arises from different interpretations put upon a text of Vasistha, which says: “Nor let a 
woman give or accept a son, unless with the assent of her lord.” All the schools accept 
the above text as authoritative, but the Mithila school takes it to mean that the assent 
of the husband must be given at the time of the adoption, and, therefore, a widow cannot 
adopt at all. The Benares and Bengal schools interpret the text as requiring an express 
permission given by the husband in his lifetime, but capable of taking effect after his 
death. The Bombay school explains the text away by saying that it applies only to an 
adoption made in the husband’s lifetime, and is not to be taken to restrict the widow’s 
power to do that which the general law prescribes as beneficial to her husband’s soul. 
According to this school the assent of the husband is presumed,'so that a widow may 
adopt even to her deceased minor husband (b). The law in Madras stands intermediate 
between the law in Bengal and the law in Bombay. According to the Dravida (Madras) 
school, the word “husband,” or “lord” in the above text is merely illustrative, aiW means 
the guardians of the widow for the time being, so that the assent of the husbamd’s 
sapindos who are the widow’s guardians after her husband’s death is sufficient to enable 
her to adopt; but she cannot adopt without their assent even if he was separate at the 
time of his death. 

Adoption by Jain widow. —A Jain widow cannot adopt a son to her husband without 
the authority of her husband or the consent of his sapind^ (c), in the absence of proof of 
custom to the contrary (d). But the custom is so universal and so well recognised in 
judicial decisions, that except in Madras and Punjab, the onus of proof no longer lies on 
those who assert it but upon those who assert an exception to it (e). 


ADOPTION BY WIDOW UNDER EXPRESS AUTHORITY FROM HER HUSBAND 

453. Who may give authority to adopt.—Every Hindu of sound mind 
who has attained the age of discretion (/) may authorize his wife (except in 
Mithila) to adopt a son to him after his death, even if he has not attained the 
age of majority (g). 

The authority to adopt may be given by the husband, even if he was a member of a 
Mitakshara joint family at the time of his death (h). Thus if A and B are members of a 
Mitakshara joint family, either of them may authorize his wife to adopt a son to him 
after his death. As to adoption by a minor, see notes to § 450 alx>ve. 


454. Authority to widow to adopt.—(1) Authority can he given t6 widow 
alone .—The authority to adopt can be given to the widow alone, and not to 
any other person, nor can it be given to the widow conjointly with another (i). 


(*2) Eramma v. Muddappa (’66) A.S.C. 1137. 
(d) Mst. Kesarbai v. Indarsingh (1945) Nag. 1, 
71 I.A. 190. 

(i>) Patel Vandravan v. Patel Manilal (1891) 15 
Bom. 565. 

(c) Peria Ammani v. Krishnasami (1893) 16 

Mad. 182; Gettappa v. Eramma (1927) 50 Mad. 
228. 97 I.C. 503, (’27) A.M. 228. 

(d) Lakshmi Chand v. Catto Bai (1886) 8 All. 
319; Manohar hal v. Barutrai Das (1907) 29 All. 
495; Asharfi Kunwar v. Rup Chand (1908) 30 All. 
197; Hamabh Perthad v. Mandil Doss (1900) 27 
Cal. 379. 


(e) See foot note (y) on previous page. 

(/) Reference may be made to Aravamudha Ixjerx- 
gar V. Ramastvami (1953) Mad. 123, (’52) A.M. 
245. 

(g) Patel Vandravan v. Patel Manilal (1891) 15 
Bom. 565. 

(/i) See Bachoo v. Mankorebai (1907) 31 Bom 
373, 34 I.A. 107. 

(i) Amnto Lai v. Surnomoye (1900) 27 Cal. 996 
27 I.A. 128; Bhageandas v. Rafmal (1873) 10 Bom! 
H.C. 241 [Jains]. As to effect of provisions of 
s. 37 of the P. Court of Wards Act see Thakurji 
V. Parmeshwar Dayal (’60) A. All. 339. 
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(2) Joint authority to widow and another. —Where the authority to adopt 
is -given to the widow conjointly with another person, the authority is void 
and an adoption made in pursuance of such authority is invalid (j). 

(3) Authority to widow to adopt with consent of a specified person .— 

But though a Hindu cannot join any other person with his wife in making an 
adoption, he may direct his wife to adopt with the consent of a specified per¬ 
son, or he may direct her not to adopt without the consent of a specified 

person. Where the direction is to adopt with the consent/ of a specified 

person, and it appears from the context and surrounding circumstances that 
the consent was to be a condition precedent, as where the wife is very young 
and the paramount intention shown by the document giving authority to 
adopt is not to obtain the spiritual benefits arising from the adoption but to 
have a son to inherit, an adoption made without the consent of the person 

named is invalid, whether such person be ahve or dead at the time of adop¬ 

tion (k). 

Where the boy to be adopted was to be chosen by four executors and one of the 
executors selected the boy after consulting the co-executors who did not express their 
disapproval either before or at the time of adoption, the adoption was held to be valid (1)* 
Where the direction is that she should not adopt without the consent of a specified 
person, an adoption made without such consent is invalid in every case whether such 
person be alive or dead at the time of adoption (m). But where she is merely directed 
to consult or take the advice of certain persons before making an adoption, such direction 
is merely recommendatory and not mandatory, and an adoption made without consulting 
such persons is not invalid (n). 


Illustrations 

(a) A by his will authorizes his wife and his executors to adopt a son to him. If an 
adoption is made in pursuance of such authority by >l’s widow and his executors, the 
adoption is invalid. The adoption will also be invalid, even if it is made by the widow 

alone, for the authority to adopt is not given to her singly, but to her conjointly with 
others. 

fb) A Hindu by his will appoints five persons as executors and trustees, and autho¬ 
rizes his widow to make an adoption with the consent of those persons. Four of the 
trustees prove the will and undertake the trust, but the fifth declines to do so. An adoption 
by the widow with the consent of the four who prove the will is valid: Bal Gangadhar 
Tilak V. Shrinivas (1915) 42 I.A. 135, 39 Bom. 441, 29 I.C. 639, (T5) A.PC. 7. 

(c) A by his will authorises his wife to adopt a son and directs that she must adopt 
only a boy approved by five persons named as trustees. One of them declined to act 
and three others died. Adoption by the widow with the consent of the remaining trustee 
is valid (o).- 

455. Authority to co-widows.—(1) Where there are two or more widows, 
and the authority to adopt is given to one of them only, she may adopt with¬ 
out consulting the other widows, and she alone, it seems, can adopt (p)* 


(0 Amnio Lai v. Sumomoye (1900) 27 Cal. 
996, 27 I.A. 128. 

(t) Rajendra Prasad v. Copal Prasad (1930) 57 
I.A. 296, 10 Pat. 187, 127 I.C. 743, ('30) A.P.C. 
242, reversing s.c. in (1928) 7 Pat. 245, 108 I.C. 
543, (*29) A.P. 51; Radha Madhab Jiu v. Rajendra 
Prasad Bose (1933) 12 Fat. 727, 149 I.C. 890, 
(’33) A.P. 250. 

(l) Rattan Lai v. Baij Nath (1938) Lab. 1 (P.C.) 
169 I.C. 902, (’37) AJ».C. 292. 

(m) Rangubai v. Bhagirthibai (1878) 2 Bom. 
377. (1900) 27 Cal. 996, 1002, 27 I.A. 128, 132 


supra; Bal Gangadhar Tilak v. Shrinivas (1915) ^ 
I.A. 135, 39 Bom- 441, 29 I.C. 639, (*15) A.P.U 

7 , 

(n) Surendra Nandan v. Sailaja (1891) 18 
385, cited with approval in Suryanaroyana v. 
kataramana (1906) 29 Mad. 382, 33 I.A. 145 ; Om 
Prakash Coela v. Mt. Chandar Kala (1950) A.E.F. 

mm 

(o) Kotturusicami v. Veeravco (1959) A,S.C* 577^^ 

(p) Strasge’s Hindu Law, vol. il, 91^ Maynel 
Hindu Law, 118. 
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(2) In Narasimha v. Parthasarathy (q) a case from Madras, their Lord¬ 
ships of the Privy Council left it an open question, whether if a power to 
adopt is given to two or more widows jointly, such power would be valid, but 
they held that even if it were so, it must be exercised by them all and that it 
could not be exercised after the death of any one of them. 

In that case their Lordships observed that such a power might be supported by 
custom, and that there were indications in the cases cited before them that in some parts 
of India such a power might perhaps be interpreted as giving a preferential right of 
adoption to the senior widow. It has since been held by the High Court of Madras that 
where a joint power of adoption is given to two widows, an adoption made by them 
jointly is not invalid, though the son adopted would in law be the son only of the senior 
widow who alone has the preferential right to adopt, the junior widow being considered 
only as his step-mother. The decision proceeds on what is called the genius of the 
Hindu law” and ‘‘the custom and consciousness of the community at large at any rate 
in South India” (r). Where a deed conferred on both the widows authority to adopt 
and further provided that if any one was not willing to adopt, the other may do so. it 
was held that the authority was valid (s). 

(3) Where the authority to adopt is given to the widows severally, the 
senior widow has the prior right to exercise the power of adoption. The 
junior widow has no right to adopt unless the senior widow refuses to do so 
(t). A widow cannot adopt when her co-widow has validly adopted and the 
adopted son is living (li). See §§ 462(8), 463(4), and 470. 


Illustration 

A Hindu testator having two wives, directed by his will as follows: “You” (rneaning 
his two wives) “should adopt a boy who is our sonnihita whenever it strikes you that our 
9a«i^?a>iam should continue. In all matters both should act without quarrelling. Both 
w“ve? sTvTved the testator. After the death of one of the widows the other adopted a 
^on to the testator. Held by the Privy Council that the power to adopt was joint, and 
that it could not be validly exercised by one widow after the death of the other and 
that the adoption was therefore invalid: Narasimha v. Parthasarathy (1914) 37 Mad. 

199, 41 I.A. 51, 29 I.C. 166. 


456 Form of authority.—(1) The authority to adopt may be given 
verbally {v) or in writing. If it is in writing, it must be registered, unless 

the authority is given under a will (to)- 

(2) If the authority is contained in a will, the will must be executed in 
accordance with the formalities required by the Indian Succession Act, 1925, 
s 63 Although a will made by an undivided member of a joint Mitakshara 
family cannot take effect on the testator’s interest on the joint estate, yet a 
power’of adoption contained in a testamentary document properly executed 
would be a perfectly operative provision (x). 


(n) <1911) i7 Mad. 199. 220.221, 41 I.A. 51. 
70 •■>1 I C 166; Luchhmi v. Musammut Parhatt 
f?9ioi "l’ AM 266. o4 I.C. 910. (‘20) A.A. 166. 
sle'.Jso Snuutn Prouid v. B»>na Pot* (1912) 17 

(1929) 32 Mad. 

/Mi’ P^r;,Ud\‘i943) All. 747, 
1 ^ 1 Gy ^*4 J) A.A* 'iiy* 

(n Biiou x. Hituiit <1911) 18 Cdl* 

On\i v. .AdimiBi Dei/ 11891) 18 

C.»I.’ 69; li'iiiia Lot \ . Bi/oy Kridina (1912) 49 Cal. 

Iltuhapi*a v. Jiiitlrata CItaiil/aiappa 


(1943) 57 Bom. 1. 142 I.C. 164, ('32) A.B. 410. 

(t) Oral authority must be strictly proved, Ram- 
nnih V. Bamgffpal (1931) Nag. 294, (’51) A.N. 434; 
Sutnantrahoi v* IXifhabhkufnar (1933) Nag. 69, 
(’32) A.N. 295. 

(ic*) MutosaiUii Lot v. Kioid^in (1906) 28 

All. 377, 33 I.A. 55- Registralioa Act. 1908, s. 
17(3). See Rauot v. Beni Bahadur (1926) 1 Luck. 
403, 93 I.C. 567, (*26) A.P.C. 97. 

(t) Oni Prakadi Ctfcia v. A/t. Chandar Kola 
(’30) A.E.P. 33; whether a ilocument is to be read 
ixs i\ will ar a mere a\ithority to achipt must be 
a matter of construe tion. 


HL*34 
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(3) Minorus will—U an authority to adopt is given by a minor by a 
writing purporting to be a will, the document must be registered. The reason 
is that a rrinor cannot make a will (y), and the writing can only be treated as 
non-testamentary, in which case it must be registered as required by law (z). 

457. Conditional authority.—The authority to adopt may be conditional, 
but the condition must not be illegal. An authority to adopt in the event of 
a disagreement between the widow and the natural born son, even if the son 
should then be living, is invalid (a); the reason is that a Hindu cannot adopt 
while he has a son living [§ 450], But an authority to adopt in the event of 
the natural born son dying under age and unmarried is valid (b). 


458. Authority must be strictly followed.—The authority to adopt must 
be s^ictly obeyed (c). The duty of the widow is to obey such directions as 
her husband may have given as to the way in which she should exercise the 
power of adoption to him (d) or as to the boy to be adopted (e). Where the 
husband directed that the widow should adopt a boy from his family or of 
his gotra the adoption of any other boy is invalid (/). Thus where the autho¬ 
rity to the widow is to adopt within a specified period, she cannot adopt after 
the expiration of that period (g). 

Where the widow is authorized by her husband to adopt, “If no male or female 
child should be born to him, she cannot adopt if a daughter is born to him, although 
she may be born after his death (h). It has been held by the High Court of Bombay 
that where the widow is authorized by her husband to adopt a boy named by him, and 

boy, she is not precluded from adopting another boy after the death of 
the adopted boy, unless there is a direction prohibiting her from adopting any other boy. 
^ch a direction to operate as a prohibition against the widow adopting any boy, except 
the boy i^med by him, must be explicitly made and clearly intended by the husband 
to brnit the discretion of the widow for all time and on everj' occasion; otherwise after 
his death his widow might validly make an adoption to him (i). 


Illustrations 

(a) A authorised his wife, who was then pregnant, to adopt, in case “the son that 
might be born ’ dies. A dies, and after his death the widow is delivered of a daughter. 
The authority to adopt cannot be validly exercised (j). 

(b) A authorizes his widow to adopt “one of the sons” of B. The authority to 
adopt will be deemed to have been strictly pursued if any one of B's sons is adopted, 
whether he was in existence at the date of the authority or was born thereafter. Such an 
authority does not limit the widow’s choice to a son of B who was in existence at the date 
of the authority: Mutasaddi Lai v. Kundan Lai (1906) 28 All. 377, 33 I.A. 55. 


(y) Indian Succession Act, 1923, s. 39. 

(z) Viiaijaratnom y. Sii<lnr%ana ^1923) 48 Mad. 
614. 52 I.A. 303, 89 I.C. 733, (*25) A.PC. 196. 

{a) Soliikhna \. Homdolal (1811) 1 Beng. S.D. 
324 {2nd cd., 434). 

(b) Vellanki v. VcnAnta Boma (1S76) 1 Mad. 
174, 4 I.A. 1. 

(c) Choiidni Piuliim Siiig/i v. Kocr Oodctj Sinch 
(1869) 12 M.I.A. 330. 356. 2 Benyr. L.R. <P.C.) 
101, 12 W.R. (P.C.) 1; Surcndro Kcshab v. Duor- 
gatounderj (1892) 19 I.A. 108, 122, 19 Cal. 513; 
Bniendra Prntad v. Copal Prasad (1930) 57 I..A. 
296, 303, 10 Pat. 187, 196, 127 I.C. 743, (’30) 
A.P.C. 242. 

id) Sitabai v. Bapii (1920) 47 I.A. 202, 203, 47 
Cal. 1012. 1018. .57 I.C. 1. (’21) A.P.C. 88: 
Yadao v. S'amdco (1921) 48 I.A. 313, 322, 49 
Cal. 1. 12» 64 I.C. 536, (’22) A.P.C. 216. See 


Raicndra Prasad v. Copal Prasad (1928) 7 Pat. 245, 
108 I.C. 54.3, (*29) A.P. 51. 

(c) Kalauati Devi v. Dharam Prakash (1933) 53 
All. 78, 60 I.A. 90. 142 I.C. 1. (’W) A.P.C. 71; 
Raiaopafachari v. Venkat Chudamma (’56) A.M. 
Hvd. 133. 

(/) Sundarasivudu v. Adinaratjana (1940) Mad- 
233. 189 I.C. 303, (’39) A.M. 909. 

ie) Mutasaddi Lai v. Kundan Lai (1906) 28 All. 
377, 33 I..A. 55. 

(h) Bhagivat Kocr v. Dlianukhdhari (1919) 46 

I.A. 259, 47 Cal. 466, 33 I.C. 347, (’19) A.P.C. 
75 . 

(0 Yadao v. Samdeo (1921) 48 I.A. 513. 49 
Cal. 1, 64 I.C. .536, (’22) A.P.C. 216; Lukshmibar 
V. Raiaii (1898) 22 Boni. 996. 

(0 MohcndroloH v. Rookinerj Dabee (IS64) 1 
Cuo'too *12. 
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(c) A directs by his will that his widow W should "so far as possible adopt S the 
second son of my elder brother: if he cannot be obtained, any other boy should be 
adopted with the advice of the trustees." In consequence of ill-feehngs aiismg hetv^en 
W and S and his family, W adopts, with the consent of the trustees, her sister s son. The 
adoption £ inVLlid The words? "so far as possible." mean that unless there are condi¬ 
tions outside the will preventing the possibiUty of the adoption, the Yi‘^°nhtaT^pd -'^d 
does adoot, is to exercise her power in favour of S. The boy couW l>e obtained .nd 

mere ill-feeling between W and S and Wis family could justify W ‘ 

mandatory directions of her husband: Stfabai v. Bapu (1920) 47 I.A. 202, 47 Cal. lOlZ, 

57 I.C. 1, (21) A.P.C. 88. 


459. Exercise of authority to adopt discretionary: no limit of time.— 
A widow who is authorised by her husband to adopt may or may not adopt 
at her discretion. She is under no legal obligation to adopt (jl), even if she 
has been expressly directed by her husband to do so. Her rights to the hus¬ 
band’s estate are not in any way affected by her omission or refusal to adopt 
(/c). Nor is there any limit to the time during which she may act upon the 
authority given to her [§ 471(4)]. See, however, §§ 471-472. 

As the widow is under no obligation to make an adoption she can post¬ 
pone making an adoption till the boy indicated by her husband whom she 
may not like is no longer available, and an adoption of another boy after the 
one selected by her husband ceases to be available is not invalid on that 

ground (1). 


459A. Agreement not to adopt is contrary to public policy.—An agree¬ 
ment by a widow with a reversioner or any other person not to adopt a son 
to her husband, or which imposes on her power to adopt a restraint absolute 
or partial, is void as opposed to pubUc policy and is not binding on her even 
if there is valuable consideration for the agreement. Such an agreement is 

also repugnant to Hindu law (11). 


460. Revocation of power to adopt.—(1) An authority to adopt may be 
revoked either expressly or impliedly. 

(2) If the authority is contained in a will to which the provisions of the 
Indian Succession Act, 1925, apply, it can only be revoked in the manner 
provided by sec. 70 of that Act. 

Illustration 

A Hindu disposes of his ancestral property by a will made in 1889. At the date of 
will he was the sole surviving coparcener with regard to that property, and as such 
entitled to dispose of the property by will [§ 255]. The will contaii^ an authority to the 
widow to adopt V if he did not adopt him in his lifetime, and, in the event of V s death 
S the wife's lifetime, to adopt P. The testator adopts V in mO, the legal result o 
which is that he admits V as a coparcener in the family. He then makes another will 
which conUins a disoosition of property inconsistent with the first will but contains no 
exoress revocation of the earlier will nor of the authority to adopt therein contained^, 
The tLtator dies leaving his widow and V. V dies next without issue. After V s death 
the widow adopU P. The adoption of P is valid, for though the second will is invalid 
in so far as it purports to dispose of the coparcenary property [the testator not then 


(fl) Chandra$ekhnra v, Kulon<lfifL*c/ii ( 6-^) A.S.C. 

viiiwW'h' LaJ v. Ki/.irfon (1906) 28 Aij 
(177. 85 I.A. 55; Shainacahoo v. 

12 Bom. 202; Uma Siindari v. Sniircbnicc (1881) 
T^Cal. 288; Sarayana Ayyangar v. Vengu Arrmat 


(1958) Mad. 621. 

(/) Vauka l^ksJtmtnarotjana v. ytangotappnlli 
A M. 601, (19.50) 1 Mud. L.J. 557; Sri Ifari 
ilm# V. Vcnkaiali (19.53) Mad. 624, (*.53) A.M. 661. 
(U) Punjabrao v, Sheshrao ('62) A.B. 175. 
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‘ V "s^fbC.n^rtl’sie'’; 4Tva% lalTi. 

of her husband, see^§§^471*"^|f^72^ ^ widow s power to adopt, even under the authority 

authority ffom her h^I^band^^we proceed^ to^ deal ^ under an express 

authority. This is possible’only'^in^he Mate's TnS sZT.y such 

ADOPTION BY WIDOW WITHOUT HUSBAND’S 

AUTHORITY 

of 10 ^.* ^'*'*P^*'*" without husband’s authority.-The only parts 

h'rs .L’v.xt.S “ “ 

.u,hX XXhX"„d!tb"X,hXio:iX”diS fs 4^ FaX 

her husband express or implied prohibition from 

the hu£nd prohibition ought not to be inferred from the mere fact that 
the husband and wife were living separate (m). See § 463(1). 

obta/n ^fbe ^“^and was separated at the time of his death, she must 
LmiIv J s.T'® 1 T^u f"‘her-in-law, and his consent as the head of the 

ronsi t f u father-in-law is then dead, she must obtain the 

consent of her husband s sapindas, but need not obtain the consent of the 

ughters son (n) even though he be the next heir (o). But the consent 
necessary to validate the adoption is not the consent of every sapinda, how¬ 
ever remote (p). The starting point relating to the doctrine of consent of 
the sapindas was first enunciated by the Privy Council in the case of Collector 
oj iWadura popularly known as the Ramnad case (p). It was developed bv 
decisions of the Privy Council and the Madras High Court and culminated in 
the decision of the Supreme Court in Tahsil Naidu v. Kulla Naidu (pi). The 
consen require is that of a substantial majority of the nearest sapindas who 
are capable of forming an intelligent and honest judgment in the matter (q). 
t or instance, where the consent of the nearest divided sapindas was sought 
on the ground that the only undivided sapinda was insane and some of them 

alleging that he was sane, while he was really insane, it 
was held that their refusal may be ignored (r). Where the nearest sapindas 
ave capriciously withheld their consent, all that is necessary is a preponder- 
ance of opinion among the reversioners in favour of the adoption. There 
need be no family council in the order of the degree of relationship nor is it 
necessary that all of them should be consulted. The widow need not consult 


(ni) Collector nf Madiirn y. ^lootton Hamalinga 
(1868) 12 M.I.A, -597 (known as the Bainnad 
tasej; Miitluitaini y. Pid/icdratal (1922) 43 Mid 

266. 66 I C. 504. ( 22) A.M. 106. 

(n) Sedinmnin \. S’nrnsinUuiran (1940) Mad 
454, 188 I.C. 250, (*40) A.M. 336. 

to) Ghnnta China v. Mofiorthi. .51 C.U'.N. 875 
(P.C.). 

Ip) Collector nf yiadiira v. Monlton Bnnialinua 
(1868) 12 M.I.A. 297; Vimusundara v. Soniamn^ 


dra (1920) 43 Mad. 876. 59 I.C. 609, ('20) A.M. 
451 (coDseDt of daughter's son not necess.iry). 
(pi) See f.n. (#1) below. 

iq) Adintiniilli v. Adusiimdli (1920) 47 I.A. 99. 
4J .M.id. 650. 56 I.C. 391, ('20) A.P.C. 4; Venka- 
tnkriyhnanima A>iifopr<rri<im»ia (1900) 2'3 Mad. 
486. 

IT) Chclinthninnial alias Amniamnthnmma! v. 
KuUthccrtha Pillai (1943) Mad. 107, 202 I.C. 747, 
('42) A.M. 606. 
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her step-daughter (s). The absence of consent on the part of the nearest 
sapindas cannot be made good by the authorisation of distant relatives whose 
assent is more likely to be influenced by improper motives (t). This does 
not mean that the consent of a near sapinda who is incapable of forming a 
judgment on the matter, such as a minor or a person who being dumb is 
partiaUy incapacitated (tl) or a lunatic is either sufficient or necessary; nor 
does it exclude the view that, where a near relative is clearly proved to be 
actuated by corrupt or malicious motives, or refuses his consent without exer¬ 
cising an honest judgment in breach of his duty (u), his dissent may be dis¬ 
regarded. Nor does it contemplate cases where the nearest sapinda happens 
to be in a distant country and it is impossible without great difficulty to 
obtain his consent, or where he is a convict or suffering a term of imprison¬ 
ment. Save in exceptional cases such as those mentioned above, the consent 
of the nearest sapindas must be asked (u), and if it is not asked, it is no 
excuse to say that they would certainly have refused (lo). A widow who 
has not been authorised by her husband has to consult all the nearest 
sapindas. Where out of five such sapindas she had approached only three 
of them and obtained their consent it was held, in a very recent decision, that 
it was not enough to validate the adoption (lol). In short, “there should be 
such proof of assent on the part of the sapindas as should be sufficient to 
support the inference that the adoption was made by the widow not from 
capricious or corrupt motives or in order to defeat the interest of this or that 
sapinda, but upon a fair consideration by what may be called a family 
council, of the expediency of substituting an heir by adoption to the deceased 
husband” (x). The assent of the sapindas is necessary because of the sup¬ 
posed incapacity of the widow for independent action, and not by reason of 
the effect of adoption upon the proprietory rights of the coparceners or 
reversioners; property considerations are no more paramount in the case 
of an undivided family than in the case of a divided family (y). In the 
absence of agnate reversioners, the widow can adopt with the consent of 
the nearest cognate reversioner, e.g., the father’s sister’s son (z). But the 
consent of cognates will be sufficient only when there are no agnate rever¬ 
sioners (a). It has been held in Rangoon that, if there are no sapindas, the 
widow has an unrestricted power to adopt (b). But this view seems to 
be opposed to principle and authority (c). 

In Tahsil Naidii v. Kulla Naidu (cl) the Supreme Court recently held 
that a Hindu widow, even if she happens to be the nearest sapinda, would not 


(s) Brahma Snstri v. Sumirmnimn (1»34) 57 Mad. 
411. 151 I.C. 200. ('04) A M. 191; Siihha Bao v. 
Venkata Satyanarayana (1953) 2 M.L.J. 97, ('53) 
A.M. 755. 

{<) Veera v. Bala^urya (1918) 45 I.A. 265, 41 
Mad. 998. 48 I.C. 706. ('18) A.P.C. 97. 

(el) ('70) A.S.C. 1673. 

(u) Chandrn^hekhara v. Kudanduiveht (*56) 
A.M. 370; Naraiimham v. Venkata Nara’iimha Bao 
(‘63/ A.A.P. 78; Kotial v. Sitaramoyiju (*60) A.A.P. 
578; Somiah v. Baftamma (*59) A.A.P. 244; Siih- 
bauya v. Bamnkotesicara Bao ('.58) A.A.P. 479. 

(c) AditsumilU v. AduuimiUt (1920) 47 I.A. 99. 
102, 43 Mad. 6-50. 634, 56 I.C. 391, ('20) A.P.C. 

ftt*) Vt'u/vviwwi<j V, (lOOT) 34 1*A. 

22 Mutl. 50, 53. afTims. (1903) 26 Mad. 627. 

(al) C, S. V. Surniu v. C. Humatalalunumrna 


(*72) A.A.P. 270. 

(x) Vetlcnki v. Venkata Bama (1876) 1 Mad. 

174. 190-191, 4 I.A. 11; Subba Rao v. Satya- 
narayana (*53) A.M. 755. (1953) 2 M.L.T. 97. 

(!/) Chnndratekhora v. Kulandaivelu (^63) A.S.C. 
185, 194. Venneti SumJara Rama Rao v. Saiya^ 
naraynnamurthi (1949) 2 M.L.J. 199, (*50) A.M. 
74, (19.50) Mad. 461. 

(z) Kesar Sin^i v. Secretary of State (1926) 49 
Mad. 052, 95 I.C. 651. ('26) A.M. 881. 

(a) Chandrappa v. Cyanamma ('S3) Hyd. 275 
(F.B.). 

(h) Patnaloo Appahwamy v. E. Moosninya (1934) 
12 Ranj?. 22, 147 I.C. 716, ('33) A.R. 334. 

(r) Bata^ubrahmanyn Pntulya Thntalvar v. Seife- 
bayya Thevar, (1938) 65 I.A. 93, (1938) Mad, 551, 
40 Ufim. L.R. 704, 172 I.C. 724, (*38) A.P.C. 34, 
(cl) See f.D. (tl) 
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be a competent adviser and, consequently, there is no requirement that her 
consent must be obtained for validating the adoption. The consent must be 
obtained from the nearest male sapindas. This conclusion was founded on 
the principle that if a widow cannot exercise an independent judgment in 
the matter of making an adoption herself it would follow that she would not 
be able to exercise an independent judgment in the matter of giving consent 
to adoption by another widow. 

Where the nearest sapinda consents to an adoption but dies before the 
adoption, the adoption is nevertheless valid, provided there has been no 
material change of circumstances during the interval and there are no other 
grounds on which the adoption when actually made could be objected to by 
the then nearest sapindas. A widow may adopt with the authority of the 
nearest sapinda though no particular boy was mentioned, within a reasonable 
period and when the circumstances have not materially changed (d). The 
requirement of consent is not a matter of form but of substance (e). Where 
a Hindu dies leaving a widow and a son, the widow, of course, cannot adopt 
to her husband while the son is living—not even with his consent. But the 
son may consent to an adoption by the widow (his own mother) by his will, 
and such consent will validate an adoption made after his death. The fact 
that the son could have no interest in the estate after his death does not 
vitiate the consent. Nor is the adoption vitiated by the fact that the consent 
of sapindas living at the time of adoption has not been obtained (f). A 
sapinda having duly given his consent cannot arbitrarily or capriciously with¬ 
draw it (g). 


12 M l.A. 397—adoption with consent of all nearest sapindas held valid. 


4 I.A. 1= 1 Mad. 174— 


tf n 


$9 


45 I.A. 265 =z 41 Mad. 998 = 48 I.C. 706 = (’18) A.P.C. 97—adoption made without 
consent of nearest sapindas held invalid. 

47 I.A. 99 = 43 Mad. 650 56 I.C. 391 = (’20) A.P.C. 4—adoption with consent 

of 1 out of 6 sapindas, it not having been proved that the widow had 
applied for the consent of the rest except one, held invalid. 


(3) If the husband was joint at the time of his death, the widow must 
obtain the consent of her father-in-law, and such consent is sufficient. If the 
father-in-law is then dead, the consent of all the husband’s brothers or other 
coparceners in whom the interest of the deceased has vested by survivorship 
would probably be required, since it would be unjust to allow the widow to 
defeat their interest by introducing a new coparcener against their will (h). 


Where the husband dies leaving undivided coparceners and divided sapind^, 
widow should obtain the consent of the undivided coparceners. An adoption wi n 
consent of divided sapindas, but without the consent of the undivided coparceners . 
seems, invalid (i). But when the undivided coparcener refused his assent because 


(fi) Va^ircddi Vcnkatfff<i v. Gffim Srccramuhi 
(1942) Ma<l. 16X ('41) AM. 955 [F.H.l. TIte 
consent can he in srncral terms and it is not 
necessary that the person to be adopted should be 
$p<H*ific<h f.n. ftrl) alwive. 

(v) fitfflo V, Domlo (*52) Orissa 507. 511. 

(/) Afintfiiurnamnifi \\ Appafffja ( 1929) 52 M«id. 
629, 119 I.C. 5«9, (*29) \.M. 577 tV W.) over- 
niltnu \fnmi v. Snbbaratjar (1915) 56 Mad. 143» 19 
I.C. 665. 


(t») SivaKiiriimiarfitjnttn v. Aiidhwratjiinn 

M.„i: .147 (F.B.). 166 I.C. 

ih) Collector of Madnrn v. yt<H.ttoO 
fl868) 12 M.I.A. 397. 441-442. 
krixiniamnia v. AHMapiirMafi«»i<l (1900) -3 
487- IH8. .nn«l S'nrouanuuimi v. Matigammal ( 

28 M.ul. US. 119. /lOTfi) I 

(i) Sri Unghituadtl v. Brozo Knhoro (13<6I 

Mad. 69, 3 I.A. 154. 
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might injuriously affect his coparcenary rights, or for other improper reasons, such refusal 
mieht be disregarded by the widow; and in such circumstances an adoption made wUh 
the consent of the divided paternal grandfather of the widow s husband has been held to 
be valid (i) The widow of a member of a joint family can adopt a son to her deceased 
hLband iJith the assent of the nearest divided sapindas when the only surviving copar¬ 
cener is insane (k). 

Though the husband was joint at the time of his death, and the coparceners after¬ 
wards seoarate the widow can adopt with their consent. In this case the widow ^ 
rnTo>^em of‘"her father’s property*^ as heir and the father’s reversioners questioned the 

validity of the adoption (0- 

(4) The scope, nature and manner of the exercise of the ^wer of 
sapindas to give consent to adoption by a widow was 

Supreme Court in Chandrasekhara v. Kulandaivelu (11). It was held that 
a sapinda has no right to refuse to give his consent or impose a condition that 
the widow should take a sapinda in preference to a non-sapmda in adoption. 
Such a condition would be entirely extraneous to the question of selection. 


(5) Where the consent is obtained by the widow by a misrepresentation, 
as, for instance, that her husband had authorized her to adopt, but no such 
authority was given in fact, the adoption is invalid (m). 

(6) Where the consent is given by the husband’s kinsmen from interested 
motives, the adoption is invaUd (n). It is also invalid where the consent is 
Durchased that is obtained by the widow in exchange for a sum of money or 
other valuable consideration (o). But there is nothing improper in a cop^- 
cener making it a condition of his consent that his own share should not be 

reduced by the adoption (p). 

(7) Where the consent of the husband’s kinsmen has been obt^ned, the 
widow’s power to adopt is co-extensive with that of the husband. She may, 
therefore, adopt even an only son (which, though irreligious, is not illegal), 
just as much as her husband could have done (q) [§ 4811. 

(8) An adoption made by the senior widow with the consent of the 
sapindas is valid; though made without the consent of the junior widow (r). 
Bui an adoption made by a junior widow without the consent of the senior 
widow is invaUd though made with the consent of her husband s sapindas (.s). 

(9) As to widow’s motive in making an adoption, see the undermentioned 
case (si) and § 469 injra. 


463 In Bombay.—In the Bombay State a widow may adopt without 
authority from her husband, subject to the following conditions [§ 452(4)]: — 


(A Venncti Siindara Bnma Bao v. Satij<inaratjiiii(i- 
murthi (50) A.M. 74. (1949) 2 M.L.J 199. 

ik) ChclIothnfnmaJ nli.is Ammamuthummof v. 

Katithccrtha PilUii (1949) Mad. 107. 202 I.C. 747, 

* ^(1) Bamalahihmamma 0992) 5.5 M.ul. 

581. 198 I.C. 170. (*92) A.M. 227. 

(m) V. Gop<ita 90 

I A 173* Vcnkamma v. Suhrahmafuam fl .H)7) 30 
xf^A 34 1 A 22; Aravomtiillm /?/r Htr/jr \\ 

N..ui: 12% .-m, am. 210. n.- 

f. rcnc- mnv he ma«U- to .iimi n. .SidWooi- 

i(i(d (’58) A M. 488 

(n) (1880) 2 Mad. 270. 7 I.A. 179. wipro. 


(o) Danaknti v. Bahundara (1913) 96 M.id. 19, 
If, I.C. 980, cxplaininc CnUector of Mndurn v. 
Mnnttnn BnmaUnRa (1868) 12 M.I.A. 997, 449. 

(p) Srinii:a%n v. B(ing<noini (1907) 90 Mad. 450. 
(f/) .Sri fialtnu Curulinan^wami v. Sri Bninstt 

Bamutakdimamma (1899) 22 M.id. 998, .at p. 408. 
26 I.A. 119 at p. 128. 

(r) (190.5) 28 Mad. 91-5, .tupra; K. Varndnmma 

V. Kiint'hi Shonkara (*57) AnclU. Pra. 933. 

(s) Itoinlt Vcnkattippn v. livnua liuo (1916) 39 
Mad 772, 90 I.C. 106. (’16) A.M. 919; Mnlhii^ 

Pnlacaralnl (1922) 4-5 Mad. 266, 6G I.C. 
504. (’22) A.M. 106. 

(O) Tohsil Ntiidii V. KuUa Suidn (’70) A.S.C. 
1679, 1677. 
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(1) She cannot adopt, if there be an express or implied prohibition from 
her husband (t). A mere refusal by her husband to adopt does not of itself 
amount to such a prohibition (u). Further, she cannot dispute an adoption 
made by her husband (i’)» nor can she adopt during the lifetime of a son 
adopted by her husband, though the validity of the adoption by her husband 
is doubtful (lij). The power of a widow to adopt after her husband’s death is 
subject only to such restrictions if any as he may have imposed upon her (x). 

As a Hindu widow in Bombay has an inherent power to adopt, a prohibition or 
restriction, by the husband must be explicit. Where the husband prohibited the adoption 
of a son of V or K, but recommended that the son of one of his nephews should be adopt¬ 
ed and the parents of the nephews were all dead, it was held that the adoption of a son 
of a nephew was valid (y). The statement by the testator who gave all his property for 
charity that he is not going to adopt and that he is not going to give authority to his wife 
to adopt does not amount to an implied prohibition by him of an adoption by the widow 
m respect of watan property. The adoption by the widow after his death (which in 
Bombay requires no authority) is valid as regards that property (z). See § 462(1). 

The law in respect of authority of a widow in Mysore State was in line with the 
law in Bombay State ( 2 I). 

(2) If the husband was separate at the time of his death, and the widow 
has succeeded to his estate as his heir, she may take a son in adoption with¬ 
out the consent of her husband’s sapindas (fi). 

(3) The law relating to the power (to adopt) of a widow, where husband 
was joint at the time of his death, has been the subject of fluctuations. Four 
distinct landmarks may be recognised. 

(i) (1879-]921). In 1879, a Full Bench of the Bombay High Court held (b) that 
such a widow cannot adopt, when she has not the authority of her husband or the consent 
of his undivided coparceners. In 1891, it was held that the consent of the father-in-law 
at the time of adoption is suIBcient (c). 

(ii) (1921-1925). In the case of Yadao v. Namdeo (d), which went up on appeal to 
the .Judicial Committee from the Madhya Pradesh, the parties were Hindus to whom the 
Hindu law applicable to Hindus of the Mahratta country of the State of Bombay applied. 
The facts were that one Pundlik, his cousin Namdeo, and Namdeo's sons Rambhau and 
Pandurang were members of a joint family. Pundlik died childless in 1905. Soon after. 
Namdeo gave his son Pandurang in adoption to Pundlik’s widow. The adoption was 
evidenced by a deed. Pandurang died unmarried in 1907 and the widow adopted a 
stranger without the consent of Namdeo. The Judicial Commissioner of Nagpur held 
that Pandurang and Namdeo’s family were undivided at the time of Pandurang’s death 
and that the adoption, having been made without the consent of Namdeo and his son, 

was invalid. The Judicial Committee reversed the decision and held that the adoption 
was valid. 


A 


U) C.niuil V. Viohuii rlH99) 2'J Jlom. 2">0, 2"6; 
f,iiL\hinihiii w Sunni ntihai n899) 23 llnn». 789, 
79.5-797; Miilutiitdii v. Uiilmii (1913) 37 liom. 107. 
17 I.C. 7Jfi. 

(u) Silnhni v. Gnt inilnio (1927) 51 Bom. 217, 
101 I.C. *16. (*27) A.n. 1-51: Ishtiar Diulii Gain- 
hni (1920) 50 Bcim. 46H, .537, 96 I.C. 712. r’26) 
A.B. [F.B.). S*e titit/aluii nalu l|870) 7 

Btjiii. App. I disrnsso*! In Sital>tii\ c.i'io, 

(r) Chiniiihni v. Malhiiip/i fl922) -16 B«iih. 916, 
67 I(. 65J. i’22) A.n. 397. 

(u ) Bltfiti V. Nanistiuoinfn <1922) 46 Bmi^i. 400, 
64 614, (’22) .A.B. -300, .iflinic. Dhiiiiiiigtuula 

V. Ihihn (1920) 14 Bom. 627, 57 I.C. 57 >. i ^U) 
A.B. 115. 

(.v) Jiiuuiitiiith Ihui niiui y. Itumhhtinisii (1933) 60 
l.\. 49. Ill I.c:. 520. (*33) A.I’.C. 33. 

(»/) Diininilar Vnhnu \. Shrirum Luxmau (1911) 


B.)m. 170. 193 I.C. 413. ('41) A. Bom. 56. 

(r) VithoBfftnla v. Serrclani of State (1932) 34 
Bom. L.R. 818, 140 I.C. 242. ('32) A.B. 412^ 
(rl) Krntnmn y. Muildappa (’66) .A.S.C. 113/. 
(a) fiiikfiuhilxii V. IladhnJfai (1868) -5 Bom. 

II.C.A.C. 181: Collet tor of yfndurn v. Mootton 
Jlamnlingn (1868) 12 M.I.A. 397, at p- 436; P"»' 
jfihni V. Shninrnty (1954) N.iff. 80.3, (’55) A.N. 291 
il>.»rti>s it<*\cmr<l By Bonil/.ij L.uv). 

<h) llfimii y. Gfitininti (1879) 6 B»*m. 49 

[r.B.I; Pinhir v. Gnficxh (1879) 6 Bom. 50 :j 
[F.B.J. , , 

./) Vilholifj V. Dapu (1891) 15 Bom 110; 
xhnuhai v. (1905) 29 Bom. 410 f«on«-nt of 

f.ilhrr-m-law cannot opcr.»tc .ifti*r Iii> diatM. _ 
uh (1921) IS I.A. >13. 19 C.»l. 1. 61 I.C. :>>o. 
(’22) A.P.C. 210. 
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Their Lordships find as a fact and hold in law that on the date of 
that deed Namdeo and his son Rambhau had separated from Pandurang. and had ceased 
to be members with Pandurang of the joint family, although no partition of the family 
property had been effected. Later on. they also observed referring to the decision in 
Bayabat v. Baht (c) There is nothing in the judgment of Westropp, J., which confined 
ms observations as to the power of a Hindu widow in the Mahratta country of the 
Bombay State and in Gujarat with the consent of relations to cases in which the widow 
was the widow of a separated husband; his observations appear to their Loidshios to 
have been general and to apply to either class of cases.” 

fshu’ar Dodu v. Gajabai (/) decided by the Bombay High 
Court in 1925. it was contended, on the basis of the above observations of the Judicial 
Committee, that the decision in Ramji v. Chamau (g) and the decisions that followed it 
were overruled by the Judicial Committee. The question was referred to a Full Bench 

i majority of four against one, that the observations of the 

Judicial Cornmittee \yere obiter and that the earlier decisions of the Bombay High Court 
beginning with Rnmji v. Ghamau (g) were not overruled. In a later case where the 
coparcener was still in his mother’s womb at the date of adoption, it was held that the 
adoption was invalid (h). 


November. 1932). The facts of an appeal which arose from the Dharwar 
District of Bombay and which was decided by the Judicial Committee in 1932 were these 
N, J and K were three brothers of v.hom N and J were undivided and K was divided 
from .them K died m 1932 leaving a son G. J died in 1913 leaving his widow B N 

P leaving his son D.T. who was bom in 

J widow. B. aopted Narayan in 1919. Afterwards, 

brought the suit questioning the validity of Naravan’s adoption 
Court of Bombay, following the Full Bench judgment in Ishwar badu‘s case (t) 
held that the adoption was invalid as the joint family had not ceased and B could not 
adopt without the consent of the sole coparcener (D.T.). The Judicial Committee held 
that Ramji v. Ghamau ( 3 ) was overruled by Yadao's case (k) and that the decision in 
Ishwar Dadu s case (t) was erroneous and reversing the High Court’s judgment held that 
the adoption was valid (0. The rule was regarded as firmly established in a later 
decision of the Judicial Committee from Bombay (m). 


RR / 17 T^^ should be carefully distinguished from that of 

471 and 472. The former sections deal with the question whether the widow can 
have a power to adopt when the husband has not given an authority; whereas the latter 
deal with the question as to how a widow’s authority (whether from the husband or 
Mpmdas or inherent as in Bombay) may terminate on the happening of certain event* 
The latter sections are not confined to Madras and Bombay, but apply to the whole of 

IlAdld. 


(4) Case of two widows .—Where there are two or more widows, the 
senior widow may adopt without the consent of the junior widow or widows 
(n); but the junior widow cannot adopt without the consent of the senior 
widow, unless she has an express authority to adopt from her husband (o). 
Where the senior widow relinquished her right of adoption in favour of the 
junior widow for consideration, an adoption by her on the ground that the 
junior widow has not exercised the right is invalid (p). 


(c) fl87ll) 7 Horn. II.C. Appt. 1. 

(f) (l‘)26) .lO Horn. 468, 96 I.C. 712, (*26) 

A.B. 48.J [F.n.]. 

/«) (1879) 6 nom. 498. 

(It) lirild Anna v. Akuhiii (1926) ->0 Bum. 722 
99 I.C. 117, (*26) A.B. .884. 

(I) (1926) "O Bom. 468. 06 I.C. 712, (’26) 

A.H. ir*) [r.B.]. 

(i) (1879) 6 Bom. 498. 

(A) (1921) 48 I.A. .81-1. 49 Cal. 1, 64 I.C. 

>16. <’22) A.P.C. 216. 

(/) Jifihntihni v. (2iirnnnlliudiidn (lO-l-'l) .87 Bum. 
187. 60 I A. 28. 141 I.C. 9. (’ 3.3) A.P.C. 1. 

(Ml) Viiiiiidsunuii v. ^hirmnnuH (193.8) 62 I.A. 

161. 89 Mum. 3(>0. 188 I.C. 493. (’38) A.P.C. 08; 
nhutnh Omi/mikoi v. Itiiimi Ihilil (1936) 60 Bum. 8-3 
38 Hum. L.H. 94, 161 I.C. 849. (MO) A.B. 132; 


finln Siikhnrum v. Lahon Sambhaji (1937) Burn 

170 I.C. 393^ 

' 'J) 279; Punjohai v. Shnmrao (1954) Naj?, 

80.5^. (*58) A.N. 293 (parties governed by Bombay 


V. iioDo; ■> 

A. C. 181; Unsaiiiia v. Sidramoppa (1919) 43 Bum. 
481, .80 I.C. 716; Arnat.fi v. Muhadi’uuda (1898) 
22 Burn. 416; Pnndnnhai Anundrao v Vithalrao 
Anaudruu (1936) 60 Born. 498, 38 Bom LR 193 
162 I.C. 780, (M6) A.B. 182. 

-(1919) 43 Bom. 481 
-■>0 I.C. 736; Padajirav v. flomrao (1889) 13 Burn! 
160. 

(/») Stulasliii: Waninn v. Ilrdinni (19)8) H,>m. 81 
39 H<nn. L.H. 111.8, 173 I.C. 809, (’38) A.H. 1.’ 
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If the husband was joint with his father at the time of his death, the junior widow 
may adopt with the consent of her husband’s father, and such adoption is valid even if 
it is made without the consent of the senior widow (q). 

As to the termination of the senior widow’s power to adopt, when the junior widow 
has a son who dies and is succeeded by the junior widow as his heir, see § 472. 

The primary object of adoption being religious and not secular the validity of adop¬ 
tion must be considered as at the date of adoption. In a case decided by the Bombay 
High Court it was held that the adoption by a senior widow when the junior widow was 
pregnant is valid (r). 

GENERAL RULES AS TO ADOPTION BY WIDOWS 


464. Extent of widow’s power to adopt.-—A widow has no larger powers 
of adoption than what her husband would have, if alive (s). 

Thus a widow cannot adopt so long as there is a son, grandson or great-grandson 
natural or adopted, of her husband, in existence. See § 463(1). 


465. Minor widow.—A minor widow may adopt in the same circum¬ 
stances as an adult widow, provided she has attained the age of discretion 
and is able to form an independent judgment in selecting the boy to be 
adopted (t). 

According to Bengal writers the age of discretion is reached at the beginning of the 
sixteenth year; according to Benares writers, at the end of the sixteenth year. The former 
view was taken in a Madras case (u). All authorities agree in holding that the widow 
must have attained competence for independent judgment. But no such judgment JS 
required when the boy to be adopted is named by the husband in the authority ^ 

In such a case she can adopt though she has not attained the age of discretion (v). 


466. Unchaste widow.—(1) An unchaste widow living in concubinage 
is incompetent to adopt a son, as she is incapable of performing the religious 

ceremonies (to). 

(2) There is no such disability in the case of a Sudra widow as no reli¬ 
gious ceremonies are essential in the case of Shudras It has been e 

by the Bombay High Court, that even amongst regenerate classes, ^ 
though unchaste or otherwise impure can make a valid adoption provide s e 
performs herself the physical act of taking the boy in adoption and delegates 
to somebody else the performance of religious ceremonies which are duly 
performed by the latter (y). 


467. Remarriage of widow.—A 
a son to her first husband (z). 


(q) Dnijaiui v. Tartu (1920) 44 Bom. 508, 57 
I.C. 113. 

(r) Melappn v. Guramma (’56) A.B. 129. 

(s) Gnpcc Toll V. Chundranicc (1873) 11 Bcnfj. 
L.Il. 391, (1872) I.A. Sup. Vol. Ill. 

(() Snttirain v. (1917) 40 Ma<l. 

925, 40 I.C. 518 (12 years old—t.mnol sidopU; 
fioMippn V. Sitiramnppa (1919) 43 Bon>. 481, "jO 
I.C. 736 (13 adopt); MnruiVPrf ' 

Koliiwa (1920) 44 Bom. 327. .55 1 C. 361 (12 

vpiirs old—<annot a<lnpt); Piirrnlttvti \. I-iikiruaik 
(1922) 46 B*Hn. 307, 64 I.C. 899. ('22) A ll. 105 
(12';* yo.irs oUl—taiinot adopt). AUo nco Pnriioni- 
hiii V. Iltiiiniit (’63) A ll. 25, (1961) Bom. 961, 61 
Bom. L.U. 86. 

(u) (1917) 40 Mad. 925, 929. 40 I.C. 518. 


widow cannot, after remarriage, adopt 


$upra. 

(c) Moudnkini 
(it) Sayamalnl 


V. Adinafh (1891) 18 Cal. 
V. (1870) 


69. 

ncn«. 


(.0 Bnu niit V. Miilhppa (1921) 45 ^ 

I.C. 800. ('21) A.B. 301: 

yfrmihjnmmn (1946) Mad. 7.55; Bhinwl^t x. 

traun (’56) A.N. 2 r,l, Ocorao Ha>hhan (19^4) 

Nan. 558. (’54) A.N. -3.57. rz„iind 

II/) Partiip B'li Siiriii (1946) Bom. 1, 

V. Godiihoi (1946) A.B. 439. 

iz) Panrhnppa v. S.,r,-.W>ri«/u« l^9« 0) -( 

.S9. 94; rnikiniiipii v. .S/M (|••••^■'» '*^7, ' , ry-P.l- 

L.H. 182. 62 I.C. 318. (’21) A.B. 1 

Afv/iMi* V. Iliitiiii (’61) A.A. 17. 
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468. Successive adoptions.—A widow may adopt several sons in succes¬ 
sion one after the death of another, unless there is a specific limitation placed 
on her power to adopt (a). 


Jllvstration 

A authorises his wife B to adopt a son to him after his death. B adopts C. C then 
dies unmarried. B may adopt another son to A. The authority to adopt is not exhaus¬ 
ted on the adoption of C. 

In the above case it was argued that by the adoption of the first adopted son, all 
the spiritual benefit to be derived from the act was secured to the deceased, and that the 
adoption of a second boy was, therefore, supererogatory. But this contention was rejected 
by the Privy Council. As to simultaneous adoptions, see § 485 below. 

469. Motive of adoption.—The motive of a widow in making an adoption 
is not material upon the question of its validity (b). The Court can enquire 
into the motives of the husband’s sapindas in giving [§ 462(6)] or refusing 
consent to an adoption to a widow (c). 

Money paid to a widow to induce her to adopt a son is in the nature of a bribe, 
which is condemned by smriti writers as an illegal payment (d). 

470. Co-widows.—Where a Hindu dies leaving two or more widows, 
the adoption by the widows, where an express authority is left by the hus¬ 
band to adopt, is governed by the rules laid down in § 455 above. Where no 
such authority is given, the adoption by the widows in Madras is governed 
by the rule laid down in § 462 (8) and in Bombay by the rule laid down in 
§ 463(3). 

The only schools which allow an adoption by a widow without her husband’s autho¬ 
rity arc the Dravida (Madras) school and the Maharashtra (Bombay) school. 

TERMINATION OF WIDOWS POWER TO ADOPT 
Generally.—(1) A widow’s power to adopt continues all her life- 

in all cases where husband has died without leaving any son 
[see explanation I and ills, (a) to (c)]; 

in cases where her husband has left a son, if the son dies leaving her 
(his mother) as his nearest heir (c) [see ills, (d) and (e); also see 
explanation I and illus. (g)]. 

In the first case, the widow succeeds to the estate as her husband’s heir; 
in the second case, she succeeds to the estate as the heir of her son (i.e., as 



(a) Sun/annrayana v. Venkataramona (1906) 29 

Mntl. 382. 33 I.A. 145; Yadao v. Namdeo (1921) 
48 I.A. 513, 49 Cal. 1. 64 I.C. 536, (*22) A.P.C. 
216. 

(h) Ri/nirtinndra v. ^^ld^^ (1898) 22 Bon*. 558 
[r.B.J; Mahaldcihuar v. Durga?>ai (1898) 22 Bom. 
199. See also liaiu Makund Deb v. Sri Jagan- 
with (1923) 2 Pat. 469. 485-486. 72 I.C. 230, 
(*23) A.P. 423; lOindiilapati Kanakaratnam v. Kan- 
iltilimii N<ifu*iniha (1942) Masl. 173, 198 I.C. 
236. (’41) A.M. 937 (F.B.J; Vankti Uikihminiirn- 
ijniM V. Mnitutihippidli (’50) A.M. 601. (1950) 1 
M.L.J. 537; Covindfi v. Shciifad (1949) Naa. 416; 
Ciiinti V. Shiiirain (1954) Naa- 646, (’54) A.M. 353; 
Haniainnta v. Lakthminarasimham (’53) A.M. 


676; VenkaUikshmi Ammal v. Jagannathan (’63) 
A M. 316. 

(c) Veltanki v. Venkata (1876) J Mad. 174, 190- 
191, 4 I.A. 1, 14; Krishnayija Ran v. Rafa nf 
PHtnpur (1928) 51 Mad. 893, 116 I.C. 673, (’28) 
A.M. 994 IF.B.l. 

(d) Shri Sitaram v. Harihar ()911) 35 Bom. 169. 
8 I.C. 625. 

(c) Verabhai v. Bai IliraJfa (1903) 30 I.A 234, 
27 Bom. 492; Gacdoppa v. Girimallappa (1895) 19 
Bom. 331; Mtillnppa v. Hanmap/m (1920) 44 

Bom. 297, 55 I.C. 814; Sahehran v. Rangrao (’62) 
A.B. 1, (1961) Bom. 768, 63 Bom. L.B. 411. 
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his mother). In either case, the estate vests in her, in the one case immedia¬ 
tely on the death of her husband, in the other case, immediately on the 
death of her son. By adoption she divests no estate except her own. But 
vesting or divesting is no longer of importance. See Amarendra Mansingh*s 
case (/) and the decision of the Supreme Court in Gurunath v. Kamalabai 
(g). See also the Hindu Women’s Rights to Property Act, 1937, under which 

It seems the adopted son will now take a moiety of the interest which vests in 
the adopting widow. 


In the- second case, the mere fact that the son had attained majority 
(which would be at the age of eighteen), or had attained ceremonial compe¬ 
tence (which would be at the age of fifteen), does not extinguish the widow’s 
power to adopt to her husband (k). 

(2) (a) If the son dies leaving a son or a wife, the widow’s power to 
adopt comes to an end at his death, and she cannot thereafter exercise it, 
though she may have been expressly authorized by her husband to adopt in 
the event of the son’s death. The reason is that the estate then vests in an 
heir of the deceased son and the widow cannot adopt to her husband so as to 
divest the estate taken by that heir (i) [ills, (f) and (g)]. In Amarendra 
Manstngh s case the true reason is said to be that “where the duty of provid¬ 
ing for the continuance of the line which was upon the father, and was laid 
by him conditionally upon the mother, has been assumed by the son and by 
him passed on to a grandson or to the son’s widow, the mother’s power is 
gone’’ (j) [ills, (f), (h), (i) and (j)]. 

In Gurunath v. Kamalabai (k) the Supreme Court cited with approval the following 
observations of Chandavarkar J. in a Bombay decision: ^'When a son dies before attain- 
ing full legal competence and does not leave either a widow or a son or an adopted son 
then the power of the mother which was in abeyance during his lifetime revives but the 
moment he hands over that torch to another, the mother can no longer take it/' 

(b) If the son dies leaving a daughter, it has been held in Bombay that 
the adoption is valid (1). 

(c) If the son is a step^-son of the widow having the power to adopt and 
dies leaving his own mother (or, the mother having predeceased him, grand¬ 
mother) it was held (before Amarendra Mansingh*s case) that the adoption 
was invalid (m). But as the son’s mother or grandmother cannot discharge 


(f) (1933) 60 I.A. 242, 12 Pal. 642, (’33) 
A.P.C. 155. 

(«) (1955) 1 S.C.R. 1135. 57 Bom. L.R. 694, 
(’55) A.S.C. 206. 

(/i) Tritjurnmba v. Vcnkataratnani (1923) 46 

Mad. 423, 72 I.C. 517, (’23) A.M. 278; explain¬ 
ing Madana MoJiana v. Purushothama (1918) 45 
I.A. 156, 41 Mad. 855, 46 I.C. 481; Vcnkoppa v. 
Jicaji (1901) 25 Bom. 306; Sunjannrayantt v. Vcn- 
kataramana (1906) 33 I.A. 145. 154, 29 Mad. 382, 
389-390; VerahJifti v. Bai Hiraba, stipra; Anjirabai 
V. PamUirang (1924) 48 Bom. 492, 80 I.C. 185, 
(’24) A.R. 441, Shasbankal>hooshati Cliaiidhuri v. 
Braiendranarayan Mandal (1936) 63 Cal. 383, 159 
I.C. 437, (’35) A.C. 716. 

(0 Mst. Bliooban Moyee v. Ram Kisltnre (1865) 
10 M.I.A. 279; Padma Kuniari v. Cfnirt of Ward^ 
(1882) 8 Cal. 302. 8 I.A. 229; Thayumnud v. Vcn- 
katarama (1887) 10 Mad. 20.5, 14 I.A. 67; Tarn- 
clturn V. Sureshclitindcr (1890) 17 Cal. 122. 16 


I.A. 166; Amava v. hfahadgauda (1898) 22 Bom. 
416; Ramkridtna v. Shamrao (1902) 26 Bom. 526 
(F.B.); Aufindibni v. Kashibai (1904) 28 Bom. 
461; Faiztiddin v. rincoicri (1895) 22 Cal. 565; 
Draupadi v. Sambari (’58) A. Orissa 242;. Seel- 
otoiuo V. Kallappa (’72) A. Mys. 218; Venkala- 
lakshmi Aminal v. Jaganruithan (’63) A.M. 316 
(son predeceasing father). 

(/) Amarendra Mansingh v. Sanatan Singh 
(1933) 12 Pal. 642, 60 I.A. 242, 143 I.C. 441. 
(■33) A.P.C. 155. 

ik) (1955) 1 S.C.R. 1135. 55 Bom. L.R. 694, 
(’55) A.S.C. 206. 

(/) Chanba^appa v. Madiu'alappa (1937) Bom. 
642, 39 Bom. L.R. 591, 170 I.C. 999, (’37) A.B. 

(m) Anandibai v. Kasitnii (1904) 28 Bom. 461; 
Faizuddin \ . Tincoiori (1895) 22 Cal- 56.5; Drobo- 
moyve V. Shama, Churn (1886) 12 Ci»I. 246. 
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the duty of providing for the continuance of the line, these decisions cannot 
be supported and must be deemed to be overruled (n). 

(3) The Bombay and Calcutta High Courts held in the cases noted below 
that the power to adopt once it comes to an end becomes extinguished for 
ever, and it does not revive even when, on the death of the son’s nearer heirs, 
the estate reverts to the widow and becomes vested in her (o). But the 
Nagpur High Court took the view that on the remarriage of the son’s widow 

the property came back to the mother and then the mother could adopt_the 

power being only suspended and not extinguished (p). Similarly, the Chief 
Court of Oudh held that the power of the widow to adopt which is suspended 
during the lifetime of an unmarried son revives if the son marries and dies 
leaving a widow who too dies issueless and without making an adoption (q). 
The question came up for consideration before the Supreme Court in Gu'runath 
V. Kamalabai [1955] 1 S.C.R. 1135 where after a review of the leading deci¬ 
sions on the subject the Court affirmed and restated the following proposi¬ 
tions: 


(i) That the interposition of a grandson, or the son’s widow, competent 
to continue the line by adoption brings the mother’s power of adop¬ 
tion to an end; 

(ii) That the power to adopt does not depend upon any question of vest¬ 
ing or divesting of property; and 

(iii) That a mother’s authority to adopt is not extinguished by the mere 
fact that her son had attained ceremonial competence. 

The Supreme Court observed in this case that the Nagpur and Oudh decisions 
referred to above were based on an erroneous apprehension of the true 
reasons for the rule. 


(4) Subject to the above provisions a widow may adopt at any time she 
pleases, unless there is a direction to the contrary (r). Thus, in one case an 
adoption made by a widow seventy-one years after her husband's death was 
upheld (s). In a recent decision it was held by the High Court of Madras 
that an adoption by a widow was not invalidated by the fact that the 
adoptee was not the boy directed by her father-in-law or the fact that it was 
made many years after the requisite consent was obtained (si). 


As to reopening of partition see §§ 336-339. 


(5) The provisions of this section apply to all cases governed by the 
Dayabhaga law, whether the husband was divided or undivided at the time 
of his death, and to those cases governed by the Mitakshara law where the 
husband was divided at the time of his death. The next section applies to 


(n) ManUi v, Canu (1947) Bom. 677. 

(o) Kriihuarao v. Shankarrav (1893) 17 Bom. 
164; Rnmkristifta v. Shamrao (1902) 26 Bom. 526; 
Sliafnrao v. Dltinirao (1949) Bom. 296» (*49) A.B. 
311; ytauikyamala v» NanJc Kumar (1906) 33 Cal. 
1306. 

(/>) Raptiii V. Gang/fram (1941) Nag. 178, 195 
I.C. 282. ('41) A.N. 116—followed id Cociuda v. 
Sheufad (1949) Nag. 416. 


(q) Prem Jagat Kuer v. Ilarihar, 21 Luck. 1 

(r) Cirioua v. Bhimaii (1885) 9 Bom. 58; Muta- 
^addi Lid v. Kundan Lof (1906) 28 All. 377. 33 
LA. 55. 

(s) Raic V. Jtsijaiautffw (1867) 4 Bom. H.C.A.C. 

}Z\‘ Vciikaiah (19.5 3) Mad. 624, 

( o3) A.M. 661. 

D. Chcttij ('72) 

A.aI. 233. 
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cases governed by the Mitakshara law, where the husband was undivided at 
the time of his death. 


Explanation I. “Son” in this section means a son, grandson, or great- 
grandson, natural or adopted. 

Explanation 11.—A son adopted by a widow to her husband after his 

eath is a son left by the husband within the meaning of sub-section (1), cl. 
(n) [see ill. (d)]. 

(6) §§ 471 and 502 may be read together. 

[Suh~l\i) ^ ^ 

Tt A a daughter. The widow may adopt a son to A. 

It does not matter that A has left a daughter. The daughter is not entitled to succeed 

I 4 1 widow, and she has no voice in the matter of the adoption. [Sub-§ (1), 

•j leaving two widows in whom his property vests as his heirs. The 

widow haying authority to adopt or, in Bombay, the senior widow without any authority 
adopts without the consent of the co-widow. The adoption is valid (t). 

* * leaving a widow W and a son. On >l’s death, the son succeeds to the 

estate The son then dies unmarried. On his death, W succeeds to his esUte as his 

• ’ -'l ^ niay adopt a son either under an authority from A (u) or 

in Madras, with the consent of A’s sapindas (u), or in Bombay, without any authority. 

In the above case, if the adopted son dies unmarried, W may again adopt with proper 
authority, if necessary, or in Bombay without authority (w). 

(e) A dies leaving a widow and two sons. The sons die unmarried. The motlier’s 

power to adopt does not come to an end and she can adopt. 

j above case one son dies married, then a few days later his widow dies 

and then the second son dies, the mother’s authority to adopt is terminated and she 
cannot adopt (x). [Sub-§ (2)]. 

(g) dies leaving a widow and a grandson B. On i4’s death, B succeeds to the 
estate as A s grandson. B then dies without leaving any wife or children. On B’s death, 
the widow succeeds to the estate as B’s grandmother. The widow may adopt a son to 
her husband A: Narhar v. Balwant (1924) 48 Bom. 559, 80 I.C. 435, (’24) A.B. 437. But 
if B dies leaving a wife or child^ the widow’s power to adept comes to an end- [Sub-§ 
(1), cl. (ii)—also Expln. I]. 

leaving a widow and a son B. On A's death the estate vests in B. B 

cues leaving his wife C who succeeds to the estate. A’s widow then adopts a son to A 

during the lifetime of C. 

(i) under the authority of husband— Chunderbulle^s case (y). 

(ii) (in Madras) with the assent of A’s sapindas —Thayammal v. Venkattama ( 2 ). 

(iii) (in Bombay) under her inherent power—Keshav v. Govind (a). 

In all the above cases, the adoption is invalid. 


Even if B is an adopted son, the same result follows (6). 


The result will be the same whether the widow adopts before or after the death 
of C (c). 


It) MtiutUikhii V. Adinath U89I) 18 C.il. 60; 
Ilfikuinljtii V. Hoilluibai (1868> 3 Bom. II.C.A.C. 
181. 

(ii) Amnrrnflrn Mnn^inch v. Sniintan Siiiuk 
non; 12 P.il. 612. 60 l.A. 242. 1-13 I.C. -1-11. 
(■33l A.P.C. 133, 

li;) Vrihinki \. Vcnkiitn l\{:ma (1876) 1 M.id. 
174, 100-101, 4 l.A. 1. 14. 

Ill) limn Sinnitlnr \. Siirhnncc Doi^ec nS74) 22 

u.n. 121. 

• X) Shiimnin v. Dhiinrnn /I049) B<»m. 296, <'49l 
A.B. *311. Sunie voxliu -i«t.isiuDS to the cuDtr.ir>' 


arc not 9<>n<1 law and nnut be deemed to ba'C 

been overruled. lO 

«!/) Bhmdnm .Moye v. Ram Ktshorc ^86?) ly 
M.I.A. 279; Padma Kumori v. Court of "o" 
(1882) 8 l.A. 229. 8 Cal. 302. 

(r) J1887) 10 Mad. 203. 14 l.A. 67. 

(a) *1883) 9 Bom. 94. ,,oia» 4; 

(h) Mndana .Mohan v. Punnhothama 
l.A. 136. 41 .Mad. 8.35. 46 I.C. 481. 

ir) Kridinarai v. Shankarrac ‘ 

164; Manikfjrifftnln v. Saftdn fl906) 3 

1306; Shuinrao v. Bhimrao (1949) Bom. 


298. 
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(i) A dies leaving two widows R and G and a son D by the latter. D dies leaving a 
widow S and a son J. S dies shortly after and after some years J dies. After about thirty 
years G adopts the plaintiff. The adoption is invalid [Sub-§ (3)]: Gurunafh v. Kamalabai 
(1955) 1 S.C.R. 1135, 57 Bom. L.R. 694, (’55) A.SC. 206. 

(j) A dies leaving a widow W and a son B. On A’s death, B succeeds to the estate. 
B then dies leaving a son C. On B’s death, C succeeds to the estate as B’s son. C dies 
unmarried leaving W, his grandmother, as his next heir. On C’s death his estate vests in 
W as his heir. W then adopts a son to A. The adoption is not valid for the reasons stated 
in ill. (/). Ramkrishna v. 5hamrao (1902) 26 Bom. 526, approved in Madana Mo}iana v. 
Purushothama (1918) 45 LA. 156, 41 Mad. 855, 46 I.C. 481, cited in illustration (k) above. 
In this case also it is clear that the widow would not, by adoption, divest any estate 
but her own. [Sub-§ (3)]. 

The subject-matter of this section is closely connected with another subject, namely, 
divesting of estate by adoption, as to which see § 502. As to adoption by a widow with 
the consent of the person in whom the estate is vested, see § 503 below. 


472. Is there a limit to the power of the widow to adopt when the 
husband was a member of the joint family at the time of his death?—(1) So 
long as there is a male member in the coparcenary, the power to adopt 
does not terminate and the adoption is valid [Ills, (a), (b) and (c)]. 


(2) It was at one time supposed that where the last surviving coparcener 
died and the property passed to his heir, such as a widow or collateral, the 
power of the widow of a predeceased coparcener was at an end (d). But 
such cases were overruled by the decision of the Privy Council in Anant v. 
Shankar (e) which was reaffirmed in Neelangotida v. Ujjangouda (f). It is 
now firmly established that the rights of the adopted son relate back to the 
date of the adoptive father’s death and the adopted son must be deemed by 
a fiction of law to have been in existence as the son of the adoptive father at 
the time of the latter’s death. If, therefore, there was a coparcenary in 
existence when the adoptive father died, then whether it came to an end by 
the death of the last surviving coparcener or by subsequent partition among 
the remaining members, an adoption validly made by the widow of the 
deceased coparcener would have the effect of divesting the estate in the 
hands of the heir to the last surviving coparcener in the first case and of 
putting an end to the partition in the second and enabling the adopted son 
to claim a share in the family properties (p). 

This principle of relation back is subject to the exception that any lawful 
alienation effected by a male or female heir since the death of the adoptive 
father and before the date of adoption would be binding on the adopted son 
(K). See “Alienations made prior to adoption’’ §§ 507-509 post. 

The principle of relation back is also subject to another limitation or 
exception which is to the effect that if property by inheritance goes to a 
collateral and a son is adopted after the death of the collateral, the adoption 
does not divest the property which has vested in the heir of the collateral. 


<€l) Chandra v. Cojarabai (1890) 14 Bom. 461 
AdUi Siinjaurakata liao v. Nidamarltj Cangarait 

(1910) 13 Ma<l. 228. ^ 

(e) (1944) Bom. 116, 70 I.A. 212, (41) A.P.C 

196 

,/) (1948) .10 Bom. L B. 682. f’48) A.P.C 165 
f/f) TottfO Sliatituppo V. Hatnabai (1949) F.C.R 
F.L.J. 12 f49) A.F.C. 101; Hamchandra v. Ram 

kriihna (1932) 54 Bom. L.R. 636, (o2) 


V. 

A.B. 


46 (] 


These decLsions, however, should he read along 

with the recent dc%*isioD of the Supreme Court re¬ 
ferred to in f.n. (11) below. 

(/i) Jicaii V. Hanmant (1930) Bom. 510, 52 
Bom. L.R. 527, (*50) A.B. 060 (F.B.); VisJintt 

Pandti V. Mahodu (1930) Rom. 487» 52 Bom. L.R. 
399. ('31) A.B. 170. (A surrender by a widow 
in favour of the reversioner would not rank as on 

alieDation). See $ 509A. 
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This limitation is also stated to be that the principle of relation back applies 
only when the claim is made in respect of the estate or interest of the adop- 
tive fath^and does not apply when the claim relates to the estate of a col¬ 
lateral. There was some conflict of opinion as to the precise scope of this 
limitation. After a review of cases the Supreme Court, in Srinivas v 
Narayan (i) approved the view taken by the Bombay High Court in Jivaji 
V. Hanmant (j) and dissented from the contrary view taken by the Privy 
Council in Anant v, Shanhar (/c) on this point. 

“Collateral" means descended from the same stock but not in the same 
line (1). 


(3) §§ 471 and 472 may be read with § 502 which deals with “divesting”. 

Supreme Court observed; “It (the view expressed in 
^ TrTii on this point) IS not m consonance with the principle well established 

inheritance could not be in abeyance, and that the relation 
^ ^ adopted soil is only quoad the estate of the adoptive father. 

^own therein leads to results which are highly inconvenient. 
tu *^*wf*^ made by a widow of either a coparcener or a separated member, 

then the ri^t of the adopted son to claim properties as on the date of the death of the 
adoptive father by reason of the theory of relation hack is subject to the limitation that 
a lena mns ma e prior to the date of adoption are binding on him, if they were for pur¬ 
poses binding on the estate. Thus, transferees from limited owners whether they be 
wi ows or coparceners in a joint family, are amply protected. But no such safeguard 
exists in respect of property inherited from a collateral, because if the adopted son is 
entitled on the theory ot relation back to divest that property, the position of the mesne 
holder would be that of an owner possessing a title defeasible on adoption, and the result 
k- must be to extinguish that title and that of all persons claiming under 

him. The alienees from him would have no protection, as there could be no question of 
supporting the alienations on the ground of necessity or I>enefit. And if the adoption 
takes place long after the succession to the collateral had opened—in this case it was 41 
years the^after and the property might hav'e meanwhile changed hands several times, 
the title eff the purchasers would be liable to "be disturbed quite a long time after the 
alienations. We must hesitate to subscribe to a v'icw of the law which leads to conse¬ 
quences so inconvenient. The claim of the appellant to divest a vested estate results on a 
legal fiction, and legal fictions should not be extended so as to lead to unjust results. We 
are of opinion that the decision in Anaiit v. S.'iankar in so far as it relates to properties 
inherited from collaterals is not sound.” 


In F^rishnamurthi v. Dhruwaraj (1) the Supreme Court summarized 
the principles deducible from its decision in Shrinivas v. Narayan: 

(i) An adopted son is entitled to take in defeasance of the rights acquired prior 
to his adoption on the ground that in the eye of the law his adoption relates back, by 
a legal fiction, to the date of the death of his adoptive father, he being put in the posi¬ 
tion of a posthumous son. 

(ii) As a preferential heir, an adopted son (a) divests his mother of the estate of 
his adoptive father; fb) divests his adopiive mother of the estate she gets as an heir 
of her son who died after the death of her husband. 

(iii) A coparcenary continues to subsist so Ions as there is in existence a widow 
of a coparcener capable of bringing a son into existence by adoption; and if the widow 
made an adoption, the rights of the adopted son are the same as if he had been m 


(i) (19o5) S.e.R. 1. 57 Bon). L.H. 678, (■54> 
A.S.C. -579. Also sec* Ruinanna v. HuiuOaniuortlnj 
(’61) A..-\.P. 361; V. Banulinfutra (‘.58) 

A.B. 1-11; Sonui^ckhampixi v. Da^appa i'6l) 
Mys. 1-41 [tr.insferee Iron) heir of I.Jil snrvisinc 
cnp.ircener); Jli’iupririhahu v. Phoolchaniha i’.5S) 
A.M.P. 261. F(ir<//iaiar«<//n' \. Srii\it:asa (’59) A.A. 
P. 512. 


U) rl950) Bom. .510, 32 Bom. L.R. 52., • oO) 
A.B. >60 (F.B.); Dattatratja v. Vanwn (1930) Bom. 
558. 32 Bon). L.R. 285. Similar »ii'v w.is l.iken m 
Ham V. Lakxlmii (19.3.3) M.ul. 247, t’.34) A. .MjO- 
703. Also see }inmakri%Jin<itjnn v. .V'FrMwiyn ( ->») 
Andh. Pra. 109. 

(A) 11943) 70 I.A. 232. 

(0 ( 62) A.S.C. 59. 
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existence at the time when his adoptive father died and that his title as coparcener 
prevails as against the title of any person claiming as heir to the last coparcener. 

(iv) The principle of relation back applies only when the claim made by the 
adopted son relates to the estate of his adoptive father. The estate may be definite and 
ascertained, as when he is the sole and absolute owner of the properties, or it may be 
fluctuating as when he is a member of a joint Hindu family in which the interest of 
the coparceners is liable to increase by death or decrease by birth. In either case it 
is the interest of the adoptive father which the adopted son is declared entitled to take 
as on the date of his death. This principle of relation back, however, does not appl. 
when the claim made by the adopted son relates to the estate of a collateral. With 
respect to the estate of a collateral, the governing principle is that inheritance can never 
be in abeyance, and that once it devolves on a person who is the nearest heir under 
the law it is thereafter nor liable to be divested. In such a case the principle applicable 
is not that of relation back but that inheritance once vested cannot be divested. 

(v) The estate continues to be the estate of the adoptive father in whosoever’s 
hands it may be, that is, whether in the hands of one who is the absolute owner or one 
who is a limited owner. Any one who inherits the estate of the adoptive father is his 
heir, irrespective of the inheritance having passed through a number of persons, each 
being the heir of the previous owner. 

Applying the principle enunciated in paragraph (iv) above it was held 
by the Supreme Court in a very recent decision that when the father of the 
adoptee had died many years before a partition between the adoptee’s father’s 
father and uncle the adoptee would not be entitled to more than one third 
share. This was on the ground that if his adoptive father had been alive 
at the date of the partition he could not have obtained more than one-third 
share. It was pointed out that the adopted son could ignore the partition 
effected prior to his adoption by relying on the doctrine of relation back 
but where succession to the property of a person other than the adoptive 
father was involved the severence in status effected by the partition between 
the adoptee’s father’s father and uncle could not be ignored (11). 


Illustrations 


(a) A and B are undivided brothers governed bv the Mitakshara law. A dies 
leaving authority to his widow to adopt a son to him. On As death his undivided half 
share in the coparcenary property passes to B, the surviving coparcener. While B is still 
alive A’s widow adopts a son to A. The effect of the adoption is tl^t a coparcenary 
interest is created in the joint property co-extensive with that which A had m the pro¬ 
perty (that is, one-half), and it vests in the adopted son (m). 

(b) A and B two brothers, are members of a joint family. A dies leaving a widow 
who is pregnant at the time of his death. B then dies leaving a will whereby he autho¬ 
rizes his widow to adopt a son to him. The day next after B s death, A s widow is 
delivered of a son. After three months B’s widow adopts a son to B. The adoption is 
valid, and A’s son and the adopted son will take the property as coparceners (n). bee ill. 

(b) to § 497. 


(c) Where one branch of a joint family divided amongst themselves, and the widow 
of another branch of the family (being its sole surviving member) made an adoption it 
was held that the adoption was valid and the adopted boy was enUtled to reopen the 
partition as a step towards getting his own share (o). 


The Nagpur High Court has held that adoptions by two widows of the members of 
the joint family after the death of all the male members are valid (p). 


(cc't One Krishnappa had five sons to wit Keshav, Anappa, Bimrao, Apparao and 
Madhav Krishnappa died first, and his two sons. Bimrao and Apparao, died without male 
issue Some time afterwards while the family was sUll joint, the three remaining brothers 


(/l) Coiind Ilaniiinnutlia v. .Vagtippo ('72) A.S.C. 
1401, over-niUnK, to this extent, Ramchandra v. 

RanikrisUna ("52) A.B. 463. 

(m) 'Surendra NuiuJna v. Sailaja, supra. 


rn) Dachuo v. Maukorebai, supra, 
to) Baiirao v. Ramkrishtia (1941) Nag. 707, 198 
I.C. 581. (*42) A.N. 19. 

(p) .Msl. Draupadi v. Vikram (1959) Nag. 88. 


hl-35 


546 


PRINCIPLES OF HINDU LAW 


“ u \j iji\ w ^ 472 

then divided the joint property among themselves. On Keshav's death, his son Vishnn 
became entitled to his one-third share. Anappa died in 1901 leaving him surviving his 
widow Tungabai. On Vishnu's death in 1918, his share in the watan property, although 
Ke.s/»av had a daughter, went to the nearest male heir who was at that time Hanmant a 
collateial of Keshav. In 1922 Tungabai adopted Jivaji as son to her husband. Hanvtant 
then hied a suit against Jiyaji claiming to recover certain properties of Vtsli 7 iu which 
wcic in possession of Jiuoji. It was held that Jivaji could not claim against Hanvtant 
the sepal ate property of Vishnu, which devolved on Hanmant in 1918. This was a case 
m which the adopted son laid a claim to the properties, not on the ground that they 
helongcd to the joint family into which he had been adopted but that they belonged to a 
collalcial {\ishnu also was in position of a collateral) to whom he was entitled to 
^uccetd a* a pieferential heir. As already pointed out the Supreme Court approved 
ol this decision on the ground that the relation back of the right of an adopted son did 
not touch property inherited from a collateral [Jiuaji v. Hanmant supra]. 

(ccc) ‘S and K two brothers were members of a joint family. K died in 1897 leaving 

I inn, r''’ j son G who died in 1901 leaving his widow L. 

In IJOI L adopted D who died in 1935 leaving three sons Defendants 1 to 3 and his 
Widow Dok'ndont 4. In 1944 R adopted the Plaintiff and soon thereafter the Plaintiff 
sued tlic Defendants for partition claiming a half share in the family property. The 
mam dispute related to certain properties which had been inherited by D in 1903 from 
bwamirao a collateral who represented one of the two branches of a Kulkarni Watan 
DC ’ ^ i c prcscntcd the other branch of that family. It was held that the 

FhuMtill was not entillcd to any claim to the properties inherited by D from the collateral 
owannrao |omiivas v. Narciya u supra], 

^1**^*^.prc-deceasing his father N and leaving behind his widow T. 

/V died 111 ia.)2 Icay.ng behind K, who succeeded to his property as full owner. K died in 
.. .i and her son V who had succeeded to her property also died in 1934 leaving behind 
\vu .M>iv . 1 ic appellants. T adopted D, the respondent in 1945. D thereupon brought a 
.Milt lor ucovery of the propertv from the appellants on the basis that his adoption had 


aic not clinn^e the character of the property from coparcenary property 
} lojcilv ol K so lony as T existed and was capable of adopting a son to 
lliiN w.IS not n case of an adopted son claiming to divest the heir oi 


ho ct cl divesting them of the property. It was held that D was entitled to succeed- 
io 'd' ol K (he daughter of N as also the title of the appellants was defeasible on the 
ac ' p ion >1 .1 son by T. The fact that K inherited the property of her father absolutely 

to self acquired 
her husband B. 

... , . - -. ....... of a collateral of 

|to)ciiy bf-longing to the collateral. The adopted son was claiming property which 
origiiKilly Ijelongcd to the adoptive father [Krishnamurihi v. Dhruwaraj supra], 

of the impartible estate of Chinnakimidy in Madras, died leav¬ 
ing hn hi other R and a widow K. The widow adopted B under the authority of her 
nusuand I he adoption is valid though the zamindary was not vested in her. The result 
ol ho adoption is that a new coparcener is introduced into the senior line. The adopted 
son divcsi . R and becomes zamindar. The last result is a special result on account of 
the impartibility of the estate (r). 

, . zamindar of Dompara Raj in Orissa who had previously in 1898 given to 

hr vii.ow nn authority to adopt, died in ::03. In 1902 a son C vas born to him C 
siu'ccedcd his feather and died in 1922 un:'-.arried. B's widow then adopted. At the time 
o. Cs fitalh, there was junior branch in whom the zamindary was ’'ested. The Judicial 

Commiltoe reversing the judgment of the Patna High Court, held that the adoption was 
valid (s). 

talukdar of the impartible estate of Ahima in Bombay, died in 1839 
leaving his brother B, his son D and his widow K. In 1915, D was given away in adoption 
and then K adopted M in 1917. The Judicial Committee reversing the judgment of the 
High Court held that the adoption was valid (t), 

(g) K, a junior member of the family of the Thakore of Gumph in Bombay, while in 
po.'^sesjion of a village granted to his ancestors, a jirai grant for maintenance on condition 
that it should revert to the Thakore on failure of the male line, died in 1903 leaving a 
widow D. D adopted P in 1904, Reversing the judgment of the High Court, the Judi¬ 
cial Committee held that the adoption was valid and that the Thakore was not entitled to 
the village. They considered the case to be similar to the Berhampore case thus implying 


»r) v. nrnznkislinrn U876) 1 M.id. 

69. ^ I.A. Ml. 

M) Anturt'iiflrn Mfiintnuh v. 

12 Pat. 612, 60 I.A. 242. 


Sdiuitiin Sinph 
143 I.C. 441, (’33) 


A.P.C. 1 ?-5. ^ 

(t) Vifaytan^ii v. H 9 53) 3T Bom. 

L R. 562, 155 I.C. 4 r33) .A.PC. 93. re%ersm« 

the I'udgmeot of the High Court. 
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that the village held in jivai grant must be regarded as the joint family property of both 
the branches though in actual enjoyment of the junior branch (u). 

Watan property.—A, a watandar in Bombay, died leaving a widow. She adopted a 
son C. C then died and the watan devolved on a collateral G. G then gave his son S 
in adoption to the widow. S died leaving daughters. The widow then made a third 
adoption. It was held that the widow’s power to adopt was not extinguished by reason 
of the watan vesting in G or by reason of S’s leaving daughters (u). in the light of 
Bunabai’s case (ic) and this decision, the decision in Bhimabai v. Tayappa (1913) 37 
Bom. 598 must he regarded as overruled. 

A Hindu died leaving his widow G and son K. K then died and the watan property 
of the family passed to a remote collateral S. The widow G, then adopted a son. The 
Privy Council held that the adoption was valid and divested S of the watan properties (.x) 
overruling the full bench decision of the Bombay High Court (y). 

A similar decision had been previously arrived at by the Bombay High Court (z). 

Taluqdar: Oudh Estates Act.—The position assigned to the widow of a talukdar in 
the matter of adoption is peculiar. The doctrine of relation back is not applicable to 
an adoption made by the widow of a taluqdar governed by the Act (zl). 


473. Adoption by widow succeeding as gotraja sapinda in Bombay. 
An adoption by a widow which is prima facie valid cannot be affected by the 
fact that certain property has devolved upon her as gotraja sapinda of the 
last male holder. It was held in a number of cases that in such circumstances 
though the adoption is valid it cannot affect the course of devolution of the 
property which she obtained as gotraja sapinda (a). These cases must be 
held to have been undoubtedly overruled by the decision of the Privy Council 
in Anant v. Shankar (b). The position now is that if the widow who succeeds 
as gotraja sapinda is a member of the joint family, an adoption by her would 
have the effect of displacing any title based merely on inheritance from the 
last surviving coparcener and conferring it on the adopted, son (c). 


Illustration 


On the death of A, the last surviving male coparcener of a joint family, the property 
devolved on W who was A’s grandfather’s brother’s widow or a gotraja sapinda^ VV then 
adopted M. It was held that the adoption was valid and would confer on the adopted 
son the right to the property which was held by A (c). 


II.-PERSONS LAWFULLY CAPABLE OF GIVING IN ADOPHON 


474. Who may give in adoption.—The only persons who can lawfully 
give a boy in adoption are his father and his mother (d). 


Ill) Pratnptingh v. AgnrtingH (1919) 46 I.A. 97, 
41 Bom. 778, 50 I.C. 457. 

612. 19 Bom. L.R. o91. 170 I.C. 999, ( 37) A.B. 
(1911) 57 Bom. 157, 60 I.A. 25, 141 I.C. 

V. S',ankar 

(1944) Bom. 116. 70 I.A. 232. a943) A.rc. 196. 

See Shripatrao v. Parialibni (1949) 

chamho Bntaii v. Sf.ontar Apporao (194o) Bom. 

Bntn Sakbaram v. Lahoo Som^oH (1937) 

Bom! 508 tF.B.l. A.B 279. c«« of 

Tcirani v. Sarupchaml (1920) 44 Bom. 4M. 55 
I C 96 and Irappa Lokappa v. Bachavtja Madtwal 
auua (1940) BonT 42. 187 I.C. 504. 41 Bom. L.R. 


1300, (’40) A.B. 118 must be regarded as over- 
niled. 

(r) Lingappa alias Bofjappn v. Kadappn Bnpiirao 
(1940) Bom. 721, 191 I.C. .504, (’41) A.B. 343. 
(zl) Mohan Singh v. Pasupatinath (’69) A-S.C. 

133. er. . t f 

(fl) Krishnaji RaghuMth v. Raiaratn Tnmbok 

(1938) Bom. 679, (’38) A.B. 383 tF.B.); Mndhav- 

uifig Harihhai v. Dipsang Jijibhai (1942) Born. 812, 

202 I.C. 648. 44 Bom. L.R. 661 (’42) A. Bom. 

280. 

(b) 70 I.A. 232. 

(c) floi Faiba v. Chudasma (1948) Bom. 84o; 

Ganapati Maniti v. Anandrao (1954) 56 Bom. L.R. 
317. (’34) A.B. 384. , 

(rf) putlabai v. Mahadu (1909) 33 Bom. 107. 1 

I.C. 659. 
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':^us one brother cannot give another brother in adoption. Similarly a stepmother 

cannot give her stepson in adoption (e). Nor can a grandfather give his grandson in 

adoption. A woman is incompetent to give in adoption her illegitimate son, bom of 
adulterous intercourse (/). o , 


47o. Right of father.—The primary right to give in adoption is that of 
the father (g). 


476. Right of mother.—The mother cannot give her son in adoption, 
while the father is alive and capable of consenting, without his permission. 
But she may do so, if he has become incapable of giving his consent, c.g., by 
reason of lunacy or if he has renounced worldly affairs and entered a reli¬ 
gious order, or after his death, provided there be no express or implied prohi¬ 
bition from him (h). 

It was held by the High Court of Bombay that a widow has no power after her 
reniarriage to give in adoption her son by her first husband, unless she has been expressly 
authorized by him to do so (i). In a later case, the same High Court expressed the 
opinion that rernarriage did not deprive a widow of her right to give such son in adop- 
Pon (j). Agreeing with a Full Bench decision (jl) of the same High Court the High 
Court of Allahabad has held that a widow is not entitled to give in adoption her son 
by her first husband after her remarriage (j2). 

477. Delegation of power.—The power to give a boy in adoption belongs 
exclusively to his parents, and it can be exercised by them alone. Neither 
parents, therefore, can delegate that power to another person (k). But the 
physical act of giving the son in adoption may be delegated to another, as 
such an act involves no exercise of discretion (kl). 

478. Renunciation of Hindu religion.—A Hindu father, who has become 
a convert to Mahomedanism, does not, by reason of his conversion, lose his 
power of giving his son, who has remained a Hindu, in adoption. But since 
the physical act of giving a son in adoption is accompanied by religious cere¬ 
monies, such act must be delegated to another person who is a Hindu (1). 

This decision is based on the provisions of the Caste Disabilities Removal Act, 1850. 

A Brahmo can give his Brahmo son in adoption. A Brahmo does not cease to be a 
Hindu by becoming a member of the Brahmo Samaj (m). 

479- Mental capacity.—The person giving in adoption must have attain¬ 
ed the age of discretion, and must be of sound mind (n). 

479A. Consent of Government.—It is not necessary to validate an adop¬ 
tion that the consent of the Government should have been obtained (o). 


(c) Haribhau v. Afjabrao (1946) N.ir. 978. 

(/) Tirkangaudn MaUangoiida v. Sbivappa Patil 
(194-3) Bom. 706, 45 Bom. L.R. 992. (*44) A.B. 
40; Apijo Sltctthaija v. ilafmnanaA;A;a Apya (1941) 
Bom. 350, 196 I.C. 42, (’41) .\.B. 222, 43 Bom. 
L.R. 314. 

Ig) See Sarayanasami v. Kappusami (1888) 11 
Mad. 43 .nt p. 47. 

(h) JogesU Chandra v. Nrityakali (1903) 30 Cal. 
936; Baia Maknnd Deb v. Sri Jagannath (1923) 2 
Pat. 469, 72 I.C. 230, (’23) A.P. 423; S/iitprorad 
V. Sattinrlal (1949) Bom. 318; Sago v. Sulcya (’53) 
A.N. 239. 

(i) Panchappa v. Songori(>a$ou:a (1900) 24 Bom. 
89. 

(;■) Piitalbai v. ^^ahadu (1909) 33 Bom. 107, 1 
I.C. 657. 


(/I) See § 467 supra. 

(i2) Kishni v. Ratna (’64) A.A. 17. 
ik) Bashetiappa v. Shiclingappa (1873) 10 B.H.C. 
*^6S 

(1:1) See Lakshnian Singh v. Rup Kanwar ( 61) 
A.S.C. 1878. Also see Canga v. Krishna Rao (65) 
A.M. 191 [mother present); Jamnabai v. 

(1883) 7 Bom. 223; Shamsing v, Santabai (1901) 

25 Bom. 531. , 

(0 Shamsing v. Snnfo2;<zi (1901) 25 Bom. 551- 

(m) JCMTHm Kunusri v. Satya Ranjan (1903) 30 
C.,|. 999. 

(n) Bircstvar v. Ardha Chander (1892) 19 Cal. 

452, 461, 19 I.A. 101. 105, 106. ^ 

(o) Ramchandra v. Nanji (1871) 7 Bom. ^ • 
(A.C.) 26; Xarhar v. Sarayan (1877) 1 Bom. 6*-'« 
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in.— PERSONS WHO MAY BE LAWFULLY TAKEN IN ADOPTION 


480. Who may be adopted.—Subject to the following rules, any person 
who is a Hindu (p), may be taken or given in adoption: — 

(1) the person to be adopted must be a male (q); 

(2) he must belong to the same caste as his adopting father; thus a 
Brahman cannot adopt a Kshatriya, a Vaishya or a Shudra; it is not 
necessary that he should belong to the same sub-division of the 
caste (r); 

(3) he must not be a boy whose mother the adopting father could not 
have legally married (s) ; but this rule has been restricted in many 
recent cases to the daughter’s son, sister’s son, and mother’s sister’s 
son (t). This prohibition, however, does not apply to Shudras (u). 
Even as to the three upper classes, it has been held that an adoption 
though prohibited under this rule, may be valid, if sanctioned by 
custom (See *custom^ below). 

In Abhiraj Kuer v. Debendra Singh (ul) the Supreme Court held that a 
wife’s sister’s daughter’s son can be validly adopted to a person governed by 
the Benaras School and that the text of Nanda Pandita '‘viruddha sambandha 
putro varjaneeyah** is merely recommendatory. 

(3A) A deaf and dumb person cannot be adopted (u). A person who had 
become a sanyasi but has renounced the order can be taken in adop¬ 
tion (id) . 

(4) there is a difference of opinion between the schools as to the age 
when a boy may be adopted: — 

(i) in Bengal, Benares, Bihar and Orissa, the adoption must be 
before upanayaTia, that is before the boy is invested with the 
sacred thread (x); it is immaterial that the adopted boy is 
older than the adopter (y). 

(ii) the above rule applies also in the Madras State; but if the per¬ 
son to be adopted is of the same gotra as the adopter, the adop- 


(P) See 6 and (1903) 30 Cal. 999, supra. 

(q) Cangabal v. Anant (1889) 13 Dom. 690, 

Gcngulu V. Sartcar ('61) A.M.P. 173. 

(r) Sh(h Deo v. Prasad (1924) 46 All. 637» 

87 I.C. 938, ('25) A.A. 79. ^ 

(f) A/jiifiA'.v/ii V. Hamanada (1888) 11 Mad. 49; 
BhoRkcun Singh v. Bhagwon Singh (1899) 21 All. 
412, 418, 26 I.A. 153, 160; Iluri Das Chaitcrii v. 
ytanuiniha Kaih StauUk (1937) 2 Cal. 265, 160 
LC. 332, ('30) A.C. 1; Prhjanath v. Indumatl 
('71) A. Orissa 211. 

(0 Batnchandra v, Gopot (190S) 32 Bom. 619i 
Bamkrishnn v. Chinmaji (1913) 15 Bom. L.B. 824, 
21 I.C. 34' Chandi Charon v. Sabagopal ('.57) A.P. 
365. See * ^Relationship of adoptive father to 

natural mother, at p. 530, in/ro. 

(u) See § 635 (1). Bof Coomar v. Bissessur 

(1884) 10 Cal. 688; Lakshmappa v. Ramai;a (1875) 
12 Bom H C. 364: Kahandas v. fivan (1923) 25 
Bom. L.R. 510, 73 I.C. 1023, (^23) A.B. 
427* Subrao v. Badha (1928) 52 Bom. 497, 113 
I.C. 497, ('28) A.B. 293. Bhagu;an Singh v. Bhag- 


ttwn Sing/i (1898) 21 All. 412, 418. 26 I.A. 153, 
160; Chinna v. Pedtiu (1876) 1 Mad. 62; Staha- 
raia of Kolhapur v. Sundaram (1925) 48 Mad. 1, 
93 I.C. 705, ('25) A.M. 497; Hanumaioh v. MaU 
layua ('59) A.A.P. 177. 

(Ill) ('62) A.S.C. 351. 

(t) Surendra Saraijan Sarhhadhikari v. Bhola 
Sath Bay Chaudhuri (1944) I Cal. 139. 

(w) Gulabrao v, Kagorao (1952) Nag. 591, (’52) 
A.N. 102. 

lx) Gnnga Sahai v. I^khrai (1887) 9 All. 253, 
328; Baja Makund Dch v. Sri Jagonnnth (1923) 2 
Pat. 469, 72 I.C. 230, ('23) A.P. 423; Chandresh- 
tear V. Bisheshwar (1926) 5 Pat. 777, 101 I.C. 289, 
('27) A.P. 61; Gundicha v. Bswara ('65) A. Orissa 
96; Sura Bala Dchi v. Sudhir Kumar yttikherii 
(1944) 1 Cal. 566; Deoki Nandan v. Madanlal 
('58) A.A.P. 693, (1957) A.P. 607, Sukdeo v. Kapil 
Deo ('60) A.C. 597 (Benares School). 

(y) (1926) 5 Pat. 777, 101 I.C. 289, ('27) A.P* 
61 supra^ 
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tion may be made even after upanayana, provided it is made 
before marriage (z). In one case the Bombay High Court 
decided that among the Lingayits of North Kanara a married 
man cannot be adopted as the law of the Madras State is appli¬ 
cable to them (a); but in a subsequent case the same Court 
held that among the Gaud Saraswat Brahmins and Daivadnya 
Brahmans of North Canara a married man can be adopted as 
they are governed by the Bombay law (b) ; 

(iii) in the Bombay State, a person may be adopted at any age, 
though he may be older than the adopter and though he may 
be married and have children (c). The adoption is not in¬ 
valid although it took place after the thread ceremony of the 
boy was performed (d). 

(o) It has been held in Madras (e), Mysore (/), Nagpur (gf) and 
Allahabad (h) that the adoption of a married person is not valid even 
among Shudras. The adoption of an illegitimate son of a Shudra is 
not valid (hi). 

Relationship of adoptive father to natural mother; [Sub-§ (3)].—The rule laid down 
in sub-§ (3) refers to the relationship of the parties prior to marriage (i). It is founded 
upon the fiction “that the adopting father has begotten the boy upon his natural mother; 
thereto-6 it is necessary that she should be a person who might lawfullj' have been his 

reason a man cannot adopt his daughter's son, or his sister’s son, or his 
mother s sister s son, for he cannot marry his daughter, his sister, or his mother’s sister; 
such an adoption cannot be validated by the application of the doctrine of /actum valst 
(j). If the prohibition referred to above were to be interpreted literally, there would be 
many other relations incapable of being adopted. But this prohibition has been confined 
in recent cases to the specific cases of the daughter's son, sister’s son. and mother’s sister c 
so^ and it has been held that it does not extend to other relations. It has thus been held that 
a Hindu may adopt his half-brother (k), his brother’s son’s son (0, his paternal uncles 
son (ui). fathers first cousin (u), his wife’s brother (o), his wife’s brother’s son (p). his 
wife s sister’s son (q), his father’s sister’s son (r), or his daughter’s husband (s). In a 
Patna case, where a widow was authorised by her husband to take his stepbrother in 
adoption, with liberty to her to adopt another boy if theie was “any obstacle to take the 
stepbrother in adoption according to the Shastras,” it was held that the “Shastras 


(z) Virnragaca v. Ramnlinga (1886) 9 Mad. US 
[F.B.l; PichiiL-aytjan v. Snbbaijijan (1890) 13 M.id. 
128. 

<«) Dottatrnija Maniti v. Laxman (1942) Bom 
58-1. 203 I.C. 139, (’42) A.B. 260. 

(h) Shantnrain v. Mahablcshuar (1947) Bom 
798. 

tc) Bahibni v. Mnhnilti (1924) 48 Bom. 387, SO 
I.C. -529, ( 24) A.B. 349. See atso Dharma v 

Bamkri-ihna (1886) 10 Bom. 80: Copal v. Vw/iim 
(1899) 23 Bom. 250. 

((/) Chnmpabni v. Raghunoth Ran (1946) N.ig. 
217 . 

(e) Vijithilinga v. Viiaijatharfimal (1883) 6 Mad. 
43; Pichiivnijyan v. Subbnijijan (1890) 13 Mad. 

128, 129; Liiigaijija v. Chcngalammal (1925) 48 
Mad. 407. 89 I.C. 923, ('25) A M. 272; 
swami Tlicvar v. Chidambara Thevar (1949) 75 
I.A. 293, (*49) A.P.C. 18. (1949) Mad. 604. 

(/) .Va»i/cgou-da v. C/iaimanuruz (’52) A. Mysore 
40. 

(g) Himoti Bai v. Manoharsingfi (1945) Nac. 
425. But see Vishwasrao v. Sahebrao (’58) A.B. 
375, (1958) Bom. 531, 60 Bom. L.R. 413. 

(/i) Jhunka v. Nathu (1913) 33 All. 263, 18 
I.C. 960. 


(/il) Tntaiji/a v. Saknraiu (’58) A.A.P. 611. 

(i) Sriramtiltt v. Ranwyija (1881) 3 Mad. 

(;■) Rhagtcan Singh v. Bhagtian Singh (1899) - 
All. 412, 26 I.A. 153; Walbai v. Hecrbai (1910) 
34 Bom. 491. 4 I.C. 277 [mother's sisters son 
L-annot be adopted, though he may also h.ippen to 
be father's brother’s son}; Ishwari Prasad v. 

Hart Prasad (1927) 6 Pat. 506, 106 I.C. 6-0, 

1*27) A.P. 145. 

ik) Gaianan %. Kashinath (1915) 39 Bom. 410, 

28 I.C. 978. (’15> A.B. «9. 

(/) Ilaran v. Iltirro (1881) 6 Cal. • 

(m) Viratjya v. llanumanta (1891) 14 Mad. • 

(n) Malloppa v. Cangavn (1919) 43 Bom. - » 

19 I.C. 517. ('19) A.n. 85. ,, „ _ 

(o) flmc Bhudr v. Roopshunkur (18-3) - , ‘ 

3. 656: Champabai v. Raghiiiuith Roo (lO^o^ 

'•ag. 217. -- 

(p) Sririi»Hi/h» v. Raniuijya (1881) 3 Mad. 

(q) Ragaiciidrn v. Jayaram (1897) 20 Mat!. - • 

tarastvati v. Dchcndra (’36) A.P. 340 ('*' 

ister’s daughter’s son). n^m 

(r) Ramkrishtta %•. Chimnaii (1913) lo 

..R. 824. 21 I.C. 34. ^ .. -g 

(s) Sitabai v. Parcatibai (1922) 47 Bom. 3o, 

.C. 172, (*22) A.B. 239. 
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included the Dattaka Mimansa, and since the Dattaka Mimansa prohibited the adoption 
of a stepbrother, the widow was justified in not adopting him and in adopting another 
boy, even though adoption of a stepbrother was sanctioned by judicial decisions (f). In 
a recent case the Allahabad High Court has held that the adoption of a fathers brothers 
daughters son is prohibited and therefore invalid (tl). 

A widov/ adopting to her husband has no larger power than the husband bad to 
adopt. Thus she cannot adopt her husband’s daugnter s son or bis lister s son or h 
mother’s sister’s son, these being persons whom the husband ^ 

adopted. At the same time her power of adoption is not less extensive than 
husband Thus she may adopt her husband’s brother as the husband bimself could 
have done (u). Similarly she may adopt her o\sti brother’s son as the husband 
could have done. The adoption is not invalid on the ground that she could not have heen 
lawfully married to her own brother. The rule that no one can be adopted as a son, 
whose mother the adopter could not have legally married does not apply c coubcrso (u). 

Custom—An adoption, though prohibited by the rule laid down in 5ub-§ (3) may 

be valid if recognized^ by custom. Thus the adoption of a ® 

hibited bv this rule has been held to be valid among the Deshastha Smartha Brahrnans 

of he South^^^^^ Country (m) .The adoption of a 

bv custom among Telu^ru Brahmans m the Madras State (x), and among Knatri.s oi 

dered to be worthy objects of adoption (el). 

The basis of the rule being that marriage between agnates is probibilcd, '^h^^teyer 

SK™. ir.ir ifS’ri.ihfs.'^d'bdr. ~b., i. .b .1 .b. .d.p»,. 

Factum valet.—See notes under the same head to § 434 above. 

481. Only son.—An only son may be given and taken in adoption (/). 

Factum Valet.—See notes under the same head to § 434 above. 

482. Orphan.— The adoption of an orphan is not valid (p), except by 
custom (b). 


If) Roienftra Prasad v. Copal Piasad (1928) 7 

Pal. 24-5. 108 l.C. 545. (’2^ All 509 

ifl. Hahn Ham v. KiiUcn Del (63) A. All. 509. 

Vithal fl925) 49 Bom. 615. 89 

ns^) 22 

359. 29 l.C. 617. (15) A.P.C. 1:». 

.m Saudrabai v. Ilanmaut Curnath 
Bom. 29S. 140 l.C. 235. (’32) A.B. 

.ri V.suasimdara v. Somost/nf/ara (19-0) 43 

Mail 876. .59 l.C. 609. (’20) A.M. sw 

K. S. Gopalachariar v. Krnhnainachanar ( -50) 

559. (1955) 1 M E J. ’^^4. ... „ , , 

ly) Parma Sand v. Shin Charan (1921) 2 hah. 

69. 59 l.C. 256. ('21) A.L. ^^'4, 

Snmar Sath (1938) Lah. 173 . ( 37) A.L. 6-6. 

-rt Vfii,idinada \. Appu ® 

.a) Snoratim v. Kanaka (1920) 43 Mad. 867. o9 

l.C. 585. *•20) A.M. 648. 

.8) Chain Siikli Ham v. Parbati (1892) 14 All. 

o 3 

^ ic) Sim/iatiuri v. Satyanarayuna (1946) Mad. 


V. 


Kamolamniat (1947) 


475. 

(fj) 

M.id. 510. 

(c) Sft. Ciai V. .3f(. Panna (’56) A. A^sam 100. 
(cl) Ocoki Sandan v. RiA;/ii Ram (’60) A. 
Punj. .512. 

if) Sri Rahisii Gnndincasicnmi v. Sri Halnsii 
Ramalakshmamma (1899) 22 Mad. 398, 26 LA. 

113; Vi/<i« V. Vi/rts (1900) 24 Bom. 367; Kri>hna 
P(jr<ii«v(iri (1901) 25 Bom. .537. 

(ff) Bashrtiappa v. S/utiin/’flppa (1873) 10 Bom. 
C 268- Vrj(f/ii(»nc«»n v. Natesa (1914) 37 Mad. 
^9 15 I C 299 ('14) A M. 460; .Mnrcyya v. 

44 Mad. 260, 60 l.C. 141. 


V 


H 


.*5 


Jlamalakslttni (1921) 
(*2!) AM. 

ill) Ramkishorc v. 
405, 49 Cal. 120, 


Jainnrafjan (1921) 48 I.A. 

61 l.C. 782, (*22) A.P.C. 2 

[Dhmars of the Pnniabl; PaishofMm v. Vcivchand 
(1921) 45 Bom. 754, 61 l.C. 492. (’21) A.B. 147 
[Jains of Idar State!; Snkhhir v. AfanKc».5nr (1927) 
49 All. 302. 100 l.C. 778, (’27) A.A. 252 [Jacir 
situated in Gwalior); Kunwar Basant Sin«h v. 

Kunicar Brii Raj Saran Sineh (1935) 62 I.A. 180, 

.57 All. 494. 37 Bom. L.R. 805, 156 l.C. 864, 

(’35) A.P.C. 132 [Jals of Ball.abgarh). 
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his JJtLr!'‘which ^ne ‘'in Th adoption only by his father or 

.alet cannot be inv^rd^lo'tafi^Sre Tuch'^n^^rdophoT 

relattoL stranger may be adopted though there are near 


Factum Valet.—See Notes under the same head to § 434 above. 

+u boy by two persons.— Two persons cannot adopt 

the same boy, even if the persons adopting are brothers. In such a case, the 
adoption by each of them is invalid (/c). 

485. Simultaneous adoption.—The simultaneous adoption of two or more 
persons is invalid as to all (i). 


illustration 


oi th^m^anthnr; 7 A!''fkl ^ ^ being desirous to give a son to each 

the other hv c tk !? adopt two sons simultaneousiv. one to be adopted bv B and 

™rto""su?h t°v^.lid" 


Hindu^biw approve of these decisions, and observes in his work on 

by H’ndu societv J^^^^^ding these decisions such adoptions are made and recognized 
oy n.nuu society. As to successive adoptions, see § 468. 


486. Dvyamushyayana or son of two fathers.— (1) Where a person gives 
his iion to another under an agreement that he should be considered to be the 
j natural and adoptive fathers, the son so given in adoption is 

ca e dvyamushyayana.” In this form of adoption it is essential to prove 
sue an agieement and it should also be proved that there was the ceremony 
of giving and taking of the adoptive son (11). 


(2) A dvyamushyayana inherits both in his natural and adoptive families 

(m). In the case of a person adopted in the nitya dvyamushyayana form his 

sons born after the adoption are entitled to participate in the inheritance of 
the adopter (n). 


As to succession to a Dvyamushyayana son, see § 43 (7). 

(3) Where a person gives his only son in adoption to his brother, the 
adoption must be presumed to be in the dv>yamushyayana form, unless a stipu¬ 
lation is proved that the adoption was to be in the ordinary form. In Bom¬ 
bay , however, it has been held that there is no such presumption, and that a 
person alleging that an adoption was in the dvya^nushyayana form must prove 
that there was an agreement to that effect, even if the person adopted was the 
only son of a brother (o). 

proposition in sub-§ (3) is supported by ccrtai.n observations in Mayne’s Hindu 
Law, (1950) 11th Edition, sec. 209, Sarkars Hindu Law, (1936) 7th Edition Page 291, 
Tagore Lectures for 1888 on Adoption, p. 302, Strange's Hindu Law. vol. 1, p. 86. In the 


(I) (1921) -M M.id. 260, 60 I.C. 141. |•21) 

A.M. Ool. 5n;)r<7. 

ii) Srmititi Woomri v. Gokonlonuiul (1878) -3 

Cal. 587, 5 I.A. 40; Dharnia v. Hamkrislina (1886) 
10 Bom. 80. 

(k) R<ii Cooninr v. Bis^csuir (1884) 10 Cal. 688. 
696-97. 

<0 Akliotj Chinuler v. Kala Pahar (1886) 12 Cal. 
406, 12 I.A. 198; Stirendro Kcshiib v. Doorga- 

soondcr il892) 19 Ca). .313, 19 I.A. 108. 

ill) Dhani Bai v. S'ecm Kanuar (’72) Raj. 0. 


i»»i) Sri'Jinn’ IToniJK/ v. Gokvoltintind U8«S) 3 

Cil. 5S7. 598. 3 I.A. 40. 50-31; Krishna \. Param^ 
shri (1901) 25 Bom. 337; Bvhari Ltd v. Shib Lai 
ii«04) 26 All. 472. 

ii) Shripatran v. Bnlkrishna Curn^^ 

-1942) Bom. 340. 201 I.C. 653, (’42) A.B. 19^. 
4*4 Bom. L.R. S-53. 

to) Lnxmipotiron \. Vrnkntc^h <1917) 41 Born* 
315. 38 I.C. 332. (’16) A.B. 68; H^rhrao ^ 
Bhimnrno (1918) 42 Bom. 277, 44 I.C. Sol, (A/) 
A.B. 10. 
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Bombay State, however, where the Courts are guided in questions of adoption by the 
Mitakshara and the Vyavahara Mayukha supplemented by the Dattaka Mimansa and the 
Dattaka Chandrika, it has been held that in every case of a dvyamushyayayia adoption, 
there must be an agreement to that effect, and that such agreement must be proved as 
much in the case of the adoption of an only son of a brother as in any other case. 

(4) Where a dv-ymnushyayaim dies his property is taken jointly and 
equally by the adoptive mother and natural mother. If, after this, the adop¬ 
tive mother adopts another son the natural mother is not divested of the pro¬ 
perty inherited (p). 

487. Adoption of daughters by naikins (dancing girls).—According to the 
Bombay and Calcutta decisions, the adoption of a daughter by a naikin or 
dancing girl is invalid notwithstanding a custom to the contrary, such custom 
being regarded as immoral (q). According to the Madras decisions, it is 
valid, provided the adoption is not made with the object of disposing of the 
girl for the purposes of prostitution (r). Even two girls may be adopted 
provided the practice is sanctioned by custom (s). 

rv. ACT OF ADOPTION AND CEREMONIES INCIDENTAL TO IT 

488. Ceremonies relating to adoption. —(1) The ceremonies relating to 
an adoption are— 

(a) the physical act of giving and receiving, with intent to transfer the 
boy from one family into another [§ 489]; 

(b) the datta homam, that is, oblations of clarified butter to fire [§ 490]; 
and 

(c) other minor ceremonies, such as putrestz jag (sacrifice for male 
issue). 

(2) The physical act of giving and receiving is essential to the validity 
of an adoption [§ 489]. 

As to datta homam it is not settled whether its performance is essential 
to the validity of an adoption in every case [§ 490]. 

As to the other minor ceremonies, their performance is not necessary to 
the validity of an adoption (t). 

(3) No religious ceremonies, not even datta homam, are necessary in the 
case of Shudras (u). Nor are any religious ceremonies necessary amongst 
Jains (v) or in the Punjab (tc). 


Ip) Kantaica v. Sangangowda (1942) Bom. 303, 
20 I.C. 863. (’42) A.B. 143, 44 Bom. L.R. 269. 

iq) yiatlwra v. Esu (1880) 4 Bom. 545; Hira v. 
nndha a913) 37 Bern. 116, 17 I.C. 834; Hen- 
coucr V. Hamcoivcr ^1818) 2 Mori Dig. 133; 
G/ifljifi V. Umrao Jan 0893) 20 I.A. 193, 201-202. 
But see yjaniamnia v. Sheshagirirao (1902) 26 Born. 
491, 495, where the adoption was by a prosti¬ 
tute, who was not a nailcin attached to any 
temple. 

^f) Venkn v. yfahniingn (1888) 11 Mad. 393; 
.^/utriflcannu v. Paramafami (1889) 12 Mad. 214. 
But see Guddati v. Canapati (1912) 23 Mad. L.J. 
493. 17 I.C. 422; Venkatachaltamma v. Cheekati 
(1953) .Mad. 741, ('53) A.M. 571. 

' i) Gangamina v. Kuppammal (1938) Mad. 789. 
It) Sheolotan v. Bhirgun (1917) 2 Pat. L.J. 481, 
41 I.C. 373, (’17) A.P. 633; Katki v. Lakpati 
(1915) 20 C.W.N. 19, 27 I.C. 39. (’15) A.C. 214; 


Raia Makund Deb v. SH Jagannath (1923) 2 Pat. 
469. 482, 72 I.C. 230, (’23) A.P. 423; Asita 
yjohan V. Nirode Mohon (1916) 20 C.W.N. 901, 
33 I.C. 127, (’17) A.C. 292 [sudras). 

(u) Shoshinalir v. Krishmuunderi (isSl) 6 Cal. 
381, 388, 7 I.A. 2.50, 25.5; Indromoni v. Beharilal 
(1880) 5 Cal. 770, 7 I.A. 24; Bal Cangadhar 
Tilak V. Shrinicas (1915) 42 I.A. 135, 151, 39 
Bom. 441, 446, 29 I.C. 639, (*15) A.P.C. 7, 
(1916) 20 C.W.N. 901, 35 I.C. 127, (’17) A.C. 
292, supra {putresti jag ceremony]; Sundart v. 
Bhimraj, .52 C.W.N. 339; Deorao v. Raibhan 
(1954) Nag. 558, (’54) A.N. 357; Nago v. Sukya 
(•33) A.N. 239. 

(f) Lokshini Chand v. Gatto Bai (1886) 8 All. 
319. Also see Gulab v. Devilal (*51) A. Rajasthan 
136. 

(u.) Hem Sing/i v. Hamam Singh (’54) A.S.C. 
581; Ajit Singh v. Fateh Singh (’62) A.S.C. 412. 
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489. Giving and receiving.— (1) The physical act of giving and receiving 
is absolutely necessary to the validity of an adoption. This is so not only in 
the case of the twice-born classes, but also in the case of Shudras (x). This 
ceremony is of the essence of adoptions, and the law does not accept any sub¬ 
stitute for it. Mere expression of consent, or the execution of a deed of 
adoption, though registered, but not accompanied by an actual delivery of 
the boy, does not operate as a valid adoption (y). To constitute giving and 
taking in adoption all that is necessary is that there shoidd be some overt act 
to signify the delivery of the boy from one family to another. No particular 
form is prescribed for the ceremony, but the law requires that the natural 
parent should hand over the adoptive boy and the adoptive parent should 
receive him. The nature of the ceremony may vary depending upon the cir¬ 
cumstances of the case. But the ceremony of giving and taking should 
necessarily be there {z). In case of an old adoption strict proof of the per¬ 
formance of the ceremonies may not be available. An adoption acquiesced 
in and recognised for a number of years by the person making the adoption 
and a long course of recognition on the part of persons who would be expect¬ 
ed to know of the fact and who were best acquainted with the circumstances, 
can give rise to the inference that the conditions relating to the adoption 
were fulfilled (a). 

(2) Diverse circumstances may necessitate that the act of actual giving 
or taking should be delegated to a third person and therefore the parents 
after exercising their volition to give and take the boy in adoption can bot 
or either of them delegate the physical act of handing over the boy or receiv¬ 
ing him by way of adoption to a third party (al). But the power (or right) to 
give a son in adoption cannot be delegated to any person (b). The de ega 
tion can only be of the physical act mentioned above. Accordingly the fat er 
or mother may authorize another person to perform the pbi/sical act of givin^ 
a son in adoption to a named person (c) and can delegate someone to accep 
the child in adoption on his or on her behalf (d) [§ 477]. 


490. Datta homam.— (1) Datta homam is not essential in the 
an adoption in the twice-born classes when the adopted son belongs ^ , 
same gotra as the adoptive father (e). There is a conflict of opinion w e 


(t) (1881) 6 Ca». 381. 7 I.A. 250. uipro; UfiM- 
Ranaijakuinmn v. Aluar (1890) 13 Mad. 21-1: 
c^ivnr V. Arditn (1892) 19 Cal. 452, 19 I-A. 101; 
Balok R(tni v. .Vannu Mai (1930) 11 Lal». 503, 128 
I.C. 333, (’30) A.L. 579. 

(y) \. KriaUnasiinderi (1881) 6 Cal. 

381, 388, 7 I-A. 2.50; Srccnriratn v. Srreniiiffy 
(1873) 11 Beng. L.l\. 171, I.A. Sup. Vol. 149. 
Reference, ho\ve\er, may be made to Diradfi Mai v. 
Prabhai:ati 41 Bom. L.R. 1061, (’39) A.P.C. 152; 
Bhaiamlds v. .Vantirtuii (’54) A. Rai;isthan 17; 
prasad v. Pantutlal ('34) A- Rajasthan -36; Rfnnji 
Das V. Manual Sen (’54) Pepsu 66; Ncclcita v. 
Gurshiddappa (1937) 39 Rom. L.R. 211, (’37) A.B. 
169; Pennanand v. Laxminarain (’55) M.B. 129. 

(z) Lakshman Singh v. Blip Kamtar; (1962) 
S.C.J. 472; (-61) A.S.C. 1378; Debi Prasad v. 
Tribeni Dcbi (’70) A.S.C. 1286. 

(o) Debi Prtuad v, Tribeni Debi ('70) A.S.C* 


Pnnmilnl v. Chhnan Parkas 
Uilinki V. GopakrisJtna Ce-I) A- Orus 1 
) lakd.inan Sinish x. Bap Kanicar, 

Bbagt audas v. *^^r^!l873) "lO Bom. 

Baduliappii V. ShiLhngappa (1873) 

j!Laba. X. Ba.pUand (ISSJ 7 Bom- 225; 

X. Santabai (1901) 2-> 
n,l,aia Viipiamaia v. j 608. 

Satua Sunjaprakusa Bao (1948) 

A..M. 379; Goiindrain v. Shcoprasau 

V. C../Md 11900) 2. B.I 

ull.ar Tihk V. S'lrl..;.". 

13.5, 39 Bom. 441, n Mad. 5 

^icindaijnar v. Dommnii (1888) li 

I; (1915) 20 C.W.N. 1®- 5, 
il4; Vcdavelli V. Mangamnui (1904) 

339! 
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in other cases datta hmnam is necessary. In Madras it was held in Smgamtna 
V. Venkatacharlu (/), a case decided in 1868, that neither datta homam nor 
any other religious ceremony was necessary even among Brahmans. This 
decision was followed in a later case where the parties were Kshatriyas (g), 
and in another case in which the parties were Nambudri Brahmans (h). 
The ruling in Singavi7na*s case was, however, doubted by the same High 
Court in the undermentioned cases (i). It is now held that datta homam is 
not necessary for the adoption of a daughter’s son (j). In a Allahabad case, 
where the parties were Dakhani Brahmans, it was held that when the boy 
was the son of a daughter or of a brother, mere giving and taking was suffi¬ 
cient (k). In Bombay, it has been held that datta homam is necessary (I). 
The Judicial Committee has not expressed any definite opinion on the ques¬ 
tion, but there is some indication of an inclination towards the view that datta 
homam is necessary (m). 

(2) The datta hoinam may be performed at any time after the physical 
act of giving and receiving: it may be performed even after the death of the 
adoptive father (n), or of the natural father of the boy (o). 

(3) The ceremony of datta homam may be performed by the parties who 
give and receive the boy in adoption, or the performance thereof may be 
delegated by them to others (p). 

Datta homam.—Datta homam is the sacrifice of the burning of clarified butter, which 
is offered as a sacrifice by fire by way of religious propitiation oi oblation (q). 

Pollution.—It follows from sub-§ (3), that pollution on account of the death or birth 
of a relation does not invalidate an adoption made during the period of such pollution. 
The secular formalities of giving and receiving may be performed by the adopter, though 
he may be in a state of pollution, while the religious part of the ceremony may be delegated 
to a priest or to a relation free from impurity. Even the physical act of giving in adoption 
may be delegated to another person. But the right or the power to give tn adoption can 
be exercised only by the father or the mother, and cannot be delegated to any person. 


491. Free consent.—Every valid adoption implies the free consent to 
the adoption of the person giving and the person receiving in adoption, and 
also, it seems, of the person adopted, if he is a major at the date of adop¬ 
tion (r). 

Where the consent to an adoption is obtained by rnisrepresentation, coercion, fraud, 
undue influence, or mistake the consent is not free, and the adoption is voidable at the 


i/) '186S> 4 Mad. H.CR. 165. , 

ii*) Cliaiuhamafa v. Muktamala (1885) 6 Mad. 
20 . 

<h^ Sho'-ikaran v. Kesacan (1892) 13 Mad. 6. 

Ill Venkata v. Sifb/ifufrn (1884) 7 Mad. 

Ctiviinlo’iiiar v. Dtirasumi (1888) 11 Mad. 5, 

[F.Il.]; Ranfinnaijakamma v. Alicar (1890) 15 Mad. 
214. 220 (Vahyas] Subbarayar v. Subbammal 

(189S» 21 Mad. 497. ^ 

If) v. Vaaeesan (1940) Mad. 98, loo 

I.C. 57. I’59) AM. 849. ^ 

ffci .Ainmram v. Madho Rao (1884) 6 All. 27o 

IF.B.l. - o 

</) Cociiidpra^ad v. Rindabai (1923) 49 

315. 87 I.C. 472, (*23) A.B. 289 (Kanoj Brah- 

•n) SI,o%hinatb v. Krishruuunderi (1881) 6 9,“V 
581, 588, 7 I.A. 230, 235; Bal Cangadhar Ttlak 


V S/jririita.f Pandit (191-3) 42 I-A. 133, 149-150, 
59 Bom. 441, 29 I.C. 659, ('15) A.P.C. 7. 

(n) (1898) 21 Nlad. 497, supra-, Seetharamam- 
ma V. Suryanaraijiina (1926) 49 Mad. 969, 67 I.C. 
615, ('26) A.M. 1184; China Ana ^^uth.uyaylJangar 
V. Thiruvengadammal (1942) Mad. 682, 204 I.C. 
595. (’42) A.M. 593. 

(o) Venkata v. Siibhadra (1884) 7 Mad. S4S, 

530. 

(p) Lfikshmibai v. Ramchandra (1898) 22 Bom. 

.390; Santappayya v. Rangappayya (1895) 18 Mad. 

597. 

(q) Bal Cangadhar Tilak v. S/irinit'iu Pandit 
(1915) 42 I.A. 155. 148, 39 Bom. 441, 463, 29 
I.C. 659. (*13) A.P.C. 7. 

(r) Sircar’s “Law of Adoption,'* 2nd Ed., pp. 

279, 280; Strange's Hindu Law, vol. 1, p. 86. 
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option of the party whose consent was so obtained (s). But it may be,ratified by such 
party, provided the ratification does not prejudice the rights of other persons (t). 

492. Consideration for adoption.—An adoption is not invalid merely 
because the person giving in adoption receives a consideration for the adop¬ 
tion from the person taking in adoption, though the promise to pay cannot be 
enforced in law (u). 

493. Adoption cannot be cancelled: renunciation by adopted son of 
right of inheritance.—A valid adoption once made cannot be cancelled by the 
adoptive father (u) or other parties thereto, nor can the adopted son renounce 
his status as such and return to his family of birth. But there is nothing to 
prevent him from renouncing his right of inheritance in the adoptive family, 
in which case the inheritance would go to the next heir (to). 


V.—RESULTS OF DATTAK ADOPTION 


494. Results of adoption.— (1) Adoption has the effect of transfen'ing 
the adopted boy from his natural family into the adoptive family. It confers 
upon the adoptee the same rights and privileges in the family of the adopter 
as the legitimate son, except in a few cases. Those cases relate to marriage 
and adoption, [sub-sec (3) below] and to the share on a partition between an 
a .opted and an after-born son (x) [§ 497]. 

(2) But while the adopted son acquires the rights of a son in the adop¬ 
tive family, he loses all the rights of a son in his natural family including the 
right of claiming any share in the estate of his natural father or natural rela¬ 
tions or any share in the coparcenary property of his natural family. This 
follows from a text of Manu (IX verse 142) which is as follows: — 

“An adopted son shall never take the family (name) and the estate of hAs 
natural father; the funeral cake follows the family (name) and the estate; the 
funeral offerings of him who gives (his son in adoption) cease (as far as tha 
son is concerned) 

Adoption does not under the Bengal School of Hindu Law (Dayabhaga 
law) divest any proi>erty which has vested in the adopted son by inheritance, 
gift, or under any power of self-acquisition prior to his adoption (t/). 

As regards cases governed by the Mitakshara law, it has been held by the 
Madras High Court, that an adoption does not divest any property whic las 

IVamlon v. /iikhi 2 Bor. 

(n) nsuc B/Wfir v. 

Rep. 606 : Lakshnmppn v. J*® .. ,ic"Q 5 > 19 

li e, (A.C.) 164 388; o,*®!32^ 

Bom. 239; Lunkufn v. 

130 I.C. 230, ('31) A.C. 219; Culkandi n 

(’ 68 ) A. Raj. 51. . .. 46 W- 9^. 

(r) Protapunah v. A?ar 5 i»Wi (1919) 46 ^ 

43 Bom. 778, oO I.C. 4o7, (1 )_ • 40 

Sagindat v. Bachoo (1916) .pc 41; 

Bom. 270. 287-288. I-C 403. ( 15) 

Haribhau v. Hakim * Mvs 60 . 

Kalagouda v. Annagouda < ,1896) 1 

<y) Behari La! v. Kndat a .g 

N. 121; Shyamacharan V Sric^ 337 .^ 

1133, 120 I.C. 157. ^29) A.C. Sii. 
rai V. Debendra (1948) A.C. 3o6. 


(») Dn\inhni v. Bn\a (1870) 7 Bom. 11.C. App. 
1; Ranganutjakamma v. Alttar (1690) 13 Mad. 

2i4. 220-224; Soinasckliara v. Subhadiamaji (1882) 
6 Bom. -324: Sri Bo/o/i Venkata v. Sri RniaJt Rnn- 
gaijya (1906) 29 Mad. 437; Shri Siiaram v. Sbri 
Jiarihar (1911) 33 Boni. 169. 179-180. 8 I.C. 625. 
See also Eshan Kishor v. Haris Chatidra (1874) 13 
Dene. L.B. App. 42. 

(/) Sri Raitdi Venkata v. Sri Rajah Rangitijya 
(1906) 29 Mad. 437; contra Sn((irn/ii v, Venkat- 
sicnmi (1917) 40 Mad. 925, 930, 936-937, 40 I.C. 
518, (’18) A.M. 1072. 

(ii) Munigappa V, S’agappa (1906) 29 Mad. 161; 
Nannjan v. Gopairao (1922) 46 Bom. 908, 67 I.C. 
850, (’22) A.B. 382. 

(o) Bhoopathi Sath Chakrabarti v, Basanta 
Kuntaree Debee ('36) A.C. 556; Asa Bai v. Pra- 
bhu Lai (’60) A. Raj. 304, 10 Raj. 194; Deoki 


99 
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vested in the adopted son previous to the adoption; it has accordingly beer 
held by that Court that where coparcenary property has already vested in a 
person as the sole surviving coparcener, and such person is subsequent!: 
adopted into another family, he does not, by adoption, lose his rights in tha'- 
property (z). Following this decision it has been held by the Bombay High 
Court that a Hindu does not, on his adoption, lose the share which he has 
already obtained on partition from his natural father and brothers in his 
family of birth, the reason given being that such share cannot be said to be 
“the estate of his natural father” within the meaning of the above text (a). 
The same principle has been applied when the partition was between the 
grandfather and his son and grandsons and one of the grandsons who got a 
share on partition was subsequently adopted into another family (b). But it 
has been held by the same High Court that where property has vested in a 
person as the heir of his father, and such person is subsequently adopted into 
another family, he loses by adoption his rights in that property, that property 
being “the estate of his natural father” (c). This view has not been accepted 
by the Calcutta High Court which has all along take the view that a son given 
in adoption will not be divested of any property of which he had become 
owner by inheritance prior to his adoption (d). The Punjab High Court has 
taken the Jatter view (e). 

(3) Though adoption has the effect of removing the adopted son from 
his natural family into the adoptive family, it does not sever the tie of blood 
between him and the members of his natural family. He cannot, therefore, 
marry in his natural family within the prohibited degrees, nor can he adopt 
from that family a boy whom he could not have adopted if he had remained 
in that family (f). 

(4) The only cases in which an adopted son is not entitled to the full 
rights of a natural-born son are—(1) where a son is bom to the adoptive 
father after the adoption, and (2) where he has been adopted by a disqualified 
heir. The first of these cases is dealt with in § 497 below and the second in 
§ 102 above. 

(5) Where a married person is given in adoption and such person has a 
son at the date of adoption, the son does not like his father lose the gotra and 
right of inheritance in the family of his birth, and does not acquire the gotra 
and right of inheritance in the family into which his father is adopted. The 
wife passes with her husband into the adoptive family because according to 
the Shastras husband and wife form one body (g) . In such a case if the hus¬ 
band dies the wife cannot adopt her son, because she has lost the power to 
give and she cannot be both giver and taker (h). But it has been held that 
when a married Hindu is given in adoption and at the time of adoption his 

f?) Sri Venkata Nnrtimha v. Sri Rajah (d) See Rakhatraj v. Debendra (1948) A.C. 356 

Ranaatj'ia a906) 29 Mad. 437. 52 C.W.N. 771. 

la) Mnhahledtivar v. Subramanya (1922) 47 (c) Har Lai v. Ganga Ram ('51) A. Pun/. 142. 

Bom. 542. 72 I.C. 309, C23) A.B. 297; Manikbai Also see Rampal v. BhaguMndas ('54) Ajmer 11.' 

V. GofciiWfls (1923) 49 Bom. 520, 07 I.C. 816, if) Mootia v. Uppon (1858) Mad. S.D. 117. 
(■23> A.B. 363. («) Kalgavda v, Somappa (1909) 33 Bom. 669, 

• M Bahinabai v. Kisanlal, 51 Bom. L.R. 825, 3 I.C. 809; Babarao v. Baburao (’56) A.N 98* 

(1930) A.B. 47, (1949) Bom. 587. Lekh Ram v. Kishno (’51) A. Pepsu 99. 

■ r> Datiatraya v. Covind (1916) 40 Bom. 429, (h) Sharat Chandra v. Shanta Bai (1945) Nair 

34 I.C. 423, (’16) A.B. 210. 544. 
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wife is pregnant, and a son is born to him, the son on his birth passes into the 
adoptive family and is entitled to inherit in that family, the reason given 
being that such a son is born into the adoptive family and should therefore be 
treated as a member of that family (i). 


IlliLStrations 

(a) A has two sons B and C. A gives C in adoption to X. C is not entitled to 
inherit to A as his son. 

(b) A and B, two brotliers, and their respective sons, C and D, are members of a 
joint family. A gives his son C in adoption to X. C loses all his rights as a coparcener 
in his natural family. The coparcenary which consisted of four members before the 
adoption will be reduced after C’s adoption to a coparcenary of three members only. 

■ (c) A and his son C are members of an undivided family. A dies, and on his death 
C becomes entitled to the whole of the coparcenary property as sole surviving coparce^ier. 
C’s mother then gives C in adoption to X. C does not, by adoption, lose his rights in 
that property. 


4S5. Succession ex-parte paterna.—Subject to the provisions of § 497, 
an adopted son is entitled to inherit in the adoptive family as fully as if he 
were a natural-born son, both in the paternal and in the maternal line. He is 
entitled to inherit to his adoptive father, and to the father and grandfather 
and other more distant lineal ancestors of the adoptive father. He is also 
entitled to inherit to the adoptive father’s brothers, the adoptive father’s 
brother’s sons and other collateral relations (j). And conversely, the adoptive 
father and his relations are entitled to inherit to the adopted boy as if he were 
a son born in the adoptive family. 

A adopts H in conjunction with his wife B. After B*s death A marries C by whom 
he has a son G bom to him. After C’s death, A marries D, there is no issue of this 
marriage. A then dies leaving H, G and D. Subsequently D dies leaving strici/»awa- 
Who is entitled to D’s stridhana? H and G as the sapindas of A are entitled in equal 
shares {k) [§ 147]. 


496. Succession ex-parte matema.—(1) An adopted son is entitled to 
inherit to his adoptive mother and her relations, as, for instance, her father 
and brothers. And conversely, the adoptive mother and her relations are 
entitled to inherit to him (1). 

(2) Even if the wife of the adopter was dead at the date of adoption, the 
adopted son becomes her son by virtue of the adoption, and is entitled as 
such to inherit to the relations in her father’s family (m). But such an 
adopted son. cannot divest the heirs of the deceased mother of property to 
which they had already succeeded before the adoption took place (n). 

(3) Where a Hindu, having two or more wives, makes an adoption in 
conjunction with one of them specially selected for the purpose, the wife so 
selected ranks as the adoptive mother, and the other wives as mere step- 


(/) Advi V. Fakirappa (1918) 42 Bom. 547, 46 
I.C. 644. ('18) A.B. 168. 

(i) Pa<}ma Kiimari v. Court of Wards (1882) 8 
Cal. 302, 8 I.A. 229; C/ian</rej/iu:flr v. Bishesh- 
ufir (1926) 5 Pat. 777, 101 I.C. 209, ('27) A.P. 
61 [Mithilal. 

{k) Cangadhar v. H\ra Lai (1916) 43 Cal. 944, 
34 I.C. 10, ('17) A.C. 575. 

(/) Kali Komul v. Vma Suniccr (1884) 10 Cal. 
232, 10 I.A. 138; Radlui Prasad v. Ranee Meni 


33 C.il. 947; Dattatraya ' ■ 
am. 54, 77 I.C. 17, ('22) A.B. ^^l; Soum^ 
dian Awjangar v. Periavern Thct:an il9-^>y 

739, 145 I.C. 534. (*33) A M. 5^0. 

I Sundaramma v. Venkatasubba ) 

941, 97 I.C. 145. ('26) A.M. ^203. ^ 

Sicflgomi Achi V. Somasundaram (o6} A.- 

Dverruling earlier deeWons of 
to the contrary. Also see Ramakrunnayy^ 

irasayija (’57) Andh. Pra. 109. 
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mothers. The adopted son inherits only to the adoptive mother and to her 
relations, and she alone and her relations can inherit to him. The same prin¬ 
ciple applies when an adoption is made by one of several widows in pursuance 
of an authority left to her alone (o). In other cases, it is not settled whether 
the adopted son inherits to all the wives of the adoptive father and their 
relations (p). In a recent decision the High Court of Madras has held that 
even if two wives are associated in the adoption ceremony the senior wife by 
reason of the special status and priority given to her becomes the adoptive 
mother for tracing the line of succession ex parte materna from the adopted 
son (pi). 

/Ilustration 

A, who has two wives B and C, adopts a son D in conjunction with his wife B. A 
dies, and on his death D succeeds to his estate. D then dies unmarried. B is entitled 
to inherit to D as his mother to the entire exclusion of C: Annapumi v. Forbes (1900) 
23 Mad. 1, 26 I.A. 246. 

Where the adoptive father has remarried before adoption and has that wife living at 
the time of adoption, the deceased wife of the adoptive father cannot be designated or 
nominated as the adoptive mother of the adopted son (q). 

497. Son born after adoption.— (1) The statement of law in the above 
sections that an adopted son is entitled to inherit just as if he were a natural- 
born son, is subject to the exception mentioned below: — 

Where a son is born after adoption to the adoptive father, (a) the adopted 
son does not, on a partition between him and the after-born natural son, share 
equally with him as he would have done if he were a natural son, but he 
takes— 

(1) in Bengal, one-third of the adoptive father’s estate, 

(2) In Benares, one-fourth of the estate (ql); and 

(3) in the Bombay and Madras States, one-fifth of the estate (r); and 

(b) if the estate is impartible, the aurasa son alone succeeds to it (s). 

Except as aforesaid an adopted son is entitled to the same share as a 
legitimate son [ill. (b)]. 

(2) Among Shudras in Madras and Bengal, an adopted son shares 
equally with the after-born natural son (t); in Bombay, he takes one-fifth of 
the estate (it) . In Central Provinces and Rajasthan where the Benares 
school prevails he takes one-fourth of the estate (v). 

(3) The same rules apply on a partition in the lifetime of the father. 
Thus in Madras the father and the after-born natural son will each take four 
shares and the adopted son one share in the whole estate. 

(o) Annapttrni v. Forbes (1899) 23 Mad. 1, 26 t-t) Sahebeouda v. Shiddangouda (1939) Bom. 

I.A. 246. ^14. 

(p) Mayne’s Hindu Law. s. 167. <*) Pcrrozu v. Subbaraijadu (1921) 48 I.A. 280, 

(pi) 'Vcnufiopala Reddiur v. KruhnaetLomy ('71) 44 Nfiid. 6.56, 61 I.C. 690, (’22) A.P.C. 71; Asita 

A.M. 262. Nirode (1916) 20 C.W.N. 901, 33 I.C. 127, 

(q) Tliriumaleshivara v. Cariapaytja (’53) A.M. (’17) A.C. 292. 

132, (1932) 2 M.L.J. 716. (u) Tukaram v. Ramchandra (192.5) 49 Bom. 

(ql) A different view has been expressed in 672, 89 I.C. 984, (’23) A-B. 423. Guramma v. 
Moti V. Lntliman (’60) A. Raj. 122, 10 Raj. 225. Mallappa (1964) A.S.C. 310, 66 Bom. L.R. 284. 

(r) Ciriappa v. Ningappa (i093) 17 Bom. 100; • (t) Loxrtuin v. Bayubai (19.5.3) Nag. 636, (*35) 

Mclappa V. Curammo (’56) A.B. . 129; Ayyacu v. A.N. 241. Anandi Lai v. Onkar (’60) A. Raj. 251, 
Siladatchi (1862) 1 Mad. H.C. 45. 10 Raj. 160. 
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Illustrations 

(a) A, a childless Hindu, adopts a son B. A son C is then bom to A. A dies 
leaving property worth Rs. 3,000. In Bengal, B would take Rs. 1,000 and C Rs. 2,000. 
In Benares B would take Rs. 750, and C Rs. 2,250. In Bombay and Madras, B would 
take Rs. 600, and C Rs. 2,400. 

(b) A and B are two brothers. A has a son C. B, who has no son, adopts D. The 
parties are all members of a joint family governed by the Mitakshara law. After the 
death of A and B, D sues C for a partition. D is entitled to a share equal to that taken 
by C, that is, D's adoptive father’s brother’s son- Nagindas v. Bachoo (1915) 43 I.A. 56, 
40 Bom. 270, 32 I.C. 403, (’15) A.P.C. 41, overruling the Calcutta and Bombay decisions 
noted below (u’), where it was held that D was entitled not to a share equal to that taken 
by C, but to the smaller shares as if C was an after-born son. 


498. Rights of adopted son in separate property,—Power of adoptive 
father to dispose of separate property.—(1) A Hindu adopting a son does not 
thereby deprive himself of the power he has to dispose of his separate pro¬ 
perty by gift or will. There is no implied contract on the part of the adop¬ 
tive father, in consideration of the gift of his son by the natural father, that 
he will not dispose of his property by gift or will (o’). 

(2) An adopted son does not stand in a better position, with regard to 
the separate property of his adoptive father, than a natural born son; and 
there is nothing in the Hindu law to prevent a father from disposing of by 
will his separate property, and so defeating the rights by inheritance of his 
son (y). But where the boy is given in adoption under an express agree¬ 
ment that the adoptive father shall not dispose of his property to the prejudice 
of the adopted son, the adoptive father cannot dispose of the property to the 
boy’s prejudice (z). 


(3) An alienation by way of gift by the adoptive father of his separate 
property prior to the adoption is binding on the adopted son (a). 

The will of a Hindu disposing of his separate property is not revoked by 
the subsequent adoption of a son by him (h). 


Where a Hindu disposes of his separate property by will, and an adoption is made 
to him by his widow after his death, the disposition by will is not affected by the adop¬ 
tion, for the will speaks as at the death of the testator, and the property is carried before 
the adoption takes place (c). The same principle applies when the last surviving copar¬ 
cener of a joint family makes a testamentai-y disposition of his property (d) or alienates 
the property in any way before the adoption takes place (c). The adopted son takes 
subject to the provisions of the will (/), or the previous alienations. 


do) nfiahtil}(inund Doss v. Sadhii Churn (1878) 
a CjI. 423; Bachoo v. Naaindas (1914) 16 Bom. 
L n. 263. 23 I.C. 912. (*14) A.B. -38. See also 
lima V. Snhhnraija (1888) 7 Mad. 523. 

fx) Sri Pain Pat Venkata Surija v. Courf of 
Wardi (1890) 22 Mad. 383, 26 I.A. 83; Surendra 
Nath V. Kahi Chand riOO?) 12 C.W.N. 668; Piir- 
shutain v. Vamdev (1871) 8 Bom. H.C.O.C. * 196. 

(»/) Pnrshntam v. Va^iideo (1871) 8 Bom. 

II.C.O.C. 196; Snbba Reddi v. Doraisami (1907) 
30 .Mad. 869. 

^r) Siirendroo Kedinb v. Doorgasoondery (1892) 
19 Cal. 313. 536. 19 I.A. 108, 132; Nanda 
Kriihnn v. Bhiipcndra ('66) A.C. 181. 

' 0 ) See Knhtnnasnndarnm v. fComppa (1927) .54 
I A. 89. 50 Mad. 193, 100 I.C. 103, (’27) A.P.C. 
42 (gi/t before adoption). 

ii>) See Vinatjak v. Ooeindrao (1869) 6 Bom. 


HC.A.C. 224. 229. 

iri Kri%ltnamurthi v. Krishnanturthi (1927) 34 

I.A. 248, 262. >0 M.ul. 308. 518, 101 I.C. /. 9, 
C27) A.P.C. 139; Udhao v. Bhaskar (1946) Nag¬ 
pur 42.3; Lalitha Ktiinari v. Raia of Vizianagram 
*'.34) A.AI. 19; Rarttachandra v. Anasuyabai (’69) 

.A. My*.' 64; yfahadco v. Rameshtiar (’68) .8.8. 

^ ^ ^ 

*<l) Xnrntfan v. Fndmanabh (i950) Bom. 480, 
(19>(M A.n. 319. 32 Bom. L.R. 313; Vithalbai v. 
Shhnhai, 32 Bom. L.R. 301. (1930) A.B. 289; 
tihimaii v, Hanmanrao, 52 Bom. L.R* 290, (1930) 
A.n 271. 

(r) Pralhad v. Seth Cendalal fl948) Nac. 27L 
(f) Vmkatnnaratimha v, Stibba Hao (1923) 46 
M.ul. 300, 73 I.C* 991, ('23) A.M. 376; Lakfhmi- 
uara%imham v. Rajeswari ('53) Aodh. Pra. 278. 
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This section applies also to property held by a father in Bengal, he having an absolute 
power to dispose of his property, whether ancestral or self-acquired [§ 274]. 

499. Rights of adopted son in coparcenary property.— (1) An alienation 
of coparcenary property, valid when it was made, is binding upon a son 
adopted after the date of alienation [§ 270(3)] (g). Also see § 336 for the 
rights of a son adopted after partition. 

In States referred to in § 268, an alienation by a coparcener of his share in the 
coparcenary property made without legal necessity or in excess of his interest in the 
coparcenary property, is binding upon a coparcener adopted after the date of the aliena¬ 
tion (h). 

(2) Where an adoption is made by a member of a joint family governed 
by the Mitakshara law, the adopted son becomes a member of the copar¬ 
cenary from the moment of his adoption, and the adoptive father has no power 
either by deed or will to interfere with the rights of survivorship of the adopt¬ 
ed son in the coparcenary property. The same principle apphes where an 
adoption is made by a sole surviving coparcener subject, however, to any 
agreement binding the adopted son such as is mentioned in § 368 above (i). 
See also § 500. 

This section applies to ancestral property in cases governed by the Mitakshara law. 
Just as the father cannot by deed or will defeat the rights of survivorship of a natural 
born son, so he cannot defeat the rights of survivorship of an adopted son. 

Where the last male owner makes a valid bequest of his property and also gives his 
widow power to adopt, the adopted son is bound by the disposition in the will. If, under 
the will, the widow is entitled to a life estate in 'the property and the adopted son to a 
vested remainder and to a certain sum for his maintenance, it is competent to him to 
convey his interest to the widow and thus enlarge the life estate into an absolute estate 
in consideration of the increase of the amount of maintenance (j). 

Where a Hindu (A) adopted a son and by a registered deed of adoption provided 
that his wife should enjoy the property in her own right for her life, it was held that the 
deed did not affect the rights of a son adopted by the widow of A’s pre-deceased un¬ 
divided brother, as it could not be regarded as a family arrangement as far as the second 
adopted son is concerned and he was entitled to his share (k). 


500. Agreements curtailing rights of adopted son.— (1) Where the 
adopted son was a major at the time of the adoption, he may by an agree¬ 
ment with the adoptive father or the adopting widow made before the adop¬ 
tion, consent to a limitation of his rights in the pronerty of his adoptive 
father (1). 

(2) Where the adopted son is a minor, the question arises whether it is 
competent to his natural father to enter into an agreement with the adoptive 
father or the adopting widow limiting his son’s rights in the property of the 
adoptive father. This question came up before the Judicial Committee in 


(g) Vecranna v. Saijamma (1929) 52 Mad. 398, 
118 I.C. 821, ('29) A.M. 296; Brij Raj Saran v. 
AHiattce Bank of Simla (1936) 17 Lah. 686, (’36) 
A.L. 9-16; Putifippn v. Basappa (’53) Mysore 113; 
Raniachanclra v. Anasuijabai supra. 

(h) Basatvantappa v. Mallappa (1939) Bom. 243, 
(’39) A.B. 178. 

<i) Vi//o Butten v. Yamenammo (1874) 8 Mad. 

H. C. 6; Venkatanaraijana v. Subbammal (1915) 43 

I. A. 20. 39 Mad. 107. 32 I.C. 373, (’15) A.P.C. 
37; Parma Nand v. Ship Charan Das (i921) 2 


Lah. 69. .59 I.C. 256, (’21) A.L. 147. 

(/■) Ba^antkumar Batu v. Ramshankar Ray (1932) 
59 Cal. 8.59, 138 I.C. 882; (’32) A.C. 600; Rama- 
Chandra v. Anasuyabai (’69) A. Mys. 64. 

(k) Laxmibai v. Keshacrao (1941) Bom. 306, 
197 I.C. 192, 43 Bom. L.R. 214. (’41) A.B. 193. 

(0 Kat/iibai v. Tatya (1916) 40 Bom. 668, 36 
I.C. 546, (’16) A.B. 312; Pandurang v. l^armada- 
bai Ramkrishna (1932) 56 Bom. 395, 140 I.C. 200, 
(’32) A.B. 571; Puniabrao v. Sheshrao (’62) A.B. 
175, 62 Bom. L.R. 126. 


HL-36 
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Krishncimurthi v. KTHshnamuT^hi (rn) where it was held that having regard 
to a consensus of judicial decisions [excepting that in Jagannadha v. 
Papamma (1893) 16 Mad. 400], an arrangement made on the adoption of a 
minor whereby the widow of the adoptive father is to enjoy his property 
during her life-time^ or for a less period, that arrangement being consented to 
by the natural father before the adoption, is to be regarded as valid by custom 
(n). As soon, however, as the arrangements go beyond that, i.e., either 
give the widow property absolutely or give the property to strangers, they 
think no custom as to this has been proved to exist and that such arrange¬ 
ments are against the radical view of Hindu law.” An agi*eement or consent 
by the natural father is not effectual in law or by custom to validate any 
other disposition taking effect after the adoption and curtailing the rights of 
the adopted son in property in which he acquires a present and an immediate 
interest by virtue of the adoption. 

The High Courts of Madras and Andhra Pradesh (o), however, have hold 
that an agreement between the adopting mother and the natural father where¬ 
by a portion of her husband’s estate is settled upon her for her absolute use 
and enjoyment with powers of alienation is valid and binding on the adopted 
son, if the agreement is fair, reasonable and beneficial to him. 

(3) Though an agreement going beyond that sanctioned by custom does 
not bind the minor, it is not void, and it may be ratified by the adopted son 
on attaining majority, in which case he will be held bound by it (p). 


Illustrations 

(a) A, the sole surviving member of a joint Hindu family, makes a will whereby he 
bequeaths part of the joint family property to a son whom he is about to adopt, part to 
kindred and part to charity. Before the adoption takes place the natural father of the 
adopted boy executes a deed by which he consents to the provisions of the will. Im¬ 
mediately thereafter the testator adopts the son with all due ceremony. Tlie will is not 
binding upon the adopted son: Krishnamurthi v. Krishtiamurthi (1927) 54 LA. 248, 50 
Mad. 508, 101 I.C. 779, (’27) A.P.C. 139. 

(b) A grant of an annual sum for the purpose of lighting lamps in a temple made 
by the adoptive father at the time of adoption out of joiJtt family property does not bind 
the adopted son, though it may be made with the consent of the natural father, unless 
such grant is recognised by custom as a grant that can be properly made at the time cf 
adoption: Balkrishna v. Shri Uttar (1919) 43 Bom. 542, 50 I.C. 912, (’19; A.B. 101. 

(c) The following agreements are also invalid: — 

(1) an agreement providing that the widow should have all the rights to which 
v/ould have been entitled in the absence of a son: Purs/iottam v. Rakhmabai 
(1914) 16 Bom. L.R. 57, 23 I.C. 599, (T4) A.B. 28. 

(2) an agreement enabling the widow to make a gift of a part of her husband s pro¬ 
perty to her brother: Venkappa v. Fakirgowda (1906) 8 Bom. L.R. 346. 


(m) (1927) S4 I.A. 2-18. 30 Mad. 508, 101 I.C. 
779, (*27) A.P.C. 139. See also Bhasba Rabidat 
Sindh v.* Indfir Kinw'tr (1888) 16 I.A. 33. 59. 16 
Cal. 5.56. .564; Chitko v. Janaki (1874) 11 Bom. 

H. C. 199; Radi v. Lakshmibai (1887) 11 Bom. 

381; Lakdtmi v. Subramanija (1889) 12 Mad. 490; 
Visalakshi v. Sicaramien (1904) 27 Mad. 577; BaJ- 
icant Singh v. Joti Prasad (1918) 40 All. 692. 47 

I. C. . 599 . (’18) A..\. 115; Durgi v. Kanhaiya Lnl 
(1927) 49 All. 379. 101 I.C. 678, (’27) A.A. 387. 

m) Hemcndranath v. jnanendra (1936) 63 Cal. 
155, 159 I.C. 1101, (’35) A.C. 702; Banarsi Das 


V. S«mnf Prasad (19-36) 58 All. 1019, 164 I.C. 
1047, (’36) A.A. 641. 

to) Rain v. Nagammal (1929) -52 Mad. 1-8. llJ 

l. C. 449, (’28) A.M. 1289. Reference may ^ 

m. ide to Venkatarao v. Venkateshtcararao ( .56> A. 
.\ndh. Pra. 1. Also see Purnananda v. Purnanadam 

(•61) A.A.P. 435. « j 

(p) Ramasami v. Venkataramaiyari (1879) 2 Maci. 
91. 101. 6 I.A. 196. 203; Kali Das v. Bnat 
Shonker (1891) 13 All. 391. 393; Suhramnma 

Chettiar v. Vetayudam Chetiar (1932) 55 Mad. 

408, 135 I.C. 311. (’31) A.M. 808. 
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(3) an agreement enabling the widow to settle immovable property forming part 
of her husband’s estate in favour of her daughter: Vyasacharya v. Venkuhai 
(1913) 37 Bom. 251, 17 I.C. 741. 

In Krishnamurfhi v. Krishnamurthi referred to above, it was held by their Lordships 
of the Privy Council that the consent of the natural father as such cannot affect the rights 
of the boy, for those rights do not arise until after his rights as a natural father become 
non-existent. It was abo held that the natxiral father cannot bind his son by his consent 
given as guardian aTid manager of the estate of his son, for “the natural father is not 
managing the estate of his child when the estate referred to is the estate which he will 
only get after adoption by another person.” As to the doctrine of approbate and repro¬ 
bate resorted to in some cases in support of the validity of the agreements now under 
consideration their Lordships said; “Next can the case be solved by the doctrine of 
approbate and reprobate? Their Lordships think clearly not, for the doctrine of appro¬ 
bate and reprobate assumes election, and the adopted son has no election. He cannot 
undo the adoption and be as he was.” Their Lordships eventually held that the only 
ground on which even an agreement limiting the enjoyment by a widow of her husband’s 
property during her lifetime could be upheld was that such an agreement was sanctioned 
by custom established by the consensus of judicial decisions. 

VI.—DIVESTING OF ESTATE ON ADOPTION BY WIDOW 

Preliminary note.—The question of divesting of estate by adoption can only arise 
when the adoption is made by a widow after her husband’s death. It can never arise 
when an adoption is made by a man in his lifetime; for, in that case, his estate vests, on 
his death, in the adopted son as his nearest heir, and it cannot vest in any other person. 
But when an adoption is made by a widow after her husband’s death, it may be that his 
estate is, at Uie date of adoption, vested in the widow as his heir or it may be that it has 
passed to others and vested in them as in illustration (c) to § 502 below. The question 
then arises whether the adopted son is entitled to the estate of his adoptive father in 
whosoever*s hands it may be at the date of adoption. The answer is in the negative; 
he is entitled to it in certain cases only, these being the cases set forth in § 502 below. 

Again, if the adoptive father was a member of joint family governed by the Mitakshara 
law at the time of his death, it may be that his interest which passed to his coparceners 
by survivorship is still vested in them at the date of adoption by the widow, or it may 
be that it has passed from the sole surviving coparcener on his death to his heirs. In the 
foi-mer case the adoption vests in the adopted son the coparcenary interest of his adoptive 
father. As to the latter case there was a conflict of opinion. The subject is dealt with 
in § 506 below. 

The subject-matter of § 502 is closely connected with that of § 471, namely, “Termi¬ 
nation of widow’s power to adopt.” The two sections relate to the same subject in 
different forms. 

501. Vesting and divesting of estate.—A valid adoption by a widow, if 
her husband was divided at the time of his death, may divest an estate of 
inheritance. It may, if her husband was a member of a joint family governed 
by the Mitakshara law, divest rights acquired by survivorship. The question 
what estate of inheritance is divested by adoption, is dealt with in §§ 502 and 
503 below. The question in what cases adoption can divest rights acquired 
by survivorship, is dealt with in § 506 below. [Also now see notes to §§ 471 
and 472.] 

501A. Vesting on adoption by widow.—^There can be divesting not only 
when adoption is made by a widow, but also when it is made by a widower 
after the death of his wife. In such cases the adopted son gets the stridhana 
property of his adoptive mother by divesting the person in whom it had 
vested in the meantime, e.g., the mother or father of the deceased wife of the 
adopter (q). 


(g) Subramanhin v. Muthiah Chettiar (1045) Mad. 638. 
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502. Divesting of estate of inheritance.—Where a widow adopts, *one 
of the objects of adoption is to perpetuate the adoptive father’s name by secu¬ 
ring an heir (§ 447). It now remains to be seen how far this object is 
attained. §§ 471, 472 and this paragraph may be read together. 

In the cases mentioned in § 471(1) the adoption is valid. The widow 
divests herself and the adopted son gets the property. [Vide ills, (a), (b), 
(c), (d), (e) and (g) of § 471.] 

In the cases mentioned in § 472(2) (a) the adoption is invalid. No ques¬ 
tion of divesting the estate arises. [Vide ills, (f), (h), (i) and (j) of § 471.] 

In the cases mentioned in § 471 (2) (b) the adoption is valid and divests 
the property. 

In the case mentioned in § 471 (2) (c) the same result ought to follow. 

But a valid adoption does not divest the estate of a person other than 
the adoptive father which had passed to his heir prior to his adoption, even if 
the adopted son might have succeeded to it if the adoption had been made 
earlier, i.e., prior to the opening of the succession (ql). In Ramchandra v. 
Balnji (r) a Full Bench of the Bombay High Court held that if on the death 
of a sole surviving coparcener or the last male owner his property has 
devolved uF>on his heir by inheritance and on his death it has vested in his 
own heir, the subsequent adoption in the family of the sole surviving copar¬ 
cener or the last male owner will not divest it from such heir. This decision 
was overruled by the Supreme Court in KrishTiamurthi v. Dhrvwaraj (rl). 


' Illustrations 

(a) A dies leaving three widows, and SW, the widow of a predeceased son. On A’s 
death his estate vests in his widows. SW then adopts a son to her husband. The adoption 
does not divest the estate vested in A’s widows: Dhamidhar v. Chinfo (1896) 20 Bom. 250. 

(b) A dies leaving a widow W and a brother B. On A’s death his estate vests in 

W as his heir. B then dies leaving a widow BW with authority to her to adopt a son. On 
B’s death, his estate vests in BW as his heir. While W is still alive, BW adopts a son X 
to her husband B. The adoption is valid, but it will only divest the estate of B vested 

in BW so as to vest it in X; it cannot divest the estate of A vested in W. 

(c) In the case put in ill. (b) BW adopts X after the dea^ of W, and a/ter the 

estate of A has passed on W’s death to A’s sapindas. The adoption will j 

estate of A vested in his sapindas; Kally Prosonno Chose v. Gocool Chunder (1877) 
2 Cal. 295. 

(d) A dies leaving a widow W, and two brothers B and Bl. On A’s death his 

vests in W as his heir. B dies leaving a son BS. Then Bl dies leaving a widow " 
with authority to her to adopt a son to him. While W is alive, BIW adopts a j 

husband Bl. l^e adoption is valid; it will divest the estate of Bl vested m BJ 

vest it in X, but it will not divest the estate of A vested in W. On W^s death, how , 

the heirs to the estate of A will be his brothers’ sons BS and X, and they will i^eri 


hall the property ot A, not even u me aaopuon was r * no-r 

fraud of BS: BHubanestoari Debi v. Nilcomul (1886) 12 Cal. 18, 12 * cr* 

was made to this case by the Supreme Court in Shrinivos v. Narayan (1954) A.o.u. . 
57 Bom. L.R. 678, (1955) S.C.R. 1. Also see the Patna case cited below (s). 


(q1) Shriniuns v. Narayan (1955) S.C.R. 1, 57 
Bom. L.R. 678, (’54) A.S.C. 379. Also see § 472 
ante. 

(r) (1955) 57 Bom. L.R. 491 (F.B.). 

(rl) (’62) A.S.C. 59; (1961) 2 S.C.J. 582; 64 


Bom. L.R. 16.3 (overruling 57 Bom. L.R. 491 

(F.B.); See 5 472, supra. 

(s) Chandrachoor Deb v. Bibhutibhushan Deca 

(1944) 23 Pat. 763. 
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565 


In a case decided by the Madras High Court the decision on the question of relation 
back and divesting of estate was founded on the theory of spiritual ^nefit (si). 

It is clear from §§ 471 and 472 that adoption made by the widow relates 
back to the death of the adoptive father. The rights of an adopted son are 
not affected by reason of the fact that the joint status of the family which he 
seeks to enter by virtue of his adoption has become terminated either by a 
prior partition between the surviving coparceners or by the death of the sole 
surviving coparcener. Reference may be made to the recent decision of the 
Supreme Court in Govind Hanumantha v. Nagappa (s2). 

503. Further case of divesting of estate in Bombay.—It is clear from 
§ 471 that the widow’s power to adopt is at an end in some cases. If she does 
adopt in such a case, the adoption is invalid, and it does not divest the estate 
vested in another. It is now settled law that the power to adopt does not 
depend upon any question of vesting or divesting (t). It has, however, been 
held by the High Court of Bombay (u), that if the widow in such cases adopts 
with the consent of the person in whom the estate was vested, the adoption is 
not only valid, but it divests the estate vested in the consenting party. The 
High Court of Bombay stands alone in holding this view which cannot be 
supported. The High Court of Madras has expressly dissented from it (u). 

504. Stridhana not divested.—Adoption by a widow does not divest her 
stridhana (to). 


505. Maintenance of widow on divesting of estate.—Subject to any 
agreement that may have been made by the widow prior to adoption [§ 500], 
a widow whose estate is divested by adoption is entitled only to maintenance 
out of her husband’s property (x). 

In fact, her rights are reduced to what they would have been if the husband had 
left a son. 


506. Adoption by widow in a joint family.—When a member of a joint 
family governed by the Mitakshara law dies and the widow validly adopts a 
son to him [§§ 462(2), 462(3), 472 and 473], a coparcenary interest in the 
joint property is immediately created by the adoption co-extensive with that 
which the deceased coparcener had, and it vests at once in the adopted son. 


/(lustrations 


(a) In the ills, (a) and (b) to § 472 the adopted son becomes a member of the 

coparcenary and is entitled to the share of his adoptive father. 

(b) In the ills, (d), (e) and (f) to § 472 the adopted son being in the senior line 

becomes entitled to zamindary, raj, or talukdary respectively by the rule of lineal primo¬ 

geniture [§ 590] and thus divests the junior member of the family in whom the property 
has been vested in the interval between the death of the adoptive father and the adoption. 

(c) In ill (g) to § 472 the adopted son P is entitled to jivai estate and divests the 
Thakore in whom it is vested subject to being divested by adoption. 


(si) Venkalakshmi Ammal v. lagannathan (’63) 
A.M. 316. 

(s2) (’72) A.S.C. 1401 Reference has been 
made to this decision in $ 472 supra. 

(I) See % 471(3). 

(u) Btibit V. Rutnoii (1897) 21 Bom. 319; Pa\japa 
V. Appanna (1899) 23 Bom. 327; Bhimappa v, 
Basaiia (1905) 29 Bom. 400; Sitidappa v. Ningono 
gavda (1914) 38 Bom. 724, 27 I.C. 51, ('14) A.B. 


107. Reference may be made to Voman s-. Vcnla/i 
(1921) 4.5 Bom. 829; Vasudeo v. liamchandra 
(1898) 22 Bom. .5.51, 35.5 (F.B.). 

(e) Annammah v. Mabbu Bali Reddy (1873) 8 
Mad. H.C. 108. 

uc) West and Buhter, 4th ed., 1033. 

(x) Jamnabai v. Raychand (1883) 7 Bom. 225; 
Dalel V. Ambika (1903) 25 All. 266. 
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as Z'^ survives at the time of adoption 

as in Ills (a) anJ (b), is no bar to an adoption m the joint family. The family continues 

to be joint so long as any widow remains in it wnth a power to adopt. A & B, iWo brothers 

\scie members of joint family. A died leavine a widow. B afterwards adopted D and 

uaL ^ ^ ''In'"'';' held that the adoption 

If nil ^ ^ adopted son could claim a repartition of the properly in the hands 

of D. but was not entitled to the Watan that belonged to the family (;/).' 

Tile joint family does not come to an end on the death of the last male coparcener. 

I continues to exist so long as a widow of a coparcener remains. If there is eyen one 

widow she can aJopt, and the adopted son will divest the property, wherever it is vested 
at the time (z). 


If there is more than one widow Ixith can adopt; both 
when the two widows are in the relation of mother-in-law 
last case only the first adoption is valid. 


adoptions are valid (a) except 
and daughler-in-law’. In the 


AI-IKNATIONS made prior to adoption 

507. Adopted son s rights date from adoption.—The rights of an adopted 
son aiise for the first time on his adoption. He may, by virtue of his rights as 
adopted son, divest other persons in whom the property vested after the 
death of the adoptive father, but all lawful alienations made by previous 
holder would be binding on him (b). His right to impeach previous aliena¬ 
tions would depend upon the capacity of the holder who made the alienation 
as well as on the nature of the action of alienation. When the holder was a 
male who had unfettered right of transfer, e.g., the last surviving member of a 
joint lamily, the adopted son could not impeach the transfer (c). In ca.se of 
females who had restricted rights of transfer even apart from any adoption, 

the transfer would be valid only when they are supported by legal necessity 
[§ 509]. 

The doctrine of relation back has no application to the case of any 
lawful alienation eftected by a male or female heir since the death of the 
adopti\'e father and before the date of adoption [§ 472(2)]. This would 
seem to be well-settled law. A contrary view, however, has been taken in 
the undermentioned decisions of the Mysore High Court (bl). In a later 
decision the Bombay High Court has expressed disagreement with that view 
(b2) and held that a son adopted after the alienation by a sole surviving 
coparcener of the family would not be entitled to divest the alienee in whom 
properly has vested in any such case. 

508. Alienations by adoptive fatlier prior to adoption. —An adopted son 
is bound by alienations made by his adoptive father prior to the adoption to 
the same extent as a natural-born son would be [§ 498(3), § 499(1)]. 

599. Alienations by \v4dow before adoption.— (1) The rights of an adopted 
son spring into existence at the viomeiit of adoption, and displace the rights 


Of) fianii lifindro Balaji \. Sfi$ikar Apparao (1943) 
Boni. 33 3. 

VmaJpni v. Softi 09 56) 60 Boni. 102, oS 
Bom. L.R. 100, 162 I.C. 133, C16) A.B. 133. 
i<ii Mst. Droupadi v. Vikram 11939) X.\ 2 , SS. 
ih) Jivaii \\ Uanmanf. 32 Bom, L.R. 327, 
(1930' .\.B. 560; Pralhad v. Seth Ccmlahl 094$) 
Nag. 271. 


(<•) \. Sfitfrifunio, 32 Mad. 39S; Pfalhntl 

\. Seth Gendalfil il94S) Nas, 271. 

iZ>l) Mahntlcvoppti Cha*io0<tsrippti (66) A. 

Mys. 13; Xfiiulappo \. ShiUgouJu <*64) A. My?. 

ih2) Rfihsoudn v. Anna Xctngofula C6S) A.B. S; 
MahtuU o \ . lifuncshn ar {6S) A-B. 32 3. 
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of the widow and of all persons claiming under a title derived from her. The 
result of the adoption being to divest the widow’s estate, the widow cannot 
after adoption alienate any portion of her husband’s estate for any purpose 
whatever. 

(2) As regards alienations made by the widow before the adoption, if 
they are made for a legal necessity [§§ 181A, 181B], or with the consent of 
the next reversioners [§ 183], the adopted son is as much bound by them as 
the reversioners would be (d). But if the alienation was made without legal 
necessity or without the consent of the reversioners, the alienation is valid to 
the extent only of the widow’s interest in the estate iip to the date of adop¬ 
tion. After adoption the alienee has no power to retain the property as 
against the adopted son unless the claim of the adopted son has become barred 
by limitation. The rights of the adopted son do not await the determination 
of the widow’s estate by her death as in the case of reversioners (e). Refer¬ 
ence may be made to the observations of the Supreme Court in Naivarlnl v. 
Daduhhai (1954) S.C. 61, (1954) S.C.R. 339 and the Full Bench decision of 
the Bombay High Court referred to in § 509A. 

Alienation with consent of reversioners. —If the alienation was made by the widow 
with the consent of the next reversioners, but under circumstances which do not raise a 
presumption of legal necessity, the Court will upon proof of those circumstances set aside 
the alienation as against the adopted son (/) [§ 183], 

Limitation. —The period of limitation for a suit by an adopted son against an alienee 
from ie widow is 12 years from the date when the possession of the alienee becomes 
adverse to him; see Indian Limitation Act, 1908, art. 144. Where a sale is not for legal 
necessity, the adopted son is entitled to treat it os a nullity, and he may sue for possession 
without suing to have the sale set aside (g); hence art. 91 of the Indian Limitation 
Act. 1908, will not come in his way (g). See notes to ^ 209. 

Now see Articles 65 and 59 of the new Limitation Act 1963. 

A son adopted by a widow after the death of the first adopted son divests the adop¬ 
tive mother of the estate inherited by her from her first adopted son and is unaffected by 
alienations made by her without necessity (h). 

Vni.—SURRENDER PRIOR TO ADOPTION 

509A. Surrender prior to adoption.—If prior to his adoption a valid 
surrender is effected by his adoptive mother, the subsequently adopted son 
can divest the property which has already vested in the surrenderee. This 
view was taken by a Full Bench of the Bombay High Court (i) overruling a 
number of earlier decisions of that Court. The question had been expressly 
left open when it had been referred to a Full Bench of the same Court in an 
earlier case (j). [See § 197(6)]. 


1(1) Lakstimana Halt v. Lakshmi (1882) 4 Mad. 
161); Lakihman Bhau v. Radhabai (1887) II Bom. 
609; Aiitnii v. Dattaji (1895) 19 Bom. 36; Moro 
Saraijan v. Ba/o/i (1895) 19 Bom. 809. 

ic) (1887) 11 Bom. 609, supra-, (1895) 19 Bom. 
809, iupra; Ramukri^hna v. Tripiirabai (1909) 33 
Bom. 88, 1 I.C. 647; Vaidijanatha v. Saoi()ifi 

(1918) 41 Mad. 75. 42 I.C. 245. (*18) A M. 469 
(F.B.] overruliDB Srreramulu v. Kristamma (1903) 
26 Mad. 143; PUu v. Babaji (1910) 34 Bom. 165, 
4 I.C. -584 (invaKd sorrender—%ubsequenl adop- 
tiool; Sakharam v. Thama (1927) 51 Bom. 1019, 
107 I.C. 265. (’28) A.B. 26 [invalid surrender— 
subse<|Uent adoption). 


(f) Ramkri\linii v. Tripurahai (1911) 13 Bom. 

L.R. 940. 12 I.C. .529. 

(g) Haruimantcila v. Irf’ou.da (1924) 48 Bom. 

654. 84 I.C. 374, (’2.5) A.B. 9. 

Oi) IlaninaiU v. Kris/ma (1925) 49 Bom. 604, 
89 I.C. 62, (’25) A.B. 402; Pattu Achi v. Raia- 
Bopatu Pillai (1941) Mad. 970, (’41) A-M. 699; 
Covindii V. Slienfad (1949) Nag. 416, (’52) A.N. 
199. 

<i) Bahuboti v. Cundappa. l.L.R. (19-54) Bom. 
1026, 56 Bom. L.R. 501 (F.B.); Tukaram v, Mt. 
Ganiii (’.57) A.N. 28. 

(/) Pundu Mari Lotc v. Shripati (1954) Bom. 
169 (F.B.), 55 Bom. L.R. 647, (’53) A.B. 428. 
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IX.—EFFECTS OF INVALID ADOPTION 

510. Effect of invalid adoption.—As a general rule it may be laid dov^m 
that where there has been an adoption in form, but such adoption is invalid, 
the adopted son does not acquire any rights in the adoptive family, nor does 
he forfeit his rights in his natural family (k). 

511. Gift to a person whose adoption is invalid.—Where a gift or bequest 
is made to a person who is described as an adopted son, but such person was 
not adopted at all, or if he was adopted, his adoption is held to be invalid, 
the validity of the gift or bequest depends on the intention of the donor or 
testator to be gathered from the language of the deed of gift or will and from 
the surrounding circumstances (i). 

If the intention is to benefit the donee as persona dcsignata [that is a designated 
person] the addition of his supposed relationship is merely a matter of description, and 
the gift prevails though the description is incorrect (m). But if the assumed fact of 
adoption is the reason and motive of the gift and indeed a condition of it.” then the gift 
carmot take effect if the adoption is pronounced invalid (n). Reference may be made 
to the undermentioned decision of the Supreme Court (nl) 


Illustrations 

^ bequeaths a legacy “to Koibullo whom I have adopted,” and directs his wife 
to perform the ceremonies according to the Shastras and bring him up.” lihe ceremonies 
are n^ perfoiTned, and the adoption is held invalid. The bequest, however, to Koibullo 
IS valid, for it cannot be said in this case that the assumed fact of adoption was the reason 

^bat it was a condition of the gift. The intention is to benefit 
the individual, named Koibullo. The addition of his supposed character (of adopted son) 
IS sirnply a matter of description. His identification is complete, and the gift will there- 
lore take enect, though the description (of his being an adopted son) is incorrect. In 

Koibullo takes as a persona designata: Nidhoomoni v. Saroda 
(1876) 26 W.R. 91. 3 I.A. 253. See the Indian Succession Act, 1925, s. 76. 

, , A adopts a son B. He then executes a writing whereby he authorizes B to oiler 

oblations of pinda and water to him and his ancestors *‘by virtue of his (B) being my 
adopted son, and then makes a bequest to him of all his property. It is found that the 
adoption is invalid. The bequest to B does not take effect, for the words “bt/ virtue of B 
being my adopted son” show clearly that it was the intention of A to give his property to 
B as his adopted son: Fanindra Deb v. Rajeswar (1885) 11 Cal. 463, 12 I.A. 72. 

X.—MODE OF PROOF: ESTOPPEL 

512. Burden of proof and evidence.—The fact of adoption must be 
proved in the same way as any other fact. There are no special rules of 
evidence to establish an adoption (o). But the evidence in support of an 


ik) Btnioni v. Anibabnij (1863) 1 Mad. H.C. 

363; Lakshninppa v. fiojnnia (187.5) 12 Bom. 

If.C. 364, 397; VaitliiUiicain v. \otcsa (1914) 37 
M.ul. 529. 15 I.C. 299. {’14) A.M. 460; Dalpat- 
sincii V. nnisingii (1915) 39 Bom. 528, 29 I.C. 
943. (’15) .A.Ii, 93; Vamnn v. Vciikaii (1921) 43 
Bom. S29, 61 I.C. 460. (•21) A.B. 55; Hart Dm 
Chntlcrii v. Mnnmntbn Xntb Moiilik (1937) 2 Cal. 
265. 160 I.C. 332. (’36) A.C. 1. 

(/) Fanindra Deb v. Rnicsivar (1SS5) 11 Gp'. 

463, 12 I..A. 72. at p. 89; Puncbaksltammma \ 
Cbinnabbffji (•67) A.S.C. 207. 

(»i) .V/f//ioomoni v. Saroda (1876) 26 W.R. 91, 
3 I.A. 2.53; Birettcar v. Ardlia Chandcr (1892) 19 
Ca). 452, 19 I.-A. 101; Stibbaraijar v. Siibbammal 
(1901) 24 Mad. 214. 27 I.A. 162; Miirari Lai v. 
Kundan Lai (1909) 31 All. 339, 1 I.C. 687; KJtub 


Singh V. Rfimp Lai (1919) 41 All. 666. 52 I.C. 
311, (*19) A.A. 391; Bai Dhondubai v. Laxnianrao 
(1923) 47 Bom. 63. 68 I.C. 504, (’22) A.B. 352. 

(n) (1885) 11 Cal. 463. 12 I.A. 72, stspra; 

Snrendra Keshnb v. Doorgasoondenj (1892) 19 Cal. 
513, 19 I.A. 108; Knramsi v. Karsandas (1899) 23 
B<jm. 271; Pralhad v. Shantabai (1947) Nag. 211. 

(fil) Ranganathan v. Periakaruppan (1958) 
S.e.R. 214. 

(o) See Hnradhiin v. Muthoranath (1849) 4 

414, 425 facquiescencej; Chandra Kimuar 
V. Xarpat Singh (1906) 34 I.A. 27, 29 .All. 184 
[.admission]: Ajabting v. Xanabhau (1898) 26 I..A. 
4S. 3 C.W.N. 130 [ped'gree]; Lai Achal Ram v. 
Kazint Hiiscin (1905) 32 I.A. 113. 27 -All. 2<1 
(tradition in a tcaiib-ul-arz]; Riip Xara.n v. Capal 
DcLi (1909) 36 I.A. 103, 36 Cal. 780. 3 I.C. 
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§§ 512, 513 


adoption must be sufficient to satisfy the very grave and serious onus that 
rests upon any person who seeks to displace the natural succession by alleg¬ 
ing an adoption (ol). That onus is particularly heavy where the adoption 
is made a long time after the date of the alleged authority to adopt (p). But 
when there is a lapse of a very long period between the adoption and its 
being questioned, every allowance for the absence of evidence to prove such 
fact must be favourably entertained (q). It stands to reason that after a 
very long term of years, and a variety of transactions of op>en life and conduct 
upon the footing that the adoption was a valid act, the burden must rest 
heavily upon him who challenges its validity (r). 

Failure to produce accounts may in the facts of a particular case be a very suspicious 
circumstance (rl). 

The performance of the funeral rites of deceased by the person who claims to have 
been adopted to him thereafter by the widow of the deceased does not necessarily sustain 
an adoption unless it clearly appears that the adoption itself was performed under circum¬ 
stances as would render it valid (r2). So also the performance of the marriage of the son 
alleged to have been taken in adoption by the alleged adoptive mother is a circumstance 
of neutral value when the alleged adoption is otherwise disproved (r3). 

I 

An ex parte statement made by a widow in mutation proceedings that she had autho¬ 
rity from her husband to adopt is not admissible in evidence against the reversioners in a 
subsequent suit challenging the adoption either under sec. 32(3) or sec. 33 of the Indian 
Evidence Act, 1872 (s). 

Statements made by a testator in his will to the effect that the legatee was the adopted 
son of the testator can be used as evidence by the legatee in a suit for a declaration of 
adoption (t). 

513. Estoppel,—(1) A person who is otherwise entitled to dispute an 
adoption may, by his declaration, act or omission, be estopped from disputing 
it. The rule of estoppel is laid down in s. 115 of the Indian Evidence Act, 
1872. It is as follows: 

“Where one person has, by his declaration, act or omission, intentionally 
caused or permitted another person to believe a thing to be true, and to act 
upon such belief, neither he nor his representative shall be allowed, in any 


382 [lapse of limelj Prem Deti v. Shombtiu Sath 
(1920) -12 All. 382. 76 l.C. 601. ('20) A.A. 322 
[lapse of time); Putin Lot v. Parbati Kunwar 
0915) 42 I.A. 135. 37 All. 339. 29 l.C. 617. 

('15) A.PC. 1.3 [need adopter); Diwakar v. Charts 
(Irrnlnl (1917) 44 Cal. 201, 39 l.C. 6, ('16) A.PC. 
61 [absence of deed aod of entries of evpenditure 
in cercmoniosl. Cokul Chandra v. Biswanath ('64) 
A. Orissa 160; Jagdeo Singh v. S/iteadcnt Singh 
(•63) A.P. 331. 

(ol) For instance see Ragavamma v. Chinch^ 
amma ('61) A.S.C. 136. Also see Covinda v. 
Chimabai ('68) A. Mys. 309. 

ip) Dal Bahadur Singh v. Bijai Bahadur Sin^^i 
<19J0) 57 I.A. 14. 52 All. 1. 122 l.C. 8. ('30) 

A.PC. 79; Dctnkka v. Giraddi (•56) A.B. 99; Sum- 
antrabai v. Ri^habhkumar (1953) Nag. 69. (*52) 

A.X. 293; Hariharsingh v. Deonaratjan (1954) Nag. 
692, (*54) A.N. 319; Balnk Ram v, Nanun Mai 

rl9J0) 11 Lnh. 503, 128 l.C. 532. ('30) A.L. 

379; Bhwnnath v. Dhapu ('66) A.C. 13. 

(q) Debt Prasad v. Tribent Debi C70) A.S.C. 
1286 (lapse of 54 years). RamakrUhna Pillai v. 
Tintnarafjana Pillai (1932) 35 Mad. 40. 139 l.C. 
684. (*32) A.M. 198; Roshan Lai v. Samar Nath 


(1938) Lah. 173, ('37) A.L. 626; Venkata Rama 
V. Bhaskararao ('62) A.A. P. 29; Surajbai v, Sada^ 
s/iiv, ('58) A.M.P. 100. 

(r) Vertkata Seetharamn Chandra Row v. Kon- 
chumarthi Raiu C25) P.C. 201; V, Ramaroo v, K. 
Bhaskarrao ('69) A.S.C. 1359; Nagayasami v. 
Kochadai ('69) A.M. 329; NandkUhorc v. Brt/bc- 
hari (*35) Rajasthan 65; Permanand v. Laxmuuirain 
(*55) M.B. 129; Venkatcratnarn v. Venkatanarasa- 
tfamma (*64) A.A.P. 109; Godawari Devi v. S?<bh 
fCarort ('54) Ajmer 57. Also see cases cited under 
§ 489(1), supra, 

(rl) See Kishori Lai v. Chaltibai (1959) S.CJ. 
560. ('59) A.S.C. 504 and the cases cited at p. 
310 of the report. Also see Chotibai v. Ganeshlal 
('64) A.M.P. 302. As to shifting of onus of proof 
see, for iristancc. T/iirumn[ v. Koppiah (1966) II 
155. 

(r2) Tayammaul v. Sashchalla (1865) iO M.I.A. 
429; Kishori Lai, supra, 

(r3) Kishori Lai, supra, 

(t) (1930) 57 I.A. 14, 52 AH. 1, 122 l.C. 8. 
(’30) A.PC. 79, supra. 

it) Chandreshwar v. Bisheshwar (1926) 5 Pat. 
777, 101 l.C. 289, ('27) A.P. 61. 
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suit or proceeding between himself and such person or his representative, to 
deny the truth of that thing” (u). 

(2) Estoppel operates merely as a personal dis-qualification, and does not 
bind any one who claims by an independent title (u). 

(2a) Estoppel does not confer status. It shuts out the mouth of certain 
persons if they try to deny the adoption. So if both the parties are equally 
conversant with the true state of facts the doctrine of estoppel can have no 
application 

(3) A person may be so estopped although he was acting in good faith, 
or without a full knowledge of the circumstances, or was under a mistake or 
misapprehension (to). 


(4) The misrepresentation to operate as an estoppel must be of a matter 
of fact. An erroneous expression of opinion that an adoption was valid in 
law cannot lead to an estopi>el (x). 

(5) Mere acquiescence in an adoption, or mere presence at an adoption, 
does not create an estoppel (y)or even subsequent conduct recognising the 
adoption (z). 

J and R are two Hindu brothers. In 1908 J executes a deed purporting to adopt D 
as a son to him. J dies 1912. R dies in 1914 leaving a daughter S. On R’s death O 
takes possession of his estate claiming to be entitled to it as R’s brother’s adopted son. S 
sues D for a declaration that she is entitled to R’s property as his heir. D alleges that he 
was validly adopted by J, and that there was a giving and taking in adoption, and further, 
that if there was no giving or taking. R was estopped from disputing his adoption by 
reai-on of certain acts and representations of his, and S, claiming through R, was also so 
estopped. The acts and representations alleged to lead to estoppel are (1) that R had 
brought D from his village and been a witness to the deed of adoption, (2) that R had 
allowed D to perform the cremation ceremony of J, and (3) that at the time of D’s mar¬ 
riage R had represented that he was the adopted son of J. No giving or taking in adop¬ 
tions was proved to have taken place. (If so, though there was an adoption in fact as 
shown by the deed of adoption, there was no valid adoption in laie.] Held by the 
Judicial Committee that no estoppel arose under sec. 115 of the Indian Evidence Act, 
1872. No estoppel can arise unless there was a misrepresentation as to a matter of fact. 
It is clear that there was no misrepresentation on the part of R as to the fact of the adop¬ 
tion. An adoption in fact was there. But R may have believed, though wrongly, that 
the adoption was also I’alid in lauj; but that creates no estoppel at all. In the course 
of their judgment their Lordships cited a passage from the judgment of the Judicial 
Committee in Gopee L,olVs case (a) which is as follows; ’But it appears to their Ixjrdships 
that there is no estoppel in the case. There has been no misrepresentation on the 
of [RJ. [Rj is alleged to have represented that (D) was adopted. The [defendants] 
case is that he was in fact adopted. So far as the fact is concerned there is no misrepre¬ 
sentation. It comes to no more than this, that [R] arrived at a conclusion that the adop- 


• 11 ) nhninin Kiniunr Unluant Singh fl912) 39 
I.V. 112. IIS, 34 All. 3‘)H. 1-5 I.C. 673 {repre- 
'fnriIjMri l>\ .1 u idow that she had power to 
1 ^ St/rf fiflm Keshuh v. Doorgasoon<lenj (1892) 
19 I \. U)\ 128. 19 Cal. 513, 532 (no mis- 

, llori Shintknr v, lincfiurai (1907) 34 
I. V. 12*). 29 All. 519 (denial of adoption by per- 
.idr>ptrd]; Dhoratfk Prakasli v. Katatcnti ( 1928) 
39 \ll. 885, 110 I.C. 665, ('28) A.A. 459 (adop- 
I ha*len»xe<I hv adoptixe mother]* Lornton v. 
Jhth'ti A.N. 241. 

'Ll Dh/rntfn Ktinttnr v. Boluant Sin^h (1912) 39 
I A, 112. 118, 11 All. 198, 15 I.C. 673; Dhanrni 
X. Soni Uni <1925) 52 I.A. 231, 243. 52 Cal. 482, 
496, 87 I C. 157, ('2.5) A.PC. 118. 

<tl) A8s/iori L^il V. Chaltihai i'59) A.S.C. 304; 


Etill'imoni Xeiranand ('67) A. Orissa 

/affdco Sin/j/i v, Shitadeni Siffgh (’6o) A.P. 

(ir) Snrai Chuftrlcr v. CJopetl Chund^r (1892) 19 
I.A. 203, 21.5, 20 Cal. 296, 310. 

(t) Copcc Loll V. Chuudraolce (1872) I.A. Sup. 
v«.l. 131. 133, 11 Brn«. L.R. 391; a 92 . 3 > 52 LA. 
231. 242-243. 52 Cal. 482. 495, 87 I.C. 3^/, 

■ •25) A.PC. 118, supra. 

(I/) Giinihnansunmi v. Rttmalakshmainina 
18 M.id 53. 60; Vnithilincant v. .Miinigoian (1914) 
37 M.«l. 329, 15 I.C. 299. ri4) A.M. 460. 

(z) Tirkarfeanda Mallaneniida v. Shicappa Fatii 
11943) Bom. 706, 4-5 Bom. L.B. 992. ('44) A.B. 

(1872) I.A. Sup. Vol. 131. 133. II B«ig. 
L.R. 391. 
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tion which is admilted in fact was valid in law, a conclusion which in their Lordships 
judgment is erroneous; but that creates no estoppel, whatever between the parties”: 
Dhanra) v. Soni Bat (1925) 52 I.A. 231. 52 Cal. 482, 87 I.C. 357. (’25) A.P.C. 118. [Another 
point taken in the case was that an estoppel in cases of adopiion was purely personal, so 
that if R was estopped, his daughter S could not be estopped. Their Lordships were 
inclined to this view, but they did not base their decision on that argument]. 

A situation c:.n arise in which a previous award declaring an adoption to be invalid 
and acceptance of benefit under that award by the alleged adopted son and acting upon 
the awaid by the adoptive mother may create an estoppel against them from contending 
that the mother had not lost her right of adoption and asserting that she could adopt tlie 
same person as a son to her deceased husband. In such a ca^e the estoppel is available 
to prevent fraud and a circuity of action (b). 


513A. The doctrine of factum valet in relation to adoption.—The texts 
relating to the capacity to give, the capacity to lake, and the capacity to be 
the subject of adoption, are mandatory. Hence the principle of jactum valet 
is ineffectual in the case of an adoption in contravention of the provisions of 
those texts (c). 


514. Limitation.— (1) The period of limitation for a suit to obtain a 
declaration that an alleged adoption is invalid, or never in fact took place, is 
6 years from the date when the alleged adopiion becomes known to the 
plaintiff [the Indian Limitation Act, 1908, Sch. I, art. 118]. 

(2) The period of limitation for a suit to obtain a declaration that an 
adoption is valid is 6 years from the date when the rights of the adopted son, 
as such, are interfered with [the Indian Limitation Act, 1908, Sch. I, art. 119]. 

(3) Now see Articles 57, 58 and 65 of the new Limitation Act, 1963. 

Art. 118 applies only to a suit under sec. 42 of the Specific Relief Act, 1877, /or a 

declarator}/ decree that an adoption is invalid or did not take place. The article appli¬ 
cable to a suit by a reversioner for posscs.^ion of immovable properly on the death of a 

Hindu female is art. 141 (see § 209 above], even if it is necessary to decide in the suit 

whether an adoptio>i U’a.s or was uot ratid: Kalyanadappa v. Charib(isappa (1924) 51 i.A. 
220, 48 Bom. 411. 79 IC. 971, (’24) A.P.C. 137. 

XI.—KRITKIIVIA ADOPTION 

515. Kritrima form of adoption.—The kritrima form of adopiion is 
prevalent in Ivlilhila and the adjoining districts, and it is recognized by the 
law. Either man or woman can adopt in this form. The following are the 
main points of distinction between dattaka adoption and kritrima adop¬ 
tion: — 

(1) The consent of the adopted son is necessary to the validity of the 
kritrima adoption. But a minor, it would seem, may be adopted 
with the parent’s consent (cl). The word 'kartaputra' indicates 
kritrima and not dattaka adoption (d). 


'!/• Devnii '1954) 2 M.L.J. 782, 

('54* S.C. 82. 

•Cl Lokthinappa \. Rnmatfl <1875) 12 Bom. H.C. 
J0*. J98. .1899) 22 M.td. 898, 26 I.A. 113, 144, 
%tiprn: v. Lektirai (1887) 9 All. 253, 296- 

297; C'lpal V. Hainant <1879) 3 Bom. 273, 293- 
294; PtKJoifrrtv v. Hamrav .1889) 13 Bom. 160, 
167; ilSUSi 22 Bom. 812, supra; Tifkanuaudo Mai’ 


Inncauda Shiihppa Patil (1943) Bom. 706, 45 
Bom. L.B. 992. ('44) A.B. 40; Bhanttar Lai v. 
Mangi Bat Co j) -5 Rajasthan 625. 

(cl> Umr^h Bhncat v. Bam Kumuri Devi (’63) 
A.P. 162; Lalila Prasad v. Sarnnm Singh (1933) 9 
I.C. 491, ('33> A.P. 165. 

(d) See Lalita Prasad, siiprn. 
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(2) The adopted son must belong to the same caste as the adoptive 
father. His age and his relationship to the adoptive father are 
immaterial. 


(3) No ceremonies are necessary to the validity of a kritrima adoption, 
nor is a document necessary (e). 

(4) A wife can adopt a kritrima son to herself, though her husband has 
adopted a son to himself. Similarly, a widow can adopt a kritriinu 
son to herself. But neither a wife nor a widow can adopt a kritrima 
son to her husband, even when expressly authorised by him to do 
so. A wife adopting a kritrima son to herself does not require the 
consent of any person, not even that of her husband. A widow may 
adopt a kritrima son to herself without the consent of her husband’s 
sapindas. 

(5) A kritrima son does not lose his rights of inheritance in his natural 
family. In his adoptive family, however, he can only inherit to the 
person actually adopting him and to no one else (/). 

Kartaputra. —As to kartaputra and his rights, see the undermention¬ 
ed case (g). 


XII.—ILLATOM ADOPTION 

515A. Illatom adoption.—The custom of affiliating a son-in-law and 
giving him a share, which is called illatom adoption, has been in vogue in 
certain communities of the old Madras Presidency (now mainly States of 
Madras and Andhra Pradesh). The institution is purely the result of custom 
and judicial recognition has been given to it (h). The two essential condi¬ 
tions of this adoption are that the adoptee must marry the daughter of the 
adopter and there should be an agreement to give him a share. Both the 
conditions must be fulfilled. Merely living in the house of the father-in-law 
and helping him in the management of property would not result in affiliation. 
There must be the requisite agreement. But it is not necessary that the 
marriage should take place before he is admitted into the family (i). A 
specific agreement is the basis of this affiliation but in case of a very old 
adoption the fact may be proved by clear evidence of the course of conduct 
of the parties and circumstances of the case (j). The incidents of this custom 
have now been crystallised into certain rules and no extension of those 
incidents is permissible unless established by a special custom (Ac). The son- 
in-law does not become an adopted son in the strict or real sense of adoption. 


AC) Katitlfi Prasoil \\ Murli Mnnolinr (1934) 13 
pAi. riV). n2 I.C. 4 16. (*31) A.P. 398. 

» f) Lftkshfiu finlfh/ V. LaK ^htui ficthltj (*57) 
A.S.(^. 314. S.irk.ir's Hindu La*v, 7th cd , 293; 

M.u ni**'; seclion 226: Tre\clyan*^ 

Hindu Lnw, pp. 139-161 and pp. 203-206. Tlic 
rute^ St, I loci hero are nmv well established, Cokhttl 
Hfti V. Jauki Kitcr ('.33) A.P. 4ST. 

tfi) Kanhait/fi v, Mussnntmat Snen Kucr 

(1923) 4 Pat. 824, 90 I.C. 26, 63 A.P. 90. 

* h) KirUttatntnti v. Vcikatastihboyya ("19) P.C. 
162 (T]\e custom i% the same in the Kamma ca^tc 
and tho Heddi < asle>; IftittumofUamma v, R/?^ni 
flcc/r/i (1881) 4 .Mad, 272^ v. Ramachan^ 


ilrauun .Andl,. Pr.i. 209; Vrnkmi'ja \- Satun- 

tinro>nifin I'SO) 36«). AKo <ee ^ n. be- 

l«>w. 

^0 .\'iirn\r 7 'tu't v. Pamachatidraytja I'jS' .\n<Jn. 

Pr.i. 209. 210. ^ , 

It) Piilhuri VcnhnfCMinilii v. D. Chinn-, Fnchn- 
luhi r.>7> Andh. Pr.j. 601. Suhbnrno v. M.ih-ihikd,- 
miiinmii (*^0) AM. 6S5, 69) HUim? of n.Oure 
^liniild bo \ pr>- careftiHy scnjtinised). 

ik) .Vomsfi'/'/o Riimnfhnndraijiid ''"6» Andh^ 

Pr.x. 209 uiistom does not evletid to m.irri.ice «dn 
(oslor.d.iuelder); Miilhata \. Sankfirappa '>5' AM. 
5; Siihbtirao Mabalukdimamnta DO) .A..M. 683. 
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He does not lose his right of inheritance in his natural family (1). Neither he 
nor his descendants become coparceners (m) in the family of adoption 
though on the death of the adopter he is entitled to the same rights and the 
same share as against any subsequently born natural son or a son subse¬ 
quently adopted in accordance with the ordinary law (n). He cannot claim 
a partition with the father-in-law and the incidents of a joint family, such for 
instance as right to take by survivorship, do not apply. In respect of the 
property or share that he may get he takes it as if it were his separate and 
self-acquired property (o). 


Xni.—CUSTOMARY ADOPTION IN THE PUNJAB 

515B. Informal adoption in the Punjab.—A customary adoption in the 
Punjab is ordinarily no more than a mere appointment of an heir creating a 
personal relationship between the adoptive father and the appointed heir 
only. There is no tie of kinship between the appointed heir and the colla¬ 
terals of the adoptive father. The incidents of an informal adoption of the 
above type as well as those of a formal customary adoption were examined by 
the Supreme Court in the undermentioned decision (ol). 


ff) Skndn Balarami v. Skddd Pera Heddi (1883) 
6 Nlad. 267; Ramofcrkrna v. Sufcbafclco (1889) 12 
Mad. 4i2. 4-14. 

(m) C/ienr/iamma v. Subbayya (1886) 9 Mad. 
114; Muthala v. Sankarappa (*35) A.M. 3 (no re¬ 
versionary right or right of collateral succession). 

(n) //anuman/amma v. Rami Reddi (1881) 4 


Mad. 272. 

(o) Malta Reddi v. Padmamma (1894) 17 Mad. 
48. 

(ol) Kehar Singh v. Dewan Singh (’66) A.S.C. 
1555; Sohan Singh v. Gurtej Singh (’72) A.P. & 
H. 152. 
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CHAPTER XXIV 

MINORITY AND GUARDIANSHIP 

LAW PRIOR TO HINDU MINORITY A ND GUARDIANSHIP 

ACT, 32 OF 1956 

and modifications in the rules of Hindu law relating to 
have l»en brought about by recent legislation embodied in the 

law of minorit^ *^“a^ 5 ^anship Act, 1956. The Act abrogates all the rules of the 

anv wt or * 1 ^ and guardianship previously applicable to Hindus, whether by virtue of 
0 ?^!! or any custom or usage having the force of law, in respect 

Ppritral ^ ^ the Act. It also supersedes any other law, contained in any 

force immediately before it came into operation in so far 

provisions contained in it. The rtiles in the 
that Act ^ dT'f^phs of the Chapter state the law prior to the coming info operation of 

516. Age of majority.—There is a difference of opinion among the Hindu 
writers as to the age of majority under Hindu law. According to some 
writers, minority terminates at the completion of the fifteenth year, accord¬ 
ing to others, at the completion of the sixteenth year. The former view is 
held in Bengal (p) ; the latter view, in other parts of India (q). This differ¬ 
ence has lost much of its importance since the passing of the Indian Majority 
Act, 1875, which applies to all persons domiciled in India, and to all matters 
except marriage, dower, divorce and adoption. According to that Act, every 
minor of whose person or property a guardian had been appointed by any 
Court and every minor of whose property the superintendence has been as¬ 
sumed by a Court of Wards is deemed to have attained his majority at the 

completion of the twenty-first year; and in all others cases, at the completion 
of the eighteenth year. 

Atarriage.—See § 427 above. Also see sec. 5, Hindu Marriage Act, 1955. 

Adoption See §§ 450 and 465 above. Also see sections 3(c), 10 and 11, Hindu 
Adoptions and Maintenance Act, 1956. 

517. Guardians.—Guardians may be divided into three classes, namely— 

(1) natural guardians [§§ 518-531]; 

(2) guardians appointed by a father by will [§ 532]; and 

(3) guardians appointed— 

(i) under the Guardians and Wards Act 8 of 1890 by a District 
Court or by a Chartered High Court in the exercise of its ordi¬ 
nary original civil jurisdiction; or 

(ii) by a Chartered High Court in the exercise of its inherent powers 
[§§ 535-537]. 

See sections 6 and 9, Hindu Minority and Guardianship Act, 1956. 


<p) Cally Churn v. Bhuggobutty (1873) 10 Beng. 
L.R. 231 [F.B.]; Mothoormohun v. Soorendro 

(1876) 1 Cal. 108. 


(q) ShicH V. Datu (1875) 12 Bom. H.C. 281, 
290; Reade v. Krishna (1886) 9 Mad. 391, 397- 
398. 
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518. Guardianship of person and of separate property of minor. (1) 
The father is the natural guardian of the person and of the separate propeity 
of his minor children (r), and next to him the mother (s), unless the father 
has by his will appointed another person as the guardian of the person ot his 

children [§ 532]. 

(2) No relation except the parents is entitled as of right to the guardian¬ 
ship of a minor (t). Failing the father and mother, the Court may appoint 
the nearest male paternal kinsman, and, failing paternal kinsmen, the nearest 
male maternal kinsman as guardian of the minor (u). But the Court is not 
bound to do so. It may appoint a maternal relation m preference to a 
paternal relation, or it may even appoint a stranger, if the welfare of the 

minor requires it (u). 

(3) The Court has no power to appoint a guardian of the person of a 
minor whose father is living and is not, in the opinion of the Court, unfit to 
be guardian of the person of the minor (uj) . 

(4) The provisions of this section apply 

(i) to the custody of the person of a minor, whether governed by the 
Mitakshara law or the Dayabhaga law; 

(ii) to the custody of the separate property of a minor, as distinguished 
from his undivided interest in coparcenary property, in cases govern¬ 
ed by the Mitakshara law; and 

(iii) to the custody of the separate property of a minor as well as his 
undivided interest in coparcenary property in cases governed by the 

Dayabhaga law [§ 279]. 

As to the custody of the undivided interest of a minor in cases governed 
by the Mitakshara law, see § 519 below. 


See sec. 6, Hindu Minority and Guardianship Act. 1956. 

Father's righf.-“As in this country [England] so among the Hindus the father is the 
natural miardian of his children during their minorities, but this guardianship is in the 
nftare of t™st and he cannot therefore during his lifetime suteWute another 

person to be guardian in his place. He may. it is true ■" the exercise of his discretion 
as guardian, entrust the custody and education of his children to another, but the autho¬ 
rity he thus confers is essentially a revocable authority, and if the welfare of his chddren 
requires it, he can, notwithstanding any contract to the contrary, take such custody and 
educatton ince more into his own hands. If. however, the authority has been acted upon 
in such a way as, in the opinion of the Court exercising the jurisdiction of the Crown over 
illfallu, to crLte associations or give rise to expectations on the part of the infants which 


(r) yanabhai v. Janardhan (1888) 12 Bom. HO, 
120- Venkalc%u(ir{in v. Saradambal (1935) Rang. 

.590. 160 I.C. 878. (’36) A.R. 67. 

(s) Kaule^ra v. Jorai (1906) 28 All. 233; Rangu- 

bai V. Copal (1903) 5 Bom. L.R. 542. 

(0 Sub(»aramf Reddi v. Cheneburaghava Reddt 

(1945) Mad. 714; £r;»i(acu(u v. (1^0) 

A.M. 390; fCalipadft v. Purnabala (1948) 2 C-al. 

483, (1948) A.C. 269. 

(u) Ctdbal. In re (1908) 32 Bom. oO. 

(c) KrUto KUsor v. Kadermoije (1878) 2 Cal. 


L R 583- Bhikuo Koer v. Chamela Koer 

(1897) 2 C.W.N. 191, (1908) 32 Bom. 50; 

Thayamtnal v. Kuppanna (1915) 38 Mad. 1123, 26 
I.C. 179. ('15) A.M. 659; Guardians and Wards 
Act. 1890, s. 17; Emperor v. St(al Prasad (1920) 
42 All. 146, 54 I.C. 402. (’19) A.A. 36 fKidn.ap- 
pingl. 

(u:) Guadrians and Wards Act 8 of 1890, sec. 
19 cl. (b). See Besant v. Narayaniah (1914) 41 
I.A. 314, 38 Mad. 807, 822, 24 I.C. 290, ('14) 
A.PC. 41. 
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n would be undesirable in their interests to disturb or disappoint such Court will 
interfere to prevent its revocation” (x). sucn v.ourt will 

rig/u.—When the father is alive, he is entitled to the custody of his minor 
child, however young it may be. in preference to the mother (y) In a Ma^L case 

where the father had taken a second wife, the custody of a minor girl ofTer^ tender 
years was given to her mother (z). ^ 

9nardian.~A minor is incompetent to act as guardian of 
any minor except his own wife or child [the Guardians and Wards Act 189^ sec. 21], 

/ather.—Where a widow adopts a son to her husband under an authority 

be appoimed^L^rdi^n father should not, on the death of the adoptive mother^ 

of the adontivi f ^1 m his son where there are other suitable members 

ot the adoptive fathers family available and where the effect of appointing the natural 

will intention of the adoptive father expressed hy him in his 


519. Guardianship of property where family is joint.—If the minor is a 
member of a joint family governed by the Mitakshara law, the father as 
karta (manager) is entitled to the management of the whole coparcenary pro¬ 
perty including the minor’s interest. After the father’s death, the manage- 
rnent of the property, including the minor’s interest therein, passes to the 
eldest son as karta [§ 236], The mother is not entitled to the custody of the 
un ivi e interest of her minor son in the joint property, because such pro¬ 
perty IS not separate property, though she is entitled to the custody of his 
peison an of his separate property, if any (5). If all the sons are minors, 
e ourt may appoint a guardian of the whole of the joint property until one 
of them attains majority (c), specially when the widows of the father were 
quarre ing among themselves (d). On any one of the sons attaining majo¬ 
rity, the guardianship of the property constituted by the Court ceases, and 
he Court is bound to hand over the joint family property to the adult son, 
notwithstanding the fact that the other sons are minors (e). See §§ 535-537 
below. Also see sec. 12, Hindu Minority and Guardianship Act, 1956. 

Illustrations 

fa) H a Hindu governed by the Mitakshara law, dies leaving two sons A and B and 
a widow the rnothcr of B. A is an adult, but B is a minor. After the death of H, it is 
compe ent to A and B to live as members of a joint Mitakshara family, or to partition the 
r^oper y inherited by them from their father. If they adopt the former course, A as 
e senior member is entitled to manage the whole joint property, including the 

rnmors undivided interest therein. B’s mother is not entitled to be appointed guardian 
o le undivided interest of her son B in the joint property, for such interest is not 
separate property. But she may be appointed guardian of B’s person and of his separate 
piope^y. if any. If A and B partition the property inherited by them from their father, 
mother is entitled to the custody of the share allotted to B on partition, such 
share being his separate property [§ 223, sub-§ (4)]:Gourah v. Gujadhur (1880) 5 Cal. 


^.t) Rrinnt V. Nnraijnniah fl914) 41 I.A. 314 
320-321. 38 ^^.ul. 807, 819. 24 I.C. 290, (*14) 
A.PC. 41; Siikhdeo v. Rnm Chandar (1924) 46 All 
706. 8) I.C. 24, (24) A.A. 622. 

til) Emprctt V. Prankrishna (1882) 8 Cal. 969. 
'*) In re ^^unlea (1930) Mad. 85. 

<a) Monnmohini Dad v. Hari Prasad (1925) 4 
Pdl inq. 81 I.C. 1045. C2.3) A.P. 444. 

<}}) Ghnrih Vlhdi \. Khalak Sinch 0903) 25 All. 
407, 30 I..A. 16-5; Gourah v. Cniadhar (1880) 5 
Cal. 219; Virupnkdiappa v. Nt7fra»igai:a (1895) 19 
Bom. 309 [F.B.]; Sham Ktiar v. Mohanunda (1892) 


19 Cat. 301. 

(c) Bindaii v. Sfathurabai (1906) 30 Bom. 132; 
Sarofamma v. Satijanarayana (1931) 1 Nt.L.J. 436, 
(’51) A.M. 793. 

(d) Sceihabai v. Narafimha (1943) Mad. 568. 
Also see Rakhmabai v. Sitabai (19-52) .54 Bom. 
L.R. 55. (1952) Bom. 453, (’52) A.B. 160. 

le) Honic/iflndra v. Krishnarao (1903) 32 Bom. 
239; Chandrapal Singh v. Sarabfit Singh (1936) 11 
Luck. 67, 154 I.C. 835. <*35) A.O. 334; Raiah 
Ycniimiita v. Chitrapu Btichi Venkayija Pantutu 
(1949) 2 M.L.J. 774, (’31) A.M. 792. 
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(b) If in the case put in ill. (a), A also is a minor, the Court may appoint a guard¬ 
ian of the whole joint property under the Guardians and Wards Act, 1890, and the Court 
may in such a case appoint even B’s mother as such guardian: Bindaji v. Mathuraba 
(1905) 30 Bom. 152. But the guardianship of the individual appointed by the Court 
ceases when A attains majority, and the management of the whole property will then 
vest in him as karta: Ramchandra v. Krishrtarao (1908) 32 Bom. 259. 

Capacity of Tninor to act as guardian.—There is no rule of Hindu law that the 
managing member of an undivided family should be an adult. He may be a minor in 
which case he is competent to act as guardian not only of his own wife and children but 
also the wife and children of another minor member of the family [the Guardians and 
Wards Act, 1890, sec. 21J. 

520. Guardianship of a married female.—See § 443 above. Also see 
sec. 6 (c), Hindu Minority and Guardianship Act, 1956. 

521. Guardianship of an adopted son.—The guardianship of an adopted 
son who is a minor passes on his adoption from his natural father and mother 
to his adoptive father and mother (/). 

522. Guardianship of illegitimate children.—The mother is the lawful 
guardian of her illegitimate children (g). It was held by the High Court of 
Lahore that where the father is known he has the preferential right {k). 
This view has been dissented from by the High Court of Madras (^1). Also 
see section 6 (b), Hindu Minority and Guardianship Act, 1956 post. 

523. Remarriage of mother.—A Hindu widow does not by the mere 
fact of her remarriage lose her right of guardianship, in any case where re¬ 
marriage is recognized by the custom of the caste to which she belongs (i). 

See the Hindu Widow’s Remarriage Act, 1856, secs. 3 and 5. 

524. Loss of caste.—Under the Hindu law, loss of caste entailed a loss 
of the right of guardianship of the person and property of minors (j). But it 
is no longer so since the passing of the Caste Disabilities Removal Act, 
1850 {k). 

This act contains only one section which runs as follows: — 

“So much of any law or usage now in force [in India] as inflicts on any person for¬ 
feiture of rights of property by reason of his or her renouncing, or having been excluded 
from the communion of any religion, or being deprived of caste shall cease to be enforced 
as law [in India].” 

As to change of religion, see §§ 525-526. 

525. Change of religion by father.—The fact that a father has changed 
his religion is of itself no reason for depriving him of the custody of his child- 

(/) Sreenarain v. Kishen (1873) 11 Beng. L.R. (0 Ganga v. Jhalo (1911) 38 Cal. 862, 10 I.C. 
171, I.A. Sup. Vol. 149, 163; Lnkshmibai v. Shri- 69; Mst. Indi v. Ghama (1920) 1 Lah. 146. 53 
dhar (1879) 3 Bom. 1. See also fJirianaija v. I.C. 783, (’19) A.L. 40; Puttabai v. Mahadu 

Sircanaija (1885) 9 Bom, 36.5. (1909) 33 Bom. 107, 144, 1 I.C. 659. But see 

(«) Veiikainma v. Sat;i(rainma (1889) 12 Mad. Panchappa v. Sanganbaaawa (1900) 24 Bom. 89, 

67, 68; Saithri, in the matter of (1891) 16 Mad. 91; Mt. Bam Labhal v. Durga Das (1934) 15 Lah. 

307, 317. 28, 147 I.C. 19. (’33) A.L. 817. 

ih) Prem Kour v. Bonarsi Das (1934) 15 Lah. (/) Strange’s Hindu Law. vol. I, p. 160. 

630. 156 I.C. 87, (’34) A.L. 1003. (fc) Kanahi Bam v. Biddija Bam (1878) 1 All. 

(hi) Baialakshmi v. Bamachandran (’67) A.M. 549; Kaulesra v. Jorai (1906) 28 All. 233. 

113; Ourcji Rai v. S. B. Lakihmi (’47) A.M. 172. 
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ren (!) But if at the time of conversion, the father voluntarily abandons his 

parental rights, and entrusts the custody of his child to another person in 

order that it may be maintained and educated by him, the Court will not 

restore back the custody of the child to the father, if such a course is detri- 

mental to the interests of the child. In such a case the Court should be 

guided by what it conceives to be best for the welfare and well-being of the 
chjld (m). ^ 


See notes to § 524. 

Also see proviso (a) to s. 6, Hindu Minority and Guardianship Act, 1956. 

526. Change of religion by mother.—A child in India, under ordinary 
circumstances, must be presumed to have his father’s religion, and his corres¬ 
ponding civil and social status; and it is, therefore, ordinarily and in the 
absence of controlling circumstances, the duty of a guardian to train his infant 
ward in such religion. Therefore, where a Hindu mother changes her reli¬ 
gion, the Court may, if it deems to be in the interest of the minor, remove the 

child from the custody of the mother, and place the child under a Hindu 
guardian (n). 

Also see proviso (a) to sec. 6, Hindu Minority and Guardiansliip Act. 1956. 

527. Change of religion by minor.—Where a Hindu child, who has 
become a convert to Christianity or any other religion, leaves his parents, and 
proceedings are instituted by the parents for the custody of the child, the 
question arises as to what is the true principle by which the Courts should 
be guided in such cases. Is it that the minor, if he is old enough to form an 
intelligent preference, should be allowed to exercise his own discretion as to 
where he will go? Or, is it that the parents are entitled as of right to the 
custody of the child, irrespective of his wishes? Or is it that the Court should 
in each case do what it conceives to be for the welfare and interest of the 
child? The first view was taken in the earliest decisions on the subject. Then 
came a series of cases in which the second view was taken (o). The last 
view is the one now taken by the High Courts of Bombay (p), Calcutta (q), 
and Allahabad (r). 


POWERS OF NATURAL GUARDIAN 

528. Alienations by natural guardian.—The natural guardian of a Hindu 
minor has power in the management of his estate, to mortgage or sell any 
part thereof in a case of necessity or for the benefit of the estate (s). If the 


<l) At t 21 nf IHjO; Mftfhfin y. Arzoon (1866) 5 
V\' n. 2 Slmmsinfz v. Suntahai (1901) 25 Bom. 
551 , 555 . 

(in) Mnk4Kni,l y. Nttlmdif) (1898) 25 Cal. 881; 
Josliti Asyum^ III the fnattcr of (1896) 2} Cal. 290. 
(II) Skinnrr v. Onip (J87I) 11 MI.A. 309, 323, 
(o) The Oucvn v, Stshiii (185J) Perry ’s O.C. 
10); nntfic V, Krishna (1886) 9 NIacI, 391. 

ip) Saithii, in the mnticr of (1891) 16 Bom. 

307. 

•U) ftishii Assam, in titc matter of (1896) 2 3 

Cal, 290; Mohttnul \\ Sohinlip (1898) 25 Cal. 881. 

(r) Surat Chandra v. Vtanutn (1890) 12 All. 

213. 


(s) llunonman Persaud v. Mtnsutnut Bahofftc 
(1856) 6 M.I.A. 39 3, 412 fniort^agc by molher 
upheUI); SoofKicr Sarain w Bennud Bam (1879) 4 
Cal. 76 (sale by mother for Dcces>ity up- 

lieUIJ; Bai Amrit v. Bui yfanik (1875) 12 Boin. 
H.C. 79 [sale by mother upheld); Mnrari v. Tmjani 
(1895) 20 BtJin. 2S6 [sale b>* mother of two plots 
of hintl—>.ile of one upheld and that of the other 
set «i>ide as not hein? one for leeal oi*ce»sit>); 
Kantlftia Lai v. -1/iiiiri Bihi (1898) 20 .All. 1)5 
(mortcatjc In* mf»ther not upheld as nut hein^ one 
lor ne:e>sitv); Butihuhun^ v. Indnnit (192)) 45 AM. 
77. 69 IXl. 68)* ('22) A.A. 526 (ntortgaffe 
niuther upheld in part]; Raiiho v. Zaga (1929) 53 
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alienee does not prove any legal necessity or that he made reasonable en¬ 
quiries, the sale is invalid (0- The power of a manager of a joint faimly to 
make a suitable provision in connection with the marriage of a daughter of 
the family in the shape of a gift of a small portion of the family property can¬ 
not be exercised by a widow, acting as guardian of her son, who is the owner 

of the property (u). 

Also see sec. 8, Hindu Minority and Guardianship Act, 1956. 

In Hunooman Persaud v. Mussumat Babooee (u), which is the leading case on the 
subject, the Judicial Committee said: 

•‘The power of the manager for an infant heir to charge an not 

under the Hindu law, a limited and qualified power. It can only be exercised rightly m 

Tease of need or for the benefit of the estate - The actual pressure on the estate, the 

danaer to be averted or the benefit to be conjerred upon it, in the particular instance, ts 

the thiT^ to be regarded. . . . Their Lordships think that the lender is bound to enquire 

into thTnecessities for the loan, and to satisfy himself as well as he c^. with reference 
T^e Lnies with whom he is dealing, that the manager is acting m the particular m- 
4 Konofif r%( thp pstate But they think that if he does so inciuire, and acts 

the circumstances, he is bound to see to the application of the money. 

Alienation bu natural guardian: Legal neces.fity.—Where the mother of a minor as 
his natural guardian mortgages the minor’s property for a legal necessity, and afterwards 
seL oie property b^^ ^e due date of payment of the mortgage amount, the sale itself 

ever.Tpayment to the Purchaser of the appUed to^ds J^ymen, o^t^^^^ 

gage debt, his estete hav jng teneRted ‘^at ^by which he was 

equity to make good to the ^ conditional decree for 

benefited and Hp should pay to the purchaser the amount of consideration 

possession on Tit eUh^ for benefit of his estate or for the purpose of legal 

te“txr"lnTht ease of a mortgage, ^yjhe 

ChUd Matiage Resfralnt hold that there was r,o legal necessity to support the 

mortgage (y). , , , j 

^ Where the nrother as natural guardian of her^m.W 

burdened with a mortgage Ttas held that the sale was for legal necessity (ijl). 

being able to redeem ^°T®whot whereabouts are not known, a mother can alienate 

of her minor son who is the karta of the 

family (y2). 

V . .ca / «.#n#P^“Mere increase in the immediate income of the minor 

or of'^S; fsLf/X'l's Ifjcessaril,Ju^Rfy 

^olnc^^^df^es development of estates of minors’' (z). When 


Bom. 419, 118 I.C. 555. (*29) A.B. 251 tsale by 
guardian of his oss-n property and that 
property^—one piece of land purchased \vi » 
proceeds of both proijcrties—sale of minor s pr«^ 
perty not upheld]; SanaUnga Xonar v. 

(’50) A. Tr. Co. 30; flalofcru/ina v. Gancm (Ml 

A. Tr. Co. 209 (F.B.); 

(1952) 2'M.L.J. 506. (’53) A.M. 230 ^ 

tnxalidj. Kelunl Dei v. Kanhei Sohu (72) 

V. Am.„. B.llpuana (1936, 38 

Bom. L.R. 941, 166 I.C. 134, ( 36) ^ 

Kothof^doFoma Goundan 


V. 


(u) Pulnniammal 
(1944) MatL 418. 

(e) (1856) 6 M.I.A. 393, 423. 


(It) Pnnd/iarinnth v. namchandra (1931) 33 

Bom. L.R. 104, 130 I.C. 594, (’31) A.B. 157. 

(x) flfimnolh V. Deorai (’57) A.P. 495. 

(f/) Ram Jash Agarwala v. Chand Mandal (1937) 

^ (yU Ket/iaiJaf v. Nagoratfinam, (’64) A.M. 374; 
Stibbakhal v. Stibba Gounder. (’65) A.M. 371; 
Ktfsavalu v. Nogaralhnam (’64) A.M. 374.^ 

(1/2) Trofia .Mirdho v. Bfljujeo Singh (’64) A. 

( 2 ) Kriitna Chandra v. Ratan Ram (1915) 20 
C.W.N. 64.5, 647. 3.5 I.C. 673, (’16) AC. 840; 
Hemrai v. Nathu (19.35) 59 Bom. 525, 157 I.C. 
406, (’35) A.B. 295 [F.B.]. 
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inf/^X"e °tl tell’ 

for the benefit or the estate (a). A morteaee bv T’^ fregarded as one 
son to secure a loan to carry on a trade o®n®behalf 0 ^?^^®'' P/operty of her minor 

IS not a transaction for the Lnefit of the minor fbi ^ nL °'i "'as not ancestral 

mvestmg the price so as to bring in a larg^ "ncome tc?^ A ® 

pay the barred debts of the father of the irdnnr a ^ alienation by a guardian to 

But alienation of movable pmpeny in of ^^^or’s interest (cl), 

and yielding no income to mv^st pVoce^f in m value, or lands barren 

as for the benefit of the estate (d).^ See § 243A yielding land, may be regarded 

mortgage of the wa^* s^propeMy^i^ay^b^e vTlidated^ b"^ unauthorised sale or 

on his attaining majority (dl)^ ^ validated by subsequent ratification by the ward 

case of“l'"aUena'^on Ty^^ (e^^^See ^244'aCe.*" 

GudrdiaHs QTid Words w4rt IfiQO j* 

of a Hindu minor under the Guardi;inc unA u/^ ^ appointed of the property 

immovable property of the minor loit^out cannot alienate the 

case of necessity. If he does ^ Sie f not even in a 

Where a Court' has sanctmned tb^%l the option of the minor (/). 

alienee can rely upon the order of thp Guardians and Wards Act, the 

sity. The omission of the mention of anv need not prove the actual legal neces- 

(ff). The powers, however of the n^inir-^f order is only an irregularity 

those of a guardian appointed undef^hat Hindu minor are larger than 

minor’s property even without the ® guardian may alienate the 

for necessity or for the benefit of the ^ ° P''°''ided the alienation is one 

not alter or affect the rights of natfJipI Guardians and Wards Act. 1890. does 

guardian has been appointed by the Comt once a 

guished (t). PPoimea oy me Court, the rights of the natural guardian are extin- 

property by his ^a^rd'ian ^muslT^be ht^ set aside a transfer of 

ward aLin^s mailrity^tL'"IndU"I^ritf^:n'"Ari^90^ S 

guardian is not void, but voidable at the insVaniie of the wlVd (j) “ 


Now see Article 60(a) of the new Limitation Act, 1963. 


See §tl4"^*ir2^''. undimded interest of minor coparceners.- 


auard!!;. ^ by natural ifuardian.—(1) A natural or even a de facto 

fhp ^nfn always the power to charge, mortgage or sell the properties of 

i b necessity or benefits of the minor. This law is well 

settled by a long course of decisions since Huiiooman Persaud Panday's case 

llrmrai v. ^’nthu (193.-) .59 B<.m. 525. 157 
I.C 406. <,}.,) A.B. 29.5 (F.B.J. Thota A,>,>anna 
V. \akhna CB)) A.A.P. 418. 

n922) 43 Mad. 423. 

/O I.C, 668. (’22) A.M. 27 3. 


) 

(r) linehn v. Ztiun (1929) 5-3 Bom. 419 118 IC 
55:>. (-29) A.B. 251. 

Ifl) SiKlIianifo Kiintnr v. Ilfiripada, (’60) A.C 
34. 

Uh rrilf,nii,i>n v. Hnneu (’53) A. Tr. Co. 481- 
iifiin Snrtftjan v. KatwL rrova Pcii (*(^ 5 ) AC 
4 i i. 

(<ll) n„mhl n t- Co. V. B. c. Patel C- Sons. 
64 Car. W.N. 126. 1960 Cal. 546. 

ff) Kfinilhin Lai \. Mona Bihi (1898) 20 All 
13.5; naehuhans \. hulariil (1923) 45 All. 77. 69 
I.C. 68 3. (’22) A.A. 526. Also si-e Sathu \. Gnu- 
imt ( 58) A.B. 25; 0/io/«mi Dei v. Lingurfi) (’71) 
A. Orissa 221. 

</> Gii.irdi.ins and Wanis Act, 1890, ss. 29-30- 
V. (1899) 22 M.id. 289: Tewo) 

V. Gan^a (190 3) 25 All. 59 [where the guardian 


appointed by the Court was also the natural guar- 
dian]. 

(g) Bo/o/i VdMidfo V. Sadasliiv Kadiinath (1937) 
Bom. 1. 58 Bom. L.H. 796, 163 I.C. 530, (’56) 
AH 389. 

(h) Ham Chitnder v. Broinnalh (1879) 4 C.il 929 

[F.B.J; Kanti Cliunder v. Bishesuar (1898) 23 Cal. 
583 [F.B.]; Manishaukor v. Bai Mult (1888) 12 

Bom. 686. Sham Das v. Umcr Din (19 30) 11 Lali. 
312. 126 I.C. 788. (’30) A L. 497. 

(/> Arnmucam v. Duraisinga (1914) 37 Mad. 38. 
12 IC. 368. (-14) A..M. 618. 

(/) Laxmaua v. Baehatum (1918) 42 Bf)m. 626. 
46 I.C. 22, I’18) A.B. 180; Fakirap/ta v. Lumanna 
(J920) 14 Bom. 742. 58 I C. 237. (’20) A B. 1; 
Pran Sath Bal Kidiiin t’59) A. Pun/ 111; Bro- 
iendra Prosanna Kumar .1920) 24 C.W.N 1016. 
59 I.C. 589. r20) A.C. 776; Lahha .Mai v. Malak 
Hum (1925) 6 L.ih. 4 47, 89 I.C. 602, ( 23) A.L. 
619; Contra Rmhehan Siitgh \. Kamla Prasad 
(1910) 32 .411. 392, 3 I.C. .585; Rangasuami v. 
Murappu C33) A..M. 230, (1952) 2 .M.L.J. 506. 
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{k). There is conflict of opinion however on the point as to whether the 
same principle applies to cases of simple loans contracted by a natural or 
de facto guardian of a minor either under a suitable bond or a promissory 
note. In Waghela v. Sheikh Masludin (1) [ill. (a)] it was held by the Privy 
Council that a guardian cannot contract in the name of the ward so as to 
impose on the latter any personal liability and this view was affirmed by the 
subsequent decision of the Judicial Committee in Indur Chmider v. Radhar- 
kishore (m). On the strength of these pronouncements, it has been held, 
principally by the Bombay High Court, that a minor is not only exempted 
from personal arrest and detention in execution of a money decree but that 
no decree can be passed against him on the basis of a contract entered into 
on his behalf by his guardian in execution of which his general assets could 
be attached and sold (n), On the other hand, it has been held by the Madras 
and Patna High Courts that the principle laid down by the Privy Council 
in Waghela*s case (o) cannot and does not affect the rule of Hindu Haw which 
confers a power upon the guardian to bind the minor s estate for purposes of 
necessity or protection of the minor’s interests (p). All these cases have been 
discussed and reviewed by the Federal Court of India in Kondamudi v, 
Mynerti; Tadavarti v. Myneni (q). Though the views expressed by the 
learned Judges on the points of law involved in the case are not quite iden¬ 
tical, they concurred in affirming the decision of the Madras Full Bench 
against which the app>eals were directed. The propositions of law receiving 
the largest measure of support from the pronouncements of the learned 
Judges of the Federal Court may be summarised as follows: 

(i) A guardian of a Hindu minor either de jure or de facto has no 
authority to impose a personal obligation upon the minor or his 
estate by an unconditional undertaking to pay a debt or loan not 
contracted for legal necessity or benefit of the minor. 

(ii) A guardian de jure or even de facto, provided he is not an intruder 
on the estate of the minor, can borrow money for the protection or 
benefit of the minor, so as to make the minor’s estate liable for the 
same, but in such cases the creditor can have a decree against the 
estate of the infant only on the principle of subrogation to the right 
of indemnity or reimbursement which the guardian may have 
against the ward’s properties. This right of subrogation can be 
availed of when the guardian is personally liable for the debt, and 
no question arises of making out a contract directly between the 

creditor and the infant. 

This was the view taken bv Kania, C.J., Fazl Ali, J., and Mukherjea, J. According 
to Mr. Justice Mukherjea a creditor could proceed directly against the estate of ^e rmnor 
if the contract was for the supply of necessaries within the meaning of sec. 68 of the 
Indian Contract Act. In all other cases he can have recourse to the minors estate only 


ft) 6 M l.A. 39). 

fO 14 I.A. 89; 11 Bom. 551. 

fm) 19 C;il. 507. 

^n> .yfafinrarta Sftri v. Vaditaf, I L.R. 

20 Horn. 61 Kolmv v. Daia/i (19^2) 'it Born. 
l^n 990; Sftuknr Sathu (1932) 31 Bom. L.R. 
1901; Suiiituh^ \. niumrao, I.L.R. (1943) Rom 
117. W.illis C.J. m v. Jofiaunadhan, 

M.n. 42 Mad, lar,. 


(o) 14 I.A. 89. 

(p) v. JoaortHodhufi I.L.R. 42 Mild. 

185; v. (1919) 34 M.L.J. 

177; v. Ratif;a (1932) A.M. 696; Ann<i- 

moloi V. I.L.R. 1939 Mad. 891; 

Sutf/anaratjutui v. Matlnyya, I.L.R. 58 Mad. 735; 
Surhit V. Ilurfuiudan, 12 112. 

<q) (1949) 11 F.C.R. 65; Ramalinna v. SWnica- 
salu Cyry) .\.M. 657, (1953) 2 M.L.J. 173. 
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and’^thl n* nu Jhc g.nrd.an. on (he state of accounts 

U^eTstate Tf ?he laff.. a r ' indemnity or reimbursement aeainst 

tL Ltan- o 7bo Mahajan J.. the creditor has the right to proceed 

the loan was one continttV^f" nectiy uithout invoking the principle of subrogation if 

necessaries as contempl;t:^d^!;^:^^1|■^^I 

(iii) The same principles are applicable to moneys borrowed on the 

security of negotiable instruments. A minor cannot be made liable 

on a pronote executed by the guardian either de jure or de facto in 
the name ot the minor. 

cnscs'^iTu,Mahojan. J , that to make the minor liable in such 
the condiiin'ns necess n v t''action inclcpenclently of the note, and 
li .nsaction were .satislicd. ^ aspect of that particuiar 

(2) It IS not within the competence of a fiiiardian of a minor to bind the 
mmor or the minors estate by a contract for the purchase of immovable pro- 
pr 1 V (M It miiKu. As the minor is not bound by the contract there is no 
iii.i ua t \ ,itu the minor cannot claim specific ocrformance of (he contract. 

1 his was hud down by the Privy Council in Mir Sarwarjan v. Fakhruddin (r) 

I . u ^ 1 o*'”^ * le piinciole has been followed in a number of subsequent cases 
^ * t itnt igh Courts in India (s). A distinction has thus been drawn 
I * t'"i)p eted ti.msfer of minors property by the guardian, oh grounds 

1 t .i IK t (. ssiiv oi benefit to the minor, and an executory contract of transfer 
( n I » (( into t le gu.udian on. behalf of Ihe infant for the same purpose, and 
Npe ( 1 K pt 1 oi malice has been held not to be available in the latter case 
atausc o v^ant of mutuality. In \ Suhfia Rao (I) the Privy 

uuncj d( to dc<d with a case where the mother of an infant as his natural 
MUaician cnUied into a contract for the sale of the minor’s property to a 
s i iiif^ii. 1 C contiact was for the benefit of the minor and in pursuance of 
i» a^Mcinent, the transferee was put in po.ssession (d the property. No sale 
flit \vas io\vc\ei executed, and the minor through his guardian instituted 
a Milt OI lec'ivery of nosse.ssion of the property contracted to be sold on the 
ground that the contract was not binding on him. It was held by the Privy 
Louiicil that the defendant was protected under sec. 53(A) of the Transfer 
u lopeity Act, and the minor for whose benefit the contract was entered 
into answcicd most aptly the dc.scription of the transferor, in the sense in 
v'hich the cxpre.ssion was used in the section. 


I-:. 

> 


1.1 ‘d Ihvir judgment (he P, ivy Council c,uolcd with npnroval the following 

f Vi, VT Midlas Indian Contiact and Specihe Relief Acts (Ed. 7. p. 70) 

laving down the correct law on the subject: — 

minoi's agrtenient being now decided to be ^•oid it is clear that there is no 
Miocifically enforced: and it is unnoces-ary to rcff*r former decisions 
\\/ / ’ lions, foll'rvjnji English authorities v.hich were applicaMc oiilv on the 

\ ic v. now ov< i i ulcd by the Privv Council. It is* haw ever* diifcrenl with re;::*rd 
l ! hjto on behalf of a minor by his guardian or b\ a manager of 

> • e. In Mjcn a iju^yv ii has been held bv the High Courts of Indi^. in cases 
.* ^^iJbse<|uent to the «»overning decision of the Privy Council, that the 

t n i/< f.ci hv ‘inccific'dly eiirorced by or against the minor, if the contract is 
one uinch n IS v.ilhin the competence cf the guardian to enter into on his behalf 
1=0 as to bind him by it, and, further if it is for the benefit of tiie minor. But if 


ir) 


1, l‘i f .d. 2 ^ 2 . 


it) I.A. 

'M \ftilla V. Mnhiiinnwfl Sharif. H Liihcrr -^l’- 
Snh.nt Lai V. Atal \„th. 56 All. I I2. Uiudut-uruyu 


w CInunuTu uum A.Nf. I2>. 
■/; 75 1 \ 115, A.PC. 95. 
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either of these two conditions is wanting, the contract cannot be specifically enforced 

at ail.” 

On the strength of this decision it has been held by Viswanath Shastri, J., of the 
Madras Hiijh Court (u) that when the mother of a Hindu minor entered into a contract 
for sale of the minor’s property for purposes considered under Hindu Law ^ 
and there was no doubt about the competency of the guardian to act on bef^h P* tne 
minor, the contract could be specifically enforced against the minor, and the line of 
authorities beginning with Mir Sarujarjan's case had no application to such circumstances. 

It has been held by the Allahabad High Court (v) that although in general a claim 
for specific performance of a contract to sell the ]omt family proi^rty enured into by 
the manager will not be decreed against the minors, yet if fresh property 
purchased with the amount realised and the minor takes a share in the property so 
acquired, he will not be allowed to repudiate the contract. 

As to specific performance of a contract to purchase immovable property by a 
competent guardian acting within his authority see the undermentioned case (vl). 

(3) No act done by a person who is the guardian of a minor binds the 
minor, unless the act was done by him in his capacity of guardian. It is a 
question of fact in each case whether a particular act done by a person was 
done by him in his capacity of guardian or on his own behalf and on his own 
account. In the former case, the act binds the minor, provided it was 
wise within the power of the guardian; in the latter case, it does not. The 
mere fact that the name of the minor is not mentioned in a contract, or in a 
deed of sale or mortgage, is not conclusive proof that the transaction was 
not entered into on behalf of the minor. In each case, the language of the 
document and the circumstances in which it was executed must be considered 

(w) [ill. (c)]. 

(4) See sec. 8, Hindu Minority and Guardianship Act, 1956. 

Illustrations 

(a) The mother of a Hindu boy, M. acting as his guardian, sells property belon^g 

(Q) ine moiner U necessitv free of all Government claims for revenue. The 

d°eed of™ircont a covenant binding the minor and heirs to indemnify the purchaser 
acainst any claims for revenue which the Government might mal^ at any future time. 

^a^t^en^^tai^ed ml%;^y^ ?p“^ 

Mosludin (1887) 11 Bom, 551, 14 lA. 89. See subs-§ (1). 

(b) A as guardian of the estate of a minor, B, agrees to purchase immoveable pro¬ 
perty from’ “ on behalf B. B on attaining maiority sues C for spec.fic performance. 
B is not entitled to specific performance, nor is C. See sub-S 

(cl A dies leaving a widow. W, and a minor son. M After A’s death W entere 

APer^som\^1rme of^cerUin^^s^utes^^G^appLs to p^Court^ appmnted 

r^;^‘'obmin“’piSn “of mTC" r?y 5 

4 M''she‘’™pphes Rs. in sat°sfin?’°a'^c«e ag^i?!”*!^ estate of her deceased 
husband, a.^' the rest she spends for her own mamtenance. M attains majority, and 


<u) Bnmtinanm v. Bahanambal HO-jl) A.M. 431. 
Also sec Siiniaproka^ain v. Ganiforuiu l oo) A. An- 

dlir.i 33 (F.B.). -a ah 

fr) So/mn Lnl v. Atal \nth (1934) >6 All. 14-, 

148 I.C. 229. rai) A.A. 846. 

Ill) Pnpat \omtlco V. Jofiu ( 69) A.B. MU- 
lu) Intlur ChinutcT V. Ratlhak>\hore 19 

Cal. .507, 19 I.A. 90 (renewal of lease]; v. 


Baluantrao (1903) 27 Bom. 390 [sale by mother]; 
Miirari v. Tuyana (1895) 20 Bom. 286. 288; Wat¬ 
son i.* Co. V. Sham LaiI (1887) 14 I.A. If8, 15 Cal. 
8- Nonfhfn Prasad v. Abdtd Aziz (1923) -45 All. 
497. 74 I.C. 367. ('2-3) A.A. 581 (morte.iee by 
inotber as full owner]. See also Balu^int Sintih v. 
Cbinni (1912) 39 I.A. 109, 34 All. 296. 14 I.C. 
629 (sale by brother]. 
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and M is entitled 

of any part of fhe purchaL absolutely void. P is not entitled to a return 

of debts binding on ^he estate and aPPlied by VV in payment 

390. See sub-f (3) therefore on Af; Nathu v. Balwantrao (1903) 27 Bom 

.o .nS 

minor'!; ^--dian.-The natural guardian of a 

1890 has th guardian appointed under the Guardians and Wards Act 

to exi^d hi ^ - a debt so as 

benefit of the 111” ' ° provided the act was for the protection or 

no power to revive a debt which 

lie udes a lawfu Limitation Act, 1963 

behalf" on g^^rdian in the expression “agent duly authorised in this 

the minliVnrH authority to acknowledge a debt on behalf of 

he minor under sec. 18 read with sec. 20 of the Limitation Act, 1963 (6). 

see. 25^^ Limitation Act, 1963, secs. 18, 19 and 20 and the Indian Contract Act, 1872, 


U—TESTAMEN-ARY GUARDIANS 

of mnrnb appointed by will.—(1) A Hindu father may, by word 

evP^ tb. nominate a guardian for his children, so as to exclude 

thfi guardianship (c). The mother, however, has not 

tn hp appoint a guardian by will (d), but the Court may have regard 

to her wishes, if any, expressed in her will. 

. power of testamentary guardian to deal with property belonging 

his ward is subject to the restrictions imposed by the will (e). The father 

can by his will appoint a guardian both of the person as well a^ the property 

IS rninor aughter. On the marriage of the daughter, the husband 

t ^ guardian of the person, but the testamentary guardian continues 

to be the guardian of her property (/). 


f ■ ^ regards guardianship of joint family property, there is a conflict 

o opinion w ether the father of a joint family consisting of himself and his 
minor ^ power to appoint a guardian by his will of the joint property 

urmg e minority of the sons. In an earlier Bombay case, it was held that 
e a no such power (g). In a later Bombay case, it was held that he had 
e ^wer to appoint such guardian and also to authorize him to alienate the 
join property, and that, where an alienation was made, it was binding on the 
minor sons, provided it was within the scope of the authority conferred upon 


(x) Nirmnaua v. Sirtfutaijn n88.S) 9 Dorn. .365; 
Sant BhmUan Lai v. Drij Bhnshan Lai ('67) A 
Delhi 137. 

ih) BireMiar v. Amhika, 4.5 C.U. 630; Boma- 
Jiirt//!!/ V. Kasinath (*28) A..M. 226; Chennappa v. 
Onknrappa (1940) M.»d. 358 . KunJainiuli v Muneni 
(1919) 11 F.C.R. 65. 

(c) Dcha Nn9ul v. Anomimfini 0921) 43 AIL 
• I3» >9 I.C. 909, (*21) A,A, 346. See also 


nadlta v. Raniayamma (1921) 44 Mad. 189, 62 I.C. 
4 37, (*2I) A.M. 132 r^uarctian of ^on to be adopt¬ 
ed]; Butlliilal y. Mnrnn'i (1907) 31 Bom. 413. 

(d) Vcnkaytjn v. Venkata (1898) 21 Mad. 401. 
(c) Cuardiao^ and WarcU Act* 1890, s. 27. 

(f) Rnioraieiwari v. Sankarunarayana (1948) 
M*hL 3.51. 

(g) //ori7a^ V. Bai ^^ani (1905) 29 Bom. 33!• 
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him by the will (h). A. Full Bench of the Bombay High Court has now 
adopted the earlier viev. (i). In Madras, it has been held by a Full Bench 
that it is not competent to the manager of a joint Hindu family, whether he is 
the father or uncle or an elder brother, to appoint a testamentary guar¬ 
dian to the joint property (j). It is submitted that the father has no power 
to appoint a guardian by his will of joint family property. At the moment 
of his death the property passes by survivorship to his minor sons, and he 
cannot by any testamentary direction authorize any person to deal with it 
during the minority of the sons. But it has been held by the same High 
Court that if the testator has no sons, he may by his will authorize his widow 
to adopt a son to him, and appoint a guardian to manage his estate during 
the minority of the adopted son (k). The decision would no doubt be correct 
if the property dispiosed of by will was the self-acquired property of the 
testator. But it would be questionable, if the property disposed of was 
ancestral. 


(4) See sec. 9, Hindu Minority and Guardianship Act, 1956. 


See the Guardians and Wards Act, 1890, secs. 6, 17(2) and 39. 


The Court is bound, in appointing a guardian, to have regard to the wishes of the 
father contained in his will, although probate of the will has not been obUined (1). 


The judgment in the later Bombay case [38 Bom. 94] referred to in sub-§ (3), pro¬ 
ceeds on the ground of convenience. The judgment in the Madras case pr^^ds upon 
the ground that since a Hindu cannot dispose of coparcenary property by will he cannot 
make arrangemenU for the management of that property by will after his death, or 
appoint a guardian to manage that property (m). 


Transfer of pouicr of management by father .—Where the father of a joint family 
consisting of himself and his minor sons appointed his nephew to manage the joint family 
property for a period of thirteen years, and the manapr was under the arrangement liable 
only to pay a &ed sum in lieu of actual income, and the father died before the expur of 
the period, it was held that the sons were not bound by the arrangement that the 

manager was liable to account for the whole of the income after the fathers death (n). 


lU—GUARDIANS APPOINTED BY THE COURT 


533. Power of Court to appoint guardian.—(1) Where the Court is satis¬ 
fied that it is for the welfare of a minor that an order should be made appoint¬ 
ing a guardian of his person or property, or both, the Court may make an 
order under the Guardians and Wards Act, 1890, appointing a guardian. [See 
secs. 4(4) and (5), and sec. 7 of the Act.] Where the father has appointed a 
testamentary guardian, the Court has no power to appoint a guardian under 
sec. 7 of the Guardians and Wards Act (o). 

A father being the natural guardian of his minor son cannot be appointed guardian 
of the person of the son and no order under sec. 7 is necessary (p). 


(h) Moliableshnar v. HanichonJra (1914) 38 Bom. 
94. 21 A.C. 350, ('14) A.B. 300; Sonbah Pirifiec 
Lai V. Soo(;o/i Doorgah (1867) 7 W.R. 7.3, at jv 
75. See also Vcnkatraman v. JanarJ/ian (1928) 5i. 
Bom. 16. 28. 30. 106 I.C. 79. (*28) A.B. 8. 

(i) Briibhukan^las v. Chaihiram (1935) 59 Pom. 
316. 1.55 I.C. 12, ('35) A.B. 124 [FB.] 

(f) ChiJambara v. Rangaiami (1918) 41 Mad. 

561. 45 I.C. 90.5, (’19) A.M. 1046 tF.B.]. 

(k) Jagannnd/iH v. Rumaijamma (1921) 44 Mad. 
189, 62 I.C. 437. ('21) A.M. 132. 

(!) Sarala SiinJari v. Hazari Du-ii (1915) 42 Cal. 


9.53. 28 I.C. 972. (’16) A.C. 324 (will made by 
husband conlaininR directions .about xiiardianship 
of bis minor wife]. 

(m) Chidamhara v. Rnngasami (1918) 41 Mad. 
561. .570, 572. 4-5 I.C. 90.5, (’19) AM. 1046 
(F.B.l. 

(n) Vcnkatraman v. Janardhnn (1928) .52 Bom. 
16. 106 I.C. 79. ('28) A.B. 8. 

(o) Amirthavalliamnial v. Sironmani Ammal 

(1938) Mad. 757. 

(;>) Vcnkatexnaran v. Saradambal (193.5) 13 

Rang. 590. 160 I.C. 878, (’36) A.R, 67. 
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SHE »-■ ~r,rz 

wi-srL”? .rL“Jsr“' •‘• 

Co„'. p°^."„“f '” '°™ " "» 

See the Guardians and Wards Act, 1890 sec. 17. 

minor of ®f *™nor s separate property.—The only property of a 

Act 1890 ^Ls ^thS appointed under the Guardians Ld Wards 

rnDointed\--l-*K^?.“'f^^^^ ^ guardian cannot be 

prooertv in ra p ^ ^ undivided interest of a minor in coparcenary 

interest o a by the Mitakshara law. The reason is that the 

rropertv toi r 7 fto 'u'"‘ ^‘f^shara family is not separate or individual 

dianship let.' 19^4^ ' ^uar- 

Art guardian appointed under the Guardians and Wards 

Wards Act appomted by the Court under the Guardians and 

ZUl. ’ bas no power to alienate the minor’s property without the 

vniflaKI^ l^rmission of the Court. An alienation without such permission is 
9 Q^ ^ ^ Qo minor and other persons affected thereby. [See 

nf tb(i + ■+ ° Where an alienation is made with the permission 

ca^ot be impeached by the minor or any other person except 
underhand dealing. The reason is that the alienee is 
\ ^ ^ order of the Court, and he is not bound to inquire as 

e ex^ lency or necessity of the alienation for the benefit of the minor's 
estate (r). See § 519. above. 

537. Guardian of miner's undivided corparcenary interest.—Although a 
^ardian cannot be appointed of the undivided interest of a minor in joint 
tamiiy property under the Guardians and Wards Act, 1890, a Chartered High 
ourt may, in the exercise of its inherent power^ appoint the managing mem- 


(q) Chnrib Ullnit v. Khalak Singh (1903) 25 All 

f^oiikar V. 3faru 

^ 199; Mftbikh Bai v. 

Dhanabanln (’37) A.C. 322. 

(r) Catigapershad v. Maharani Bibi (188-1) 11 

stkiiJ^rh ,1- l A- -17. -19-50 fmortende); 

>i*:/»€r Chund v. Dulputtij (1880) 5 Cal. 363 [sale); 


Venkatasaini v. Viranna (1922) -15 M.ncl. -129. 65 
I.C. 964, (’22) A.M. 135. See also fuga! v. 

Anunda (1895) 22 Cal. 545 [suit for specific i^er- 
formance against minor—see 4 441J. .1/nntorfl»n 
Dat V. Ahmad (1916) 21 C.W.N. 63, 37 I C. 380, 
('17) A.C. 235. 
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ber of the family to be guardian of such interest where such appointment is 
clearly for the benefit of the minor, with power to him to alienate the joint 
family property including the minor’s interest therein, and, where the pro¬ 
perty is to be sold, impose conditions upon the managing member to secure 
the minor’s share of the proceeds of the sale. This is the practice in Bombay 
(s) and Calcutta (t). In a recent Allahabad case, the High Court, while 
holding that it had the power to appoint a guardian, refused to do so on 
grounds of inexpediency and want of precedent (u). See § 519 above. Also 
see sec. 12, Hindu Minority and Guardianship Act, 1956. 


/liusfraPons 

(a) A and his minor son B. are members of a joint family governed by the Mitak- 
shara law. The only property which the family possesses is a house which is in a very 
bad state of repair. Bc'sides, there are family debts which have to be paid but the 
family has no means either to effect the repairs or to pay the debts. C offers to buy the 
house at Rs. 40,000, provided A obtains the sanction of the Hi^h Court for tlie sale on 
behalf of his minor son B. A cannot apply for the sanction unless he gets himself 
appointed guardian of B’s propertv. A thereupon applies to the Couit that lie may be 
appointed guardian of B’s property, and that the sale be sanctioned by the Court. It is 
proved to the satisfaction of the Court that, if the sanction be not given, the property is 
not likely to realize a sum approaching Rs. 40,000. This is a fit case for the appointment 
of A as guardian and for sanctioning the sale: MaiiHal Hurgovan, in rc (1901) 2o Bom. 
353. 

(b) The facts are the same as in ill. (a) with this difference that A does not propose 
to sell the property, but to raise a loan on a mortgage of the property. It is pioved to 
the satisfaction of the Court that if the mortgage is sanctioned by the Court, better terms 
can be obtained from the mortgagee than without the sanction. Tlie High Court may 
appoint A guardian of B’s property, and sanction the mortgage; J'liram Loxman, in re 
(1892) 16 Bom. 634. 


IV.—GUARDIAN DE FACTO AND GUARDIAN AD HOC 

538. Alienations by guardian de facto and guardian ad hoc. ■(!) A 
person who is not an ad hoc guardian and does not po.se as a guardian for 
particular purpose, but manages the affairs of the infant in the same way as 
a de jure guardian does could be described as a de facto guardian although 
he is not a natural guardian or a guardian appointed by the Court. 

(2) A de facto guardian has the same power of alienating the property 
of his wani as a natural guardian (v). A bona fide mortgage executed by the 
de facto guardian of a Hindu minor for the benefit of his estate and with due 
regard to his interests cannot be impeached on the sole ground that he is 
merely a de facto guardian (to), for example, if it is effected for the marriage 


(a) ManHal lliiruovan. In re (1901) 2.> limn. Tj!; 
Joffanntiai Jitimii, In re (189.?) 19 90; Jtiiratn 

Loxnuni. Jn rc (1892) 16 llnm. Stfihadci: 

Krishna. /ri re (1917) Bom. 4 12 connmii»mi' upon 
tlu- of J. in re Dottuticya 

C.ni i-ttI (1912) .j 6 Bom. .>19, lU l.C. 697, (1912) 
A.B. .>17. , , , 

(I) I lari \itroin Jn rc oO HI. 

71 l.C. 211. ('21) A.C. 409; in rc lUiaukumar 
IliKhr (19:12) o9 Cal. 370, 118 I-C. 719, 
(*12) A.C. .'02. 

(r») Ciniial Prasad. In the Matter of (1928) 50 
All. 709. 112 l.C. 871, (*28) A.A. 709. 

(l) llniiinntian Perstiad v. Miissitaiat Jinbootc 
IKIO) 6 M.I.A. 191, 112-111; Sct(/iarumu»mu v. 


Apiaedi <1926) 49 Mad. 768, 92 I C. 827, (*26) 
A.M. 4>7 [sale by maternal uruh- ui)licld]; 
Mohantmd v. S'afnr (1899) 26 Cal. 820 (>ale by 

patfm.t) ur-imlmotbcT upbeldl; Hai Amrit w Bai 

Manik (187.>) 12 Bom. ll.C. 79, 81; Lalla v. 

Xooiiitnr (1866) 10 M.I.A. Ill [niorty.ige by vtc-p- 

nvitbcr lic-ld not bindinu on the I'rminrl that it 
vv.is fr.iiubiUntl; .V«//mrom v. Shoma (1890) 14 

Boni. .>62 tmorlg.ii{i' by father's <onstn upheld); 
K<indamiidi Munent (1949) 11 F.C.B. 6>, Palani 
Cioiindan v. Vunjiukkal (*.>6) A.M. 476. Also see 
Annuininiomnia v. Hainunaiancijarutnam (’.'9> 
A.A.P. 40; Kasturi v. S. V. Uao (’70) A.A.P. 4 10. 

(it) Ktindan Lai v. Beni Pershad (1912) 11 L.d». 
599, 117 l.C. 113, ('12) A.L. 293. 
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not questioned The Bomh ri ^ a facto guardian was 

Bench decision of the ^ame CoirtcT ^T^eoverruled by the Full 

yreni Federal Court in Kanda- 

of the minor It is^ transaction is a personal right 

oi tne minor. It is a right to sue and is not heritable (e). 

nor f!frtltV^'®fif‘‘ru^^ ^ guardian, which is neither for necessity 

o. =r;.r 

V.—REMEDIES 

been^SDri^d''^f of minors.-A guardian, who has 

W — ^ of the custody of his ward, has the foUowing remedies open to 



He may proceed by suit against the 
possession of the ward. 


person alleged to be in wrongful 


^in v_ Alaraj/^uili (i), where a suit was brought by a Hindu father 
n the Distrmt Court of Chinglepat for the custody of his minor sons, 

rCouncil said: “A suit inter partes is 
not the form of procedure prescribed by the Act [that is, the Guard¬ 
ians and Wards Act, 1890] for proceedings in a District Court 
ouc ing t e guardianship of infants.” Following this decision it 
as een eld by the Madras High Court that the proper procedure 
in proc ings in a Mufassal Court touching the custody of a minor 


CoLinrf V. Ram Adhin (1933) 8 Lucl 
182, 140 I.C. 556, (’33) A.O. 31. 

(y) Rambhau v. Raiaram (*56) A.B. 250. AN 

Dadaii (1953) Bom 
^ 40. (’53) A.B. 273. 

K^' [transferee entitled t< 

benefit of s. 51 of the Transfer of Property Act 

0924) 47 Nfad. L.J 
• 54 t-C- 973. (*25) A.M. 260, commented 
u^n m Scet/ioronmnno v. Api>inh (1926) 49 Mad 
768. at pp. 773-774. 92 I.C. 827. (’26) A M 457 
(f>) (1866) 10 M.I.A. 454. 


(c) Tuhidas v. Vagheta Raisingii (1933) 57 Bom. 
40. 141 I.C. 17, (’33) A.B. 15. 

(rf) 11 F.C.R. 6.5. 

(e) Palani Coundan v. Vn/i/ioJtito/ (*56) A.M. 
476. 

(f) Tatua yfohfjaii v. Rahha Dadaii (1953) 53 
Bom. L.R. 40. Contra Seetharamanna v. Appiah 
(1926) 49 M.id. 768. 92 I.C. 827, (’26) A M. 4-57. 

(g) HariM v. Gordhan (1927) 51 Bom. 1040. 
105 I.C. 722, (’27) A.B. 611. 

(/>) Nnraijan v. Ramcttandra (’.57) A.B. 148 
(F.B.); Kaiihaiifalat v. ffaningh (1944) Nae. 698. 

(0 (1914) 41 I.A. 314. 322, 38 Mad. 807, 820, 
24 I.C. 290, (’14) A.P.C. 41. 
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is by way of petition under sec. 25 of the Act, and not by way of 
suit (j) On the other hand, it was held by the High Court of Bombay 
(k) that the dictum of the Privy Council in BesanVs case was not 
intended to be of such general application as to take away the right 
of suit in all cases, that the provisions of the Guardians and Wards 
Act 1890, were not exhaustive, and that a suit for the custoi^ of a 
minor lies even in a Mufassal Court. The Chief Court of the Punjab 
(H and the Allahabad High Court (m), have held that a petition is 
the only form of procedure aUowed in matters relating to the custody 

of minors. 

(9^ Hp mav oroceed by a writ of habeas corpus under the Code of 
^ ^ ?rimTnJl Ccedure" 1898. s. 491 and Art. 226 of the Constitu- 

tion (ml). 

that Code. 


<0 V. Rflmqndi (1919) 42 Mad. ^7 53 

I.C. 399, (•20) A.M. 937 tF B.l. «ee also /brahim 
V. ibrohtm (1916) 39 Mad. 608. 33 I.C. 894. ( 17) 

^ ^fc) Achratlal v. C(.imanla( (1916) 40 Bom. 600. 
37 I.C. 215. (’16) A.B. 129, following bhanfa v. 
MunecUtM (1901) 25 Bom. 574. 


(1) Chasita v. Waziro (1S96) Punj. R«-.. No. 41 

^*^{m) Sham Lai v. Bindo (1904) 26 All. 594; 
Utma Kuar v. Bhudwanta Kuar (1913) 37 AH. 515. 

29 I.C. 416. (’15) A.A. 199. 

(ml) Rama Iyer v. Natarafa Iyer (1948) A. .'ad. 
294; Collar Begum v. Suggi 64 Bom. L.R. 54. 
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ADOPTIONS 
ACT 78 OF 1956 

important alterations and modifications in the rules of 

in the Hi^d,! Ad ® t brought about by recent legislation embodied 

I Adoptions and Maintenance Act, 1956. That enactment is not exhaustive of 

oT the"’faw matters dealt with in the Act it supersedes the 

™ rule ?f Hind,. aw^‘" previously applicable to Hindus by virtue of any text 

sedes anv other I=.w , ^">'.‘^“5'°'" “ having the force of law. It also super- 

before^? cameYntn ooerT. Central or State legislation in force immediately 

comafned in it 1 / If 'eg>=la‘'on is inconsistent with the provisions 

priorto the following paragraphs o/ this Chapter slate the law 

l^w brm.ph^ n opwet.on of that Act. The alterations and modifications in the 

^w brought about by that Act are pointed out in the Notes under the provisions of that 


CONTENTS 

/. Nature and extent of right of maintenance —§§ 540-544A. 

—Persons entitled to maintenance —§§ 545-565, 

—Amount of maintenance —§§ 566-568. 

of family property and its effect on right of mainfenonce—S§ 569-572. 

V.—Transfer of family dwelling-house and its effect on the right of residence-- 
§§ 573-575. 

VI.—Right of maintenance not affected by will—^ 576. 

Transfer and attachment of right of maintenance —§§ 577-578. 

VIII .—Suit for maintenance —§§ 579-581. 

I—NATURE AND EXTENT OF RIGHT OF MAINTENANCE 

540. Priority of debts over maintenance.—Debts contracted by a Hindu 
take precedence over the right to maintenance (n) [§ 570]. Section 26 of 
the Hindu Adoptions and Maintenance Act, 1956, now deals with the ques¬ 
tion of priority of debts. Reference may be made to the Notes under that 
section. 


541. Liability for maintenance of two kinds.—The liability of a Hindu 
to maintain others arises in some cases from the mere relationship between 
the parties, independently of the possession of the property [§ 542]. In 
other cases, it depends altogether on the possession of property (o) [§§ 543- 
544]. 

542. Personal liability: liability of father, husband and son.—A Hindu 
is under a legal obligation to maintain his wife, his minor sons, his unmarried 
daughters, and his aged parents whether he possesses any prop>erty or not. 


(«) Adhirancc v. Shotta Malce (1876) 1 Cal. 36o; (o) Savitribai v, Luximibai (1878) 2 Bom. 573 at 

Lak^hfnan v* Sut^/abhamabal (1878) 2 Bom. 494» p. 597, et seq. (F.B.). Also see Kaniatammal v. 
505. V^katalakshmi (*63) A.S.C. 1348. 
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The obligation to maintain these relations is personal in character, and arises 
from the very existence of the relation between the parties (p). 

Sections 18 and 20 of the Hindu Adoptions and Maintenance Act, 1956, 
now deal with the question of maintenance of wife, children and aged parents. 
Reference may be made to the Notes under those sections. 

543. Liability dependent on possession of coparcenary property: liability 
of manager.— (1) The manager of a joint Mitakshara family is under a legal 
obligation to maintain all male members of the family, their wives and their 
children (a) On the death of any one of the male members he is bound 
to maintain his widow and his children (r) [§ 559]. The obligation to main¬ 
tain these persons arises from the fact that the nianager is m possession of 
the family property. The liability to maintain a disqualified heir is governed 

by the same principle (rl). 

(2) The same principles apply to cases governed by the Dayabhaga 
law. But in applying these principles, it is to be remembered that there can 
be no coparcenary according to that law between a father and sons [§ 277]. 

According to both the schools, a father is under a to maintain^^^^^ 

minor sons But where the father has ancestral property m his hands, then if the case 
U governed by the Mitakshara law, sons, even if adult, are entitled to 
of the ancestral property [§ 545]. but not if the case is governed by the Dayabhaga law, 
?or under that law sons do not acquire by birth any interest m ancestral property 273]. 

As to impartiable property, see § 589. 

544. Liability dependent on possession of inherited property: liability of 
heirs.—An heir is legally bound to provide, out of the estate which d^^^^nds 
to him. maintenance for those persons whom the late proprietor was lega y 
or morally bound to maintain. The reason is that the estate is inherited sub¬ 
ject to the obligation to provide for such maintenance (s). 

Section 22 of the Hindu Adoptions and Maintenance Act, 1956, now 
deals with the question of liabiUty of heirs for maintenance of the depen¬ 
dants of a deceased person. Reference may be made to the Notes under 

that section. 

Illustrations 

h • ' f‘t'Tath ”4"tsta‘fe "h"e Ts bou'nrrLtufn her el^Ihe 

a%erson whom his father was legally bound to maintain as his daughter, provided, of 

course, that she is unmarried [§ 542]. 

(h\ Ste-D-vxotheT.—A step-son is under no personal obligation to maintain his sjep- 

,v ^ u 4 . w: u his fathcr’s estate he is bound to maintain her out of the estate, 

mother; but if he inhente h,s father s estate n n.aintain as his wife: Bai Daya 

she being a person whom his latner was lega y . MSftii «; Rnm QO- AudGmmr v 
V. Natha (1885) 9 Bom. 279: Narbadabat v. Mahadev (1881) 5 Bom. 99, Auaemma v. 

Varadareddi, (1948) Mad. 803. 


(p) (1878) 2 Bom. 573, .597-.'398 [F.B.l. 

(q) NJ.inu. Chiip. tt sec. 108; Ntirad.i, chap. 13. 

sec.s. 26, 27, 28, 3-3; Vaifcunlor»i v. Kalla,uran 

fl900) 23 Matl. 512, 516; Chcrult>j 
NoiiKa/nparnmi^il Ravu alias KuUaniaii (1940) MJd. 
830. (‘40) A.M. 664. 

(r) Bhogaan Sinah v. Mst. Katal Katir 


8 Lah. 360, 101 I.C. 201. ('27) A.L. 280. 

(rl) Kamalammal v# Venkatolakshmi (*65) A.S.C- 

1 ^ 49 . ^ ^ 

($) Khctfomatii v# Kashinath (1869) 2 Bcufj. 
L.R.A.C. 15. 34, 38 (F.B.l; Karnini v. Chandra 
(1890) 17 Cal. 373. 376*378; Mst. Hupa v. Mtf. 
Sru^abati (’53) A. Orissa 28. 



592 


principles of HINDU LAW 


§§ 544, 544A, 545 


^rsonal "to maiifta *''LrToTh®er!in'^^ ^ ^ “"der no 

she IS bound to maintain C, she [C] being a person whom A •'dients property from A, 
as his mother: Bai Kanku v. Bax Jadav (1^) 8 Bo^^ 15 ^ 

property. ^ undTr'any^obligluon^ maintaTn^ 1^ ^ a father F. He leaves no 
but the obligation is only a moral one so that he destitute daughter-in-law W? Yes. 
now that I dies leaving a ^vidow a On Fs S Suppose' 

person whom the late proprietor (F) w®as mor‘o° l^b^"‘^nd^^ m°^i‘f 5 ^ 64 ^bilfw^ 

even'Sthe Gltirn^nen/ 

by forfeiture Government takes the estate by escheat or 


11 


-rtLKbONS ENTITLED TO MAINTENANCE 

is under a personal obligation to maintain his 

or ed propmt “Rm "h "’‘'a”'"" “i”'- 

sons- therefore he ^ ft, ^ j ^ obligation to his adult 

long; esdusr,ip to , 0 °“"“ “ «' »=- 

Mitakshara law^^anH*^th°”^ mernbers of a joint family governed by the 
are entird to 'at P'-°-Oerty. the sons, even if adult, 

Tder he Mit^r The reason is that 

by birth fml ^e r^h^^^^ ^ in joint family property 

income of what ^ a" adult son is not limited tfthe 

property (x) been his share on a partition of the joint family 

anv interest h fh ‘^ases governed by the Dayabhaga law, acquire 

unLr thTR^^ birth m ancestral property [§§ 273, 274], A father, therefore, 

of hts stl r® ' r ’ his adult sons either out 

or his separate or out of ancestral property. 

(„) ^^Whl-^°h '""‘'tied to sue for partition can sue for maintenance 

cenpr*; a canno sue for partition, without the consent of certain copar- 

pro^rty ^ a"‘itled to maintenance out of the joint family 


rsr i Hindu Adoptions and Maintenance Act, 1956, now 

p ovides that a Hindu father or mother is bound, during his or her lifetime, 

to maintain his or her legitimate or illegitimate children and that a legitimate 


(0 /anki v. S'and Ham (1889) 11 All. 194; 

nn/anikanta Pal v, Sajanisuncfarcc Dascc fil 

Cal. 221. 61 I.A. 29. 147 I.C. 438. ('34) A PC. 
29; flntififT/nmfil Echamninl (1899) 22 Mad. 305- 
Canga Dei v. Jagannoth. 22 Lnck. .518. but see 
Saran Bai v. Abdul Bn-ihid (1948) A.S. 127. 

(If) M'it. Colab Konmcar v. Collector of Bcuarcs 
(1847) 4 M.I.A. 246. 

(f) Ammor-rtfifu, v. Ap/iii (1888) 11 Mad. 91; 

Prcmchund ^. Halasbchand <1869) 4 Beng. L.r! 
App. 23; Ramchandrn v. Sakaram (1878) 3 Bnru 
346, 3.50. 351; Bhooitafbi Sath ChakralMirti v. Ba- 
aamn ^^ifHwrcc Dcbec (1936) 63 Cal. 1098, ('36) 


(tf) See >% Luximibai (1878) 2 Bom. 

S7«*J, 397 (F.B.I; Sartai Kri^ri v. Deoraj Kuari 
(1888) 10 AIL 272, 288, 15 I.A. 51. • 

(x) Chanciroula v. District Magistrate of Dhar^ 
tear (1927) 31 Bom. 120, 100 I.C. 575, (’27) A.B. 
91 [tunutic soQ*-^‘L)im for ni3mte04ince of luDatic 
while LD asylum—claim upheld though lq excess of 
lunatic’s share of income!. 

iy) Chcrfttty alius Vasu v. SangamiMtrambil fl'icii 
alias Kuttaman (19^0) Mad. 8JO, ('-40) A.M. 684. 

iz) A/>fi/i V. Ramchanfha (1891) 16 Bom. 29. 

(a) HhuiHil V. Tatanappa (1922) 46 Bom. 4 35, 

64 I.C 568, (’22) A.B. 292. 
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or illegitimate child can claim maintenance from his or her father or mother 
so long as the child is a minor. Reference may be made to the Notes under 

that section. 


546. Daughters.—(1) A father is bound to maintain his unmarried 
daughters. On the death of the father, they are entitled to be maintained out 

of his estate (b). 


A daughter on marriage ceases to be a member of her father’s family, and becomes 
a member If her husband’! family (c). Thenceforth she is entitled to bo niamtamed by 
her husband, and, after his death, out of his estate 1§ 559] If the husband has left no 
estate her father-in-law, if he has got separate property of his own, is moially. thojgh 
not legally bound to maintain her; but, after his death she acquires a k^al right to be 
maiSed out of his estate on the principle stated in § 544 above. If she unabk ^ 
obtain maintenance from her husband, or. after his death, from his tamily, her father, 
if he has pot separate property of his own, is under a moral, though not a legal obliga¬ 
tion to maintain her. But it is not settled whether, after the fath^5 death, she acquuc^ 
a legal right to be maintained by his heirs out of his estate. The High Court of Bornbay 

has held lhat she acquires no such right (d). On the other hand, ^ 

expressed by the High Court of Calcutta, that she does acquire such right, pi^yided she 

is unable to^obtain maintenance from her husband’s family (e) Th^o 

has held that a widowed daughter who is without means and whose husband s 

is unable to support her is entitled to be maintained by her step-mother out of her 

father’s estate if). 


See notes to § 544 above. 

(2) See section 20 of the Hindu Adoptions and Maintenance Act, 1956, 
and § 545(3) above. Also see sections 19 and 22 of that Act. Reference may 
also be made to the Notes under those sections. 


547. Grandchildren.—(1) A grandfather is under no personal obligation 
to maintain his grandsons or granddaughters (g) . 

It has been held by the Calcutta High Court, that a predeceased son’s daughter 
comes under the description of “deena Samasnta” (poor dependent) in Manus text, and 
consequently there is a moral obligation on the part of the grandfather to mamtain her. 
-Iliil moral ^ibligation becomes a legal obligation on the part of those who inherit the 

grandfather’s property (h). 

(2) See sections 22 and 21 (iv) and 21 (v) of the Hindu Adoptions and 
Maintenance Act, 1956. 


548. Parents.—(1) A son is under a personal obligation to maintain hvs 
aged father. He is also under a similar obligation to maintain his aged 
mother, and he is bound to maintain her, whether or not he has inherited 

property from his father (i). 


Stcp-mofhcT.—See § 544, ill. (b). 

(2) Section 20 of the Hindu Adoptions and Maintenance Act, 1956, now 
provides for the maintenance by a son or daughter of his or her aged or in¬ 
firm parents. Reference may be made to the Notes under that section. 


tb) hat Mongol v. Bai RuWimini (1899) 23 Boro. 
291- Tulalio V. Gopoi Roi (1884) 6 All. 632. 

(c) Korfic Chunder v. Soroda Sundari (1891) 18 

^^(d)^tii Mangal v. Boi Rufc/imini (1899) 23 Bom. 
291 

(e) Mokhada v. Nundo Loll (1901) 28 Cal. 278, 
288. 


(/) Arobu Bai Ammal v. Soni Bai Ammal (1941) 

Mad. 13. (’40) A.M. 804. 

(g) A/anmohini v. Balok Chandra (1871) 8 Beog. 
L.R. 22; Kalu v. Kashibai (1883) 7 Bom. 127. 

(/i) Prova%h v. Prokash (1946) 2 Cal. 164. 

(i) Subbarayana v. Subbakka (1885) 8 Mad. 236; 
Satyenaraijanamurlhy v. Ram Subbomma ( 64) 
A.A.P. 105. 


UL-38 
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PRINCIPLES OF HINDU LAW §§ 549-551 

549. Fcmsle tnembers of a joint Hindu family.—As to maintenance of 
female members of a joint Hindu family see § 543 above. 

550. Disqualified heirs.— (1) Where a son or other heir is excluded from 
inheritance by reason of disability [§ 98], he is entitled to maintenance for 
himself and his family out of the prop>erty which he would have inherited 
but for the disability [§ 110]. 

(2) Section 28 of the Hindu Succession Act, 1956, removes all disquali¬ 
fication from succession on the ground of any disease, defect or deformity. 

551. Illegitimate sons.— (1) The illegitimate sons of a Hindu may be 
divided into four classes, namely: — 

(1) Illegitimate sons of a Hindu belonging to one of the three higher 
classes by a dasi, that is, a Hindu concubine in the continuous and 
exclusive keeping of their putative father. 

As to the meaning of the word “dasi” see § 43, nos. 1-3 note no (v) above. 

(2) Illegitimate sons of a Sudra by a dasi. 

(3) Illegitimate sons of a Hindu by a Hindu woman who is not a dasi. 

(4) Illegitimate sons of a Hindu by a non-Hindu woman. 

(1) The illegitimate son of a Hindu belonging to one of the three 

higher classes by a dasi is entitled only to maintenance and not to any share of 
the inheritance (Mit. ch. I, s. 12, v. 3). The right of maintenance attaches 
in the first instance to the separate property of the father (j). Where the 
father has left no such property, it attaches to property of the joint family 
of which the-father was a member (k). Such a son is entitled to mainten¬ 
ance for life (!)• When the father was the holder of an impartible estate, the 
illegitimate son has no right, apart from custom, to maintenance out of the 
estate (m). Under the Mitakshara law an illegitimate son is entitled to 
maintenance as long as he lives, in recognition of his status as a member of 
his father’s family and by reason of his exclusion from inheritance among the 
regenerate classes. He does not claim maintenance merely as a compas¬ 
sionate allowance (n). 

(2) The illegitimate son of a Sudra by a dasi is entitled to a share after 
his father’s death in the separate property of his father (Mit. ch. I, s. 12. v. 2). 
Where the father has left no separate property, but was joint with his col¬ 
laterals at his death, the illegitimate son is not entitled to demand a partition 
of the joint family property in their hands, but he is entitled as a member of 
the family to maintenance out of that property. His position in this respect 
is analogous to that of widows and disqualified heirs to whom the law allows 
maintenance because of their exclusion from inheritance and from a share on 
partition, and the Court may, as in their case, award not only future but also 


(/) Rothan Singh v« Baltcanf Singh (1900) 22 
All. 191» 27 l.A. 51; Chuoturtja v. Purhuhtd 

(1857) 7 M.I.A. 18. 

(k) Ananthaya v. Vwlinu (1893) 17 Mad. 160; 
Hiralal Laxmandas v. Meghraf Bhickchand (1938) 
Bom. 779. 


(0 NUmoney Singh v. Baneshur (1879) 4 Cal- 
91. 

(m) Harififihii v. AUtsinhii (1949) Bom. 342. 

(n) Mothev Anja Ratna v. Koney Narayona Roo 
(•33) A.SC. 433, (1932) 2 M.L.J. 342. 


MAINTENANCE 


595 


§ 551 


past maintenance so far as it is not barred by the law of limitation and may 
direct the same to be secured by a charge on the joint family prop>erty. Such 
maintenance is payable to the illegitimate son for life (o). 

(3) The illegitimate son of a Hindu by a Hindu woman who is not a 
dasi is entitled to maintenance even if he be the result of a casual (p) or 
adulterous (q) intercourse. During his father’s lifetime, he is entitled to 
maintenance against him (r). After the father’s death he is entitled to main¬ 
tenance out of the separate property of the father. Where the father has 
left no such property, he is entitled to maintenance out of the estate of the 
joint family of which the father was a member (s). But the right of the 
illegitimate son to maintenance is personal to him; it does not descend on 
his death to his offspring. Thus, if A dies leaving an illegitimate son B, and 
B dies leaving a son C, C is not entitled to maintenance out of A’s pro¬ 
perty (t). 

According to the Dayabhaga school, the right of such a son to mainten¬ 
ance ceases on his attaining majority (u); according to the Mitakshara school, 
it extends up to his death (u). 

(4) The illegitimate son of a Hindu by a non-Hindu woman is not 
entitled to maintenance under the Hindu law, but he may claim maintenance 
from his putative father under sec. 488 of the Code of Criminal Procedure, 
1898. The right under that section, however, cannot be enforced against 
estate of the father after the father’s death; it can only be enforced during 
the lifetime of the father (lo). 

In a Madras case it was obser\'ed that the illegitimate son of a Sudra by a dosi 
who was not entitled to inherit, should be allowed only a compassionate rate of mainte¬ 
nance (x). In a later Madras case it was said that this view v/as not correct and that 
regard should be had in every case to the income of the esUte left by the putative 
father and to the mode of life to which the son was accustomed in the lifetime of the 

father iy). 

The illegitimate son of a Hindu who is the result of an adulterous inter-course is in 
no case entitled to maintenance higher than the amount of the income which he would 
have got out of his share had he been a dasiputra (z). 

(5) Section 20 of the Hindu Adoptions and Maintenance Act, 1956, 
now provides that a Hindu father or mother is bound during his or her life¬ 
time to maintain his or her illegitimate children and that an illegitimate child 
can claim maintenance from his or her father or mother so long as the child 
is a minor. Reference may be made to the Notes under that section. 


(o) VeUahjappa Chetty v. Natarajan (1931) 55 

Mad. 1, 58 I.A. 402, 134 I.C. 1084 (’31) A.PC\ 
294 affmj?. Vcllahjappa v. Sataraian (1927) 50 

Mad. 340. 100 I.C. 655. (’27) A M. 386. 

(p) .Uiifn/sirnmy jaaavera v. Vencataswara 

(1868) 12 M.I.A. 203, 220. 

(a) V. Govind (1876) 1 Bom. 97; Vtrara- 

muthi V. SincflrorcNi (1877) 1 Mad. 306; Subra- 
mania v. Valu (1911) 34 Mad. 68, 5 I.C. 

(r) Ghana v. Gerefi (1905) 32 Cal. 479; Kuppa 

V. SineoraceUt (1885) 8 Mad. 325. ..op.*, 

(s) (1911) 34 Mad. 68, 5 I.C. 919, supra; (1857) 
7 M.I.A. 18, supra; (1868) 12 M.I.A. 203. supra, 
(where there was a remand); Baja 

Zafim Singh (1878) 3 Cal. 214. 4 I.A. 159; Har- 
gobind V. Dharam Singh (1884) 6 All. 329. 


(0 Jloshan Singh v. Balttant Singh (1900) 22 
All. 191. 27 I.A. 51. 

(u) Nilmoney Singh v. Baneshur (1879) 4 Cal. 
91. 

(t) Ifargnbind v. Dharam Singh (1884) 6 All. 
329; ACuppa v. Singarai;e{u (188.5) 8 Mad. 325. 

(a) Lingappa v. Etudasan (1904) 27 Mad. 13 
(Oirislian woman); Sitaram v. Ganpat (1923) 25 

Bom. L.R. 429, 73 I.C. 412, (’23) A.B. 384 
(Mahomedan woman). 

fx) Gopalasami v. Arunachelam (1904) 27 Mad. 
32. 

(y) Bathinasabapathi v. Copala (1929) 56 Mad. 
L.J. 673, 121 I.C. 126, (’29) A.M. 545. 

(s) Chamava v. Iraya (1931). 33 Bom. L.R. 
1082, 1088, 134 I.C. 1158, (’31) A.B. 492. 
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PRINCIPLES OF HINDU LAW §§ 552, 553 

552. lUegritimate daughters._(l) There is no provision in Hindu law 
tor the maintenance of illegitimate daughters (a); but they are entitled to 

claim maintenance from their putative father under sec. 488 of the Code of 
Criminal Procedure, 1898. 


on the ground that the expression “dasiputra^’ occurring in texts 
dlighter."^ subject applies only to an lUegitimale son (putia). and not to an iUegitimate 


j l^r-wc Hindu Adoptions and Maintenance Act, 1956, 

and 5 d 1(5) above. Reference may also be made to the Notes under those 
sections. 


553. Concubine—Avaruddhastri.— (1) A Hindu is not entitled to transfer 
joint tamily property to an Avaruddhastri for her maintenance (b) nor is he 
bound to maintain her. He can discard her at any moment, and she cannot 
compel him to keep her or to provide for her maintenance (c). But if she 
was in his exclusive keeping until his death, his estate, in the hands of those 
who take it, is liable after his death for her maintenance (d). It is not a con¬ 
dition precedent to her right to maintenance that she should have resided in 
^e same house as the deceased together with his wife and his family (e). 
But her right to maintenance is conditional upon her continued chastity (/). 

^ Bombay case the High Court held that to constitute a concubine, 

^ ^ rec, she must be a concubine with whom the connection of the deceased 

recognized and who was kept by him in his house practically as a 
meml^r of the family. But this view was rejected by the Judicial Committee on appeal, 

held that residence in the same house with her paramour together with his 

regular farnily was not now necessary, whatever may have been the case when 
a concubine was a slave of the household (g). 

*u * mistress whose husband is alive,—It has been held by the Bombay High Court 

a a married woman who left her husband and lived with another as his permanently 
io regarded as Avaruddhastri if she remains faithful to him and she 

♦/% V .4 ^ from his estate so long as she preserves her sexual fidelity 

of the High Court of Andhra Pradesh has expressed the 
same view (nl). The Supreme Court has approved of the above view and held that 

for maintenance cannot be defeated on the ground that she was a Brahmin 
and her paramour was a Sudra (/i2). 

Amount of maintenance .—In determining the amount of maintenance to be award- 
® jfo an avaruddhastri the Court should have regard to her age. her past mode of life, 
and the extent of the estate of the deceased paramour (i). 

(2) The law on the question is now changed and an avaruddhastn 
cannot claim maintenance out of the estate of the deceased paramour where 


(a) Parvati v. Canpatrao (1894) 18 Bom. 177. 
183; VcUaiyappa v. Natarafan (1927) 50 Mad. 340 
100 I.C. 6.55, (’27) A.M. 386; Champabai v. 
Baghunath Rao (1946) Nag. 217, (’46) A.N. 253; 
Fandurang v. Sona&ai (1948) Nag. 653; Padmavati 
V. Ramchandra (1950) Cut. 532, (’51) A. Orissa 

(b) Thaktir Rab Prasad Singh v. Chhotaij Mun> 
tcan (1937) 12 Luck. 469, 164 I.C. 1000. (’37) 
A.O. 29. 

(c) Ramanarasu v. Bucliamma (1900) 23 Mad 

282. 

(d) \ingareddi v. Lakshmaica (1902) 26 Bom. 
163; Vrandavandas v. Yamunabai (1875) 12 Bom. 
H.C.A.C. 229; Rama Raia v. Papammal (1925) 48 
Mad. 805, 90 I.C. 983, (’25) A.M. 1230; Shica 
Kumari v. Uday Pratap (1947) All. 642. 


(e) Bai T^agubai v. Bai htonghihai (1926) 53 I.A. 
153. 50 Bom. 604, 96 I.C. 20, (’26) A.PC. 73. 
revereing (1923) 47 Bom. 401, 69 I.C. 291, (’23) 
A.B. 130. 

(/) Yos/ican^roo v. Kashibai (1888) 12 Bom. 26. 
(g) Bai Nagtibai v. yfonghibai, supra. The deci¬ 
sion in ^lusammat Haidri v. Narindra (1926) 1 
Luck. 184, 98 I.C. 677, (’26) A-O. 294. is no 
longer good law. 

(/i) Akku Prahlad v. Ganesh Prahlad (1945) 
Bom. 217. 

(hi) Ramamoorty v. Sitharamammo (’61) A.A.P. 
131 (F.B.). 

(h2) Copal Rao v. Sitharamamma (’65) A.S.C. 
1970. 

(0 (1875) 12 Bom. H.C.A.C. 229, supra. 
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his death took place after the coming into operation of the Hindu Adoptions 
and Maintenance Act, 1956. She is not one of the persons within the defi¬ 
nition of dependents given in section 21 of that Act. Reference may be 
made to sections 21 and 22 of that Act and Notes thereunder. 

Pre-existing rights of maintenance holders are not affected by that Act. A right of 
maintenance which an avaruddhastri had acquired prior to the Act is not nullified by 

the Act (il). 

MAINTENANCE OF WIFE 


553A. Statutory right of maintenance.—The wife’s right to separate 
maintenance and residence was regulated by the Hindu Married Women’s 
Right to Separate Residence and Maintenance Act, 1946. That Act has now 
been repealed by section 29 of the Hindu Adoptions and Maintenance Act, 
1956. Section 18 of that Act lays down that the wife, whether married 
before or after commencement of the Act, is entitled to be maintained by 
her husband during her lifetime unless she is unchaste or has ceased to be 
a Hindu by conversion to another religion. Reference may be made to 
the Notes under that section. In §§ 554, 555, 556(1) and 557 (1) the law has 
been stated as it stood prior to the Act of 1946 under the decided cases. 

554. Wife’s right of maintenance.— (1) A wife is entitled to be main¬ 
tained by her husband, whether he possesses property or not (j). When a 
man with his eyes open marries a girl accustomed to a certain style of living, 
he undertakes the obligation of maintaining her in that style {k). The main¬ 
tenance of a wife by her husband is a matter of personal obligation arising 
from the very existence of the relationship, and quite independent of the 
possession by the husband of any property, ancestral or self-acquired (I)- 
The maintenance being a matter of personal obligation, she has no claim for 
maintenance against her husband’s property in the hands of a transferee from 
him. Nor has she any claim against the Government, if his property has 
been attached under secs. 87 and 88 of the Criminal Procedure Code, 1898, 
as the property of an absconder (m). 

Her remedy is to obtain a decree of a Civil Court creating a formal charge on the 
property (n). 

(2) A wife is not entitled, during her husband’s life-time, to be maintained 
either by her relations or by her husband’s relations, even if she has been 
deserted by him unless they have in their possession property belonging to 
her husband (o). 

555. Separate residence and maintenance.—(1) A wife’s first duty to her 
husband is to submit herself obediently to his authority, and to remain under 
his rooj and protection (p). She is not, therefore, entitled to separate residence 
or maintenance, unless she proves that, by reason of his misconduct or by his 


(fl) namamnorty supra. 

(f) Sarbtulohni v. \fahadeo (1881) 5 Bofn. 99* 
103, 

(k) From Pratap Singh v. Jagat Pratap Kuntvari 
(1944) A)l. 118. 

(0 Jai/anti v. Alamelu (1904) 27 Mad. 45, 48. 
(m) Chatru v. The Crotvn (1929) 10 Lah. 265, 
111 I.C. 435, (’28) A.L. 681. 


(n) Secretary of State for India v. Ahalyabai 
Naraijan (1938) Bom. 454. 40 Bom. L.R. 422. 176 
I.C. 453, (’38) A.B. 321. 

(o) Ramabai v. Trimbak (1872) 9 Bom. H.C. 
283 

(p) Sitanath v. Haimabutty (1875) 24 W.R, 377, 
379. 
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refusal to maintain her in his own place of residence or for other justifvine 
cause, she is compelled to live apart from him (q). 

p I ifK.;." ."=£ 

treated her with such cruelty as to endanger her personal safety 

to his\vif7 the^'n^pTliH^” cordial terms with his wife made a gift of his property 

not a c editor maintenance, it was held that the wife w^ 

Creditors 1x7 ^ ^ prevail against the rights of the 


(2) A wife living apart from her husband for no improper purpose may 
at any time return and claim to be maintained by him. Her right is not for¬ 
feited, but IS only suspended so long as she commits a breach of duty by 
living apart from him (y ); so, where she subsequently comes back and offers 

to live with him, his refusal to take her back entitles her to demand main¬ 
tenance. 


♦u suspension ceases when the husband dies. He cannot under the provisions of 

relaUonT helw^^M K depends on various circumstances, such as the past 

Whir^tK^ Tr 7® standards and the husband’s property (a). 

maimenanrr7 with her father who was in affluent circumstances and did not claim 

Dr?or* t7?h^ dfr 3 long time and the husband had no property, arrears 

prior to the date of demand were refused (b), 

ihf^ husband turned his wife out of doors because he suspected her chastity and 

CrlrnTnll against him for maintenance under sec. 488 of the Code of 

7*'®’ 1898 and when she proceeded to execute the order, he filed a suit 

husband a dec7e7c7^^^ rights, it was held that it was a proper case for refusing ihe 


555A. Statutory right of maintenance.—(1) The Hindu Married Women’s 
Right to Separate Maintenance and Residence Act (19 of 1946), which came 
into force on 23rd April 1946 gave a statutory recognition to many of the 
principles discussed above, and at the same time liberalised the law in certain 
respects in favour of the married woman. 


Section 2 of the Act was as under: 

. .^^^'"•'hbstanding any custom or law to the contrary at Hindu married woman shall be 
entitled to separate residence and maintenance from her husband on one or more of the 
tollowing grounds, namely.— 


(q) Sidlhigapa v. Sidata (1878) 2 Bom. 634- 

Nitijc y. Soondarcc <1868) 9 W.R. 475 [refusal to 
maintainl; Sitafcai v. Ramchandrarao (1910) 12 

Bom. L.R. 373, 6 I.C. 323 [abandoDmeot of 

wife]; S/iin<jpprtf/ri v. Raiainma (1922) 45 Mad. 
812, 69 I.C. 25, (’22) ,\.M. 399 [husband’s lep- 
ros>l; Appibai v. Khimii Coovcrfi (1936) 60 Bom. 
455. 38 Bom. L.R. 77. 162 I.C. 188, (*36) A.C. 
138; A.’#-/s/irm Iyer v. Ramu Ammal (’54) Tra. Co. 
221; L'dayanath v. ShiLOpriya (’57) A- Orissa 199; 
Aiaib Kaur v. Uttnm Singh (’60) A. Punj. 117. 

(r) (1875) 24 W.R. 377. supra. 

(s) Virasvaini v. Appascamt (1863) 1 Mad. H.C. 
375. 

(f) Railiikhy v. Bhootnath (1900) 4 C.W.N. 488. 
(ii) Cobind V.' Dowiut (1870) 14 W.R. 431; 

Didar Kocri v. Duarkanath (J905) 32 Cal. 234, 
239; Mallana v. Shiddappa (1949) Bom. 762 (even 


though the concubine was kept in a separate 
house). 

(t) Matangini v. Jogcndra (1892) 19 Cal. 84. 
(it) Udc Singh V. Mst. Daulat Katir (1935) 16 
Luh. 892, 138 I.C. 223. (*3S) A.L. 386. 

(.t) Brii Rai Knar v. Ram Dayal (1932) 7 Luck. 
411. 135 I.C. 369, (’32) A.O. 40. 

(fj) Stirampalli v. Surampalli (1908) 31 Mad. 

338. 

(s) Pcriambal v. Snndarammat (194.5) M.id. 586. 

(a) Appihai v. Khimii Cooccrji (1936) 60 Bom. 
455. 38 Rom. L.R. 77, 162 I.C. 188, (’36) A.B. 
138. 

(b) SoZ)/ianadrflinmo v. Saraximhasnami (1934) 
37 Mad. 1003. 150 I.C. 797, (’34) A.M. 401. 

(c) Babti Ram v. yiusammat Kokla (1924) 46 

All. 210, 79 I.C. 634, (’24) A.A. 001 
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(1) if he is suffering from any loathsome disease not contracted from her; 

(2) if he is guilty of such cruelty towards her as renders it unsafe or undesirable 
for her to live with him (cl); 

(3) if he is guilty of desertion, that is to say, of abandoning her without her consent 
or against her wish; 

(4) if he marries again; 

(5) if he ceases to be a Hindu by conversion to another religion; 

(6) if he keeps a concubine in the house or habitually resides with a concubine (d); 

(7) for any other justifiable cause (c). 

Provided that a Hindu married woman shall not be entitled to separate residence and 
maintenance from her husband if she is unchaste or ceases to be a Hindu by change to 
another religion or fails without sufficient cause to comply with a decree of a competent 
Court for the restitution of conjugal rights. 

It will be noticed that all the specific clauses were in the present tense. It was 
enough, therefore, for tlie purposes of the section that the grounds were in existence at 
the date when the claim for separate maintenance and residence was made by the wife, 
no matter whether they started before or after the passing of the Act. 

With regard to ground (4), however, there was a difference of judicial opinion. The 
Nagpur High Court held that the provision was not declaratory of the existing law, under 
which the wife could not be allowed to reside separately simply because the husband 
married again The view was taken that the provision was not retrospective and applied 
only if the second marriage of the husband had taken place after the Act came into 
operation (/). In a later ruling that view was confirmed by a Full Bench of that High 
Court (g). On the other hand the Madras High Court in an earlier decision (h) took 
the view that the expression “married again” had not been used with reference to any 
particular period of time and was merely a description of the position of the husband as 
a twice married man at the date when the wife’s claim for separate residence was made. 
That decision has been overruled by a Full Bench (i) of the same High Court in which 
agreement was expressed with the Nagpur view. The Bombay High Court also agreed 
with the Nagpur view (j). The High Courts of Punjab (jl), Patna (j2), Andhra Pradesh 
(j3), Madhya Pradesh (j4), Rajasthan (j5) and Mysore (j6) have also taken the same 
view. But the High Courts of Allahabad (k), Orissa (1), Vindhya Pradesh (m) and 
Madhya Bharat (n) took the contrary view and agreed with the earlier Madras decision. 

(2) Section 18 of the Hindu Adoptions and Maintenance Act, 1956, now 
lays down the grounds which entitle a Hindu wife to live separately from her 
husband without forfeiting her claim to maintenance. The grounds are sub¬ 
stantially the same as under the repealed Act of 1946. Reference may be 
made to the Notes under that section. 


556. Unchastity of wife.—(1) A wife, who leaves her home for purposes 
of adultery, and persists in following a vicious course of life, forfeits her right 


(cl) Shuomsundar v. Shantamani C62) A. Orissa 
50; Kamala v. Rathuatelu ('65) A.M. 88. 

(d) VcnKatnramana v. SookaUimma (*56) A. 
Andh. Pm. ^9. 

i€) Mnlla Reddy v. Subbama (*56) A. Andh. 
Pra. 237 (impolency of husbaod); Gopal v. Kallu 
('60) A. Raj. 60; 9 Raj. 725. 

(f) Sukhrihai v. Pohkalsing (1930) Nag. 196» 
CoO) A.N. 33. 

(g) Kasubai v. B/iagu;an (*55) A-N. 210. 

(/f) Lakthml Ammal v. Sarayanasteamy (1950) 1 
M.LJ. 63, ('50) A.M. 321; Nagendramma v. 

Rufuakotnyya (*54) 713, (1935) 1 M.LJ. 25. 

u) Palaniswami v. Decanai Ammal (*36) A.M. 
337 (F.B.). 

(/) Laxmibai v. Wamanrao (1953) Bom, 1031, 
(1933) 53 Bom. L.R. 337, ('53) A.B. 342. 


(;1) Rffm Parkash v. Sarifri Devi ('58) A. Punj. 
87 (F.B.); (1937) Punj. 1839. 

(/2) Sarbo Copain v. An(a Lai ('58) A.P. 613. 
(/3) Suit/ofiarauona v, Seeihafumomma ('63) 
A.A.P. 270 iF.W). 

(/4) Padamlochan v. Sulocbarxa (’59) A.M.P, 
213. 

(i.3) Copal V. Kallu ('60) A* Raj. 60; 9 Raj. 
723, 

(i6) Madanvali v. Padmunna (*60) A, Mys, 299. 
(He) Pamho v. Ram Pra%ad ('36) A.A, 41, con^ 
tra, Rafnn C(iand v. Kalatvati ('35) A.A, 364. 

(() Kulamani Ifotn v.’ Pnrbati Dchi (’35) A. 
Orissa 77. (1933) Orissa 354; Sayhimufc^i v. Brim- 
daban Das ('59) A. Orissa 132, 

(m) Raiinath v. Hiraman (*31) A.V.P. 10. 

(n) Saiianboi v. Prabhulal ('52) A.M.B. 140. 
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to maintenance (o), even though it is secured by a decree (p). But it would 
seem that if she completely renounces her immoral course of conduct, her 
husband is liable to furnish her with a “bare” (or what is also called “star¬ 
ving’ ) maintenance, tliat is, food and raiment just sufficient to support her 
life iq) . Tlie burden of proving that ihe erring wife has returned to purity 
is on the wife herself (r). 

See 96 and 651. 

(2) Section 18(3) of the Hindu Adoptions and Maintenance Act, 1956, 
lays down that a Hindu wife shall not be entitled to separate residence and 
maintenance from her husband if she is unchaste. Reference may be made 
to the Notes under that section. 

557. Cliange of religion by husband.— (1) A wife is entitled to mainte¬ 
nance, though her husband may abandon Hinduism (s). 

(2) Where a marriage has been dissolved under the Native Convert’s 
Marriage Dissolution Act, 1866, at the suit of a husband who has abandoned 
Hinduism, the Court may by its decree order the husband to make such al¬ 
lowance to his wife for her maintenance during the remainder of her life as 
the Court thinks just. An allowance so ordered ceases from the time of any 
subsequent marriage of the wife. 

See the Native Convert’s Marriage Dissolution Act, 1866, sec. 28. See also § 411 
above. 

(3) Section 18(2) (f) of the Hindu Adoptions and Maintenance Act, 1956, 
lays down that a wife is entitled to live separately from her husband without 
forfeiting her claim to maintenance if the husband has ceased to be a Hindu 
by conversion to another religion. 

558. Wife of disqualified heir.—Where the husband is excluded from in¬ 
heritance on account of personal disability [§ 98], his wife is entitled to 
maintenance out of the property which he would have inherited but for the 
disability. But her right to maintenance is conditional upon her continued 
chastity (t). 

MAINTENANCE OF WIDOW 

558A. Maintenance of widow: Hindu Women’s Rights to Property Act, 
1937.— (1) The right of a widow, when she did not succeed to her husband’s 
property, was one of considerable importance and consequence. The position 
and rights of a widow both under the Mitakshara and Dayabhaga law has 
been stated in the earlier Chapters. The rights of the three widows mention¬ 
ed in the Hindu Women’s Rights to Property Act, 1937, to claim maintenance 
were not abolished in express terms but the effect of recognition of their 
rights by that Act was that there was little occasion for them to claim main- 


(o) Ilnta V. Narafjanan (1863) 1 MaH. H.C. 372; 

Debt Saran v. Daulata (1917) 39 AH. 234, 39 I.C. 
10. ('17) A.A. 86; Kandasami v. Murugammal 

(1896) 19 Mad. 6. 

(p) (1896) 19 Mad. 6. supra. 

(q) See Parami v. \fahadevi (1910) 34 Bom. 
278» 5 I.C. 960, and the case cited in the preced¬ 


ing foot-note. 

(r) Zuli V. Copalia (1946) Nagpur 619. (1946) 
A.N. 375. 

(s) Mansha v. /luron (1884) 6 All. 61/. 

it) Yashvantrao v. Kashibai (1888) 12 Bom. ^6, 
28. Mitakshara, chap. u. sec. 10, paras, 14. 15 
Dayabhaga» chap. v. para. 19. 



MAINTENANCE OF WIDOW 


COl 


§§ 558A, 559 


tenance since they were not excluded from inheritance and were entitled to 
a share on partition. Tliere was nothing, however, in the Act to compel the 
widow to sue for partition where the deceased husband was a member of a 
joint family and it was held that her right to claim maintenance had been 
preserved intact and she was entitled to sue for maintenance without having 
recourse to the remedy of partition (it). 

(2) The position and rights of a widow have been materially changed by 
the Hindu Succession Act, 1956, and the question of a widow’s right to claim 
maintenance must now be considered in the context of the provisions of that 
Act. Reference must also be made to the provisions of the Hindu Adoptions 
and Maintenance Act, 1956 (see Notes under sections 21 and 22 of that Act). 
In §§ 559-565 the law has been stated as it stood prior to the Hindu Women’s 
Right to Property Act, 1937, under the decided cases. 


559. Widow’s right of maintenance.—(1) A widow, who does not succeed 
to the estate of her husband as his heir, is entitled to maintenance— 

(1) out of her husband’s separate proper ;/ (u); also 

(ii) out of property in which he was a coparcener at the time of his 
death (to). 

(2) A widow does not lose her right of maintenance out of the estate of 
her husband even though she may have lived apart from him in his lifetime 
without any justifying cause and was living separate from him at the lime of 
his death (x). 


(3) See § 558A above. 

/Uusfrafions 


(a) A Hindu govenied by the Mitakshara law dies leaving a widow and male issue. 
He leaves self-acquired property. The male issue will inherit the property subject to 
the obligation to maintain the widow out of that property. 

(b) A and his father F are members of a joint family governed by the Mitakshara 
law. A dies leaving a widow and F. On A's death, his undivided interest in the copar¬ 
cenary property lapses so as to enlarge the interest of F in tlie proptrly. A’s widow is 
entitled to be maintained by her father-in-law F out of the coparcenary property quoad 
the interest of A in the property. If F refuses to maintain her. she may sue him to have 
her maintenance charsed on a portion of the joint property, such portion not exceeding 
one half of the prooWty, that beinor her husband’s share in the property: Jayanti v. 
Alamelu (1904) 27 Mad. 45. 

(c) A and his brother B are members of a joint family governed by the Dayabhnga 
law. A dies leaving him surviving a widow W, a son S, and a brother B. S will succeed 
to A’s separate prooertv as well as his undivided interest in the coparcenary property 
(§ 78). subject to the obligation to maintain W out of the property. If A dies without 
leaving male issue, W will succeed to the whole of his property, joint as well as seoarate, 
in which case she will take a widow’s estate in A’s separate property, and will be a 
coparcener with B as to the joint property with the right of demanding a partition of such 
property against B [§ 348]. 


Nature and extent of widow's right of maintenance. —Thfe only person who is under 
a legal obligation to maintain out of his oian property the widow of a deceased Hindu 


(w) See pp. 101, 102 supra and cases cited in 
f.n. (i), (i) and ft) on those pages. 

(c) Brmda v. Radhica (1865) 11 Cal. 492, 494; 
Narbadabai v. ytahadeo (1881) 5 Bom. 99, 106; 
Bhagabai v. Kanailal (1871) 8 Beng. L.R. 225. 

(w) Devi Prasad v. Gunivonti (1895) 22 Cal. 


410; Jaifonti v. Alamelu (1904) 27 hfad. 45; Bccba 
V. Mothina (1901) 23 All. 86; Adhihni v. Curjnn- 
das (1887) 11 Bom. 199; Shrfdar Bhagican;i Teli 
V. Mst. Sitabai (1938) Nag. 289, ('38) A.N. 198. 

(x) Surampalli v. Surampalli (1908) 31 Mad. 

388. 
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IS her own son [§ 548]. As regards others, her only right to maintenance is out of her 
Intsband s estate. That estate may be in the hands of his male issue as in ills (a) and 
iu j may be in the hands of his coparceners as in ill. (b). But whether it is in 
the hands of the one or the other, he is liable to maintain her, not because he is under 
a Personal obligation to maintain her, but because he has in his hands her husband’s 
estate. Ihe property is liable for her maintenance and a charge may be created on it 

attached and held by Government on the ground that the present 
holdci has absconded (y). At the same time it is to be remembered that her maintenance 
IS not facto a charge upon her husband’s estate 569]. The estate may be sold 

for her husband s debts, or, where it Ls the joint property of the family for debts binding 
on the family [§ 570]. Even if it is sold without any justifying necessity, she cannot 
tollow It in the hands of a bona fide purchaser for value, unless she has acquired a pre¬ 
vious charge on the estate for her maintenance (z). [§§ 569-570]. 

Widow’s Tights against joint family property.—A and B are two brothers joint in 
food, worship and estate. A dies leaving a widow W. W has private property of her 
own out of which she is able to maintain herself. Is W entitled to maintenance out 
of the income of the joint property which passed into the hands of B by survivorship on 

to the Calcutta High Court (a). Yes, according to the Madras 
High Court, subject to this that her private means should be taken into account in 
determining the quantum of maintenance to be decreed to her (b). According to the 
Madras High Court, the right of the widow of a coparcener in a Hindu family to main¬ 
tenance IS an absolute right due to her membership in the family and does not depend 
on necessity arising from her want of other means to support herself; she is therefore 
entitled to some maintenance out of her husband’s estate. A number of decisions on 
the subject were recently considered bv a Full Bench of the Andhra Pradesh High Court 
(bl) which is in agreement with the Madras High Court. 

Where a widow suing her husband’s coparceners for maintenance has, at the time 
the suit is brought, sufficient joint family funds to provide her with maintenance for 
several years, the Court should refuse to decree maintenance to her, leaving her to file 
a fresh suit after that period (c). The same principle applies where she ought to have in 
her hands joint family funds which, however, are not available at the date of the suit 
they having been dissipated by her before suit (d). A widow inheriting some of her 
husband’s share of the joint family property under Hindu Women’s Rights to Property 
Act. in'i7, is still entitled to maintenance with reference to the other properties, but, in 
fixing the maintenance the property inherited by her may be taken into consideration (e). 

In a lecent case it was held by the High Court of Andhra Pradesh (/) that a widow 
inheriting her husband’s separate property can sue for maintenance from the joint family 
estate in which her husband had interest. 


A prior decree obtained by her against her husband during his life-time for main¬ 
tenance is no bar to her claiming a right of maintenance and right of residence against 
the heirs (y). 

Where* a widow sues for maintenance after partition among the coparceners of the 
joint family she is entitled to a decree only against those members who are in possession 
of her husband’s share, such as her son (natural or adopted) and his sons and grandsons 
(1»). But when a charge has been created by a maintenance decree prior to partition in 
respect to the entire family estate such charge is not affected by subsequent partition 
and (he charge holder can proceed against any property covered by the charge (i). 

Where a widow gets maintenance from the surviving members of the joint family 
to which her husband belonged, she is not assessable to income-tax even though there 


(•l) Serretan/ nf State for hulia v. Ahiinhjnhni 
Snifnjurx Bom. 451, 40 Bom, L.R. 422, 176 

If 453, A.B. 321. 

•:) Kitloiln Prosoft v. jageshar (1900) 27 C.il. 

194; Somnsundaram v. Unnnmalai (1920) 43 Mad. 
800, 59 I.C. 398, (*20) A.M. 722. 

(a) Ramauati v. Manihari (1906; 4 Cal. LJ. 74. 


>h) 

Lingai/ijn v. 

Karutkntnma 

a915) 38 

Mad. 

13 i. 

28 I.C. 200, 

(•16) A.M. 

•144. 


i/;l) Varntinift v. 

Sithammo 

(•61) A.A.P. 

272 


• 



r) 

Datfatrof/tt \\ 

Rnkl^mat}a 

i <1909) 33 

Boni. 

30. 1 

I C. 466. 



•■If 

Srinii asa v. 

Ammdui (1931) 61 M.td. 

L.J. 


3S1. J 34 IC 9S1, ^'51) A.M. 668. 

fc} Satofiniilevi v. Sttbrahniantjani (1945) Mad- 
61- 

D. Rancontmrt v. D. Chinnahbaiji C57) A. 
Andb. Pra. 598. 

ig) 3/f. Sham Dcci v. Mohan Lot (1934) lo Lah. 
391, 152 I.C. 606, ('34) A.L. 167. 

fb) Sarasirnhnm v. Venkata^ubtjOfrtmo (1932) 5-5 
Mad. 752, 137 I.C. 949, ('32) A.M. 33 l.^Laxmi^ 
/mi Conapntrao \\ Rodhaboi Krishnaii (194-3) 

604. But Rangaiah v. Chirinaiijah <T0) .A-A.P. 

<i) V. Rdilhnkishan (194*) Nag. 381* 
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is a single surviving coparcener (j); Commissioner of Income-tax v. Luxminarayan (1935) 
59 Bom. 618, 37 Bom. L.R. 692, 159 I.C. 424, (’35) A.B. 412. Where in a joint family 
consisting of females only the amount payable as maintenance to a widow is increased 
by an agreement the amount continues to be exempt from payment of income-tax (/:). 


560. Widow residing apart.— (1) A wife cannot leave her husband’s 
house when she chooses and require him to provide maintenance for her else¬ 
where. But the case of a widow is different. A widow is not bound to reside 
with her husband’s family, and she does not forfeit her right to maintenance 
out of her husband’s estate by going to reside elsewhere, e.g., in her parent’s 
house (1). All that is required of her is that she must not leave her 
husband’s house for improper or unchaste purpHDses, and she is entitled to 
separate maintenance unless she is guilty of unchastity or other improper 
practices after she leaves that residence (?«.). Where the property is so 
small as not to admit of an allotment to her of a separate maintenance, the 
Court may, in the exercise of its discretion, refuse separate maintenance to 
her (n). 

(2) Where the husband by his will makes it a condition that his wife 
should reside in the family house with his relatives, she is not entitled to 
separate maintenance if she resides elsewhere without just cause (o). 
Strained relations between herself and her husband’s adopted son on account 
of former litigation between them may be a just cause (p). 

(3) See § 558A above. 

560A. Arrears of maintenance.— (1) A widow who has left the residence 
of her deceased husband, not for unchaste purposes, is entitled not only to 
maintenance, but also to arrears of maintenance from the date of her leaving 
her husband’s re.sidence, though she does not prove that she has incurred 
debts in maintaining herself and gives no reasons for the change of resi¬ 
dence (q). 

It is erroneous in law to fix the date of the u’idouj’s suit as the starting point of 
maintenance. The proper date is the date on which she left her husband’s residence. 
If after the husband’s death the widow has remained in his house and has accepted 
maintenance m fact and in kind, she is not entitled to arrears from the date of her 
husboTids death except perhaps in an extreme case where she is kept under circumstances 
of extreme penury and oppression. Such a case, however, must be treated as most excep¬ 
tional and would require unimpeachable proof. The Judicial Committee is extremely 
reluctant to interfere with the amount of a decree for maintenance unless there has been 
some miscarriage in the way the amount has been arrived at (r). Courts have got large 
discretion in awarding arrears (s) and may take into consideration the fact that a sudden 


ii) Vcdatlinnni v. The Commistioncr of Income* 
fox 1933; .56 Mad. 1. 40 I.C. 17,-CJa) A.M. 733. 

Commissioner of Income Tax, C/.P. ^ C.P. 
V. Sanvon Kumar (1945) All. 509. 

• / * Dnttatratja Maniti v. Loxman jettappauya 
(1942) Bom. 584, 203 I.C. 139, (M2) A.B. 260; 
Hori V. Xarmndaboi (1949) Na«. 964. 

m'i Rain Pirf^icr Srni:/i v. Pani Rajkooer (1873) 
12 Benff. L.R. 2 38, 247, I. A, Sup, VoK 203; 
Xaroynnroo \. Ramahai (1S79) 3 Bom. 415, 421, 6 
I. A. 114. 119; Ekradeshwari v. Ilomcshwar (1929) 
56 I. A. 1S2, 8 Pat. 840, 116 I C. 409, (*29) 
A.PC. 128; Kasturbai Shhoiiram (1879) 3 Bom. 
372; Cokilmi v. L'tkhmidas ^1890) 14 Bom. 490; 
Suldc^Mtrtt V. Jauordau *1902) 29 Cal. .557. 

•Ill Coduvnribni Saeunahni (1898) 22 Bom. 

52; ilST9) 3 Bom. 372, supra; Ramcftandra v. 


Safznnohai (1880) 4 Bom. 261. 

(o) Mtdii V. Bai Ujam (1889) 13 Bom. 218; 
GtriVinna v. Honama (1891) 15 Bom. 236; Tin 

Couri V. Kri3/ina (1893) 20 Cal. 15; Ekradeshwari 
Ilomeshivcr (1929) 56 LA, 182. 8 Pat. 840. 116 
I.C. 409, ('29) A.P.C. 128. 

<p) Jamunn Kumtar v. Ariun Singh (1940) All, 
739, 143 I.C. 27 (Ml) A.A. 43. 

<q) (1929) 56 I.A, 182, 8 Pat. 840, 116 I.C. 
409, (*29) A.P.C. 128. 

(r) Ekradcshivari v. JIomeshxLar (1929) 56 I.A. 
182, 8 Pat. 840, 116 I.C. 409, (^29) A.P.C. 128. 

($) Cuntshiddappa v. Partcatewwa (1937) Bom. 
113, 38 Bom. L.R. 1293, 167 I.C. 973, (^37) A.B. 
135; \fanilal v. Sushda ('56) A.B. 402; Chandra 
Venkanna v. Chundru Satyanarayanamma (’57) A. 
Andh. Pra. 632. 
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fU ^ way of arrears would be inequitable and embarrassing (U, 

In this case the H^h Court awarded arrears for 25 months against 12 years’ claim " The 
Court may for sufficient reasons refuse to award any arrears, or it may awLd arrea4 

rite -houirh^ (u). Arrears at an enhanced 

late should be allowed only from the date of the suit for enhancement (v). 


1 >> ^ was entitled under an agreement to maintenance at a certain rate 

a particular date m each year and she dies some time before the time 

Js entitled to recover the proportionate amount of maintenance 
due after the last payment till her death, for the right accrues from day to day (w). 

(3) See § 558A above. 


. ) . Vnchasfity of widow.— (1) The right of a widow to maintenance is 
conditional upon her leading a life of chastity. If she becomes unchaste, the 
urden of proving which is on the opposite party (.r). the right is forfeited 
07 ). even if it has been secured by a decree (z) or by agreement (a). But if 
she returns to a moral life, she is entitled to “bare” or what is also called “star¬ 
ving maintenance, that is, to food and raiment just sufficient to support her 
life (6) [§§ 96 and 556]. 

(.-) A chaige of unchastity as disentitling a widow to maintenance must 
be specifically raised in the pleadings (c). 


Frouision for maintenance under an agreement.—It often happens that a dispute 

arises between the widow and her husband's relations as to the amount of maintenance 

uxecl amicably by an agreement between the parties. In such a case* 

11 the husbands relations fail to pay the amount fixed by the agreement* and she sues 

them lor maintenance under the agreement, she is not entitled to maintenance of any sort 

It .subsequent unchastity is proved (d). But if the unchastity does not continue up to 

the date of the suit, and siie has reformed her ways before the suit and reverted to a 

c as e i c, she is entitled to bare maintenance (e). These cases must be distinguished 

rom he case where the widow claims her husband’s property as being his self-acquired 

property, and the dispute is settled by an agreement between the parties whereby her 

us onus relations agree to pay her a fixed sum of money monthly or annually in consi- 

eration of her releasing her claim to the property. In such a case, if the relations fail 

to pay the agreed amount, and the widow sues them for arrears due to her under the 

agreement, she is entitled to a decree for the full amount notwithstanding her subsequent 
unchastity {/). 


//) DntldtrtDin Murtitlti v, [^nxnuin Jettappauyfi 
n012) Horn. 584. 20-3 I.C. 139. r42) A.B. 260; 
Goiordhan \. Caiifialfrii r64) AM P. 16S. 

<iO f\ai:linh<ins v. nut <1899) 21 All. 183; 

Kaibasopita v. Kalinta (1919) 43 Bnni. 66. 47 I.c! 
62). ( 18) A.H. 122; .S/»ri<//inr Dluif'iianti Tcli v. 
^^st. Sil.il/ai (19)8) K.ia. 289. ('38) A.N. 198; 
C.iinishiihhtpiiii v. PurnotciLita (1937) Bom 113' 
38 Ho.n, L.n. 1293. 167 I.C. 973. ('37) A.B, 13-5.’ 
Sec Kt v. Sttn/akafilantinri C.55) A. 

A nr Mi. Vr,\. o; Huiamma v, Varadaraiuin ('57) .A.M. 
X 0^ • 

(() Vrcr/nii/a v. ClwUrimma (19)9) M.wl. 234. 

(JO Hanu-imKnii V. S/iiirj (19)4) 57 Mad. 2,50. 
14) I.C. 961. (■))) A.M. 699. 

(t) UiksUtni C/iuiul V. Afifiiidi (1935) 62 I.A. 
25(1, 57 All. 672. 37 Boni. L.R. 849. 1.57 I.C. 819. 
(•35) A.P.C. 180. 

iij) lUiifi Pirthcr Sinalt v. Ptmi Ihiikoorr (1873) 
12 Benji. L.H. 2)8. 247, I.A. Siipp. Vo. 203; 
^folllrnln v. Kcri Knlilani (1880) 5 Cul. 776, 783, 7 
I.A. 115; Vohi V. Gancn (1883) 7 Bom. 84; Bomn 
Nath V. (1890) 17 Cal. 674; Vishnu v. 

Monininmn (1885) 9 Bom. 108. 

(z) (1883) 9 Boil). 108, supra; Dai</(a Kuari v. 


(189)) 1.5 All. 382; nanmolsangii v. Km«- 
(hinkiiiffir (1902) 26 Boin. 707. 

(a) Sagamrna v. (1894) 17, Mad. 

392. 

th) itouamma Timannabhat (1877) 1 Bom. 

"•59; Sfilhi/nhhania Kcsai:acharya (1916) >9 Mad. 
658. 29 I.C. 397. -16) A.M. 464; Bhikubni v. 
Iluriba 11925) 49 Bom. 459. 94 I.C. 663, ''25) 
A.B. 1.53; Hfiiii Kiouiir Duhe v. Dhagivanta (1934) 
56 All. 392, 148 I.C. 625, (’34) A.A. 7S where 
Hs. 15 per month wer^- aMnwed, Hio estate p.isiug 
a l.md rp\ etme of B'. 1.500. 

(r) Unit Snboo Siduk Atjcshabai '1905) 27 
Bom. 485. 30 I. A. 127. 

(d) .V«K<7»imo Virahhadra (1894> IT Mad. 

592; Kisanti Lnksh’ni <1931) 33 Bom. L.R. 510, 
135 I C. 477. ('31i A.B. 286. See also Shirlat v. 
fini Snnkli (1931) 33 Bom. L.R. 490. 132 I C. 444. 
(•31) A.B 297. 

• r) (1916) 39 Mad. 658, 29 I.C. 397. . 16) 

.A.M. 464, titpra; (1925) 49 Bom. 459. 94 I.C. 
66). (’23) .A.B. 133. supra. ^ 

if) Blmp Singh v. Lachnwn {190-t) 26 All. 

S23. 
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561-563 mftiiN vvAwv.. 

Promsion for maintenance under a mill.-Where maintenance is 
is not forfeited by unchasUty unless it is expressly provided that it should be so lor 

feited (g). 

Prouision for maintenance under a decree.—A decree obtained by a Hindu widow 
declaring her right to maintenance is liable to be set aside or suspended in 
^^^oofof subslauent unchasUty given by her husband’s relatives either in a smt brought 
h^Kem expl^iw for the purpoL of setUng aside the decree, or in answer to the widows 
smt^o enforce h^^ right (h). If the decree is suspended m its operation, and she returns 
to a life of chastity, the Court may award her bare maintenance (t). 

562. Right of widow to reside in family house.—(1) A Hindu widow is, 
in the absence of any special circumstances, entiUed to reside m the family 
dwelling house in which she lived with her husband [see § 573 below]. 

A Hindu who died in 1888 provided by his will that his elder wife sh^ld “have 

the son vas sold in . X . right of the purchaser was barred by 

adverse to the purchaser (j). 

(2) Section 23 of the Hindu Succession Act, 1956, lays down social 
provisions respecting dwelling-house wholly occupied by members of the 
family of a deceased Hindu. 

563. Widow remarrjTng.—(1) A widow by remarriage f<^eits her right 
of maintenance out of the estate of her first husband [the Hindu Widows 

Remarriage Act, 1856, sec. 21]. 

of ^aS^nBhnri°'^^) °and the^fdef Comi of OuST (m).High 

ot marriaee Anybody who claims there has been forfeiture by 

of ^mSe^Tusrprvl'affirm'ativJly that such forfeiture is an incident ot 
the custom under which the remarriage took place (o). 


(g) Portimi V. Mahadeci (1910) 34 Bom. 278, 5 

I.C. 960. ^ „ ,rtQ 

(h) Vi?Jinu V. Maniamma (188o) 9 Bom. 108. 

DcuUa Kuari v. Meghu (1893) 15 All. 382 supra. 

(0 Honnmma v. Timannabhat ^ 

559. as explained in Bhikubai v. Hanba (1925) 49 

Bom. 459. supra. « , j ,^aoe^\ e;'! 

(0 Annada Prashad v. Ambtca ^^^26) 53 

I.A. 201, 53 Cal. 948, 97 I.C. 761, (26) A.P.C. 
S6 

(Jt) Caiadhar v. Kaunsi//a (1909) 31 AH. 161; 
A/u(o V. Partab (1910) 32 All. 489. 6 I.C. 116; 
Manga* v. Bharlo (1927) 49 All. 203. 100 I.C. 
734. (’27) A.A. 523; Bhola Umar v. ^s*. /^usi»a. 
55 All. 24; \arain v. Mohan Singh (37) A.A. 343, 
Md. Abdul Samad v. Cirdhari Lai ('42) A.A. 175; 
JUeba V. Parmesra ('50) A.A. 700; Mohan Lai v. 

Mst. Bhudeci ('54) A.A. 588. a v* n 

(I) Ram Kunwar v. Ochho Dhanpal ( 51) A.M.B. 


96. 

(m) Ram Lai v. Musamrruit Jwala (1928) 3 Luck. 
610, 109 I.C. 791, ('28) A.O. 338; Gaiadhar v. 
\{usammat Sukhdei (1930) 5 Luck. 689, 121 I.C. 
899, (’31) A.O. 107. 

(n) Vithu V. Gooinda (1898) 22 Bom. 321 

[F.B.l- Ramo Appa Patil v. Sakhu Dattu Gharal 
(1954) 56 Bom. L.R. 227, ('54) A.B. 315; Rasul 
V Ram Surun (1895) 22 Cal. 589; Murugayi v. 
ViromaJcoIi (1877) 1 Mad. 226; Sura; v. A«or 
(1922) 1 Pat. 706. 67 I.C. 550, (’22) A.P. 378; 
Santaia v. Badaswari (1923) 50 Cal. 227, 75 I.C. 
11, (’24) A.C. 98; Manahai v. Chandanbai ('54) 
A.N. 284; Hira Dei v. Bodht Sahu (’54) A. Orissa 
172. 

(o) Bhola Umar v. KausUla (1933) 35 All. 24, 
140 I.C. 631, (’32) A.A. 617; /ileba v. Parmesra 
(•50) A.A. 700. 
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The whole point is whether the provisions of the Hindu Widow’s Remarriage Act, 
J 85b apply to the case of a remarriage where such remarriage is allowed by the custom 
of the caste. If they do. a widow by remarriage forfeits all interest in her husband’s 
property whether it be (1) by inheritance to her husband, or (2) by way of maintenance 

u u j pot- she does not forfeit either of those rights. The 

Allahabad High Court holds the latter view. The other High Courts hold the former 
yievs^ and they have accordingly decided that a widow on remarriage forfeits her interest 
in the estate in/ienfcd by her from her first husband, even though the remarriage is 
allowed by the custom of the caste. No case has arisen in those Courts as to the right 
of such a widow to maintenance out of the property of her first husband; but it is clear 
that ir such a case did arise, the right would be negatived. 

See notes to § 43, under the head “Widow.” 

(2) Remarriage of a widow is not now under the Hindv Succession Act, 
1956, a ground for divesting the estate inherited by her from her husband (see 
Notes under section 8 of that Act). The question of maintenance stands on a 
different footing since by operation of sections 21 (iii) and 22 of the Hindu 
Adoptions and Maintenance Act, 1956, a widow on remarriage ceases to be a 
dependent. Reference may be made to the Notes under those sections. 


564. Widowed daughter-in-law.—(1) What is stated in § 558A applies 
vititalis niutaTidis to a widowed daughter-in-law. Section 19 of the Hindu 
Adoptions and Maintenance Act, 1956, now deals with the question of main¬ 
tenance of widowed daughter-in-law. Section 21 (vii) of that Act includes a 
widowed daughter-in-law in the category of dependents and s. 22 lays down 
rules relating to maintenance of the dependents of a deceased person. Refer¬ 
ence may be made to the Notes under those sections. The right to claim 
maintenance under those provisions ceases upon her remarriage. In sub- 
paragraphs (2) and (3) below, the law has been stated as it stood prior to the 
Hindu Women’s Rights to Property Act, 1937, under the decided cases. 

(2) Where there is no property left by the husband, or where the pro¬ 
perty in which he was a coparcener at the time of his death is not sufficient 
for the maintenance of the widow, the question arises whether she has a legal 
claim for maintenance either against her own relations or against her hus¬ 
band’s relations. It has been held that she has no such claim either against 
her father or against his estate in the hands of his heirs [§ 546]. Nor has 
she any claim to maintenance against her husband’s relations (p). 

Even her father-in-law is not under a legal obligation to maintain her 
(q). But if he has got separate property of his own, he is under a moral 
obligation to maintain her out of such property. On the death, however., of 
the father-in-law, his son, widow, or other heir inheriting his property, comes 
under a legal obligation to carry out this moral obligation, and to maintain 
her out of such property. In other words, on the death of the father-in-law, 
the moral obligation on him to maintain his daughter-in-law ripens into a 
legal obligation on his heirs inheriting his estate in accordance with the 
principle stated in § 544 above (r). This is subject, according to the Bombay 


ff}) Gnncn flni v. Sita Ram (1876) 1 All, 170; 
Sniitrihni v. Lfixmihai (1878) 2 Bom. 573 [hu5- 
hand's pat<»m4i1 uncle]; Apait v. Gangabai (1878) 
2 Bom. 632 (husband's brother!; Bai Daya v. 
Snthu (1885) 9 Bom. 279 (step-son). 

fq) Koitt V. Kn$hibai (1883) 7 Bom. 127; Afeen- 
akshi V. Ranta Aiyar (1914) 37 Mad. 396, 18 I.C. 


34, f'14) A.M. 587. 

(r) fanki v. Sand Ram (1889) 11 All. 

(F.B.}* Siddessunj v. Janarclan (1902) 29 CaK ^5#; 
Kamini v. Chandra (1890) 17 Cal. 373; Yamunabai 
V. .Uantibai (1899) 23 Bom. 608; Adhibai v. Cuf- 
snndas (1887) 11 Bom. 199, 207; Ammakannu v. 
Appu (1888) 11 Mad. 91; Jai Sand v. Sfusammat 
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High Court, to the condition that her husband was living at the time of his 
death in union with his father (s). The Madras High Court has held on the 
other hand that this obligation exists even when the deceased husband of the 
widow was divided from his father and other coparceners (t). 


In a case in which the father-in-law had disposed of his property by will, it was held 
bv the High Court of Bombay, that the daughter-in-law was not entitled to maintenance 
out of the property in the hands of the devisee (u). This decision has been followed by 
the Madras High Court (v) but the Calcutta High Court has held the other way (ui). 

(3) The daughter-in-law does not lose her right of maintenance out of 
the estate of her father-in-law by declining to reside in her father-in-law’s 

house (x). 

Under the Bengal law in case of partition between a son and a grandson by a pre¬ 
deceased son of the deceased proprietor, the charge of mamtaimng the widow ot the 
predeceased sqn must be placed on the share allotted to her son and not on the entire 

estate left by the father-in-law (y). 

565. Loss of caste.—Exconununication from caste does not deprive a 
Hindu wife of her right of maintenance (z). 


m.—AMOUNT OF MAINTENANCE 

566. Amount of maintenance payable to a widow.— (1) Section 23 of 
the Hindu Adoptions and Maintenance Act, 1956, now lays down rules relating 
to the quantum of maintenance to be allowed inter alia to a widow and the 
considerations affecting the determination of the same. Reference may be 
made to the Notes under that section. In sub-paragraphs (2) to (5) below 
the law has been stated as it stood prior to that Act under the decided cases. 

(2) The maintenance to be awarded to a widow should be such an 
amount as wiU enable her to live consistently with her position as a widow, 
with the same degree of comfort and reasonable luxury as she had in her 
husband’s house (a), unless there are circumstances which affect, one way or 
the other, her mode of living there. In other words, in determining the 
amount of maintenance the Court should have regard to the following cir¬ 
cumstances ( b): — 

(i) the value of the estate, taking the debts for which it is liable also 
into consideration (c); 

(ii) the position and status of the deceased husband and of the widow; 

(ui) the reasonable wants of the widow including not only the ordinary 
expenses of living, but what she might reasonably expend for reli¬ 
gious and other duties incident to her station in life (d); 


Paran (1929) 4 Luck. 491, 118 I.C. 419, ^ ^9) 
A.O. 251 CF.B.l; Rangammal v. Echammal (1899) 
22 Mad. 303. 

($) Yamunabai v. Manubai (1899) 23 Bom, 608, 

(t) Appavu V, Sallamjpol (1949) Mad. 16. 

(u) Bflf Parvati v. Tarwadi (1901) 25 Bom. 263. 
(c) Sankoramuthy v. Subbotnma (1939) Mad. 

242. 

<u) Fool Coomari Dasi v. Debandra Sath Sil 
(1942) 1 Cal. 202, 202 I.C. 30, ('42) 474. 

^t) Sidd^s^ury v. Janordan (1902) 29 Cal. 557. 

(y) Abani Mohan v. Biswanath (1950) 54 

C.W.N. 654, (*50) A.C. 142. 

(z) Queen v. .\farimuttu (1882) 4 Mad. 243. Sec 


Act 21 of 1850. 

(a) Raianikanta Pal v. Saianisundaree Dasee 
(1934) 61 Cal. 221, 61 I.A. 29, 147 I.C. 438, 
(’34) AP.C. 29. 

(li) Ekradeshwari v. Homcfhwar (1929) 56 I.A. 
182, 8 Pat. 840, 116 I.C. 409. (’29) A.P.C. 128; 
I^agendramma v. Ramakotayya (1955) 1 M.L.J. 25, 
(’54) A.M. 713; Kirpal Singh v. Chandrau;ati Devi 
(’51) A.A. 507. 

(c) Shridhar Bhagxvanii Teli v. Mst. Sitabai 
(1938) Najt. 289, (’38) A.N. 198. 

Id) Nittokissoree v. Jogendro Naulh (1878) 5 
I.A. 55; Bawnt v. Rup Singh (1890) 12 All. 558; 
Devi Persad v. Gunwanti (1895) 22 Cal, 410; 
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(iv) the past relations between her and her husband (e). 

(3) In calculating the amount of maintenance, the widow’s stridhana 
must be taken into account unless it is of an unproductive character, such as 
clothes and jewels (f). But if the ornaments are of great value and are likely 
to be converted into money, that fact may be considered (g). A Full Bench 
of the High Court of Andhra Pradesh has expressed the view that the 
widow s separate property which is productive cannot be taken into account 
(cyl). A voluntary payment by a brother to which she has no claim and 
which may be stopped at any moment ought not to be taken into account (h), 
nor her earnings by her own personal exertions (i). There is a conflict of 
opinion whether a widow is entitled to maintenance out of the property of 
the joint family to which her husband belonged, when the income from her 
stridhana is sufficient for her maintenance [see notes to § 559]. 

(1) The widow of a deceased coparcener is not entitled to maintenance 
in excess of the annual income of the share to which her husband would have 
been entitled on partition, if living (j). Where the estate is heavily indebted 
even one-filth or one-sixth of the husband’s income may be an adequate main¬ 
tenance (k). No hard and fast rule can be laid down that she is entitled to 
a particular fraction of the income. In fixing the rate of maintenance the 
Court takes into consideration the income of the joint family at the time of 
the institution of the suit and not as on the death of her husband (!)• 

(5) A widow, who has once received a sufficient allotment for her main¬ 
tenance, but has dissipated it, is not entitled to further maintenance (m). 

Wants anti exigencies .—“By the common law the right to maintenance is one accruing 
from time to time according to the wants and exigencies of the widow” (n). 

Value of the estate .—“The amount of the property, doubtless, is an eletnent in deter¬ 
mining the sufficiency of maintenance, but it cannot be regarded as the criterion” (o). 

CoTic/uct of uyidow .—The conduct of the claimant to maintenance may also be taken 
into consideration (p). 

Fituerai e.rpenses of the widow .—The funeral expenses of a widow are payable out 
of the estate of her husband. Her stridhayia cannot be charged with such expenses (q). 

Maintenance of wife forsakeii by her husband .— Where a husband forsakes his wife 
without any justifying cause, she is entitled to one-third of the husband’s property for 


Datcl Kiinnar v. Anihika (1903) 25 All. 266; Sun- 
(liirii V. Di.hiljui (1905) 29 Bont. 316; Lala Mahcsli- 
nari ProsrnI v. Mst. Sahdei Kiinu:tir (1938) 13 

Link. 1 i. 165 r.C. 227. r37) A.O. 16. 

'f) Piinishnttatndus Ilariiivandov v. Bai Buxmani 
•19 18) Mom. 1, 39 Bcin. L B. *158. 170 I.C.-897, 
I'JT) A.n. 3-58. 

if) Slid} Dai/cc V. Doorga Pershad (1872) 4 

N.W.I’. 63; Sai itrihfii v. Liiximibai (1878) 2 Bom. 
.57 3, 58-1; Gokibai v. Lakhmidas (1890) 14 Boni. 
•190. 

ig) Ciinisliiddappa v. Pancatewua (1937) Bom. 
113. 38 Bom. L.R. 1293, 167 I.C. 973, (’37) A.B. 

1 35. 

f#;l) Varahnht v. SitJtamma (’61) A.A.P. 272. 
ill) lliiliiiri S<irn$u:ati Kticr v. Balitiria Sheoratan 
Kiicr (1933) 12 Pat. 869, 149 I.C. 738, (*34) AP. 
99. 

fi) Jiii Ham V. Mit. Shiv Devi (1938) Lah. -352, 
r38» A.L. 344; Bai Jaya v. Canpatram Kalidas 
(1941) Bom. 483. 196 I.C. 607, (’41) A.B. 305, 
■4 3 Bom. L.R. 618. 


(/) Madhavrao v. Gangabai (1878) 2 Bom. 639; 
Adhibai v. Ciirsaadas (1887) 11 Bom. 199, 209; 
Jayaiiti v. Alantchi (1904) 27 Mad. 43, 48. 

>k) Srimati Sabitri Thakiiraiii v. Mrs. F. A. Saui 
(19 3 3) 12 P.it. 359. 143 I.C. 1, (’33) A.P. 306. 

(/) Veerraju V. \araijanamma (1953) Mad. 2-, 
(’53) A.M. 159 (F.B.), Krishnamurtliy v. Surya- 

kaiitamnia (’53) A. Andh. Pra. 5, (1954) 2 M.L.J. 
(Andh.) 170. 

im) Savitribai v. Luximibai (1878) 2 Bom. 573, 
•383. 

in) \arayanrao v. Bamnbai (1879) 3 Bom. 41.^ 
6 I.A. 114, 118; Bangubai v. Subaii (1912) 36 
Bom. 383, 14 I.C. 821. 

{a) Tagore \-. Tagore (1872) 9 Beng. L.R. 3<7, 
413, I.A. Sup. Vol. 47, 82. 

ip) Tagore v. Tagore (1872) 9 Bene. L.R. 3<7, 
413. I.A. Sup. Vol. 47. 82; Surampalli v. Suram^ 

pain (1908) 31 Mad. 338, -341. 

<q) Ratanchand v. Javherchand (1898) 22 Bom. 

818. 
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her maintenance. It has been so held by the High Court of Bombay on the strength 
of a text of Yajnavalkya (r). 

567. Amount of maintenance for other females.—The principles upon 
which maintenance is allowed to a widow are to be applied rnutatis mutandis 
in determining the amount of maintenance to be awarded to other females, 
that is to say, the Coui-t must have regard to the value of the property, and it 
must take into consideration the independent means of support, if any, of the 
person claiming the maintenance (s). See § 566 (.1) above. 


568. Amount may be increased or decreased,—Tlie amount of mainte¬ 
nance, whether it is fo^ed by a decree or by agreement, is liable to be increas¬ 
ed or diminished, whenever there is such a change of circumstances as would 
justify a change in the rate (t). Thus the rate of maintenance may be en¬ 
hanced if the income of the estate has materially increased (u) or there has 
been a’material increase in the cost of living (v) provided tliis was not antici¬ 
pated and allowed for at the time ol the decree (in). Similarly, the rate may 
be reduced, if the income of the estate has diminished (x), unless the 
tion has been caused by the default or negligence of the person liable for 
maintenance (y) . But the rate of maintenance need not vary with evep' fluc¬ 
tuation in the income (=). An agrc^ement by a widow to receive a hxcd main¬ 
tenance per annum and not to claim any increase in future even in case of 
change of circumstances is binding upon her (a). 

Section 25 of the Hindu AdopUons and Maintenance Act, 1956. now lays 
dovm that the amount of maintenance, whether fixed by a decree of Court or 
by agreement, either before or after the commencement of the Act, may be 
altered subsequently if there is a material change in the circumstances justi¬ 
fying such alteration. Reference may be made to the Notes under that 


section. 

Procedure. A separate suit must be brought to vary the rate of maintenance fixed 
bv a decree unless the decree contains a clause enabling the parties to apply tor a 
modmcatior'of its terms, in which case an application may be made to alter the rate m 

execution proceedings (b). 

It mav be asked why it is that the rate of maintenance, thou^ fixed by 
mav be v^ied bv the Court in a suit brought for that purpose. The answer is that the 
richt to maintenWe does not rest on contract, but on the provisions of the Hindu lav. 
which expressly govern the rights and duties of the different members of a Hindu 

family (c). 


(r) namflbui v. Trimhak (1872) 9 Bom. H.C. -83, 

Maijuklm, chap. 20, para. 1. 

IS) Ma/iesh v. Dirgpal (1899) 21 All. 23-, 234; 
Tadore v. Tagore (1872) 9 Deng. L.R. 377, 413, 

^'%^Singapo v! Sidaco a878) ^ Bom 624, 

630 Raiender v. Putto (1879) 5 Cal. f- Il- 
Thakur Sheo Mongol Singh 

Kuar fl936) IJ Luck. 607, lo9 I.C. 356. ( 36) 
A.O. 60; Sorasuflt* v. Rupa ( © 2 ) A. Omsa 193, 
Sanfcoranarayarui v. Lakshmi Ammal (1960) 1 Mad. 
L.J. 215; l'60) A-M. 294 ICourt can enhance the 

amount from date t ,,cic 152 

(u) Bansidhar v. Champoo (1946) 21 Luck. 15^. 

(c) Bangaru v. Vi/ayomachi ^^899) 22 Mad. ^5. 

lu;) Veerauya v. Chellamma ( 19 ^ 

(*) Trimhflk v. Bhagu Bat (1941) Nag. 437, 185 


I-C. 580. (*39) A.N. 249. 

(y) Cofikahai v. Dattatraya (1900) 24 Bom. 386; 
Vijaya v. Sripathi (1885) 8 Mad. 94; Ruka Bai v. 

Ganda Bai (1878) 1 All. 594. 

( 2 ) Lola Maheshwori Prasad v. Saliaci Kun^* 

uar (1938) 13 Luck. 13, 165 I.C. 227, (’37) A.O. 
16 

(a) Mohc«/iaara v. Durgambd (1924) 47 Mad. 
308, 78 I.C. 831, (’24) A.M. 687; Purushottamdas 
Ilariiivandas v. Bai Ruxmani (1938) Bom. 1, 39 
Bom. L.R. 458. 170 I.C. 897. (’37) A-B. 358. 

(b) Moharana Shri Ranmalsangii v. KunUan- 
kuivar (1902) 26 Bom. 707, (1878) 1 All. 594; 
Savdnhai v. Radhakishan (1947) Nag. 381. 

(c) SidJingapa v. Sidoca (1878) 2 Bom. 624; 

Lola Maheshwari Prasad v. Ms». Sahdei Kunwar 
(1938) 13 Luck. 13, 165 I.C. 227, (’37) A.O. 16. 
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569. Maintenance not a charge.—The claim, even of a widow, for main¬ 
tenance IS not a charge upon the estate of her deceased husband, whether 
]omt or separate [§ 559], until it is fixed and charged upon the estate. This 
may be done by a decree of a Court, or by an agreement between the widow 

T which the property was bequea- 

u ihe widow’s right is liable to be defeated by a transfer of 

the husbands property to a bona fide purchaser for value without notice of 
the widows claim for maintenance. It is also liable to be defeated by a 
transfer to a purchaser for value even with notice of the claim, unless the 
transfer was made with the intention of defeating the widow’s right and the 
purchaser had notice of such intention. In fact, a widow’s right to receive 
maintenance is one of an indefinite character which, unless made a charge 
upon the property, is enforceable only hke any other liability in respect of 
which no charge exists (d), But where mainteTiance has been made a charge 
upon the property, and the property is subsequently sold, the purchaser must 
hold it subject to the charge (e). No question, however, of bona fid e$ can 
arise where a transfer is made for payment of debts as stated in § 570. 

Section 27 of the Hindu Adoptions and Maintenance Act, 1956, lays down 
inter alia that a widow’s claim for maintenance under the Act shall not be a 
charge on the estate of the deceased husband or any portion thereof, unless 
one has been created by the will of the deceased, by a decree of Court, by 
agreement between the widow and the holder of the estate, or otherwise. 


T ic Transfer of Property Act, 2882, sec. 39.—A widow’s right of maintenance not 
being a charge, it is but equitable that it should not be enforced against transferee for 
yatue unless the transfer was made in fraud of the right of maintenance. A transferee 
for value may bo a purchaser, or he may be a mortgagee. The provisions of sec. 39 of 
the Tiansfer of Property Act, 1882, are to the same effect (/). That section is as follows: — 


Where a third person has a right to receive maintenance or a provision for advance- 
rnent or nianiaee from the profits of immovable property, and such property is transferred, 
the light may be enforced against the transferee if he has notice thereof or if the transfer 
is gratuitous; but not against a transferee for consideration and without notice of the 
light, nor against such property in his hands.” 


Decree: death of jndrfnient debtor. —A decree for maintenance obtained against a 
member of an undivided family can be executed, after his death, against joint property 
in tlie hands of other members, if the decree created a charge against the joint family 
prooerty ( 9 ): even when there is no charge, it may be executed against the son of the 
judgment debtor (/i) to the extent of the ancestral property in his hands whether such 
maintr-nance was due at the time of the death of the deceased judgment debtor or became 
due since. 


Where in execution of a decree creating a charge, the decree-holder herself purchases 
the charged property subject to her claim to future maintenance, it has been held that 
the judgment debtor’s personal liability for future claims is not extinguished ( 0 - 


III) f.nkslunnn \. Satijabhamabai M878) 2 Bom. 
4nt; lihnrtpiir State \. Gnpal (1902) 2 4 .AH. 160. 
16 5. fittm Kt4ntnir Hftn% Pai M90O) 22 AIL 326; 
Roftiau'f/l/in V. Hannantuiol i IHH9) 12 Mad. 260, 
272; fat/fiftti V. Alainrlu <1901) 27 Mad. -43, 49; 
Soorja Kocr v. Noth Biiksh <1883) 11 Cal. 102 

InuTe noHi c irniiialeriall ; Pro^oonn v. Bnrbo^n 
<1866) 6 NV.R. 23 i fcharce cresded hy willl; Sf>ro- 
iah V. nhootfun (1888) 13 Cal. 292, 307; Shri 

ReharilnUi v. Bni fio/bni <1899) 2J Boni. 3-42; 
Bhattot Boot V, Mst. Sohib Dei'i <1922) 3 Lah. 53, 
67 I.C. 848, (*22) A.L. 273 [transfer not bona 
fide]. Reference may also he niade to the Full 
Bench decision in Mst. Satuati \, KoU Shanker 


<1954) AXJ. 643. <33) A.A. 4 rcase of a^wife), 
ie) Kuloda Promd v. jnsedior fl900) 2T^CaL 
191; Pr4tsontio v. Barbosa (1S66) 6 W .R. *2.35. 

(f) See Shri Dchorilalfi v. Bni Hatbai <1809) 25 
Boni. 342; Bam Kunicar Poi f 19001 22 

All 326* Sninmundoram v. Unnamalai fl920> 4 3 
Mad. 800, 802, 59 I.C. 598, *20) A.M. 722. 

ffl) Stibbanna v. Subbanna fl90/) 30 Mad. *3—4; 
^^i$lak^hi v. Chinnappa (1901) 24 Nfad. 689. 

ih) Mt. Munnib$bi v. Badhay Shiam (1945) 

641; Mfittia V. <1887) 10 M.id. uS>; 

Blkogirathi v. Anaritha <1894) 1* Mad. 268. 

(i) Sanyasi Bao v. Sunjanarayanamma (1937) 
Mad. 324, 165 I.C. 647, t'36) A.M. 964. 
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possession oj property by widow for her maintenance. —It has been held that where 
a widow is in possession of specific property for the purpose of her maintenance, a pur¬ 
chaser buying with notice of her claim is not entitled to possession of the property with¬ 
out first securing proper maintenance for her (j). It is the settled practice of the High 
Court of Bombay not to allow even an heir to reco%er family property from a widow in 
possession without first securing a proper maintenance for her (k). In such a case the 
property may be sold subject to her right (1). 

Charge may be created by a trill.— A may bequeath his property to 3 subject to a 
charge for the maintenance of his widow out of the property (m), 

AUenatiou made in husband's lifetime. —A Hindu widow is debarred from impeach¬ 
ing alienations of joint family property made m her husband's lifetime. The reason is 
that when her right of maintenance comes into existence (that is to say on her husband’s 
death) she takes that right in the property as it stands at the time of her husband's 
deatli (n). 

570. Transfer for payment of debts.—Debts contracted by a Hindu take 
precedence over the right of maintenance of his wife, or infant child (o), or 
his widow after his death (p). The same is true of debts contracted by the 
manager of the joint family of which the husband was a member, provided 
the debts were incurred for the benefit of the family (q). Similarly debts 
incurred by a joint family trading business take precedence over the widow’s 
iright to maintenance and residence (r). Therefore, if property belonging to 
the husband or to the joint family is sold in liquidation of such debts, the 
sale is binding on the widow, and she has no right of maintenance against 
the purchaser or against the property sold to him, even if the purchaser had 
notice of her claim for maintenance (s). But where maintenance has been 
made a charge upon the property, it takes precedence over the right of a 
subsequent purchaser of the same property in execution of a money-decree, 
though the deci'ee was in respect of debts binding on the family (t). As the 
Privy Council has laid down in a case (n), of the two obligations which 
confront a joint family, viz., (1) the obligation to pay family debts and (2) 
the duty to provide maintenance to the widows of the family, the first would 
have preference over the second so long as neither of these obligations has 
taken the form of a charge on the family property; but if either of them 
assumes the shape of a charge it would take precedence over the other. If 
the decree of a creditor against the members of a joint family based on a 
family debt is to be binding on a widow in the family entitled to maintenance, 
it is not necessary that she should be made a party to the suit so long as 
the family is joint. But if a partition is effected before the suit or during the 


fi) Racliawa v. Sfuvayocopa (1891) IB Bom. 
679; /mnm v. Bnlnntma (1889) 12 Mad. 834. 

*k) YeHowa v. Bhimangavda (1894) 18 Bom. 
432. 

Bam Kfifiu'or v. Amar Soth (1932) 54 All. 
472. 138 I.C. 863» (*32) A.A. 361. 

*m) Prosonno v. Bfirbosa (1866) 6 W.R. 233. 
Sfe nUn (1899) 23 Bom. 342. tupra. 

^n) Ramzan v. Bam Daiya (1918) 40 All. 96, 42 
I.C. 914, riS) A.A. 408. 

to) Sunder Sine/i v. Bam Xafh (1926) 7 Lah. 12, 
93 I.C. 1013, ('26) A.L. 167; Jauahor Singh v. 
Pardumnn Singh (1933) 14 Lali. 399, 141 I.C. 

424, ('33) A.L. 116. , ^ , 

»p) Adhiranee w Shona Malec (1876) 1 Cal. 
365; Jayanii w Alamelu (1904) 27 Mad. 45; Gur 
Daual V. KaunsiUi (1883) 5 All. 367; Natchiaram^ 
mat V. Copctakrlshna (1878) 2 Mad. 126; Jamiat 
Hai V. Mt. Malan (1932) 13 Lah. 41, 133 I.C. 62, 


('31) A.L. 718. 

(q) Lokdtman v, Satt/ahhamabai (1878) 2 Bom. 
494; Bamanadau v, Bangammal (1889) 12 Mad, 
260; Johttrra v. Sreegopal (1876) 1 Cal. 470. 

(r) Mt. Champa v. Official Receiver, Karachi 
(1934) 1.5 Lah. 9, 144 I.C. 636, ('33) A.L. 901. 

(t) (1878) 2 Bom. 494; ^lipra; (1889) 12 Mad. 
260, supra; Mutammat Tara v. Sorup (1929) 10 
Lah. 706, 149 I.C. 707, ('30) A.L. 117. 

(0 Soma%undnram v. Unnamalai (1920) 43 Mad. 
800, .59 I.C. 398. The dicta to the contrary in 
Sham Lai v. Banna (1882) 4 All. 296, 300 and 
Gur Dayal v. Kaunsila (1883) 5 All. 367, are not 
supported by any text of Hindu law or by any 
decided case. 

(u) Mf. Dan Kuee v. Aft. Sarla Devi (1946) 73 
I.A. 208, (1946) All. 7S6, 51 C.W.N. 81; KaveH 
V. Parameswari ('71) A. Kerala 216 [enhanced 
maintenance]. 
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pendency of the suit in which a separate share is allotted to her in lieu of her 
maintenance she ought to be made a party to such a suit (v). 

Section 27 of the Hindu Adophons and Maintenance Act, 1956, as stated 
in the preceding paragraph, lays down the manner in which a charge may be 
created for securing maintenance payable to a dependant. Section 26 of that 
Act lays down that subject to the provisions of section 27 debts of every des¬ 
cription contracted or payable by the deceased shall have priority over the 
claims of his dependants for maintenance under the Act. 

Illustrations 

fa) A and his brother B are members of a joint Mitakshara family. A dies leaving 
a widow. After As death B sells the property in order to satisfy debts binding on the 
family. B s widow has no claim for maintenance either against the purchaser or against 
the property: Lakshman v. Satyabhamabai (1878) 2 Bom. 494. 

(b) A dies leaving a widow B. After A’s death, C, a creditor of A, obtains a decree 
ag^nst B as A s legal representative, and sells the family house in execution of the decree. 
B has no claim for maintenance either against the purchaser or against the nroDerty: 
Jayanti v. Alamelu (1904) 27 Mad. 45. 

(c) A and his sons B, C and D, are members of a joint family. A dies leaving a 
widow. Ajter A s death, B, as the manager of the family, sells the family house in 
order to pay debts binding on the family. A’s widow has no claim for maintenance 
either against the purchaser or against the property: Ramanadan v. Rangavimal (1889) 

(d) A sells certain property belonging to him for the payment of his debts. Neither 
A s wife nor his children have any claim for maintenance against the purchaser of the 
property: Gur Dayal v. Kaunsila (1883) 5 All. 367. 

571. Right of maintenance against donees and devisees.—A Hindu can¬ 
not dispose of his entire property by gift or by will, so as to defeat the right 
of his widow to maintenance. If he does so, the donee or devisee must hold 
the property subject to the widow’s right of maintenance, and the widow may 
enforce her right against it (to). 

Section 22(2) of the Hindu Adoptions and Maintenance Act, 1956, lays 
down that where a dependant has not obtained, by testamentary or intestate 
succession, any share in the estate of a Hindu dying after the commencement 
of the Act, the dependant shall be entitled subject to the provisions of the 
Act, to maintenance from those who take the estate. Reference may be made 
to the Notes under that section. 

572. Transfer of property pending suit for maintenance.—If during the 
pendency of a suit instituted by a widow to establish a charge on specific 
immovable property for her maintenance, the property is transferred by any 
other party to the suit, and a decree is subsequently passed creating a charge 
on the property for the widow’s maintenance, the transferee must hold the 
property subject to such charge, unless the transfer be effected for the pur¬ 
pose of paying off a debt which has priority over the widow’s claim for main¬ 
tenance (x), The same rule applies where the widow is a party to the suit 
and she has by her written statement claimed a charge on the property (y)- 


Mt, Prnbhafvnti Kuer v. Ram Saran Lot (1879) 2 All. 315. , 

(1934) 13 Pat 785. 152 I.C. 691, ('34) A.P. 538. (x) Dose Thimmanna v. Krishna (1906) 29 Mad 

(tc) Berlta v. Mothina (1901) 23 AIJ. 86; /oy- 508. - 

tara v. Rnmhari (1884) 10 Cal. 638; Narbadabai (y) JcgenJra v, Fulkumari (1900) 27 Cal. 77. 

V. Mahadeo (1881) S Bom. 99; Jamna v. Machul 
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The rule laid down in this section is an application of the doctrine of Iis pendens as 
enunciated in the Transfer of Property Act. 1882. sec. 52. '^e rule does not apply where 
a widow claims maintenance without asking at the same time that it should be made a 

charge on the property (z). 

V.—TRANSFER OF FAMILY DWELLING-HOUSE AND ITS 

EFFECT ON THE RIGHT OF RESIDENCE 

IVote.—The position and rights of a widow, daughter, predeceased son’s 
wife and certain other female heirs of a Hindu have been materially changed 
by the Hindu Succession Act, 1956, and the question of the right of residence 
of such persons must now be considered in the context of the provisions of 
that Act. Section 23 of that Act lays down a special provision respecting the 
family dweUing-house. In §§ 573 and 574 below the law has been stated as 
it stood prior to the coming into operation of that Act, under the decided 

cases. 


573 Widow of undivided coparcener.—Where an undivided family 
consists’of two or more males related as father and son or otherwise and one 
of them dies leaving a widow, she is entitled to reside in the family dwelling- 
house in which she lived with her husband (a). If the house is sold by the 
surviving coparcener or coparceners without necessity, the sale does not 
affect her right, and the purchaser cannot evict her (b), at all events until 
another suitable residence is found for her (c). If the purchaser buys the 
house with full knowledge that the widow is residing and is being maintained 
in it the purchaser is not entitled to oust her even though there may be other 
property belonging to the family out of which her maintenance can be deriv¬ 
ed (d). But if the sale is for a family necessity, she is liable to be evicted 
even though the purchaser had notice at the time of purchase that she was 
in occupation of the house (e). Similarly the right of residence cannot pre¬ 
vail against the husband’s debts (f). 


Illustrations 


fa) A dies leavin*:* a widow and a son. The son sells the family dwelling-house 
without famUrnecessUy. The purchaser is not entitled to evict the widow: 4 Beng. 

L.R.O.C. 72; 6 Mad. 130; 7 Bom. 282. 

residence on^^ccndi.^^n ^ W 

vacating the part of the family house in her occupation. B is not 

^e^rS po^s^^ss'Sr Vin^^^ Bai DcuKorc v. Sanmu.h- 

ram (1889) 13 Bom. 101. 

f ■’"A^difs Yel.rg"'^ Widlj* '^Ttlr^t^deYYf‘ b® sllf/^^hY famt 

dYYllLg-houS wUhfout lamily necessity. The purchaser Ls not entitled to evict A s 
widow; 1 All. 262. 


tz) Manikn v. EUappa (1896) 19 

in) Bai Dcvkore v. SanmuWirnm (1889) 


271. 

13 Bom. 


.h) Vcnkatammal v. Andtjappa (188-3) 6 Mad. 

130; Cauri v. Chandrainani (1876) 1 All. -62; 

Talcmaiul v. Jltikmina (1881) 3 All. 353. 

(r) .Vniicn/a v. Dmana()i (1869) ^ 

L.n o.c. 72; Canga Dei v. Jagannath (1947) 

Lutk. 516. 


(d) Dahukhrcm v. Lalubhai (188-3) 7 Bom. 282. 

(e) Ramanadan v. Batigamrnal (1889) 12 Mad. 

260. See also Johurra v. Srcegopal (1876) 1 Cal. 
470. 475 [insolveDcy of manager) ; 5/(. Champa v. 
Official Receiver, Karachi (1934) 15 Lah. 9. 144 
I.C. S36. ('33) A.L. 901. _ . . 

(/) Jamiat Rai v. .3/(. .'/a(nn (1932) 13 Lah. 41, 

133 I.C. 62. (’31) A.L. 718. 
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^ widow of a deceased coparcener cannot impeach an alienation of the family 

dwel ing-house made in her husband’s lifetime. Thus a daughter-in-law cannot impeach 

an alienalion of the dwelling-house made by her father-in-law in her husband’s life¬ 
time (g). 


574. Unmarried daughters of deceased coparcener.—Where an un- 

aivided family consists of two or more males related as father and son or 
otherwise, and one of them dies leaving unmarried daughters, they are entitled 
to reside, until their marriage, in the family dwelling-house in which they 
lived with their father, and a purchaser of the family house is not entitled to 
evict them unless the sale was for a family necessity (h). 

Illustrations 

A' leaving a son, a widow W, and two unmarried daughters D1 and D2 On 

AS death the son cntci-s into possession of the whole properly including the family 
welling-house. The son then sells the house without family necessity. The purchaser 

IS not entitled to oust the daughters. The daughters are entitled to reside in the house 
until their marriage. 

(b) In the case put in ill. (a), the son dies leaving his mother W and his two un¬ 
man led sisteis D1 and D2. After his death the dwelling-house is sold in execution of a 
money-decree passed against W on a personal debt of W, and is purchased by P. P is 

Suriyayiarayana v. Balasubramania (1930) 43 Mad. 635, 

5t> l.C. 524. ( 20) A.M. 106. 

575. Wife and unmarried daughters of sole owner.— (1) Where a family 
consists only of a husband and wife, the wife cannot assert her right of resi¬ 
dence in the family dwelling-house either against the purchaser in execution 
of a decree passed against her husband in his lifetime or against his estate 
after his death (i), or even against a purchaser under a private sale from her 
husband without necessity (j), though the purchaser had notice at the time of 
sale that she was residing in the house (k). 

(2) The same rule applies to unmarried daughters. They too cannot 
lesist the claim for possession of the purchaser at a court-auction or under a 
private sale (1). 


Illustrations 

<a) N executes a mortgage of the family dwelling-house to M. M obtains a decree 
on the mortgage against N. N then dies leaving a widow. After M’s death the house 
is sold in execution of the decree and purchased by P. P is entitled to the possession of 
the hou e free from the widows right of residence: Manilal v. Bai Tara (1893) 17 Bom. 
398; Jaijanli v. Alamehi (1904) 27 Mad. 45. In 17 Bom. 398, the learned judge observed 
that it the mortgage was not beneficial to and binding upon the wife or was in any way 
in fraud of her rights, her right of re.sidence would not be affected by the sale. But 
these ol^servations have been dissented from by Bhashyam Ayyanear, J., in 27 Mad. 45. 
at p. 51. and also by Shah. J., in Gangakai v. Jankibai (1921) 45 Bom. 337, at p. 342. 59 
I.C. 583, (’21) A.B. 380, who agreed with the view taken by Bhashyam Ayyangar, J. 

(b) A sells the family dwelling-house without any family necessity- to P. P sues A 
and his wife for possession. A then dies leaving his widow. P is entitled to possession 
free from the widow’s right of residence. 


/tjimznn v. Ram Dniyti (1918) 40 All. 90, 
42 I.C 944, CIS) A.A. 408. 

fh) Siirifiaiiaraiinna v. BalasubramanUi (1920) 43 
6 33. .36 I.C. .324. (*20) A.M. 106. 
fil MiiiiUnl V. Bni Tara (1893) 17 Bom. 398; 
Jaytiufi \. Alanii'hi (1904) 27 Nfad. 43. 

<h Catigfibai \. Jankibai (1921) 43 Bom. 337, 59 


I.C. 583. (’21) A.B. 380. 

(k) 17 Bom. 398. supra; 43 Bom. 357. 30 I-C. 
.583, (*21) A.B. 380. tupra. 

it) Sec Surii/nnnrauana v. Batasubramania *1920) 
Mad. 035. 36 I.C. 524. <'20) A.M. 106 and 27 
M.»d. 43. supra. 
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The reason of the distinction between the rights of the females mentioned in §§ 573 
and 574 on the one hand and those mentioned § 575 on the other is that the right which 
a Hindu wife [§ 575] has of maintenance and residence during her husband’s lifetime 
is a matter of personal obligation arising from the very existence of the relationship and 
quite independent of the possession by the husband of any property, ancestral or self- 
acquired. The same principle applies as between daughters and their father: see § 542 
above. It is different, however, in the case of the widows and daughters of deceased 
coparceners [§§ 573-574], whose right depends on the possession of joint property by 
the surviving coparceners: see § 543. 

VI.—RIGHT OF MAINTENANCE NOT AFFECTED BY WILL 

576. Right of maintenance not affected by will.—A Hindu cannot so 
dispose of his property by will as to affect the right of maintenance to which 
a person is entitled under the Hindu law (m). 

See Restriction No. 1 of Schedule III of the Indian Succession Act, 1925. 

VII.—TRANSFER AND ATTACHMENT OF RIGHT OF MAINTENANCE 

577. Transfer of right of maintenance,—A Hindu female cannot transfer 
her right to future maintenance in whatever manner arising, secured or deter¬ 
mined (n). 

This is sec. 6. cl. (dd). of the Transfer of Property Act. 1882. as amended by the 
Transfer of Property (Amendment) Act, 1929. 

The maintenance may be fixed by agreement or it may be fixed by a decree of Court. 
Before the amendment there was a conflict of opinion whether if the mamtenance was 
fixed by a decree, it could be transferred by the widow, the High Court of CalcutU 
holding that it could (o), and the High Court of Madras that it could not (p). The 
Calcutta view is no longer law. 

577A. Death pending suit for maintenance.—The right of a widow to 
claim maintenance when it has not crystallised into a definite sum is an in¬ 
choate right. In such a case if she dies pending her suit for maintenance it 
does not survive to her legal representative (q). But if the right has ^en 
declared, for instance, by a preUminary decree the position will be differ¬ 
ent (r). 

578. Attachment of right of mamtenance.—A right to juiure mainte¬ 
nance cannot be attached in execution of a decree, though arrears of mainte¬ 
nance may be so attached (s). 

VIU.—SUIT FOR MAINTENANCE 

579. Suit for maintenance.—(1) A widow, who is entitled to maintenance 
may sue for all or any of the following reliefs. 

(1) for a declaration of her right to maintenance, 

(2) for arrears of maintenance (t) ; 

(3) for a charge on a specific portion of her husband’s estate for her 
maintenance and residence (u). 

(r) Dhoiiaiuila w Krishna Clictliar (1935) Nfad. 
1122. (■>.3) AM. 16.3. 

{^) Code of Ci\il Procedure, 1908, sec. 60, cl. 
«n); Unriihii v. Baroda (1900) 27 Ciil. 38; Jfoymo- 
butl>f V. Koronna (1876) 8 W.R. 41. 

(/) liaia PirUtcr Singh v. Bani Baikoocr (187-1) 
12 L.R. 238. I.A. Supp. Vol. 203. 

(i») Mohalakshinamma v. Venkataratnamma 
a883) 6 Mad. 83. 

327. oJ) A.M. 202. 


• ml Sri)n;nij/u v. Anasuyammu (’57) A. Andh. 
Pr.i. 21. 

• n) Snrabadabai v. Mahadeo (1881) 5 Bom. 99, 

103. 104. __ - 

o> Ax’id All V. Haider Ali (1911) 38 Cal. 13, 6 

I C S ^ B 

p) Ranee Annapurni v. Suaminatha (1911) 34 

M.id. 7. 9. 6 I.C. 139. . 

'fj« Muthaianimal Veeraraghavalu (19.5J) Mad. 
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(2) \»Tiere a member of an undivided family comprising several 
branches dies, and a suit is brought by his widow for maintenance, she is 
entitled to a decree against all the members of the joint famUy, and not only 

against the branch to which her husband belonged and to which his share 
laps6td by survivorship (i-). 


58(1. limitation.— (1) A suit for a declaration of a right to maintenance 

must be brought within twelve years from the time when the right is 
denied (u;). 


The 
tity does 
is found 
husband' 


refusal by a liusband to maintain Iiis wife on the ground of unchas- 
not prevent a fresh cause of action arising to her on his death, if it 
that there is no unchastity. A suit within 12 years from the 
s death w'ould be in time (x). 


(2) A suit for arrears of niaintenance must be brought within twelve 
years from the time when the arrears are payable (?/). Tliorefore, past main¬ 
tenance cannot be claimed for a period of more than twelve vears. 


Nc 


»w 


See /Viticlc lO'i of the new Limitation Act (3 yenr.^). 


, Arrearj. -In order to recover arrears ot mauit'nance, it is nece.ssary to piove that 
there was a u,'T<)Vffjul withlioldiTKj of inainten ince for the period for which arrears are 
claimed ( 2 ). It is nut necessary to prove 
became payable. At the 


a demand fr»r each year’s maintenance as it 
ame time it invist be ob.serv’C'i that mere non-panment of 
maintenance does riot constitute cowc/usiec proof of wronifful withholding. But it con¬ 
stitutes /irmia favie proof of wronglul withhiiiiling, and if it is coupled with a denial of 
the plaintiff .s right to niaintenance, it may constitute siifTicient proof of wrongful with¬ 
holding to entitle the plaintirT to arrears of maintenance (rt). 

pcr/<iration oj right to maintenance.—A suit by a Hindu widow for a declaration of 

to inainienancc' is not barred, nierely because it is brought twelve years after 

the date of her liusl>and s death. Tfie period of limitation runs from the time when her 

ligjit to niaintenance is denied. ITie reason is that the right to maintenance is one 

accruing from time to time according to the wants and exigencies of the cicrson entitled 
to maintenance (h). 


581. Execution of decree.—^(1) A decree which directs the payment of 
future maintenance from time to time can be enforced by execution (c). but 
a decree which merely declares a right of maintenance cannot be so en¬ 
forced (d). 

A decree which runs ‘the plaintifTs maintenance is fixed at the rate of Rs. 30 per 
month which the defendant wiJl be liable to pay her every month’ is executable. An 
application by the defendant to reduce the rate of maintenance on the ground of diminu¬ 
tion of income cannot be entertained by the executing coui t (e). 

If a husband and wife resume co-habitation after a decree for maintenance the decree 
cannot be executed. If a fresh cause of action arises a fresh decree must be obtained (f)- 


It) Siiliharaijnlu v. Kamala Valiithayaramrrui 
(1912) 3.5 M.id. 1-17, 10 I.C. 3-17. 

Ou) Ltmit.'ition Acl. 1908, Scli. I, art. 129. 
far) Mt. Shibhi v. fnilli Singh (1933) 14 Lah. 

759. 1-18 I.C. 479. ('33) A.L. 747. 

(y) Liinilation Act. 1908, Scli. I, .irt. 128. 

(z) Scilianiina v. Stibbarayadu (1895) 18 M.-id. 

403. However, see Sidrantaepa v. ^^abadeci ('71) 
A. Mys. 14.5. 

(o) Rain Yarlogadda v. Raja Yartagadda (1901) 
24 M.»d. 147, 27 I.A. 131; Parwatibai v. Chatru 
(1912) 36 Bom. 131. 12 I.C. 708; Chandrakun^ 
cerba \. Randhirsinhii (’65) Guj. 270. 


(b) \arayanrao v. Ramabai (1879) 3 Boni. 415, 
6 I.A. 114; Pancalibni v. Chntru, supra. 

(c) A-sbutosh V. Liikhimoni (1892) 19 Cal. 139. 
The de.ith of tlie husband does not alter the foun¬ 
dation of the decree. Ramesh Chander v. Sh. Bibi 
Ved Kaitr ('31) A. Punj. 129. 

id) Venkanna v. Aitamma (1889) 12 Mad. 183. 
te) Kallu .\tal v. Barfo (1938) AH. 533, 176 I.C. 
139, (’38) A.A. 362. 

(/) Vasantam Venkayya v. Vafantam Raghaiam- 
ma (1942) Mad. 24, 200 I.C. 794. (*42) A.M. 1: 
Aitsuya v. Raiaiah f'71) A.A.P. 296. Cf. Metnokthi 
Animal v. P. S. yiuthukr'ishna ('61) A.M. 380. 
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CHAPTER XXVI 


COmTRSION 


FROM HINDUISM, KHOJAS, CUTCHI MEMONS 
AND SOME OTHERS 


582. Khojas and Cutchi Memons [The whole of this section is subject 

to the provisions of the Shariat Act, 19 37 (p)]-— (0 In the absence of 
proof of special usage to the contrary, Khojas and Cutchi Memons in the 
Bombay State are governed, in matters of inheritance and succession, by the 
Hindu law; in other matters they are governed by the Mahornedan law (fi). 
The only special usage opposed to the Hindu law of succession hitherto lecog- 
nized is the usage of the Khojas according to which the mother is entitled to 
management of property and letters of administration in preference to the 

childless widow or sister of the deceased (i). 


(2) It is now well-established that the theory of the joint Hindu family 
does not apply at all to Khojas and Cutchi Memons and that neither a Khoja 
(j) nor a Cutchi Memon son (k) acquires any interest by birth in property 

inherited by his father from his ancestors. 


It was at one time held by the High Court of Bombay that the joint Hindu family 
system prevailed among Khojas and Cutchi Memons, but the decisions did not make it 
?uire clearhow it prevailed and what incidents of Joint proper^- held by a Hindu 
farnfly applied to joint property held by a Kiioja or Cutchi Memon family. On the one 

hand^it ^as held that a Khoja son was not entitled t^o rieht o^f 

against his father in his lifetime <0- On the other hand it was that the ngM of 

survivorshio (m) the incapacity to dispose of ancestral property by will (n), and the 
powers^fr father as r^ager of an ancestral business to borrow money or the bi^mess 
sHI to bfnd the his sons in the ancestral property Jo), applied also to the 

joint property held by a Cutchi Memon family. The ^wer of a Khoja father to mortgage 
family property for family purposes was also judicially recognized (p). 

The Khojas and Cutchi Memons were originally Hindus They b^mc converts to 
MahomedanisrJi about 500 years ago, but retamed the Hindu law " 

cession. Hence the Hindu law of inheriUnce and succession i5 appW to 
Bombay State on the ground of custom. This custom is so well estabhshed 
that if a special rule of succession opposed to the Hmdu law is al.cged to exist 
them, the burden of proof lies on the person setting up su^ i Ipad ^th 4 

overriding Mahornedan law are recognized by 3^ c. ffor 

Geo. IV. c. 71, sec. 9 (for Bombay), and by Bombay Regulation IV of 1827, sec. 26 (for 

the Mufassal of Bombay). 


(g) See ^^u^a’s Mahornedan Law. 

(h) K/io/a’s and Memon's case (1847) Perry O.C. 
119; S/iioii I/asam v. Data Mavji (1875) 12 Bom. 

H. C. 281 [Khojas]; Atfwbai v. Haji Tveb (1885) 9 
Bom. 115 (CiitcJice Memons]; ^fahomed Sidick v. 
Haii Ahmed (1886) 10 Bom. 1 [Cutchee Memons]; 
Adv.-Gen. v. Karmali (1905) 29 Bom. 133, 148; 
Jan Mahomed v. Data (1914) 38 Bom. 449, 22 

I. C. 195, ('14) A.D. 59; Abdurahim v. Halimabat 
(1916) 43 LA. 35, 18 Bom. L.R. 635, 32 I.C. 413. 
(’15) A.PC. 86- Mangalda.i v. Abdul (1914) 16 
Bom. L.R. 224, 23 I.C. 565. (’14) A.B. 17; Advo¬ 
cate-General V. Jimhabai (1917) 41 Bom. 181, 31 
I.C. 108, ('15) A.B. 151. Reference may also be 
made to Abdul Hameed v. Provident Investment 
Co. Ltd. (19o4) Mad. 939. (*54) A.M. 961 (F.B.). 

(f) Rahimbhai, in the good* of (1875) 12 Bom. 
H.C. 294 [Khojas]. 


(f) Jan Mohomed v. Dalu (1914) 38 Bom. 449, 
22 I.C. 195. (*14) A.B. 59. 

(k) Mangaldas v. Abdul (1914) 16 Bom. L.R. 
224. 23 I.C. 565. ri4) A.B. 17; Advocate-General 
V. Jimhabai il917) 41 Bom. 181, 31 I.C. 108, (*15) 
A.B. 151; Ilaii Oosniun v. Haroon (1923) 47 Bom. 
369, 6S I.C. 862, (’23) A.B. 148. 

(i) Ahmedhhoy v. Cassumbhoy (1889) 13 Bom. 
534 [Khojas]. 

(m) (1885) 9 Bom. 115. supra [Cutchee Me¬ 
mons]. 

(n) Mahomed Sidicfc v. Haii Ahmed (1886) 10 
Bom. 1 [Cutchce Memons]. 

(o) Haroon Mahomed, in the matter of (1890) 
14 Born. 189, 194 [Cutchee Memons]. 

ip) Shivii V. Data (1875) 12 Bom. H.C. 281. 
(q) Mahomed Sidtofc v, Haii Ahmed (1886) 10 
Bom. 1. 
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The following is a synopsis of decided cases: 


I. Khoja cases— 


1 . 

2 . 

3. 


The daughters of 


a deceased coparcener are entitled against the surviving 
coparceners to no more than maintenance until marriage and to marriage 
expenses, as among Hindus: Khojas and Memon’s case (r). 

A ^quest in favour of dharam is void. But the word “charity” in a Khoja 
wih made in the English form and language does not necessarily mean 
dharam : Cangabai v. Thavar Mulla (s). ^ 


By the custom of Khoja when a widow dies intestate and without issue, 

property acquired by her from her deceased husband does not descend to 

her blood relations, but to the relations of her deceased husband: Mulhai. in 
the goods of (f). ’ 


Note. The same is the rule of Hindu law in cases where the marriage is in an 
approved form. 

4. Shiuji v. Dafu (u). This case is cited in sub-§ (2). 

5. Rahimbhai, in the goods of (v). This case is cited in sub-§ (1). 

There is no special usage prevailing among Khojas entitling a sister to suc¬ 
ceed in preference to a widow: Rahimbatbai v. Hirbai (u’). 

7. Ahmedbhoy v. Cassnmbhoy (x). This case is cited in sub-§ (2). 

8. The widow of a deceased Khoja is entitled to maintenance out of his pro¬ 
perty: Rashid V. Sherbanoo {y). In this case the Court applied the Mayukha 
m determining the rights of the parlies. 

9. In Advocate^General v. Karmali (z) it was said that the will of a Khoja is to 
be cor^trued on the basis of the testator having the testamentary powers of 
a Hindu. But the matter is not free from doubt (a), 

10. A Khoja is not a Hindu within the meaning of the Hindu Wills Act, 1870; 
Abdul Karim v. Karmali (b). 

11. A gift to a class some of whom are not in existence at the death of the testa¬ 
tor is not void in its entirety. The gift in such a case enures for the benefit 
of those members of the class who were in existence at the testator’s death: 
Advocate^General v. Karmali (c). 

12. Khojas who had migrated to the former State of Hyderabad are governed 
by Mahomedan law (cl). 

II. Cutchi Memon cases — 


1. A Cutchi Memon is not a Hindu within the meaning of the Hindu Wills Act, 
1870: Haji Ismail, in the matter of the will of (d). 

2. Ashabai v. Haji Tyeb (c). This case is cited in sub-§ (2). 

2A. Abdul Hameed v. Provident Investment Co. Ltd. (1954) Mad. 939, (’54) A.M. 
951 (F.B.). In this case the parties claimed to be governed by Hindu law 
and the case was considered on that basis. 

3. A bequest in fav'our of an unborn person is void; Abdul Cadur v. Turner (f). 

4. Mahomed Sidick v. Haji Ahmed (g). This case is cited in sub-§ (2). 

5. Haroon Mahomed, in. the matter of (h). Tliis case is cited in sub-§ (2). 

6. When a Cutchi Memon testator bequeathed the residue of his property to 
his heirs to be divided among them “according to Mahomedan law,” it was 


(r) (IS 17) Pt'rry O.C. 110. 

(t) (1863) 1 Honi. H.C. 71. 

(0 US66) 2 Bom. H.C. 292. 

(II) (187.51 12 Bom. H.C. 231. 

(f) (1S75) 12 Boni. H.C. 294. 

(u) (IS79) 3 Bom. -^4. 

1.0 (1SS9) 13 Bom- 534. 

(y) (1905) 29 Bom. 85. 

(?) (1905) 29 Bom. 1-33. 14S-149. See also Sal- 
lot/ Maltonicd v. Loitfj Janbai (1901) 3 Bom. L.R. 
7SS. 

HnssonaU»jPopatlal (1913) 37 Bom. 211, 
214 21o» 17 IC, 17; ^^angatdas v. Abdul (1914) 


16 Bom. L.R. 224. 231, 23 I.C. 565, (’14) A.B. 
17; Adcocatc^Ccncral v. Jimbabai (1917) 41 Bom. 
181. 31 I.C. 108. (15) A.B. 151 [a Khoja casej. 

lb) (1920) 22 Bom. L.R. 708, 58 I.C. 270, (20) 
A.B. 140. 

(c) (1905) 29 Bom. 133. 

(cl) Soorbanu v. Dep. Ciut. General (’65) A.S.t-. 
1937. 

id) (1882) 6 Bom. 432. 

(e) (1883) 9 Bom. 113. 

(f) (1885) 9 Bom. 138. 

(g) (1886) 10 Bom. 1. 

(h) (1890) 14 Bom. 189. 
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held that the heirs mcluding the testator’s widow took their respective shares 
absolutely, and that she did not take merely a Hindu widow’s estate in the 
property that came to her share: Hoorbai v. Sooleman (i). 

7. For the purposes of succession to the stridhana of a Cutchi Memon woman 
her marriage, though performed according to the Mahomedan rites, is deemed 
to be in the approved form. In this case the Court applied the Mayukha: 
Moosa V. Haji Abdul (j). 

8. A Cutchi Memon widow is entitled to maintenance out of the estate of her 
deceased husband, and a Cutchi Memon daughter is entitled to maintenance 
and marriage expenses out of the estate ot her father, though he might have 
left a will which is silent about maintenance and marriage expense: Haji 
Saboo Sidick v. Ayeshabai {k). 

9. As among Hindus, so among Cutchi Memons. an heir who gets into possession 
of the estate is not bound to pay the creditore rateably as under the Indian 
Succession Act, 1928, s. 323: Haji Saboo Sidick v. Ally Mahomed (1). 

10. As regards maintenance, Cutchi Memons are governed by the Mahomedan 
law: Mahomed Jusab v. Haji Adam (m). 

11. A Cutchi Memon son does not acquire by birth an interest in property in¬ 
herited by his father from his ancestors: Mangaldas v. Abdul (n). 

12. A Cutchi Memon in Bombay may dispose of the whole of his property by 
will. A Cutchi Memon will is to be interpreted according to Mahomedan 
law: Advocate-General v. Jimbabai (o). But see No. 14 below. 

13. Hindu law of joint family property is not applicable to Cutchi Memons: 
Same ruling as in No. 11 above. Haji Oo.sman v. Haroon (1923) 47 Bom. 
369, 68 I.C. 862, (’23) A.B. 148. 

14. The will of a Cutchi Memon is to be construed according to the iTiles of 
Hindu law: Abdulsakur v. Abubakkar (1930) 54 Bom. 358, 127 I.C. 401, 
(’30) A.B. 191. Abdulsattar Ismail v. Abdul Hamid Saif (1945) Mad. 276. 

III. Other cases — 

Memons of Mombasa. —Where Memons migrate from India and settle among Maho- 
medans (e.g., in Mombasa), the presumption that they have adopted the Mahomedan 
custom of succession should be readily made. The analogy in such a case is rather a 
proof of a change of domicile than a change of custom; Abdurakim v. Halimabai (p). 

Halai Memons of Porbandar in Kathiaioar.—They follow in matters of succession and 
inheritance Hindu law and not Mahomedan law, differing in that respect from Halai 
Memons of Bombay; Khatubai v. Makonied (q). 

Halai Memons of Morvi in Kathiawar.—■'These Memons who have settled at NacUad 
in the Kaira district, are governed by Hindu law and not Mahomedan law, in matters of 
inheritance, succession and wills (r). 

Sunni Bokras of Cnjerat and Molesalam Girasias of Broach. —These are governed by 
the Hindu law in matters of succession and inheritance. These communities were origin¬ 
ally Hindus, and became subsequently converts to Mahomedanism (s). 

Sunni Bokras of Borsad. —These cannot be differentiated from Sunni Bohras of 
Gujerat. The presumption is that they are governed by the Hindu law of inheritance 
and succession as applicable to a separated person. There is no presumption that the 
law relating to joint family is applicable to them (u). 


(i) 

(1901) 3 Bom. L.R. 790. 



U) 

(1906> 30 

Bom. 

)97. 



(fc) 

(1903) 27 

Bom. 

485. 30 I.A. 

127. 


0) 

(1906) -30 

Rom. 

270. 



(m) 

(1913) 37 

Bom. 71, 1*5 I.C. 

520. 


(«) 

(19141 16 

Boin. L.R. 224, 

23 I.C. 

565, 

(’14) 

A.B. 17. 





(0) 

(1917) 41 

Bom 

. 181, 283, 

31 I.C. 

108, 

(•15) 

A.B. 151. 





(p) 

(1916) 43 

LA. 

35. 18 Bom. 

L.R. 63-5 

. 32 


I.C. Jl-J. ('15) A.PC. 86. 

iq) 1923) .50 I.A. 108, 47 Bom. 146, 72 I.C. 
202, i’22) A.P.C. 414 afBmg. Mahomed Uaji Abu 


V. Khfitiihai (1919) 4-3 Bom. 647, .51 I.C. 513. ('18) 
A.Ii. ^9 (Porbandar); Aisha Bcc Rec v. Soar Mobfl- 
$md (19i2) 10 Rang. 461, 140 I.C 143. <•32) 
A-R. 179 (Condal). 

(r) Adambhai v. Allarakhic (1935) 37 Bom. L.R. 
686 . (*35) A.B. 417. 

(s) Uai Baifi v. Bai Santok (1896) 20 Rom. 53; 
Fatesanaii v. Hurisangji (1896) 20 Bom. 181. Also 
see Jiaiarkhan v. Kaarkhan (*68) A. Cuj. 229. 

'(ti) Bai Sakar v. Vora Ismail (1936) 60 Bom. 
919, 38 Bom. L.R, 1034, 167 I.C. 380, Cl?) A.B. 
6.5. 
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Datu^r/ reviewed by Beaman, J., in Jan Mahomed v. 

583. The Cutchi Memons Act, 1920.—It is now provided by the Cutchi 
Memons Act, 1920, and the Cutchi Memons (Amendment) Act, 1923, that any 
person who satisfies the prescribed authority— 

(a) that he is a Cutchi Memon and is the person whom he represents 
himself to be, 

(b) that he is competent to contract within the meaning of section 11 of 
the Indian Contract Act, 1872, and 

(c) that he is resident in India, 

may by declaration in the prescribed form and filed before the prescribed 
authority declare that he desires to obtain the benefit of this Act, and there¬ 
after the declarant and all his minor children and their descendants shall in 
matters of succession and inheritance be governed by the Mahomedan law. 

A similar Act known as the Shariat Act has been passed with reference 
to all Muslims in India providing for the application of the personal law of 
Muslims instead of customary law (Act XXVI of 1937). See Mulla’s Maho¬ 
medan Law. 


(o) (1914) 38 Bom. 449, 22 I.C. 195, (’14) A.B. 59. 


‘§§ 584, 585 
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CHAPTER XXVII 

IMPARTIBLE PROPERTY 

LAW PRIOR TO HINDU SUCCESSION ACT, 1956 


Note .—The Hindu Succession Act, 1956, has brought about radical 
changes in the rules of Hindu law relating to impartible property. The effect 
of that enactment is to abolish impartible estates save those which are ex¬ 
pressly saved by section 5 (ii) of the same. Only estates which descend to a 
single heir by the terms of any covenant or agreement entered into by the 
Ruler of any Indian State with the Government of India or by the terms of 
any enactment passed before the commencement of the Act are exempted 
from the operation of the general law relating to succession and inheritance 
laid down in that Act. In §§ 584-595 below the law has been stated as it 
stood prior to the coming into force of the Hindu Succession Act, 1956, under 
the decided cases. 

584. Impartible Property.—(1) Property, although partible by nature, 
may, by custom, or by the terms of a grant by Government, be impartible, in 
the sense that it always devolves on a single member of the family to the 
exclusion of the other members. 

(2) An impartible estate may be ancestral, or it may be self-acquired. 

The following are instances of impartible properties: — 

(1) Ancient Zamindaries, which partake of the nature of a Raj or sovereignty; (2) 
Zamindaries which descend to a single member by special family custom (to); (3) 

Palayams in the Madras State (x); (4) royal grants of revenue for se^ces, such as 
Jaghirs (y) and Saranjams (z) in Bombay; (5) service tenures such as Digwan tenure 
(a), and tenures attached to viUage offices in Madras (b). The discontmu^ce of services 
attached to an impartible watan does not make it partible (c). See also Bengal Regula¬ 
tions 11 of 1793, and 10 of 1800. 

The Government has power in India by a grant of lands to limit their descent in any 
way it pleases, but a subject has no power to impose upon lands, or other property any 
limitation of descent at variance with the ordinary law applicable (d). 

When such an estate is acquired by the Government and compensation is paid, the 
compensation received, retains the incident of impartibility (c). 

There was some legislation relating to impartible estates in Madras: See Madras 
Impartible Cstates Act 1904. Now see S. 5 Hindu Succession Act, 1956. 

585. Property impartible by custom.—When there is a dispute with 
respect to an estate being impartible or otherwise the onus of proof lies on the 


(u>) See Baifnath v. Tej Bali Singh (1921) 48 
I.A. 193. 43 AU. 228, 60 I.C. 534, ('21) A.PC. 
62. 

(i) Kachi V. Kachi (1905) 28 Mad. 508. 32 I.A. 
261. 

(y) See Raghoiirao v, Lakshmcnrao (1912) 36 

Bom. 639, 39 I.A. 202, 16 I.C. 239. 

(z) Ramchandra v. Venkotrao (1882) 6 Bom. 

598; Narayan v. Vasudeo (1891) 15 Bom. 247. 

(a) Durga Prosed Sifigh v. Brojo Noth 
(1912) 39 Cal. 696, 39 I.A. 133, 15 I.C. 219. 


(b) Bade V. Hussu Bhai (1884) 7 Mad. 236. 

(c) Radhabai v. Anantrao (1885) 9 Bom. 198 
(Service Vatao]; Mohotofejingh v. Badaaringh 
(1921) 48 I.A. 446. 461, 48 Cal. 997, 64 I.C. 
194, ('22) A.PC. 146. 

(d) Rajindra v. Raghubans (1918) 45 I.A. 134, 
40 AU. 470, 48 I.C. 213, ('18) A.PC. 25; Ramrao 
V. Yeshvantrao (1886) 10 Bom. 327 [Desbpande 
Vatan]. 

(e) Rangarao v. State of Madras (1953) Mad. 
479, ('S3) A.M. 185. 
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party who alleges the existence of a custom different from the ordinary law 
ot inheritance, according to which the estate is to be held by one member 
and as such not liable to partition (/). The custom must be ancient and in¬ 
variable and established by clear and unambiguous evidence. Only an 
estate of considerable age can be considered as being governed by an ancient 
and invariable custom; it is doubtful whether an estate of which the origin 
dated back only to 1796 could be regarded at the settlement in 1863 as being 

custom, family custom and proof of custom see 
pp. 82-84: §§ 16 to 20 ante. 


the rerrant by the British Government of an estate which existed before 

the British rule must be presumed, in the absence of evidence to the contrary, to con¬ 
tinue previously existing incidents of impartibility and descendibility to a single^heir (h) 


586 Accretions to impartible property.—It is open to the holder of an 
impartible estate to incorporate any self-acquired property of his with the 

intention to do so either expressed or implied, must be estab¬ 
lished (i) and whereas in the case of a lunatic he is incapable of expressing 
his intention, the Court has to consider what is beneficial to him (j). The 
income of an ancestral impartible joint estate is not so affected by its origin 
that it should be assumed to accrete to the estate. The income when received 
is the absolute property of the holder of the estate. It differs in no way from 
property which he might have gained by his own effort, or acquired in 
circumstances entirely dissociated from the ownership of the estate. There¬ 
fore, the principle applicable to ordinary joint family estate that self-acquired 
moneys are to be regarded as joint property if mixed with the money of the 
joint family, does not necessarily apply to property acquired by the holder of 
an impartible estate out of the income (/c). 

Thus where the deceased holder of an ancestral impartible estate had applied savings 
out of the income to purchasing immovable properties and making loans, the rents and 
interest beiiig received by the manager of the estate and treated in his Looks as part of 
the estate, it was held by their Loidships of the Privy Council that the property so 
acquired had not become part of the impartible estate, but remained the separate pro¬ 
perty of the dece^ed holder (1). Whether any immovable property acquired out of the 
income I'.as been incorporated with the impartible estate depends on the intention of the 
holder but movable property such as the income of the impartible estate cannot be so 
incorporated .(»;)• This, however, does not mean that by a family custom family pro¬ 
perty cannot be treated as impartible. If a family custom is proved that certain category 
of niovable property is treated by the family as impartible (e.g. jewels w'orn on cere¬ 
monial occasions), tJiat custom would be recognised (7ul). As to the doctrine of incor¬ 
poration reference may be made to the decision of the Supreme Couit mentioned 
below (tnl). 


(f) Chaltar Singti v. Bo^Jian Singh (1946) K.ie. 
159. 

(g) Martnnd Rao v. Maihar Rao (1928) 55 l..\. 
45, 55 CnI. 405. 107 I.C. 7, ('28) A.P.C. 10. 

(/i) Martand Hao v. yialhar Rao, supra. 

(0 See f.n. (;) l)elo\v. Also see S(ahendrasinghii 
V. lihuardiinchii (1952) Bom. 615 ('52) A-B. 243, 
(1952) 54 Bom. L.R. 99. 

H) Sonic'.hunri Prasad v. Mahesitwari Prasad 
(1936) 63 I.A 441, 16 Pal. 1, 165 I.C. 347, ('36) 
A.P.C. 332. 

(k) /apadantba Kurnnri v. Narain Singh (1923) 
50 I.A. 1. 2 Pat. 319, 77 I.C. 1041. (*23) A.P.C. 
59; Jtitiki Prasad v. Dwarka Prasad (i913) 40 I.A. 
170, 181. 35 All. 391, 401. 20 I.C. 73; Murtaza 
Khan v. .Muhomed Yasin (1916) 43 I.A. 269, 281. 


38 All. 552. 567, 36 I.C. 299. ('16) A.P.C. 89; 
Sriinnti Parbati v. Jacadis Chtmder (1902) 29 Cal. 
433. 4.53. 29 I.A. 82. 98; Raja of Vizianagram v. 
Vishwcshnar (’55) .A.M. 219; Jitendra Pratap v. 

Bhaguati Prasad (’56) A.P. 457. 

(/) (192.3) 50 I.A. 1. 2 Pat. 319. 77 I.C. 1041. 
(’23) .\.P.C. .59. supra, Hargocind Singh Colters 
tor of Etah (1937) All. 292, 169 I.C. 744. (’37) 
A.A. 377. . ^ . 

(m) Shibapras'ad Singh v. Pratfagkumari uebet 
(1932) 59 Cal. 1399, 59 I.A. 331. 138 I.C. 861, 
{*3*^) \PC 216 

(rnl) PiisUpacathi Vtiavaram v. Pushpetathi Vis^ 
xcesicar C64) S.C. 118; Thakur Han Singh v. t. T- 
Comm. (*68) Raj. 5 [crouix grant; Mannar Land 
Re\*eiiue Act]. 
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It follows from the principles laid down in the section that the right to recover 
arrears of rent, become due in the lifetime of the last holder, passes to his heirs, and 
not to the person who succeeds to the estate (n). 

587. Impartible property whether coparcenary property. —An impartible 
estate is not held in coparcenary though it may be joint family property (o). 
But at times it is referred to as coparcenary and a distinction is drawn between 
present rights, that is, the right to demand a partition and the right to joint 
enjoyment, and future rights. In the case of an impartible estate, the right 
to partition and the right of joint enjoyment are from the very nature of the 
property incapable of existence, and there is no coparcenary to this extent. 
No coparcener, therefore, can prevent alienations of the estate by the holder 
for the time being either by gift or by will [§ 588], nor is he entitled to main¬ 
tenance out of the estate [§ 589]. But as regards future rights, that is, the 
right to survivorship, the property is to be treated as coparcenary property, 
so that on the death intestate of the last holder, it will devolve by survivor¬ 
ship according to the rules stated in § 591 below (p). The right of a junior 
member to succeed to the estate by survivorship is not a mere spes sitcces- 
sionis but a right of property which can be transferred (q). 

The incidents of impartible estate were stated by the Privy Council in 
Rani Prayag Kumari DevVs case (qq) and as the Supreme Court observed 
in the undermentioned case (qqq) a full statement of the law on the subject 
is to be found there. The law as there stated was reaffirmed in subsequent 
decisions of the Privy Council. Some of the rules relating to the nature and 
incidents of an impartible estate and the right of survivorship were sum¬ 
marised by the Supreme Court in a recent decision (ql). 

“Where property is held in coparcenary by a joint Hindu family, there are ordinarily 
three rights vested in coparceners—the right of joint enjoyment, the right to call for 
partition, and the right to survivorship. Where impartible property is the subject of such 
ownership, the right of joint enjoyment and the right of partition as the right of an 
undivided coparcener are, from the nature of the property, incapable of existence. But 
there being nothing in the nature of the property inconsistent with the right of survivor¬ 
ship, it may be presumed that that right remains” <r). The right of survivorship is not 
affected by the impartible nature of the property, so that if the family were joint and 
the lest holder died intestate, the estate would devolve by survivorship according to the 
rules stated in § 591 below. A member of such impartible joint estate may renounce his 
rights of succession, but such renunciation must be in favour of all the members or of 
the head of the family as representing all the members (s). 

The right to bring about a partition cannot be inferred from the power of alienation 
that the holder of the impartible estate may possess. From the existence of the one 
power the other cannot be deduced, as it is destructive of the very nature and character 
of the estate (t). 

(n) Apama v. Sree Shiba Praabad (1924) 3 Pat. 

367, 83 I.C. 623. (*24) A.P. 451. 

(o) Ananf B/iil;oppa Patil v. Shankar Ramchan- 
dra Patil (1943) 70 I.A. 232, at p. 243. 

(p) Baijnath v. Tej Bali Singh (1921) 48 I.A. 

195, 211-213, 43 All. 228. 60 I.C. 534; Konamnwl 
V. Annadana (1928) 55 I.A. 114, 51 Mad. 189, 

('28) A.P.C. 68. 

(<j) Sellapa v, Suppan (1937) Mad. 906^ 171 I.C. 

216, ('37) A M. 496. ^ ^ . 

(gg) Shibopfctsod Singh v. Prayag Kumart Debt 

f.n. (m) supra, 

(ggg) Thyagsundardoss v. Secuga Pandui (*6S) 

A.S.C. 1730. Also see Pushpataihi v. P. Vistoes- 


tear ('64) A.S.C. 118. 

/ql) Kri\hna v. Sarcagna Krishna ('70) A.S.C. 
1793. Reference may also be made to State of 
V.P. V. flukmini Paman ('71) A.S.C. 1687 (maijo- 
tcnance and siirvivor»ihip). 

(r) Saragauti v. Vcnkatachalapatl (1882) 4 Mad. 
250, 266, approved in Kachi KaUtana v, Kochi 
Yuva (1905) 32 I.A. 261. 28 Mad. 508; and Baij- 
naih v. Tei Bali Singh (1921) 48 I.A. 195, 43 All. 
228. 60 I.C. 534. ('21) A.P.C. 62. 

(s) Chinnathayi v. Kulasekarapandia (1946) Mad. 
599. 

(0 Chinnathayi v. Kulasekara Pandiya Naicker 
(1952) S.e.R. 241, (1952) S.C. 29. 
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588. Alienation of impartible property.—The impartibility of an estate, 
does not as a matter of law make it inalienable. The holder of an impartible 
estate has power to alienate the estate, though ancestral, by gift or by will, 
unless the power of alienation is excluded by special family custom or by 
the nature of the tenure (u). The absence of any instance in which a 
previous holder has alienated the estate by gift or will is not by itself suffi¬ 
cient evidence to establish such a custom (u). 

Where the estate is by custom inalienable, the holder cannot alienate 
it except for legal necessity (ic) [§ 528]. 

Soon after some of the Privv Council decisions referred to above the 
IMadras LiOgislature stepped in because they rudelj" disturbed the view held 
in Madras on the subject of alienations and passed the Madras Impartible 
Estates Acts of 1902. 1903 and 1904 and the Arni Jagir Act, 1909. The 
result of those Acts is that the question of alienability of impartible estates 
does not depend in Madras on family custom but is governed by those 
statutes. Reference may be made to decisions under those Acts. Reference 
may also be made to Madras Impartible Estates (Abolition and Conversion 
into Ryotxvari) Act, 26 of 1948. Also see Pushpavathi v. P. Visweswar (’64) 
A.S.C. 118. 


589. Right to maintenance out of impartible property.— (1) No copar¬ 
cener has any present rights in an impartible estate [§ 587]. Apart, therefore, 
from custom and relationship to the holder, the junior members of the family 
have no right to maintenance out of such estate (x). The Judicial Committee 
has held that the illegitimate sons of a junior member are not, under the Law, 
entitled to maintenance. In the particular case the claim was also based on a 
deed of maintenance. Their Lordships held that the words ‘'Purusha 
santhathi either by way of Aurusa or by way of adoption” do not include an 
illegitimate son (t/). 

(2) Where an impartible estate is held as ancestral or joint family pro¬ 
perty, the sorts of the holder thereof are entitled, by custom, to maintenance 
out of the estate. This custom has so often been judicially recognized 
that it is not necessary to prove it in each case (z). But where the impartible 
property is the self-acquired property of the holder, his son is not entitled to 
maintenance out of it (a). 



(li) Sartai Kttari v. Deorai Kuari (1888) 15 I.A. 
51. 10 All. 272 lei/t]; Sri Raia Rao VertkaUi 

Snri/a v. Cojjrt of Wardi (1899) 26 I.A. 83, 

22 Mad. 383; Protap Chandra v. Jagadish Chandra 
(1927) 54 l..\. 289, 54 Cal. 955, 102 I.C. 599, 
(’27) A.P.C. 159; Raja Madhusudan v. Kheshtabasi 
(1929) 8 Pat. 932, 121 I.C. 462, (*30) A-P. 137, 
uhere it was held dissenting from Copal Prosad v. 
RogJuinath (1903) 32 Cal. 158, that the Killajat 
Mahal of Orissa known as Patia Killah was alien¬ 
able; Rao Bhimsingh v. Fakirchand (1947) Nag. 
649. Also see Thyag^ndardoss, supra [Will: On 
construction held to be absolute estate]. 

(c) Protap Chandra v. Jagadish Chandra, supra. 

(w) Copal V. Raghunath (1905) 32 Cal. 158. 

(x) Raja Rama Rao v, Rafa of Pittapur (1918) 
45 I.A. 148. 41 Mad. 778, 47 I.C. 354, (’18) 
A.P.C. 81, a£Bmg. 6ri Rafah Rxno v. Rajah of Pitta>- 


pur (1916) 39 Mad. 396. 29 I.C. 356. (’16> ^ 

27. (1927) 54 I.A. 289. 54 Cal. 955. 102 I.C.. 

599, (’27) A.P.C. 159, supra. ^ . t. „ 

(!/) Raja Velugoti Sarvagna Kumara Knsnna 
Yachendra Bahadur Varu v. Raja Rajeswara 
O Ors. (1942) Mad. 419. 198 I.C. 166. 68 I.A. 
181 (’42) A.P.C. 3- ChcUadorai v. Chinnathamouir 

(1960) Mad. 880, (’61) A.M. 42 [custom]. 

(=) Sri Rama Rao v. Raia of Pittapur ( 1921 ) 43 

I.A. 148, 41 Mad. 778, 47 I.C. 

81- Sartai Kuari v. Deorai Kuari (1888) 15 I-A. 
51. 10 AU. 272; Raia Yarlagadda v. ^^^f^^oada 
(1900) 27 I.A. 151. 24 Mad. 147; Kacht 
V. Kachi Yuva (1905) 32 I.A. 261. 28 Mad. 508. 

(a) Subbayya Thevar v. Marudappa 
(1937) Mad. 42. (’36) A.M. 828; Hargovtnd Stn^ 
V. Collector of Etah (1937) All. 292, 169 I.C. 744. 
(•37) A.A. 377. 


IMPARTIBLE PROPERTY 


625 


§§ 589, 590 


As regards maintenance of wife see the undermentioned case (al). 

(3) There is no invariable custom by which any member of the family 
beyond the first generation from the last holder [e.g., the last holder’s grand¬ 
sons] can claim maintenance as of right (b). 

intistration 

The holder of an impartible Raj adopts a son to him. He then devils the Raj by 
will to a son born of one of his wives after the adoption. After the Raja’s death a son 
of the adopted son sues the devisee for maintenance. No evidence k given of any special 
custom by which grandsons of the last holder can claim maintenance as of right. Is the 
plaintiff entitled to maintenance? No. He cannot claim maintenance as a coparcener, 
for no coparcener has any present rights in an impartible property [§ 587]. He is not 
entitled to maintenance on the ground of personal relation^ip, for a Hindu is under no 
personal obligation to maintain a grandson [§ 542]. Nor is he entitled to maintex^nce 
by custom, there being no evidence of any special custom: Raja Rama Rao v. Raja of 
Pittapur (1918) 45 I.A. 148, 41 Mad. 778, 47 I.C. 354, (18) AJ».C. 81. 

* Grants made out of the revenues of an impartible estate for the maintenance of the 
junior members of the family and their direct male line revert, on ihe death of the last 
m^e heir of the grantee, to the estate (c). 

The amount of maintenance payable to a junior member of a family holding an 
impartible estate as such is not assessable to income-tax (d). 

The income of the house property (part of an impartible estate) to which the assessee 
has succeeded by the rule of primogeniture is not chargeable in his hands for the purposes 
of section 9 of the Income-tax Act as an individual. But interest is so chargeable for 
purposes of sections 8 and 12 (e). 

An illegitimate son of the holder of an impartible estate may by operation of a custom 
to that effect be entitled to maintenance out of the estate (el). 

Sticcession to impartible estate 

590. General principles.—(1) The general principles in regard to succes¬ 
sion to an impartible estate are well established. The first principle is that 
the succession is governed by the rules which govern the succession to partible 
property, subject to such modifications only as flow from the character of the 
property as an impartible estate. The second principle is that the only modi¬ 
fication which impartibility suggests in regard to the right of succession is 
the existence of a SF)ecial rule for the selection of a single heir when there are 
several heirs of the same class who would be entitled to succeed to the pro¬ 
perty if it were partible under the general Hindu Law. The third principle is 
that, in the absence of a special custom, the rule of primogeniture furnishes a 
ground of preference. In determining the single heir, we have first to ascer¬ 
tain the class of heirs who would be entitled to succeed to the property if it 
were partible, regard being had to its nature as joint or separate property, 
and we have next to select the single heir, applying the special rule (/). 


(al) Chandrakunierba v. Randhirsinhti (’65) A. 
Gu). 270. 

(b) 43 I.A. 148, 41 Mad. 778, 47 I.C. 354. 
(’18) A.P.C. 81, (tupra; Nilmony v. Hingoo tail 
(1880) S Cal. 236. 2.59. In Madras the rule is 
DOW modified by Madras Act XII of 1934. 

(c) See Diirgadut v. fia»nesfiu;ar (1909) 36 I.A. 
176, 36 Cal. 943, 4 I.C. 2 (Babuana grant]; Ekni- 
dc4hiL'(ir V. JanCiluvOfi (1914) 41 I.A. 27o, 42 Cal. 
582, 23 I.C. 417, (1914) A.P.C. 76 (Sohag grant) 
SometUicari Prasad v. Mahaeshtoari Prasad (1936) 
63 I.A. 441, 16 Pat. 1, 163 I.C. 347, (’36) A.P.C. 
332. 


(d) Commissioner of Income-^tax v. Zamindar of 
Chemudu (1934) 57 Mad. 1023, 151 I.C. 926, 
(’34) A.M. 608; Vitayananda Gatpatiraj v. Com. 
missioner of Income-tax (19-34) 56 All. 1009. 

(c) Commissioner of Income-tax, Punjab v. 
Krishna Kishore (1942) Lab. 1, 196 I.C. 707, 68 
I.A. 1.55, (’41) A.P.C. 120. 

(el) ChcUadorai v. Chinnathambiar (’61) A.M. 
42. 

(f) Subramanya v. Sioa Subramanya (1894) 17 
Mad. 316, 325, cited with approval in Parbati 
Kunuar v. Chandarpat Kuntcar (1909) 36 I.A. 125, 
31 All 457. 475-476, 4 I.C. 25; Katama Satchiar 


hl-40 
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Sur^ P^^ciples were reiterated in a recent decision of the Supreme 


p) Sons. According to the rule of primogeniture, if the last owner 
dies leaving sons, the eldest son is entitled to succeed. The eldest son is the 
son who was born first, not the first born son of the senior wife (g), unless 
Aere is a family custom that the sons take rank according to the seniority of 

♦ Therefore the son of a junior wife succeeds in preference 

to the later born Son of a senior wife, or of the first married wife. 


o long as the line of the eldest son continues in possession, the estate 
will pass in that fine. That is to say, on the death of the eldest son, leaving 
sons. It will pass to his eldest son and not to his brother (i). See ill. to § 591. 

^ to the effect of adoption in famiUes owning impartible estate on other 
branches see §§ 472 and 506. 


If an aurasa son is born after the adoption, the former alone succeeds to 
the impartible estate (j). 

(3) Illegitimate son oj a Shudra .—If the holder of an impartible estate, 
belonging to the Shudra caste, dies leaving a legitimate son and also an illegi¬ 
timate son, the legitimate son would be preferred to the illegitimate son; this 
seems to o ow from the fact that on a partition the legitimate son is so large¬ 
ly preferred (k). If there has been no partition between the sons, and the 
legitimate son dies without leaving male issue, but leaving a widow and 
daughters, the illegitimate son would, as in the case of partible property, 
succeed by survivorship in preference to the widow and daughters of the legi- 
timate son (1) [§ 312]. It has been held by the Madras High Court that in 
the case of an impartible estate descendible to a single heir, the widow ex- 
dudes the illegitimate son from inheritance (^M). 

(4) Whole and half blood.—Nearness of blood is no ground of prefer¬ 
ence under the Mitakshara law in case of disputed succession to coparcenai'y 
property which is partible, and it is likewise no ground of preference when 
such property is impartible. Therefore, in a joint family, an elder brother of 
the half-blood is entitled to succeed to an impartible ancestral estate in pre¬ 
ference to a younger brother of the whole blood. But the latter would suc¬ 
ceed in preference to the former, if the estate was separate or self-acquired 

property of the last holder (n), or if the case was governed by the Daya- 
bhaga (o). 


V. Rajah of Shicufiunea (1863) 9 M.I.A. 339, 2 

W. n.P.C. 31; Baiinfith v. Tcj Bali Sinuh (1921) -18 
I.A. 193. 212, 43 All. 228, 244, 60 I.C. 534, (’21) 
A.P.C. 62; AfiittiiLadiiganaelha Tcvar v. Peria^ami 
(1896) 23 I.A. 128, 137, 19 Mad. 431, 437; Raja 
Jogendra v. Nitatjanund (1891) 17 I.A. 128. 131. 
18 Ca). 131. 134. 

(/I) Datjnram v. Daxdatthah (’71) A.S.C. 681. 

(g) Ramalokdinii v. Sivaiuinthn (1872) 14 M.I.A. 
.370, 17 W.B. 333; JufidUli Bahadur v. Sheo Par- 
tah (1901) 28 I.A. 100, 23 All. 369. 

(h) Rnnwsami v. Simdaralingiisami (1894) 17 

Mad. 422, affm<l. in Stmdaralingasami v. Rainasami 
(1899) 26 I.A. 55, 22 Mad. 513. 


(0 (1894) 17 Mad. 422, 434. tupra. 

(/) Sahchgiiiida v, Shiddangomla (1919) Horn, 
314. 

(It) Rama.tami v. Sundaralingaiaini (1894) 17 

Mad. 422. 4)4-43-3. 

(I) Raja Jogendra v. Sityanund (1891) 17 I.A. 
128. Ill. 18 Cal. 131. 134. 

(«i) Thangatclu v. The Court of Wardt, Matiras, 
(1947) M.id. 334. 

(»i> Siihraniani/ri v. Sitrt Subramantjn (1894) 17 
Mad. -lie, al'u 17 Mad. 422, mpra. 

(n) SeclkiUo Dch v. Brer Chundcr (1869) 13 

M.I.A. 323, 12 W.n.P.C. 21 (the Tipp«ah Ra) 
case]. 
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(5) Fresh stock of descent .—As in the case of succession to partible pro¬ 
perty, so in the case of impartible property each male owner becomes a 
fresh stock of descent (p). 

591. Where estate ancestral, and last owner undivided.—(1) Where the 
impartible estate is ancestral, the successor to the estate in a joint family 
governed by the Mitakshara is designated by survivorship. The estate passes 
by survivorship from one line to another according to primogeniture, and 
devolves not on the member nearest in blood, but on the eldest member of 
the senior branch (q). 

(2) In the absence of custom a female cannot inherit an impartible 
ancestral estate belonging to a joint family governed by the Mitakshara, where 
there are any male members of the family who are qualified to succeed to 
the estate (r). But where she is the widow of the last survivor, the law of 
succession to separate property applies, and she can succeed as in the case 
of partible property (s) [§ 592]. 

/Hustrafion 

In the accompanying diagram, A stands for the last holder; SI is his son, S2 and L 

are two sons of SI, L being the younger of the two; 
S3 is the son of S2. A dies leaving S3 and L. S3, 
being the surviving member of the senior line, is en¬ 
titled to succeed in preference to L, though L is one 
degree nearer to the common ancestor (A) than S3: 
Baijnath v. Tej Bali Singh (1921) 48 I.A. 195, 43 All. 
228, 60 I.C. 534, (’21) A.P.C. 62. 



592. Where estate ancestral, but last owner divided.—(1) Where the 
impartible estate is ancestral, but the last holder was separated, the estate in 
cases governed by the Mitakshara will descend according to the ordinary 
rules of succession applicable to partible property (t). Thus if the last holder 
dies without leaving male issue, but leaving a widow, the estate will pass, in 
the absence of any custom to the contrary, to the widow (u), and, if there be 
no widow to his daughter (v). If there be none of these, the estate will, if 
there be no indication to the contrary, descend according to the rule of primo¬ 
geniture. In that case if there are more persons than one standing in the 
same degree of relationship to the last holder, the eldest, if all belong to the 
same line, and the eldest in the senior branch, if there are more branches 
than one, will be the preferable heir [§ 43]. 


()») MuUuvatJununutllia Tcvar v. Penu\ami (1896) 
26 J.A. 128. 19 Mad. 451. 

(r/) v. Tvi Huli Sink'll (1921) 48 I.A. 

195. 46 All. 228, 60 I.C. 564, (’21) A.P.C. 62 
aflimK. 38 All. -590. 38 I.C. 894; Kulitana 

V. Kuchi riiwi (190,5) 32 I.A. 261, 28 Mad. 508; 
Norauaiiti v. Noijiinivuru (1882) 4 Klad. 2.50; Stihe- 
buoiiito V. Daitittgoiida (1931) 33 B<im. L.R. 580, 
133 I.C. 847, (’31) A.B. -378; Shibapruutd Singh 
V. Praijuuktiinuri Dvhcc (1932) .59 Cal. 1399, .59 
I.A. 331. 1 38 I.C. 861. ('32) A.P.C. 216; Bao 
Bhim^intih v. Fakircliand (194*^) Nog. 649. 

(r) Hirnnulh Kocr v. Baboo lifim (1872) 9 Beng. 
L.R. 274; Chowdry Chintamun v. Mujsmut Now- 


lukho (1875) 2 I.A. 263, 1 Cal. 1.53. 

(•*) See Sri Raiah Ycnumiila v. Sri Rajah Yenu- 
mula (1870) 6 M.nd. H.C. 93, 109. 

(t) Chuni Lai Official Receiver v. Jai Copal 
(1936) 17 Lah. 378. 163 I.C. 103, (’36) A.L. .55. 

(li) Thakurani Tara Kumari v. Chaturbhuf 
(1915) 42 I.A. 192, 42 Cal. 1179, 30 I.C. 833. 
(’1.5) A.P.C. 30, See also Sri Rajyu Lakihmi Devi 
V. Sri Raja Surya (1897) 24 I.A. 118, 20 Mad. 
2-56. 

(c) See Parbatl Kunwar v. Chundrapal 

Kuntcar (1909) 36 I.A. 125,’ 31 All. 457, 4 I.C. 
2.5 (custom applicable both to partible and impar¬ 
tible estates}. 
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(2) The onus of proving a custom excluding females from succession to 
a separate impartible estate rests upon the person who sets up the custom (i4?). 
Such a custom may not be valid after the Constitution of India came into force 
in 1950 as Arts. 14 and 15 thereof guarantee equality before law and non¬ 
discrimination on account of sex. 

In some cases another rule of selection and not primogeniture may be the governing 
rule of the family (x). 

593. Proof of separation where estate ancestral.—In order to establish 
that an impartible estate has ceased to be joint property for the purpose of 
succession,, it is necessary to prove an intention, express or implied, on the 
part of the junior members of the family, to give up their chance of succeed¬ 
ing to the estate. A mere separation in general status is not sufficient (y). 
The test to be applied is whether the facts show a clear intention to renounce 
or surrender any interest in the estate or a relinquishment of the right of 
succession and an intention to impress upon the estate the character of 
separate property (z). 

594. Where estate self-acquired.—Where an impartible estate is self- 
acquired property, the estate in cases governed by the Mitakshara follows 
the course of succession as to separate property [§ 592], though the last holder 
was undivided at the time of his death (a) [§ 43]. 


Illustration 


The holder of an impartible Zamindari dies leaving a widow and undivided nep¬ 
hews. It is proved that the Zamindari was his self-acquired property. The widow is 
entitled to succeed in preference to the nephews: The Shivagunga case (1863) 9 M.I.A. 
539. 

A Hindu governed by Mitakshara law who took a vested interest in an ancestral 
impartible estate under a deed of settlement executed by his father while his elder 
brother was alive and before the coming into force of the Madras Impartible Estates Act 
took the estate as self-acquired property. His widow succeeds to him as heir in preference 
to his half-brother (b). 

594A. Execution of decree against successor.—A decree was passed 
against the holder of an impartible estate for compensation in lieu of specific 
performance of a contract to transfer a part of the estate. It was held that 
as the decree was passed against the defendant in a representative capacity 
it could be executed against his son and successor (c). 


595. Dayabhaga school.—In cases governed by the Dayabhaga, the heir 
will he the eldest member of the class of persons which is nearer of kin to 
the last owner than any other class [§ 88]. 


(it;) Amarcn<ira v. Banamali (1931) 10 Pat. 1, 
123 I.C. 770, ('30) A.P. 417; Chattar Singh v. 
Ro-than Singh (1046) Nn^. 159. 

(*) iihri Singh v. Balfteo Singh (1864) 11 I.A. 
1^5, 10 Cal. 792; Achnl Ram v. Udai Pariah 

(1864) 11 I.A. .51. 10 Cal. 511; Moheth Chunder 
V. Sairvghan (1902) 29 I.A. 62. 29 Cal. 343. 

(*/) Konammal v. Annndana (1928) 53 I.A. 114, 
51 Mad. 189, 108 I.C. 3.54. ('28) A.P.C. 68; /ago- 
damlja Kumnri v. Snroin Singh (1923) 50 1..^. 1, 
2 Pat. 319. 77 I.C. 1041. (’23) A.P.C. 59; Ram 
Sundar v. CnUcctor of Gorakhpur (1930) 52 All. 
793, 126 I.C. 237, ('30) A.A. 797, .nffirmed by 
P.C. in Cnllcdor of Gt>rakhpur v. Rani Snndar Mnl 
(1934) 56 All. 468. 61 I.A. 386. 130 I.C. 343. 
('34) A.P.C. 157; Lingappa-alias Ratjappa v. Kad~ 


appa Bapiirao (1940) Bom. 721, 191 l-C. 504, 

{*41) A.B. 

(s) Chinnnthayi v. Ktdatekara Pandnja haiCKe 
(1932) S.C.R. 241. (1932) S C. 29; .f"'/ 

V. Bhag^cati Prasad (*36) A.P. 4.5i; 

Dindaynl (1954) Orksa 57, {'.34) A. 

(a) Katnma Xatchiar v. Raiah of * 

(1863) 9 M.I.A. 339, 2 W.R.P.C. 

PcriaMimi (1878) .5 I.A. 61, 1 

Bhinuingh v. Fakirchand <1947) Nag. 64 . » j. 

ih) Ulagahim Pcrumai Srthuraijor v. Rani s nr- 

bolnkshmi Sathiar (1939) Mad. 44). 

(r) Riio Biitinsingh v. Gangnram 
632, 193 I.C. 598, ('40) A.N. 278. 
the Pri>y Council to Rao Bhimungh 
(1947) Xagpux 830 (P.C.). 


(1941) N-**- 

Affirmed by 
Sherstngh 
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CHAPTER XXVIII 

THE LAW OF DAMDUPAT 

596. The rule of damdupat.—^The rule of damdupat is a branch of the 
Hindu law of Debts. According to this rule, the amount of interest recover¬ 
able at any one time cannot exceed the principal (d). See § 600 below for 
the places in which the rule of damdupat applies. In a decision of the 
High Court of Rajasthan (e) the opinion was expressed that the rule is hit by 
Article 14 of the Constitution. The operation of the rule does not appear to 
have been questioned in any other State and effect continues to be given to it 
in places where it was applied prior to the coming into force of the Consti¬ 
tution. In some States recent legislation affecting transactions of money¬ 
lenders prohibits recovery of interest in excess of the principal amount. 

Illustration 

A lends Ks. 1,000 to B at interest at 15 per cent per annum. A allows the interest to 
run into arrears until it amounts to Rs. 1,200, that is, until it exceeds the principal 
(Rs. 1,000). A then sues B to recover Rs. 2,200, that i.*?. Rs. 1,000 for principal and Rs. 1.200 
for interest. A is not entitled to more than Rs. J.OOO for interest, as that is the amount 
of the principal. But if B pays A Rs. 400 for interest before suit, and A then sues B to 
recover Rs. 1,800, that is, I^. 1,000 for principal and Rs. 800 for interest A is entitled to 
Rs. 800 for interest, for it does not exceed the principal Rs. 1,000, though he will thereby 
be getting Rs. 1,200 in all for interest. The reason is that the payment of Rs. 400 and 
the payment of Rs. 800 would be payments at different times, and all that the rule of 
damdupat says is that a creditor is not entitled at any one time to recover interest 
exceeding the amount of the principal. The rule of damdupat does not say that a creditor 
shall not in any case be entitled to interest exceeding the principal. The result is that 
part payments of interest made before suit cannot be add^ to the amount of interest 
claimed in the suit so as to attract the application of the rule of damdupat. 

Reason of the rule. —The Hindu law did not recognise any rule of limitation for the 
recovery of debts. Every debt which was lawful was binding and recoverable from the 
debtor irrespective of the period which may have elapsed since the original liability 
was incurred. It thus became necessary to impose a restriction on the amount of interest 
recoverable by the creditor, and such a restriction has been imposed by the rule of 
damdupat (/). 

The Usury Laws Repeal Act, 1855.—The rule of damdupat is not superseded by the 
Usury Laws Repeal Act, 1855. According to that Act, the Court is bound to award 
interest at the contract rate, whatever the rate of interest may be. But in cases to which 
the rule of damdupat applies, the creditor cannot at any one time recover interest exceed¬ 
ing the amount of the principal (g). 

The Limitation Act, 36 of 1963. The rule of damdupat is not affected by the 
Limitation Act. According to that Act, the period of limitation for a suit for money lent 
is three years from the date of the loan. A creditor, therefore, may sue for the loan 
and for arrears of interest for three years, whatever the interest may amount to. But 
in cases to which the rule of damdupat applies, he cannot at any one time recover 
interest exceeding the amount of the principal (h). 

fff) Dhondii V. Naratjan (186-3) 1 Bom. H.C. 47; (g) Khuthalchand v. Ihrahim (1866) 3 Bom. 

Hnrlrnm v. Modan Copal (1928) 33 C.W.N. 493. H.C.A.C. 23; Hakma Manji v. Meman Auab ^1870) 
497, 114 I.C. 563. (*29) A.P.C. 77. 7 Bom. H.C.O.C. 19; Ganpat v. Adarii (1879) 3 

(c) Shcokaransingh v. Daulatram (*53) A. Raj. Bom. 312, 338; Romconnoy v. Johiir Lall (1880) 
201. AUn ?ee I.L.R. (1963) Raj. 383. 5 Cal. 867. 

(f) Caiaditar v. Jaconnath (1924) 46 All. 77-3, (h) (1879) 3 Bom. 312, 3-32, supra; Hari v. 

782. 80 I.C. 684. (*24) A.A. 531 IF.B.]; Bapurao Bulambhat (188.3) 9 Bom. 233. 

V. KViWii>ui(/i (1946) Nag. 407. 
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The rule cannot apply to case of a trustee who has utilised funds of a 
temple in his business (hi). A trustee is under a pecuniary liability to make 
good trust funds of which he may personally have made use (breach of trust) 
but he is not a debtor and cannot benefit by the rule of damdupat (h2). 

597. Where part of the principal has been paid.—Where a loan is repay- 
able by instalments, and some of the instalments have been paid, or even 
where it is not payable by instalments but a part thereof has been paid the 
principal for the purpose of the rule of damdupat is the balance of principal 
remaining due when the interest claimed in the suit accrued (i). 

Illustration 

A lends Rs. 200 to B at interest at the rate of 10 per cent per annum. The loan 
^ Y instalments of Rs. 50 each. B pays the first three instalments and 

all interest due thereon. A then sues B to recover the last instalment of Rs. 50 and 
inter^ thereon amounting to Rs. 65. A is not entitled to more than Rs. 50 for interest, 

a mg the amount of principal remaining due when the interest accrued* It does 
not matter that the original principal was Rs. 200. 

598. Capitalization of interest by subsequent agreement.—The rule of 
damdupat does not forbid the conversion, by subsequent agreement between 
the debtor and the creditor, of the interest in arrear into capital. Therefore, 
when a fresh bond is passed by the debtor for the aggregate amount of the 
principal and interest due under the old bond, the principal for the purpose 
of the rule of damdupat is the amount of the fresh bond (j). 

Illustration 

B borrows Rs. 500 from A at interest at the rate of 10 per cent per annum and 
pass^ a promissory note to A for that amount. No interest is paid by B for two years. 

1 o second year, the interest due to is Rs. 100. A demands Rs. 500 

plus I^. 100 fr<^ B. B is unable to pay the amount, and he passes a fresh promissory note 
to A for Rs. 600, that is, Rs. 500 (principal) plus Rs. 100 (interest in arrear), promising 
^ pay interest on the Rs. 600 at the same rate as before. A subsequently files a suit against 
" fo Rs. 600, the principal amount secured by the second promissory note, and 

Rs. 550, the interest in arrear on that amount. What is the principal for the purpose of 
the rule of damdupat, is it Rs. 500, the amount of the first note, or is it Rs. 600, the 
amountof the second note? The answer is that it is Rs. 600, the amount of the second 
note. ^ Therefore A is entitled to Rs. 550 for interest, for though it exceeds the original 
principal sum of Rs. 500, it does not exceed the principal payable under the second note, 
namely. Rs. WO. It does not matter that a part of the principal of Rs. 600 consisted 
originally of interest. It was quite competent to A and B at any time after the date of 
the first promissory note to agree that the sum of Rs. 100, which represented the interest 
in arrear, should be treated as capital so as to carry interest on it. But if A and B 
had agreed, when the original loan of Rs. 500 taos made, that all interest in arrear should 
be capitalized and should carry interest on it as if it was a principal sum, the agreement 
could not affect the operation of the rule of damdupat, and A would not entitled to more 
than Rs. 500 for interest. 

599. The rule of damdupat does not apply after suit.—Where a suit has 

been instituted to recover a loan, the rule of damdupat ceases to operate. The 
result is that though the Court is bound to apply the rule of damdupat up to 
the date of the suit, it is free to award interest to the creditor at such rate as 


(M) Phiilchand v. Hukumchand ('60) A.B. 438. 611; \u.^^cruanii v. Lnxman (1906) -30 Bom. 452, 

(h2) niikiiin Chaiut v. Fulchttnd ('65) A.S.C. 4.54. 62 Bom. L.R. 308. 

1692. (/) Siiknlat v. Ba/ut (1900) 24 Bom. 305; NrtWd- 

(0 Dagdusa v. Ramchandra (1896) 20 Bom. nvetdas v. Cordhaiidas ('55) A.M.B. 113. >. 
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it thinks proper from the date of the suit up to the date of decree or payment 
upon the total amount that may be found due to him after applying that 
rule (k). 

Illustration 

A lends Rs. 1,000 to B at interest at the rate of 25 per cent per annum. A then 
sues B to recover Rs. 2,500 of which Rs. 1,000 is for principal and Rs. 1,500 is for interest. 
A is not entitled to a decree for more than Rs. 2,000 but the Court may, under section 34 
of the Code of Civil Procedure, 1908, award interest on Rs. 2,000 at such rate as it thinks 
proper from the date of the suit up to the date of the decree and it may award further 
interest on the aggregate sum consisting of Rs. 2,000 plus the interest between date of 
suit and the date of decree at such rate as it thinks proper. 

The rule of damdupat does not apply to interest recoverable in execution of a decree. 
The reason is that the rule ceases to operate after suit (1). 

The principle of this section applies not only to a suit brought by a creditor, but to 
a suit for redemption brought by a mortgagor (debtor). 

In a mortgage suit the relation of creditor and debtor subsists between the parties 
till the date of payment fixed under the preliminary decree. The operation of darndupafi 
consequently is from the date of mortgage to the date fixed for payment in the preliminary 
decree. If on any intermediate date the limit imposed by the rule of damdupat is reached 
no further interest can be granted under O. 34, rule 11, because the interest cannot be 
said to be legally recoverable within the meaning of the rule (m). 

600. Places in which the rule of damdupat applies.—The rule of dam- 
dupat applies in the Bombay State (n). It applies also in the town of Cal¬ 
cutta (o), but not in any other part of Bengal (p). The rule is not given 
effect to in the State of Rajasthan (q); or in any part of the Madras State (r); 
or the Uttar Pradesh (rl). The rule is applied by section 6 of the Sonthal 
Parganas Settlement Regulation to money debts in the Sonthal Parganas (s). 
It applies to Berar when the creditor and debtor are Hindus (t). 

601. Persons entitled to claim benefit of the rule.—(1) According to the 
Calcutta High Court, the rule of damdupat applies only where both the 
original contracting parties are Hindus (u). 

(2) According to the Bombay High Court all that is necessary for the 
application of the rule is that the original debtor should be a Hindu. The 
result is that the rule does not apply if the original debtor was a Mahomedan, 
though the debt might be subsequently transferred to a Hindu (v). 

The rule does not apply if the original debtor was a Mahomedan. though the creditor 
might be a Hindu (tw). But the rule does apply if the original debtor was a Hindu, 
though the creditor might be a Mahomedan (x). 

(k) Code of Civil Procedure, 1908, section 34; (q) Sheukaransingh v. Daulatram (’55) A. Raj. 

Dhonilshet v. Rac/i (1898) 22 Bom. 86; Matmun- 201 (F.B.). 

dar Hiralal v. Sar$ilal (1913) 37 Bom. 326, 40 (r) Annaji v. Ragiibai (1871) 0 Mad. H.C. 400. 

l.A. 68, 73. 18 I.C. 909; Achyut v. Ratnacharidra (rl) Kamla Prasad v. Parbali (1958) 56 All. L. 

(1925) 27 Bom. L.R. 492, 87 I.C. 719. ('2-5) A.B. J. 920. 

362; Hurt Lull, in the matter of (1906) 33 Cal. (*) Kunia Behari v. Tarapada (1919) 4 Pat. L.J. 
1269. 1276; Satida Lai v. Dhireridra Nath (1913) 49. 49 I.C. 374, (’19) A.P. 324. 

40 Cal. 710, 21 I.C. 974. (t) Bapurao v. Anurxt (Supra). 

(i) Balkrishna v. Copal (1875) 1 Bom. 73; Lull (u) Wooma v. Sreebarinath (1897) 1 C.W.N. 
Behary v. Thacomoney (1896) 23 Cal. 899. (short note*) 178, Page cixxvui; cf. (1887) 14 Cal. 

(m) Bapurao v. Anant (1946) Nag. 407. 781, supra. 

(n) Narayan v. Soioa/t (1872) 9 Bom. H.C. 83, (c) Harilal v. Nagar (1897) 21 Bom. 38. 

85. f«') Nanchand v. Bapusahch (1879) 3 Bom, 

(o) Nobin Chundcr v. Bomesh Chunder (1887) 131. See Dawood v. Vulluhhdas (1894) 18 Bom 

14 Col. 781. 227. 

(p) Ilct Narain v. Bam Dein (1883) 9 Cal. 871. (x) AU Saheh v. Shabji (1897) 21 Bom. 85. 
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are two debtors, a Hindu and a non-Hindu, the rule applies so far as 
the Hindu debtor is concerned. But this does not prevent the non-Hindu debtor from 

clauning contribution from the former on the basis of the actual payment made bv him 
to the creditor (y). 

When the original debtor is a Hindu, and the interest is allowed to 
accumulate so that it exceeds the principal, and the debt is then transferred 
to a Mahomedan, the rule of damdupat will apply so long as the debtor was 
a Hindu, but it will cease to operate from the date the debt was assigned to 
the Mahomedan (r) . [ill. (2)]. 


Illustrations 

^ Mahomedan, M borrows, Rs. 61 at interest from a Hindu, X, and mortgages 
his property to X as a security for the loan. M then sells his equity of redemption to a 
Hindu, H, X sues H to recover Rs. 270, Rs. 61 being principal and Rs. 209 for interest. 
H contends that he and X being Hipdus, the rule of damdupat applies, and that X is 
not entitled to more than Rs. 61 for interest. The rule of damdupat does not apply, for 
the original debtor was a Mahomedan, and X is entitled to a decree for Rs. 270; HariJal 
V. Nagar (1897) 21 Bom. 38. • 

(2) A Hindu, H, borroiys 150 at interest at the rate of 12 per c<?nt per annum 
from a Mahomedan. X, on a tnortg^ige of his immovable property. H then sells his equity 
J'^^f^ption to a Mahomedan, M. X sues M to recover Rs. 750, Rs. 150 being principal 
and Rs. 600 for interest from the date of the mortgage up to the date of the suit. 
X is entitled to Rs. 300 (t.e., double the principal Rs. 150) and the interest thereon at 
the aforesaid rate from the date of the sale to M. If H had not sold his equity of re¬ 
demption to M, and the suit had been brought against H, X would not have been entitled 
to more than Rs. 300: AH Saheb v. Shahji (1897) 21 Bom. 85. 

I 

602. To what transactions the rule applies.— (1) The rule of damdupat 
applies not only to unsecured loans, but to loans secured by a pledge of mov¬ 
able property and those secured by a mortgage of immovable property (a). 

(2) In the case of a mortgage with possession a distinction has to be 
made between two classes of cases, namely— 


(a) where the amount of the annual rents and profits is fixed beforehand 
by the parties and it is agreed between the parties that the mortgagee 
is to receive that amount in lieu of interest or a part thereof, irrespec¬ 
tive of the actual amount of rents that may be recovered by the mort¬ 
gagee; 

(b) where no such amount is fixed, and there is no such agreement be¬ 
tween the parties, so that the mortgagee is under a liability to account 
to the mortgagor for the rents and profits received by him from the 
mortgaged property. 

In the first case no account is to be taken of the rents and profits, and all 
that has to be done is to ascertain what amount is due to the mortgagee for 
principal and interest as in the case of a simple loan. To such a case the 
rule of damdupat applies as it does in the case of an ordinary loan (h). 


In the second case the mortgagee 
rents and the profits received by him 


(tf) Afohn Mniia Dn^rr v. Ahdttr Rahim (1937) 
1 Cal. 450, 172 I.C. 731, (*37) A.C. 752. 

(z) Soo AH Sahrh v. Shahji (1897) 21 Bom. 8S. 
(n) Nathahhai v. Afutrfatnd (1868) S Bom. 
ir.C.A.C. 396, 198; Naraynn y. Satvaji (1872) 9 
Bom. H.C. 83. 


is under a liability to account for the 
from the mortgaged property, and the 


(h) Siituinrnbni v. Jnuovant fl900» 24 
Sntlwhhni v. Mulchaml flS6«) » 

196- Vithaf V. D>nu! /1S69) 6 B-m. 

S’nrwiun v. Snhnit M«72) 9 Bom. 

Sitliih V. Shnhii /ISOT) 21 P'>m. 8.j, Cunprtl v. 

Adarii (1879) 3 Bom. 012. 
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rule of damdupat does not apply (c). “As the mortgagee is to be charged 
with rents and profits it would not be just to stop his interest and conse¬ 
quently the rule of [damdupat] cannot be applied’* (d). 

JUustrations 

(1) A borrows Rs. 1,000 from B at interest at the rate of 20 per cent per annum. 
As a security for the loan A mortgages his house to B and puts B in possession of the 
house. At the date of the mortgage the house is occupied by A's tenants. It is agreed 
between A and B that B should receive the rents from the tenants, that the yearly rents 
should be taken at Rs. 150, and that A should pay to B every year Rs. 50, being the 
balance of interest on Rs. 1,000 [Rs. 200 interest — Rs. 150 rent = Rs. 50]. B sues A 
to recover Rs. 2,200 being Rs. 1,000 for principal and Rs. 1,200 for interest. Is B entitled 
to recover Rs. 1,200 for interest? No, for as no accounts are to be rendered by B, the 
rule of damdupat applies, and B is therefore entitled to Rs. 1,000 only for interest. T^e 
decree will therefore be for Rs. 1,000 -f- Rs. 1,000 = Rs. 2,000. 

(2) The facts are the same as in ill. (1), except that there is no agreement between 
A and B that B should take the rents in lieu of interest. In such a case, if B sued A on 
the mortgage, fl would be liable to account for the rents received by him and the rule 
of damdupat would not therefore apply. The result is that if it be found on the taking 
of accounts that the amount due to B, after giving credit to A for the rents, is Rs. 2,300, 
B will be entitled to a decree for Rs. 2,300, and not merely for Rs. 2,000 as in ill. (1). 

603. Mortgages executed after the passing of the Transfer of Property 
Act, 1882.—It has been held by the High Court of Madras that the rule of 
damdupat does not apply to mortgages executed after the Transfer of Pro¬ 
perty Act, 1882, came into force (c). A different view has been taken by the 
High Courts of Bombay (/), Calcutta (g) and Nagpur (h). In any case 
the effect of the rule is exhausted when the matter passes into the domain of 
judgment. Hence in a suit on mortgage, the Court can allow interest after 
the date fixed for redemption even though the amount which the plaintiff may 
ultimately recover in execution may exceed damdupat (1). 

It has been stated above in section 5 that the rule of damdupat is not in force in 
the Madras State. In the case cited above, the High Court of Madras held that even 
assuming that rule to be in force in the town of Madras, it did not apply to mortgages 
executed ajter the Transfer of Property Act, 1882, came into force, the reason given being 
that under sections 86 and 88 of that Act a mortgagee was entitled to the principal and 
interest in arrears at the contract rate, even if it exceeded the principal. Section 86 of 
that Act provided for a decree inter alia for what was due to the mortgagee for “principal 
and interest on the mortgage.” See now the Code of Civil Procedure, 1908, O. 34 rr. 2 
and 4. 




(e) Copat V. Cnngaram 20 Bom. 72, 

[F.B.l; Dlioadthct v. Bni'// (1898) 22 B**in. 86. 

(d) Per Couch. C.J., in Nathuhluii v. Mtilchurul 
(1868) 5 Bom, II.C.A.C. 196. 199. 

(c) Matthua v. Vciikatrantatiiiilu (1903) 26 Mad. 
662. 

if) jeeuanbai v. ^t^nlt^rlta .1 (1911) 35 Bom. 199, 


8 I.C. 649. 

(g) Kiniia Lfil v. KarMamba (1915) 42 Cal. 826, 
31 I.C. 6. (’16) A.C. 542. 

(b) Dapiirao v. Anont (1946) N.-ic. 407. 

(i) Dccitlat v. Ycotmal Central Hank (’56) A.N. 
239. 
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CHAPTER XXIX 

BENAMI TRANSACTIONS 

604. Benami transaction.—Where a person buys property with his own 
money, but in the name of another person or buys property in his own name, 
but subsequently transfers it into the name of another person, ivithoii-t any 
intentioTi in either case to benefit such other person, the transaction is called 

benami , and the person in whose name the transaction is effected is called 
“benamidar”. 

The benami system in India is not a speciality of Hindu law. Within its legitimate 
scope it accords with the ideas and habits of the people and the Court recx>gnises and 
gives effect to benami transactions on the principle that recognition should be given to the 
real ^nd not the nominal title to property unless to do so would be contrary to any 
provisions or policy of law. Benami transactions among Mahomedans are more commonly 
known as furzee. The word benami is a Persian compound word, made up of be which 
means without and nam which means name. It means literally without a name, and 
denotes a transaction effected by a person without using his own name, but in the name 
of another. The practice of putting property into a false name, that is, the name of a 
F>erson other than the real owner, is not uncommon. This practice has arisen partly from 
superstition—some persons and some names being considered as lucky, and others as 
unlucky. Partly also the practice is due to a desire to conceal family affairs from public 
observations. But many transactions originate in fraud; and many of them which did not 
so originate are made use of for a fraudulent purpose; more especially for the purpose of 
keeping out creditors who are told when they come to execute a decree, that the property 
belongs to the fictitious owner, and cannot be seized (j). 

Benami transactions are not confined solely to purchases by one person in the name 
of another. Thus a person may take a lease of property in the name of another, or he 
may buy property in his own name and subsequently convey or mortgage it to another 
for a fictitious consideration. 

TRANSACTIONS 

605. Effect given to real title.—Where a transaction is once made out 
to be benami, effect will be given to the real and not to the nominal title, 
unless the result of doing so would be— 

(i) to violate the provisions of a statute [§ 606 below]; or 

(ii) to defeat the rights of innocent transferees for value from the bena¬ 
midar [§ 607 below]; or 

(iii) the object of the benami transaction was to defraud the creditors of 
the real owner, and that object has been accomplished [§ 608 
below]; or 

(iy) the transaction is against public policy [§ 609 below]. 

Effect given to real title. —There is no law which orohibits benami transactions; m 
other words, it is not an offence or a crime for A to buv property in the name of B. 
Therefore, where A has bought property in the name of B. and B subsequently chtwses 
to sav that he is the real owner, it is quite competent to A to bring a suit against B to 
establish his title and to recover possession of the property from B, and if it is proved that 
the purchase-money came out of funds the Court will pass a decree declaring that 
A is the real owner, and direct B to deliver possession of the property to A (k). Similarly, 
if property is bought by A in B’s name, and C, a creditor of A, subsequently obtains a 


(i) Markliy's “Hindu and Mahome«lan Law,” »«,) Thukrnm v. Gincnvncnt USTl) 14 MI A 
p. 103. 112. 
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decree against A, it is competent to C to show that the property really Ulongs to and 
if this fact is proved, the property may be attached and sold to satisfy Cs decree (()• 

Resulting trusts and aduaiicement o/ u;i/e and children .—It is important to note that 
the law of benami is in no sense a branch of Hindu law. It is merely an application of 
the equitable rule that where there is a purchase by A in the name of B, there is a resumng 
trust of the whole to A. In this respect the general rule of the Indian law, which is laid 
down in the Indian Trusts Act. 1882, sec. 82 differs but little, if at all from the general 
rule of English law on the subject. In both systems of law, the fact to be first determined 
is from what source the money came liith which the purchase-money ^as paid. But 
in England there is an exception when a purchase is made by a person in the name of has 
child or wife, though with his own money. In such a case the transaction is pre.sumcd 
to have been made by way of advancement or gift to the child or wife, and the burden of 
Droving that there was no advancement or gift lies on the person wlio so alleges it. But 
this exception is not recognised in India. In this country-, where a purchase is niade by 
a person with his own money—it is prima facie assumed to be for his benefit, whether 
it is made in the name of a child (m), wife (n). or a stranger and there is no presumption 
in favour of an advancement or gift such as there is in the English law. The burden 
therefore of proving an advancement or gift lies on the person alleging that tj^re was 
an advancement or gift. In Gopeekrist v. Gungapersaud (o), their Lor^hips of the Privy 
Council said- “Benami purchases in the names of children, without any intention of 
advancement, are frequent in India.” But this rule of Indian law does not apply to 
transactions where both parties are English, not even if they were born in India (p), 
though the transactions may have taken place in India and the property may be situated 
in India (q) The general rule in India in the absence of all other relevant circumstances 
in thus stated by Lord Campbell in Dhurm Das Pandey v. Mxissvmat Shama Soondn 
Dibiah (r): “The criterion in these cases in India ts to consider from wnat source the 
money came with which the purchase-money is paiu.” 

In cases of this kind it is material to enquire who enjoyed the income of the pro¬ 
perty, whether the real owner or the person in whose name the property was bought. 
Thus where property was purchased by A with his money in the name of B, and the 
question arose whether the purchase was benami as alleged bv A or intended to be a 
gift for B in return for his services as alleged by B, their Lordships of the Pri^ Council 
held that evidence of B’s possession for nine and a half years without being called on by 
A to account for the rents, and of B’s performance of valuable services sufficient to 
establish a claim on As generosity, was decisive in favour of a gift (s) It is also material 
in cases of this kind to inquire into the position of the parties and their relation to one 
another and the motives which could govern their actions. Thus where property was 
purchased by a Mahomedan lady in her daughter’s name and the transfer was impeached 
by her son after death as benami. their Lordships held that the resulting inference- that 
it was a benami transaefion was rebutted by the evidence of gift, and by the proved 
intention of mother to exclude the son with whom she was on hostile terms from 

inheritance (t). 


Deposit by husband of his own money in bank in the names of himself and his wife.— 
The deposit by a Hindu of his own money in a bank in the joint names of himself and 
wife and on the terms that it is to be payable to either or the survivor does not in his 
death constitute a gift by him to his wife. There is a resulting trust in his favour in the 
absence of proof of a contrary intention, there being in India no presumption of an 
intended advancement in favour of a wife (u). 


0) .Mititulcc Mahomed v. Meerza Ally (18.54) 6 
M.I.A. 27; Ctipi \Va%udec v. Markande (1879) 3 
Bom. 30; Ahdtd tlye v. Mir Mahommed (1884) 10 
Cal. 616, 11 I.A. 10. 

(m) JohiiUnn v. Cnpal Singh (1931) 12 Lan. 

.546, 557. 133 I.C. 628, (’31) A.L. 419; Copal v. 
Ketheo^a (1936) Nac- 63, 16^ I.C. 350, ( 36) A.N. 
18.5; Jetharam v. Ilazarimal (’52) A. Raj. 28. 

(n) Dharani Kant v. Kri^to Kumari (1886) 13 

Cal 181- Msl. Thakrn v. Congo Penhad (1888) 

15 I.A. 29. 10 All. 197. , . ^ 

(o) (1854) 6 M.I.A. 53. at p. 79; Moidtt Say- 
ijued V. Mii$\umat Behee (1869) 13 M.I.A. 232, 
217* Bitieuir \. Lachmetsar (1880) 5 Cal. L-R. 
477 '. 6 I.A. 233. (1886) 13 Cal. 181, 13 I.A, 70, 
.iiipra hiurchose in iti/c’* name]; Chunder Nath v. 
Kri\tn Koniiil (1871) 15 W.R. 3.^7. 

(u) Kcrtiick v. Kcriticfc (1920) 47 I.A. 275, 

48 Cal. 260. 57 I.C. 834. (‘21) A.P.C. 56 fpur- 


chase by husband of land in Rangoon and trani- 
ferred into wife’s name—■‘advancement disapproved!. 

(<j) Panton v. Administrator-General (1926) 28 

Bom. L.R. 11, 93 I.C. 161, (’26) A. Journal 158 

[00 advancement]. 

(r) (1843) 3 M.I.A. 229; Rom Norofn v. Muham¬ 
mad (1899) 26 I.A. 38, 39, 26 Cal. 227, 230; 
De Silea v. De Silva (1903) .5 Bom. LR. 784; 
Motivahu v. Purshotum (1904) 6 Bom. L.R. 975. 
(!) (1899) 26 I.A. 38, 26 Cal. 227, supra. 

(t) Ismail V. Hafiz Boo (1906) 33 I.A. 86. 33 
Cal. 773. 

(u) Curan Ditto v. Bam Ditto (1928) .55 I.A. 
235. 55 Cal. 944. 109 I.C. 723. (’28) A.PC. 172; 
Shambhunath Shivpuri v. Pushkaronath, 71 I.A. 
197; Shiva Kumari v. Uday Pratap (1947) All. 642; 
I^acttrniamma v. State Bunk of India (’62) A.A.P. 
260. 



636 


PRINCIPLES OF HINDU LAW 


§§ 605. 606 


Deposit by father in the names of himself and his son.-See the undenrentioned case 
sues I" deceitfti^that\f iF'thtrlS o'’^^^er'^ f Ih subsequently 

on him to show that he is the real ownpr 'Th property, the burden lies heavily 

such a case is to show that The ap^n^^^ that what A has really to do in 

other words, that the person who^nnearc if ?u not the real state of things, in 

the real owner. The Courts should ?ook with on the face of the deed is not 

should require from him a strict nroof of hi« ^ i ^^'^"sactions, and they 

midor. J^d althoughThlrrmav b? with rpc ® ^ ^ 

which might create suspicion and doubt ^ tf fhf trfth of^h* circumstances 

the Courts should not decide upon mere su^nifiW, ^ f ^ t benamidar, yet 

evidence (v). When evidence ^ but upon legal grounds established by 

dence given and withheld is onen convincing, and when the evi- 

surrounding circumstances the MsitiJf. of criticism, the Courts must rely on the 

the motive which could covern Sh^ir *■ parlies and their relation to one another, 

men coum govern their actions, and their subsequent conduct (w). 

an Indian out^of^his^o^^ moi^^but\V\hi^n^ame^^f*^ purchase of property in India by 
an ante-nuptial acreemeni name of his wife, was made in pursuance of 

transaction the alleged antp-minf^i it is not to be regarded as a benami 

and most itisfactory evidence of ^ proved by the clearest 

evidence unless there wac p nf ^ble witnesses: it would be unwise to act upon oral 
ence. unless there was contemporaneous written evidence to corroborate it (x). 

to the real c^s in which the Courts have refused to give effect 

o me real title. They form the subject-matter of the next four sections. 

revem.P Court Or for arrears of 

^ pro^rty ^ sold under a decree of Court or for arrears of 

niirrhacl Ti, ^ Purchased benami and the benamidar is certified to be the 
P«:taKli ^ purchaser cannot maintain a suit against the benamidar to 
tabhsh title to the property or to recover possession thereof from him. 

It is so provided by several statues. 

Illxistration 

is soM ic execution of the decree B’s property 

r ^ O obtains a certificate of sale from 

The law ic ^ ^ declaration that he was the real purchaser at the sale. 

Govemmeni ar^A . o.P*‘oP®*'*y held by B is sold for arrears of revenue payable to 
Government, and it is bought by C in D’s name. 

AcL 11 .pvil^ocedure, 1908. sec. 66 (y); the Bengal Land Revenue Sale 

vemie ^6 Umted Provinces Land Revenue Act, 1901, sec. 178; the Madras Re¬ 
venue Recovery Act, 1864, sec. 38. ... 

in -^^9 ^bove Acts do not affect the rights of third parties. Therefore 

th- ^ a Creditor of C to sue C and D for a declaration that 

i* ^ liable to satisfy Ws (Cs) creditors claims (z). 
n^de by a member of a joint Hindu family in his name, but trifh 
nnon ♦... *v, ^ thc /cmtly, come within the meaning of those Acts. Therefore it is 

*u other members of the family to maintain a suit against him for a declaration 
that the purchase was made on behalf of the famUy (a). 


196^^^ Roop Narayan (’71) A.S.C. 

(u) Srccmaricjiurtder v. Copaufchiincier (1866) 11 

Azimiit V. Hurdteoree \Iiil 
(1870) 18 39o; Facs Biikih v. Fiikccroodcn 

(1871) 14 M.I.A. 234; Uman Prashad v. Gnndharn 
(1888) 1.5 Ciil. 20, 14 I.A. 127; Prince Suleiman 
V. Nauah Mchndi (1898) 23 I.A. 15. 25 Cn\. 473; 
Nirmol Chnndcr v. Mahommed (1899) 26 Cal. 11, 
2o I.A. 22o. Also see Badlta Gohindn Boy v. 
Durenrnni Daxti (10.35) 1 Cal. 207. 

(u>) Ddlip Siimh V. Chaud/irain (1908) 35 I.A. 


104, 30 All. 258; S»7rtmfTui v. Sitapathirao (1938) 
Mad. 220. 176 I.C. 535, (’38) A M. 8. 

(x) Sura Lakshmiah Chetty v. Kothandarama PH- 
lai (1925) 32 I.A. 286, 48 Mad. 605, 88 I.C. 327. 
('25) A PC 181 

(y) See G^iuc'r Sahoi v. Kern (1915) 42 LA. 177^ 
182, 37 All. 545, 30 I.C. 26-5, ('15) A.PC. 81. 

(z) Knnizak v. ^fonohur (1880) 12 Cal. 204; 

Suhtm mhi v. Hara Lai (1894) 21 Cnl. 519. 

(fi) Bodh Smg/i V. Cunc^h Chxtndcr (1874) 12 
Bcng. L.n. 317 [P.CJ. 
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A Hindu son taking assignment of a decree against his father to safeguard his own 
intCTBst is not a bcnarnidar (fll)* 

607. Exception H; Transfer by benamidar for value— Where a bena- 
midar sells, mortgages or otherwise transfers for value property held benatm 
by him without the knowledge of the real owner (b) the real oumer is not 
entitled to have the transfer set aside, unless the transferee had notice actual 
or constructive that the transferor was merely a benamidar (c). 

A buvs certain property in the name of B. B then Prof^rty to C, and 

Sat C has notice actual or constructive that B was not the real owner. 

a 1 * ic tKp dutv of a nurchaser not merely to ascertain in whose 

name sUnds he fS"to*d^so, aVd" iflu^^ouf ?ha? the^laVo^l 

Note in this connection the provisions of sec. 41 of the Transfer ^c*, 

... _ _‘‘Where with the consent, express or implied, of the persons 

Sking rel^ble care to ascertain that the transferor had power to make the transter, 
has acted in good faith.” 

608. Exception HI: Fraud upon creditors—Where property has been 
placed in a false name for the express purpose of defrauding creditors, and 
^at purpose has actually been effected, the real owner is not entitled to 
■ recover teck the property from the benamidar (e). But if the contemplated 
fraud is not effected, the real owner js entitled to get back the property from 

the benamidar (f). 

A who is indebted to several persons, executes a deed purporting to be a conveyance 
. . . ' A . p pc 30 000 No purchase-money is paid by B to A, and the 

o/Ae'lmnLction is^ defraud A’s creditors. After some lime A compounds with 
object of the fUnm a comoosition of four annas in the rupee. A then sues B to 

his from b Here the object of the fraud is effected, and the 

recover delicto potior est conditio possedentis^', that is to say, “in equal 

maxim applies /n pan cieucm ^P^^ ^ favourable.” Both A and B are equally 

fault the defraud A’s creditors; but the possession being in B, the Court 

. guilty of a for^edera^ to defraud A^s creai o^^.^ thrCourt will sqy “Let the estate 

will not <^‘sturb him ^ h ^ ^ recover the property before the contemplated 

he where .. Court will not punish A merely because he at one time intend^ 

cl^ditors and U will direct B to deliver the property to A. Where the 
to defraud his credito , greeted, there is nothing to prevent the real owner from 

?^^ting entire transLuon. removing all authority of his confederate to carry out 

fraudulent scheme and recovering possession of the property (g). 


(fll) Sangamcsu:ara v. Krishna (’60) A. Kerala 
Sana ParsUad v. Bir Bluuidur (1891) 20 I.A. 

Tr) '.Snii 

v‘. Kisliori Mohun (1893) 22 Cal. 909. 22 

*'*(rf/Mancharii v. Kongrcoo (1869) ® 
np nQ- Vutinkoifachanja v. y<ifrujnnjarrti (1911) 
Bom. 269 : To l.C. 817, Jmmnbondi v. Xomlmu^OM 


(1887) 14 Cal. 109, 117, 13 I.A. 160, 165. 

(e) Nouab Sint^h v. Daljit Singh (1936) 58 All. 
842. 162 l.C. 958, C36) A,A. 401, 

if) Peiherpcrmal v. Muniandi (1908) 35 I.A. 98; 
Honu$)a v. Norsapn (1899) 23 Bom. 406; Raghcvolu 
V. Adinnratjana (1909) 32 Mad. 323, 2 l.C. 616; 
Jadu SatU v. Hup Lai (1906) 33 Cal. 967; Cird- 
hurlal V. .Moiitlccimma (1914) 38 Bum. 10, 20 l.C« 
50, (’14) A.B. 283. 

(g) (1908) 35 I.A. 98, 103, supra. 
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runs as follows:-“Where the owneTof propertv 

purpose and such purpose is not carried into exlLf.o /t! ^or an illegal 

property for the benefit of the transferor ” rNotr C f', ' ' ‘'■^nsferec- must hold the 

fJt-Tz t'S'l;, “«'.»;e “-.rrs 

real " tf ^h^7b]!o^" oVdeS benamidar against the 

-udZen't' ^ 

A buys a house in B’s name with the obiect of Z , <■beyond his control. 

of his creditors, and occupies it as B's tenant ° efP^Perty against the claims 
to recover possession of the house from him ’ and ‘ues J 

cannot impeach the decree on the ground tha^^th^ h"^ f e.t-parte against A. A 

his creditors. The result is that if B annlies for^ d^f'aud 

B rhT“^°ut thVdtrlrmayt SauLg:!! 

chasrof p^Sy”"whTch ^““Tv '’“‘’’’k Where a pur- 

illeeal nc uJT ° ® person in his own name would be 

iSher '* '■‘m 1„ .heT.™ S 

from the benamidar (j) “> ■'•oover the property 

of dismissal from ofhee^from acauiri*r?^^^° district, who was prohibited on penalty 

in the name of his brother’s son Aft^r ^ district, purchased property 

son for recovery of the nrooertv u t h sued his brother’s 

property. ^ Property. It was held that they were not entitled to recover the 

contrar; ifthe absence of any evidence to the 
inst tmed b b Plumed that a suit instituted by the benamidar has been 
instituted by him with the full authority of the real owner, and any decision 

bp^^ b° M binding upon the real owner as if the suit had 

been brought by the real owner himself (k). 


illustration 

purchlse '"'b "'su^? r ^ P°“P“ion of ‘he house at the date of 

allcginTthal hr., ^he rpT° P°=®oss.on of the house, but the suit is dismissed. A 
Gainst C sue, r to p ^ negligent on the conduct of the suit 

^as fnstit'uted wUh ih P°“^“‘?n. The Court finds that the suit by B against C 

suit a^i h . himi U n a ‘knowledge of A. A is, therefore, bound by the Lcree in that 

para w KrishaaT ( 1892 ," Mat" 67 .^ """ ^ 


611. Right of benamidar to sue.—A benamidar fully represents the true 
owner, and so far as the outside world is concerned can maintain all suits 
whether arising out of contract or out of title to immovable property (0- 


(/i) V. I’liftappri (lHH7) 11 B«im. 

708; Vvnhilruin(intni v. Vintmnia (IHHl) 10 Mad. 
1 • 

fi) V. Mtirknnilc fl870) 1 Horn. 30. 

(i) S/u'/i Nuroiu v. .Uf/Zri Prauul f 190.3) 27 All. 
73. 

Ik) \'„th V. nhiiiiiitit (]HHl) 10 C.d. 607. 

70.J; Shaiiutira v. Krishwtn <1892> 13 M.id. 267; 
Baroila Kunia v. ChiinJcr Konia (1902) 29 Cal! 


682; Koniz v. Wali Ulfah fl908) 30 All. 30; Raoii 
V. Stahmtev «I898) 22 Bom. 672. 

f/) Cf<r \tiraiiau v. Sht-n Lttf Si'tc^ fl9I9) 46 
I A. 1. 46 Cal. 366. 49 IC 1. ri8> .A PC. I If» 
(licn.imi pnnh.t^p). Wnl/n-Mniro \. Srinivfiu$ t 19191 
42M.t(l. 348. 3»i 1C. 309. f*19| A M 524 n>rn- 
ami niorte-iK<'J, (F.B.); %•. Aitni^ 

Arummai (■6(i) A.M. 341. 
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Suits arising out of contract.—A benamidar can maintain a suit on a contract entered 
into in his name. Thus if A lends money to B on a mortgage of B s property and the 
mortgage is taken in Cs name. C may sue B on the mortgage m his own ^^ame (m). 
Similarly if A lends money to B on a promissory note, but the note is 

C is the^proper person to sue upon it (n). A can sue B only if he ensures that B is pro¬ 
tected from ^further liability to C. This object is attained if C is made a party to the 
suit, appears in Court and states that he does not claim on the note (o). 

As regards suits for recovery of land upon title, there was a co^^t of decisioi^. On 
the one hand, it was held by the High Courts of CalcutU (p) and Madras (q) that a 
benamidar as such was not entitled to maintain a suit in his name for pcresession of L-nd 
of ^h!^ he w^ merely a benamidar. On the other hand it was held by the H^h 
Courts of Allahabad (r) and Bombay (s), that he was entitled to maintain such suit. *^6 
Judidal Com^ttee held that a benamidar can sue in his ou>n name to recover immovable 
property vested in him as benamidar. He has the title and right 
real owier has given him. which is apparently enough to support the suit (f). 

Illustration 

A purchases a house benami in B’s name. At the date of the purchase C is in pos¬ 
session of the house. B sues C for possession of the house. The defence is that B is 
not the real owner B, though a mere benamidar, is entitled to n^intain the suit. It is 
open to A to apply to be joined in the suit. It is also open to C to apply to have A 

joined in the suit. 


(m) Bhala v. Lall USB!) 24 Cal, 34; SacM- 

laaanJa v. Halo™™ (1897) 24 Cal. 6^4 '"5 

toreclosur.1; Yad Bam v. Umrao 

AH. 380: Kamta Prawd v. Indomait ^ A"* 

414 417-418, 29 I.C* 593, (*15) A.A. 264. 

(n) Bamantiia v. SaUagopa < 

Svbba Norayanfl v. Bamaswami (1907) 30 Mad. 88, 

♦D opp. from 28 Mad. 244. /mna^ 

(o) Sree Krithna lana v. Sceta Nath Beta (1938) 

1 Cal. 4.50, (’37) A.C. 753. 

'ol Huri Gobintl v. Akhoy Kumar (1^89) 16 Cal. 
361; istur Chandra v. Copal Chandra 
Cal 98; Baroda Sundari v. Dino Bandhu (1898) 


25 Cal. 874; A/«/ientira Na«/» v. Kali Proshad 
(1903) 30 Cal. 26.5; Atrahannc\a v. Safatulluh 

(1916) 43 Cal. -504, 31 I.C. 189, (’16) A.C. 645 
[suit for partition]. 

(q) Kuthapcrumal v. Secretari; of State for India 
(1907) 30 Mad. 245. 

(r) Sand Ki\hore v. Ahmad Ata (1896) 18 All. 
69; (1899) 21 All. 380, supra; Bachcha v. Cam- 
dhar Lai (1906) 28 All. 44. 

(s) flat It V. Mahadev (1898) 22 Bom. 672; Dag- 
du V. Balvant (1B98) 22 Bom. 820. 

(0 Cur Naratn v. Sheo Lai Singh (1919) 46 I.A. 
1, 46 Cal. 566, 49 I.C. 1, CIS) A PC. 140. * 
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CHAPTER XXX 


JAINS 

1. Jain tenets and Jain law 

Chri!?^' tenets.-^amism flourished several centuries before 

fsTeSi^T The ^hich Hindus con^der 

essential, "^e Jains are numerous in the southern parts of India and Canara 

and especially in Gujarat, Mewar and Marwar. 

^ ^ either by birth or adoption 

^d""^ In ^^*her. They also differ from the Brahmfnical 

Hindus in their conduct towards the dead, omitting all obsequies after the 

stilfrbslr'''^H however, among them castes which 

customs, and perform the monthly, six-monthly and anni- 

the the dead. In cases such as these, the right to perform 

nf ordinary Hindu law, that is to say, the son 

of the deceased has the preferenUal right to perform the ceremonies, and if 

there ^ no son (which term includes grandson and great-grandson), it is 
duty of the widow to get them performed provided the husband was divided 
at ms death and the widow succeeds to his estate as his heir (v). 

The Jains agree with the Hindus in other points such as division into 
castes. This exists in full force in the south and west of India, and can only 
^ ^id to be dormant in the north-east. A Jain converted into orthodox 
faith returns to the caste from which he traced his first descent (w), Jains 
are mostly of Vaishya origin and they themselves have numerous divisions 
of their own of which the principal ones are (1) Porwad, (2) Oswdl, (3) 
Agarwal and (4) Khandewal (x). 

s 

613. Lfdw applicable to Jams.—It is too late in the day to contend that 
Jains are not included in the term ‘Hindus’. The Jains are governed by all 
the incidents relating to the Hindu Joint Family, as was v'ery recently held 
by the Supreme Court (yl). The ordinary Hindu law is to be applied to Jains, 
in the absence of proof of special customs and usages varying that law. 
Those customs and usages must be proved by evidence, as other special 
customs and usages varying the general law should be proved (ss. 16-20), and 
in the absence of proof the ordinary law must prevail (z). There is, however, 


(u) Bhagvandas v. Raimal (1873) 10 Bom. H.C. 
241. 246-249. 

(o) Sundarii v. Dnhibai (1905) 29 B6m. 316. 
(a) Ambabat v. Cocind (1899) 23 Bom. 257. 

(x) Ambabai v. Govind, supra. 

(!/l) Coffimi*s/o»»cr of Wealth Tax v. Cham$>a 
Kumari ('72) A.S.C. 2119; (1972) 1 Supreme 

Court Cases 508. 

(*) Munnalal v. Raikumar (*62) A.S.C. 1493, 


1497; CfiOtay Lall v. Chunnoo Lall (1879) 6 t.A. 
15. 22 W.R. 496; Sheo Singh Rai v. Mus$B"*itt 
Dakho (1878) 5 I.A. 87, 1 All. 688; Lata f^ip 
Chand v. Jambn Prasad (1910) 37 I.A. 93, IW- 
104. 32 All. 247, 6 I.C. 272; Bulagan v. RaSan Lai 
(1928) 26 All. L.J. 1196, 110 I.C. 546, (’28) A.A. 
ft56. (1927) 50 Mad. 228. 99 I.C. 503, (’ 27 ) A.M. 
228 supra; Jaiicanti v. Anandi Deci (1938* All. 
196, 173 I.C. 356, (*38) A.A. 62; Pamrai v. Z^hand 
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§§ 613-616 


nothing to limit the scope of the inquiry to the particular locality in which the 
persons setting up the custom reside. Judicial decisions recogmsing the exis¬ 
tence of a disputed custom among the Jains of one place are relevant as evi¬ 
dence of the existence of the same custom amongst the Jains of another place, 
unless it is shown that the customs are different; and oral evidence of the same 
kind are equally admissible (a). Where, however, a custom is negatived by 
a judicial decision in one place, e.g., Madras, the fact that among Jains in the 
other States such a custom,has been upheld by Courts does not warrant a 
general presumption of the prevalence of the custom in the Madras State (b). 


614. Jains in Bombay State.—In Bhagwandas v. Hajmal (c), Westroppe. 
C.J., said: “Hitherto, so far as we can discover, none but ordinary Hindu 
law has been ever administered either in this Island or in this Presidency to 
persons of the Jain sect.” 

2. Succession 


615. Law of succession.—(1) Until a special custom to the contrary is 
established, the ordinary Hindu law governs succession amongst the Jains. 
The ordinary Hindu law is that of the three superior castes (d). 

(2) The Hindu Women’s Rights to Property Act, 1937, applied to the 
Jains as well as all Hindus (c). 

(3) The Hindu Succession Act, 1956, applies to aU ‘Hindus’ which expres¬ 
sion includes Jains. 


616. Interest taken by Jain widow in her husband’s estate.—(1) In the 
absence of a custom to the contrary, a Jain widow takes a limited interest in 
her husband’s estate similar to the “widow’s estate.” A custom, however, to 
the contrary has been proved in several cases, and it has been held in cases 
from Meerut (f), Saharanpur (g), and Arrah in the district of Shahabad (b), 
that amongst Agarwala Jains the widow takes an absolute estate in the self- 
acquired property of her husband, and that she has full power of alienation 
in respect of such property. But there is no custom which entitles her to an 
absolute estate in ancestral property left by her husband. In the latter case 
she takes only a widow’s estate (i). 

The Hindu Women’s Rights to Property Act, 1937. applied to Jain widows 
although in some provinces, where Jain widows held absolute interest in 
husband’s property by special custom, it operated to their detriment by 
recognizing in their favour only a Umited interest (j). 



Kunwar (1947) 74 I.A. 254, (1947) All. 748, ('48) 
A.PC* 60; Miiapchand v. Gutabchana (57) 


(o) Hamabh Pershad v. MandU Dost (1900) 27 
Cul 379 391 

(6) Grappa v. Eramma (1927) 60 M»d. 228, 
237-238. 99 I.C. 503, (’27) A.M. 228. 

(e) (1873) 10 Bom. H.C. 241, 256; Amaoa v. 
Mahadgauda (1898) 22 Bom. 416. 

(d) Ambabai v. Cocind (1899) 33 Bom, ^7; Mt* 
Lado V. Banani Das (1933) 1,4 Lah. 95, 139 I.C. 
721. (’32) A.L. 546 tease from Delhi]. 

( 0 ) Patuital V. Silahol (’53) A.N. 70, (1954) Naf. 


30. 

(f) Sheo Singh Bai v. Mussutnut Dakho (1878) 
5 l.A. 87, 1 AH. 688. 

(g) Shimbhu Nath v. Gayan Chand (1894) 16 
All. 379. 

(h) (1900) 27 Cal. 379, supra. 

(f) Phool Chand v. Gopal Lai (’67) A.S.C. 1470; 
Pahar Singh v. Shomsher Jang (1931) 29 All. L.J. 
314, 133 I.C. 785, (*31) A.A. 695; Nekram Singh 
V. Srtniwos (1926) 24 AUr L.J. 751, 96 I.C. 639, 
(‘26) AA. 586. 

(0 See fjs. (e) above. 
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In Bombay it has been held that there is no custom among the Dasha 
Shrimali Shwetambar Jains of Khandesh under which a widow takes an 
absolute interest in her husbanii’s estate or a mother in her son*s estate (k). 
These females in that community take only a “woman’s estate.” 

616A. Succession to stridhana.—(1) According to the custom and usages 

of the Agarwala community, the son is entitled to succeed to his mother’s 
stridhana (1). 

(2) In matters of succession and inheritance Jains are now governed by 
the Hindu Succession Act, 1956. 

3. Adoption 

The law on the subject of adoptions has now been modified ;md amended bv 
the Hindu Adoptions and Maintenance Act. 1956. The rules stated in the following 
paragraphs must be read in the context of the provisions of that enactment. 

617. Adoption secular in character.—The Agarwala Jains do not believe 
that a son whether by birth or adoption, confers any spiritual benefit on the 
father; the adoption, therefore, is entirely secular in character (in). 

618. Adoption by widow.—^The custom prevails among all Jains, except 
in Madras and the Punjab, that a sonless widow can adopt a son to her husband 
without his authority or the consent of his sapindas and the onus now lies 
upon those who deny the custom (ml). In Munnalal v. Rajknmar (m2) the 
Supreme Court pointed out that this custom has become a part of the law 
applicable to Jains in India (except in Madras and the Punjab) by a long and 
uninterrupted course of acceptance and held that it governed Digambar Jains 
of the Porwal sect residing in Madhya Pradesh. 

There is no such custom in the Madras State (m3). 

In the Punjab the law of adoption is complicated by the local customs of 
the province (m4). 

A Jain widow in Bombay can adopt without her husband’s authority 
(m5). Amongst the Agarwala Banias of the Sarogi sect a sonless widow may 
by custom adopt without the permission of her husband or the consent of her 
husband’s sapindas (n ). If the family is joint, he becomes a coparcener 
(§472) (o). 


(k) Bliikohai v. yfaniln! (1930) 54 Bom. 780, 128 
I.C. 628. ('30) A.B. .517. 

(/) Heiriram v. Copnl (1928) 33 C.W.N. 

493, 114 I.C. 565. ('29) A.PC. 77. 

(m) Dhanrai v. Sorii Bat (1925) 52 I.A. 231, 
242, 52 Cal. 482. 87 I.C. 3.57, (•25) A.P.C. 118 
fa case from Amraoli in the C.P.]. Also see 
S/nigonr/iond v. Prakash Chand (’67) A.S.C. 506; 
Mst. GuJab V. DccHal (’51) A. Raj. 136. 

(ml) Pcnirai v. Chand Kumcar (1947) 74 I.A. 
254. (1947) All. 748, ('4.8) A.P.C. 60; Mrt. Gigi v. 
Mst. Panna (’56) Assam 100; Laxmibai v. Pushpa- 
Iwi (’53) A.M.B. 193. 

(m2) (’62) A.S.C. 1493, 1497. 

(m3) Peria Ammoni v. KrLshnasami (1893). 16 
Mad. 182; Gateppa v. Eramma (1927) 50 Mad. 
228, 99 I.C. 503, (’27) A.M. 228. 


(m4) Pemrai v. Chand Kunwar supra. 

(m5) Yamashetti Bhaushetti v, Ashok Bhomshetti 
(1940) Bom. 819. 191 I.C. 488, (’40) A.B. 391; 
Suganchand Bhikamchand v. Mangibai Culabchand 
(1942) Bom. 467. 201 I.C. 759. (’42) A.B. 185. 

(fi) Sheo Singh Bai v. Mussamut Dakho (1878) 
5 I.A. 87. 1 All. 688; Manik Chand v. Jogat Set- 
tani (1890) 17 Cal. 518; Lakhmi Chand v. Getto 
(1886) 8 All. 319; Hamabh Pershod v. Martdtl 
Doss (1900) 27 Cal. 379; Manohar Lai v. Bnnons 
Das (1907) 29 All. 495; Asharfi v. Bup Chand 
(1908) 30 All. 197; Banarsi Das v. Sumat Prasad 
(1936) 58 All. 1019, 164 I.C. 1047, (’36) A.A. 
641. 

(^d) SufuicT Ijil V, Bcld^o Singh (1933) 14 LaJi- 
78. 138 I.C. 151. (*32) AX. 426. 
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619. Second adoption by widow. —As under the Hindu law, so among 
Jains, a* Jain widow has power after the death of an adopted son to make a 

second adoption (t). 


620. Age of boy to be ado{)ted: adoption of married man. —The Agarwala 
Jains belong to the twice-born classes, and by the general Hindu law appli¬ 
cable thereto a boy cannot be adopted after his marriage, except in the case of 
persons governed by special custom duly proved. In a case from Saharanpur 
it was held by the Courts in India, that according to the custom of which 
evidence was given in the case there was no restriction of age or )narriage, 
and that a married man could be adopted. This decision was confiimed by 
the Privy Council on appeal, but their Lordships observed that having regard 
to the fact that the custom alleged was very wide and the evidence was 
limited to a comparatively small number of centres of Jain population, the 
case should not be taken as a satisfactory precedent if in any future instance 
further evidence regarding the alleged custom should be forthcoming (u). In 
a later case (u), it was held by the Privy Council that in the Sitambari sect 
of Jains the adopted son may at the time of his adoption be a grown up and 
married man The High Court of Allahabad has also held that among Jams 
a married man may lawfully be adopted (w ). In Dhanraj v. Soni Bai (x) the 
parties belonged to the caste or sect of Agarwalas, who, as their Lordships of 
the Privy Council observed, generally adhere to Jainism and repudiate the 
Brahminical doctrines as to obsequial ceremonies, shraddhas and offerings of 
oblations for the salvation of the soul of the deceased, and do not believe that 
a son either by birth or by adoption confers spiritual benefit on the father. 
Their Lordships further observed that among these people the qualifying age 
of adoption extends to the thirty-second year. 

621 Adoption of orphan.— Under the Hindu law it is essential to the 
validity of an adoption that the child should be “given” to the adopter by the 
father, or if he be dead, by the mother. No other person has this right, nor can 
such right be delegated to any other person. Consequently a boy who has lost 
both his parents cannot be adopted. This rule applies also to the Agarwala 

Banias of the Sarogi sect (y). 

In a Bombay case where the question arose whether there was a custom 
of adopting an orphan among Jains in Western India, it was held that the 
evidence given in the case was sufficient as between the parties to the suit 
and those claiming through and under them to entitle the Court to say that 

there was such a custom (z). 


622. Adoption of daughter’s son.—A daughter’s son may be adopted 
amongst the Agarwala Banias of the Sarogi sect (a). 


Prasod (1910) 37 

^■7r)®S/.cofcNa7bfli^v.' /eoraM 25 C.W.N. 273 

(P.C.l. 61 I.C. 481. ('20) A Pif- 29 All 

(u) Manohar Lai v. Banarst Das (1907) 29 All. 

Dhanraj v. Soni Bai (1925) 52 t-A. 231, 242. 
52 Cal. 482, 87 I.C. 357, ('25) A.P.C. 118 [a 


case from Amraoli in the C.P.]. 

(y) (1925) 52 I.A. 231. 236, 52 Cal. 482, 87 
I.C. 357. (’25) A.P.C. 118, supra; Bhagvandas v, 
Baimal (1873) 10 Bom. H.C. 241. 

(*) Parshottam v. Vcnichand (1921) 45 Bom. 754, 
61 I.C, 492, (’21) A.B. 147. 

(o) Sheo Singh Hoi v. Mussamut Dakho (1878) 5 
I.A. 87, 1 All. 688. 
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623. Adoption of sister’s son.—Under Jain law the adoption of a sister’s 
son is valid (b). 

624. Ceremonies incidental to adoption.—Among Agarwala Jains the 
only ceremony necessary for an adoption is the giving and receiving of the 
boy in adoption. It is not necessary that the boy should be placed on the lap 
of the widow (c). 

Among Agarwala Banias of the Sarogi sect the practice has been at the 
time of adoption to tie a turban round the head of the boy who is being 
adopted in the presence of the principal men of the community (the punchas) 
and give them a feast (d). 

Amongst the Agarwala Banias of Zira (in the Punjab), the general rules 
of Hindu law as to adoption do not apply, and by the custom applicable to 
them an unequivocal declaration by the adopted father that a boy has been 
adopted and the subsequent treatment of that boy as the adopted son is 
sufficient to constitute a valid adoption (e). 

There is no general law relating to the ceremonies necessary for a valid 
adoption among the Jains. The decided cases show that among certain sects 
of Jains adoption is a temporal arrangement and there is no religious cere¬ 
mony (/). 

624A. Adoption cannot be cancelled.—An adoption among the Jains like 
an adoption among other Hindus cannot be cancelled after it has been law¬ 
fully made (fl). 

625. Share of adopted som—As amongst orthodox Hindus so among 
Jains an adopted son is entitled in the Bombay State to one-fourth of the 
estate of the adoptive father if a natural son is bom after the adoption (g). 


(b) Hassan Alt v. Saga Mai (1876) 1 All. 288. 

(c) (1920) 25 C.W.N. 273» 61 I.C. 481. (’21) 
A.P.C. 77, supra; (1925) 52 I.A. 231, 52 Cal. 482. 
87 I.C. 357, (’25) A.P.C. 118, supra. 

(d) Dhanrai v. Soni Bat (1925) 52 I.A. 231, 52 
Cal. 482, 87 I.C, 357, (’25) A.P.C. 118. 


(e) Chitnan hal v. Hari Chand (1913) 40 I.A. 
156. 40 Cal. 879, 19 I.C. 669. 

(f) Mst. Gulab V. Devi Lai (* 51 ) A. BaJ. 136. 
(^) Asa Bai v. PrabHu Lai (’60) A. 304; 10 

^(i Rukhab v. Chunilal (1891) 16 Bom. 847. 
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CHAPTER XXXI 


SHUDRAS 

_^The rules now laid down in the Hindu Succession Act, 1956, the I^ndu 

Marriage Act, 1955, and the Hindu Adoptions ^d M^tenance Act, 1%6, do not diaw 
any distinction between the regenerate castes and the Shudras. The effert of the changes 
in the law in so far as they affect the law previously applied in ca^ of Shi^ras has been 
pointed out in the Notes under those enactments. The rules stated m this Chapter relate 
to ihe law prior to those enactments under decided cases. 

626. Who are Shudras.—The Hindus are divided into two main divisions, 
namely, (1) the regenerate castes, and (2) the Shudras. Legally ^udras 
merely denotes one of the two main genera among Hindus. In Subrao v. 
Radhtt (h), Madgavkar, J., observed as follows; “The Sanskrit texts which 
lay down certain functions and duties of the four main castes in Hindu society 
as it might have existed many centuries ago, are not applicable to the present 
day when function and legal caste do not coincide. . . . The origin of caste is 
Ukewise not very relevant. It is generaUy agreed that castes arose partly 
from the division of classes and functions and partly from the contest between 
the fairer Aryan with the darker Dravidian. as is sufficiently proved by the 
Sanskrit word vama or colour for caste. But colour, no more than ^nction, 
is a test of caste, the Shudra of the North being often fairer than the Brah^n 
of the South. The tendency of occupations to be hereditary in a socie^ whi^ 
ceased to progress and the crystallization of the idea of caste and its ab¬ 
normal growth over a large area such as India, are matters of sociological 
interest but throw little legal light on the question in issue. Even at the pre¬ 
sent day, the principle that caste springs from birth and cannot be changed is 
not unchaUenged by ethnologists, who point out that miscegenation and the 
absorption of the aboriginal inhabitants into Hinduism have existed for 
centuries and have not stopped. This process has also been recogmsed by the 
Courts. It suffices to refer to cases such as Sahdeo Narmn Deo v. Kusiwn 
Kuinari (i) where such a process of absorption including the custoni of adop¬ 
tion barely a century old was recognised by their Lordships of the Privy 

Council.” 

In a Calcutta case Tj), the question was whether Kayesthas were of the Shudra^ste 
A four teste (1) wearing the sacred thread; (2) ability to perform 

impurity; and (4) the rules as to the incompe- 
the honia, (3) the mie ^ to . By application of these tests the Courts 

tence of illegitimate Kavcsth^ were Hindus of the Shudia caste. In a Patna 

onTe Xr hid U that the mere non-observance of the orthodox 

case (fc), / awav the richte of a Kayestha in matters of inheritance, marriage 

^nd Xt?on''a;d\htt"t^: belonged to the twice-hom classes. 

In Mahereia v^SWeram 

S^D^^S^^ShSarT (m) who savs that “^e only safe rule to follow in all cases where the 
de^^^o^f the caste of a person is in que.stion. is to ascertain the customs and 


(M (1928) 52 Bom. 497. 501. ('28) ^.B. 295. 
(0 (1932) 50 I.A. 58. 2 Pat. 230, 71 I.C. 769, 
A P C 

(i) Rai Coomar Lall v. BLssessur Dyal (1884) 10 

Cal. 688, 695. . ^ 

(k) tshwari Prashad v. Hoi Hart Prashad (1927) 


6 Pat. 506. 106 LO. 620. (*27) A.P. 145. 

0) (1925) 48 Mad. I, 52. 93 I.C. 70S, ('25) 
A M. 497. 

(m) Tagore Law Lectures (1880), 2nd Ed., p. 
830. 
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usages by which the social conduct of the person given is regulated. The remarriage of 
widows, and equal rights and privileges of legitimate and illegitimate sons, and similar 
customs and usages, are marks by which a Shudra can be distinguished.” In the Bombay 
case referred to above, Madgavkar, J., said: ‘‘The popular view lays down three tests- 
(1) the consciousness of the caste. (2) its customs and (3) the'acceptance of that 
consciousness by tbe other castes. ’ After referring to the above tests the learned judge 
said as f^ollows; Speaking for myself, I confess, therefore, that I am unable to discover 

® to decide the present 

question. The difficulty is so great as perhaps to justify a doubt if the ordinary Courts of 

lav. are fi ted to decide such questions, unless the Legislature is prepared to lay down 

geneial rules for application m cases such as the present. But failing such a principle or 

c-i 1 present necessarily to fall back upon the only 

possible test remaining, namely, the test of custom-a test not inconsistent either with 
the spirit of Hmdu Jurisprudence, which itself lays down that custom is even more power¬ 
ful than the Shastras or with the view of the British Courts on important matters such as 
succession, primogeniture and impartibility” (n). 


^27. Lingayats.—The Lingayats who are originally Hindus are a body 
of dissenters and the founder of their religion was one Basava who was born 
about A.D. 1100. TTiey acknowledge only one God, Shiva, and reject the other 
two of the Hindu Triad. They revere the Vedas, but disregard the later 
commentaries on which the Brahmans rely. Their faith purports to be the 
primitive Hindu faith, cleared of all priestly mysticisms. They deny the 
supicmacy of Brahmans, and pretend to be free from caste distinctions, though 
at the present day caste is in fact observed amongst them. They declare that 
there is no need for sacrifices, penances, pilgrimages or fasts. The cardinal 
principle of the faith is an unquestioning belief in the efHcacy of the Lingam, 
the Image which has always been regarded as symbolical of the God Siva. 
Mysore, the Southern Mahratta country, and the Bellary District contain most 
of these Lingayats. Though the sacred thread is not worn by the Lingayats, 
a ceremony called Deeksha ought to be performed about their eighth year 
but as in the case of Upanayanam it is often performed much later. The 
sacred Mantra is whispered in the ear by their Guru and this ceremony cor¬ 
responds to Upanayanam among the Brahmans. Lingayats whose only God 
is Shiva and who acknowledge the authority of the Vedas, are bound by Hindu 
law except in so far as it is modified by custom (o). As to Lingayats in 
Mysore see the under mentioned case (ol), 

In the Madras case cited above the Lingayats of Madras were apparently 
not regarded as Shudras. In Bombay, however, it has been held that the 
Lingayats of the Bombay State are Shudras, and not Vaishyas (p). 

628. Kayesthas.—The Kayesthas of Bengal are Shudras (q). As regards 
Kayesthas of Bihar it has been held that they belong to the three regenerate 
classes, and are not Shudras (r). Kayesthas: Karans in Orissa belong to 
the regenerate classes (rl). 


Ol) Siibran v. liinUta 11928) 32 Bom. 497, 502, 
in I.C. 497. r28) A.n. 29 >. 

(n) .S«»;n<7srA/ififfi \fnhn<lci:a 11930) 5-3 Mad. 
297, 303-303. 130 I.C. 711. r:30) A.M. 496. 

lol) Snnfrnnnafioiitlft v. Kalkangniida (’60) A. 
Mys. 147. 

0>) CnpnJ V. Ilniiinntit 11879) -3 Bom. 273; Fakir- 
gautla V. Gang! 11S98) 22 Bom. 277. 

iq) AsUn yfnhan v. Nirodc Mnhnn (1916) 20 
C.W.N. 901. 904, 33 I.C. 127. (’17) A.C. 292; 


nifuannth v. Shormhibala il921) 48 Cal. 926. 934, 
66 I.C. 390. r21> A.C. 48, Bhofn S'nth v. Emperor 
11924) 31 Cal. 4SS. 492-493, 81 I.C. 709. l'24) 



A.P. 31. 

(rl) Prifjanath v. 


Imlumati (’71) A. Orissa 211. 
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629. Rajas of Tanjore.—The Tanjore branch of the Marathas descended 
from Shivaji are Shudras, and not Kshatriyas (s). 


630. Marathas of Bombay State.—There are three classes among the 
Marathas in the Bombay State namely, (1) the five families, ninety- 

six famines, and (3) the rest. Of these first two classes are Kshatriyas; the 

last class consists of Shudras (t). 


631. Converts to Hinduism.—Converts to Hinduism are regarded as 
Shudras (u). 

632 Whether a Shudra can be a Sanyasi.—A Shudra, it has now been 

held in a decision of the Allahabad High Court (u) can Danyas, 

(ascetic) and is not incompetent to become the Mahant of a Math^ Even 
though as a result of custom, usage or practice of sacramental Precept 
Shudras might have been considered to be incapable of entermg ‘"to the 
Order of Sanyosam at one time, such disqualification c^ now no longer be 
held to exist. In some earUer decisions it had been held that a Shudra can¬ 
not enter the Order of Yati or Sanyasi (ascetic). Hence a pudra though 
he has renounced the world and purports to lead the life of an ascetic s 
entitled to inherit to his relations, and on his death his estate wiU pass to his 
natural (as distinguished from religious) heirs (rl). 

CereTTionies incidental to adoption 

633. Ceremonies incidental to adoption.—Adoption amongst Shudras is 
a purely secular transaction, and no ceremonies are necessary in addition to 
^hfgiv^g and taking the boy in adoption. T^e giving and takmg^eremony, 
however, is absolutely necessary for the validity of an adoption (in). 


634. Who may adopt:— 

(1) Adoption by Icper.-No ceremonies being necessary for an adoption 
among Shudras, even a leper may adopt (x). 

(2) Adoption by woman under pollution and adoption by urwhaste 
woman.—No ceremonies being necessary for an adoption among Shudras, a 
woman under pollution may adopt (y). So also an unchaste woman (z). 


635. Who may be adopted:— 

(1) Adoption of daughters son, sister’s son, sister’s gran^on, and 
mother’s sister’s son.— Among Shudras the adoption of a daughters son. 


(s) Maharaia of Kolhapur v. Sundaram (1925) 48 

Mad. 1, 9 J I.C. 703. ('^5) A.M. 497. 

(t) Subrao V. Badha (1928) 52 Bom. 497. 113 

I.C. 497, ('28) A.B. 293. . 

(u) Muthusami v. Sfasilamam (1910) 33 Mad. 

Krli^na^^Singh v. Mathura Ahir ('72) A.A. 

^^?tl) Dharmapuram v. Viropondiyom (18^) ^2 

Mad 302. Harith Chandra v. A(ir Wohomed 
;i9l3) 40 Cal. 545. 18 I.C. 474; Somasundaram 


V. Vair/id<nga (1917) 40 Mad. 846, 41 I.C. 546, 

('18) A.M. 794. « , . 

(u;) IndrorTxoni v. Bchari Lai (1880) 7 LA. 24, 
5 Cal. 770; Mahashoya v. Srtmad' Krfahna (1880) 
7 lA 250 6 Cal. 381; Arita .Mohan v. Nirode 

Mohan (1916) 20 C.W.N. 901, 35 I.C. 127. ('17) 
A.C. 292; Bhala v. Porhhu Hari (1878) 2 Bom. 67. 
(i) Suku/nari v. Ananta (1901) 28 Cal. 168. 

(y) Thangathanni v. flatnu (1882) 5 Mad. 358. 
(*) Basvant v. Mallappa (1921) 45 Bom. 459. 59 
I.C. 800. (’21) A.B. 301. 
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si^ster’s son (a), sister’s grandson (b), and mother’s sister’s son (c), is 

(2) Adopti^ of boy of different Gotra.—There is nothing to prevent a 
bhudra from adopting a boy from a different gotra (d). 

(3) A<^tion of married man,—In Western India where the Mayukha is 

the prevaihng authority, a Shudra may be adopted even after his mar- 
riage (e). 

/-u -India, however, where the authority of the Dattaka 

Ghandrika is supreme, such an adoption is invalid (/). 

636. Second adoption during lifetime of first adopted son.—A second 

adoption of a son, the first adopted son being alive, and retaining the character 
of a son, is Ulegal (g). 

637. Son bom after adoption.— In the case of Shudra in the Madras 

^ate (ft) and Bengal (i), an adopted son on partition of the family property 

shares equally with a son or sons of the adoptive father bom after the adop¬ 
tion (h). 

Marriage 

638. IVIairiage as a samskara. —Among Shudras marriage is as much a 
samskara as among the twice-born classes. Therefore, a debt contracted for 
the marriage of a member of a joint Shudra family is debt contracted for a 
family purpose and is binding on the joint family property (j). 

daughter of a Shudra is entitled to be paid her marriage expenses out of the 
^ T han^ of her step-mother in the same way as she is entitled to be 

c^^sses rule applies as much to Shudras as to the twice-bom 

639. Identity of caste.— It is a general principle of the Hindu law that 
a 'marriage between persons who do not belong to the same caste is invalid, 
unless it is sanctioned by custom. Therefore a marriage between a Thakur 
(Shudra) and a Brahmin woman is invalid (1), So also a marriage between 
a Shudra and a Vaishya woman. The offspring of such marriages are illegiti¬ 
mate (m). Marriages, however, between a Vaishya and a Kayestha (Sudra) 

woman are recognised by local custom in the District of Tlpperah and are 
therefore valid (n). 


ia) Raj Coomar v. Bisscssur (1884) 10 C.'il. 688; 
^kshmappa v. Ramava (1875) 12 Bom. H.C. 364- 
K^ndas v. Jivan (1923) 25 Bom. L.R. 510, 73 
I.C. 1023, ( 23) A.B. 427; Sufrrao v. Rodho (1928) 
52 Bom. 497, 113 I.C. 497. ('28) A.B. 295. 

(o) Mahnraia of Kolhapur v. Suncforom (1925) 48 
Mad. 1, 93 I.C. 705, ('25) A.M. 497. 

(c) Chhma v. Pedda (1876) 1 Mad. 62. 

(<f) Rtingama v. Atchama (1846) 4 M.I.A. 1. 

(e) Nathaii v. Hqrf (1871) 8 Bom. H.C. A.C. 67; 
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§§ 639-642 


But a marriage between persons belonging to different sub-divisions of ^e »me wste 
is vaUd. It has accordingly been held that the foUowing marriages are vahd, they ^mg 
marges between persons belonging to different sub-divisions of the Shudra caste: — 

(a) A marriage between a Zamindar of Malava caste with a woman of the Vellala 
class of Shudras (o). 


(b) A marriage between a Kayestha of Bengal and a Dom woman (p). 

(c) A marriage between a Kayestha of Bengal and a Tanti woman (q). 

(d) A marriage between a Shudra, and a Christian woman converted to Hinduism (r). 


In the last mentioned case (s) it was held that such marnages were valid as they 
were common among and recognised as vaUd by the custom of the c^te the 

man belonged. At the same time the opinion was expressed that such marriages were 

valid even under the Hindu law. 


Lingayats of Bombay State.—According to the Lingayat religion, as well as accord¬ 
ing to Hindu law, marriages between members of different classes of Lingayats are not 

illegal (t). 


640. Anuloma marriage.—Under the Hindu law as administered in the 
Bombay State, a marriage between a Vaishya male and a Shudra female is 
an anuloma marriage and is valid (u). So also the marriage of a Brahman 

male with a Shudra female (u). 


641. Presumption as to form of marriage.—It has been held in Bombay 
that even among Shudras the law will presume the marriage to have been 
according to the approved form if the parties belonged to a respectable 

family (to). 

Inheritance and Partition 


on 


642. Inheritance and Partition.—The texts of the Mitakshara bearing 
the subject are contained in chap. I, sec. 12, paras. 1 and 2: 

“1. The author next delivers a special rule concerning the parti¬ 
tion of a Shudra’s goods. Even a son begotten by a Shudra on a female 
slave, may take a share by the father’s choice. But if the father be dead 
the brethren should make him partaker of the moiety of a share, and 
one, who has no brothers, may inherit the whole property, m default of 

daughter’s sons” (x). 

“The son begotten by a Shudra on a female slave, obtains a share 
by the father’s choice, or at his pleasure. But, after (the demise of) the 
father if there be son of a wedded wife, let these brothers allow the son 
of the female slave to participate for half a share; that is, let them give 
him (as much as is the amoimt of one brother’s) allotment. However, 
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PRINCIPLES OF HINDU LAW 


§§ 642, 643 


a wedded wife, the son of the female slave 
takes the whole estate, provided there be no daughters of a wife nor 

sons of daughters But if, there be such, the son of the female slave 
participates for half a share only/' 

1 S inheritance is dealt with in § 43, Nos. 

1-3, note (4), and of partition in § 312. ^ 

Maintenance 

of Maintenance of illegitimate sons— The whole law on the subject 

of mamte^ce of the illegitimate sons of a Shudra by a dasi is dealt ^^th' 
in § 551 above. 
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arrangement of sections 

Preliminary 


Sections 

1. Short title and extent. 

2. Application of Act. 

3. Definitions. 

4. Over-riding effect of Act. 

Hindu Marriages 

5. Conditions for a Hindu marriage. 

6. Guardianship in marriage. 

7. Ceremonies for a Hindu marriage. 

8. Registration of Hindu marriages. 

Restitution of conjugal rights and judicial separation 

9. Restitution of conjugal rights. 

10. Judicial separation. 

Nullity of marriage and divorce 

11. Void marriages. 

12. Voidable marriages. 

13. Divorce. 
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Sections 

14. No petition for divorce to be presented within three years of marriage. 

15. Divorced persons when may marry again, 

16. Legitimacy of children of void and voidable marriages. 

17. Punishment of bigamy. 

18. Punishment for contravention of certain other conditions for a 
Hindu marriage. 

Jurisdiction and procedure 

19. Court to which petition should be made. 

20. Contents and verification of petitions. 

21. Application of Act V of 1908. 

22. Proceedings may be in camera and may not be printed or published. 

23. Decree in proceedings. 

24. Maintenance pendente lite and expenses of proceedings. 

25. Permanent alimony and maintenance. 

26. Custody of children. 

27. Disposal of property. 

28. Enforcement of, and appeal from, decrees and orders. 

Savings and repeals 

29. Savings. 

30. Repeals. 



INTRODUCTORY NOTE 


Marriage and sonship constitute some of the unique chapters in the 
leges of ancient Hindu law. As early as the time of Rig-Veda mamage had 
assumed the sacred character of a sacrament and sanction of rehpon had 
heightened the character and importance of the institution of (“)• 

The basal thought was that marriage was a prime necessity for that alone 
could enable a person to discharge properly his rehgious and seci^ 
tions The earUest records show that rules of inheritance de^nded on the 
S!ks of marr^ge and it was obligatory on the father to give the daughter m 
mar^ge as a gift is given. The smritis deal with the subject of marriage 
with meticulous care and make fascinating study. Apas^ba treated of 
certain aspects of the law of marriage (b). Manu the subject; so 

also did ^y other smritikars and commentators. Medhatithi wrote. A 
girl should be married after giving her raiments and ornaments and she should 

also be given a portion (saiidayika) . 

Marriage is necessarily the basis of social Mganisation and the founda¬ 
tion of important legal rights and obhgations. The importance ^d na¬ 
tive character of the institution of the marriage needs no 
. comment. In Hindu law marriage is treated as a samskara 

“ or a sacrament. It is the last of ten sacraments, enjoined 

by the Hindu religion for regeneration of men and obhga- 

torv in case of every Hindu who does not desire to adopt *e life of a San¬ 
ya^ It must have been noticed from the Chapter on Mamage that in 
mndu lai^there were no less than eight different forms of marriage, different 
W oie aether in no sUght degree, being in fact typical of different stages 
of social progress (c). In consequence of the varying rates at which society 
had advaLed in cii^rent parts of India, the forms of mamage prevailmg 
among the Hindus and the semi-Hindu races, mostly of non-Aryan origin 
were of the most varied description. So that Indian hfe presented almost 
Tvery possible form of the conjugal relation, from the gro^est Polyandry to 
the pu^t and the most rational form of monogamy (d). Of the eight forms 
S marriage recognised by the ancient Hindu law four were approved forms 
^id four unappr^ed. The only forms recogj^s^ under the law in force 
before the coLiencement of this Act were the Brahimi which was one of! 
die approved forms and the Asura which was one of the unapproved fmm 
What distinguished the one from the other was that in the Bra^a form it 
was a gift of the girl pure and simple whereas in the other consideration ^s 
^^eived by Ae father^r other guardian for giving the girl in marriage, ^e 
essential cLemonies for both these forms of mamage were the s^e. The 
importance of the distinction lay in thU that when a woman died without 


(a) The Rig-Ved* pronounce* some impressive 
texts : After completing the seventh *tep <sapta- 
S.dO the bridegroom -aid -With sev« s^^ we 
have become friends (sakha). May I 
friendship with thee: May I not be separated from 

thy friendship." Shatapatha ” 

the wife as the half of ones self—Ardho ha va 

€*ha atmano. 


(b) Apastamba has stated that from time of 
marriage the husband and wife were united in 
religious ceremonies and likewise in rewards of 
acts of spiritual merit —Panigrohanaddhi sahatvan 
karmasu; tatha punyafaleshucha. 

(c) See § 428 ante. 

(d) Baneriee. Lau> of Marriage and Stridhan, 
(1923) 5tb Ed., p. 3X 
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leaving issue, if her marriage was in Brahma form her stridhan devolved in 
one way, and if in Asura form, it devolved in another way. It was desirable 
that there should be only one form of ceremonial marriage and that rules of 
succession should be uniform. A very great drawback of the existing law 
was that a Hindu could marry another wife although he had a wife living. 
This and some other rules relating to the conditions of a valid marriage called 
for substantial changes in the law of marriage. 

A stage had been reached when codification, at least of the law of marriage 
and succession, had become virtually indispensable. Far-reaching and funda¬ 
mental changes had become inevitable for they alone could 
Need for codi- furnish fair and equable solutions to some of the most 
fication. controversial questions relating to the law of marriage and 

succession. It had been generally recognised for a long 
time that the rules of marriage should be materially altered and turned into 
a body of law, compact in form and easily accessible. A uniform and com¬ 
prehensive system governing all Hindus and containing a series of coherent 
propositions carefully considered and stated by the authority of the supreme 
legislature was a long-felt desideratum. 


The protagonists of Hindu law reform in matters of marriage were on 
strong ground when they assailed the law as it stood. Alterative conditions 
had arisen in matters social, economic and p>olitical. There was no justification 
for permitting plurality of wives and the time had certainly come for enforc¬ 
ing monogamy by law. According to early Hindu society monogamy was the 
approved rule. Polygamy was an exceptional provision and taking of more 
than one wife required legal justification. The weight of evidence, adduced 
before the Hindu Law Committee, was preponderantly in favour of mono¬ 
gamy as a rule of law. 


Divorce, however, is a thorny question. Hindu law, strictly so called, 
did not allow divorce except in certain communities, in the lower social strata, 

where it was permitted by custom; and there was deep- 
Divorce. a rooted sentiment against any provision for divorce in the new 

thorny question. legislation which was being forged. It may be of some 

interest to note that some of the smritikars although they 
did not deal with divorce in the sense it is now understood did declare that a 
woman could take a second husband in certain events. The celebrated 
of Narada is: “If the husband be missing, or dead, or retired from the world, 
or impotent, or degraded, in these five calamities a woman may take another 
husband” (e). Statements to the same effect are made by Devala and are 
also ascribed to Katyayana (/). The practice of remarriage appears, how¬ 
ever, to have fallen in disuse in case of the three regenerate castes during the 
Smriti period itself. But different conditions had arisen and fair and equable 
solutions had to be found in case of matters affecting formation as also dis¬ 
solution of marriage. While marriage for life is the most natural ° 

marriage and best adapted to a civilized society there can be little justifica- 


(e) Nashte mrite pravraiite kleebe cJux patite 
patau; panchatsvapatsu narccnam patrianyo vidhee^ 
yate —XII, 37. Vaishtha laid down that a damsel 
at the death of her husband may marry again if 


the marriage had not been consummated—XVn, 

74 . , 

(/) The texts of Devala and Katyayana are citea 

in Ratnakara and Parasbara Madbaveeya. 
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tion for legally insisting upon the union as indissoluable, even under circum¬ 
stances of exceptional hardship or cases of exceptional depravity on the part 
of one of the spouses. Considerable evidence was adduced before the Hindu 
Law Committee that there were thousands of cases of desertion of women by 
their husbands and many hard cases were brought to its notice in which 
remarriage had been desired and possible but could not be effected by reason 
of the existing law against divorce. Grounds other than desertion also 
required serious consideration and the Committee made a strong report in 
favour of the proposed legislation providing for relief by way of divorce in 
appropriate cases. The recommendations in the Report of the Rau Commit¬ 
tee on the questions of marriage and divorce were substantially accepted by 
the Parliament. One additional factor in favour of providing uniform rules 
for divorce by Central legislation w'as that in some of the States, divorce had 
already been allowed on certain grounds as the result of legislation. 


Wide and ex¬ 
tensive application 
of the Act. 


The Hindu Marriage Act came into force on 18th May 1955. It amends 
and codifies the law relating to marriage among Hindus. Section 2 rules that 

the Act applies to any person who is a Hindu by religion in 
any of its forms and developments. Thus, for instance, 
Lingayats, Brahmos and Aryasamajists and others who have 
deviated from orthodox standards of Hinduism in matters 
of ceremonial observances are Hindus within the ambit of 
the Act. So are Buddhists, Jains and Sikhs as also persons who are converts 
or re-converts to any of these four religions. A person, therefore, though 
not strictly a Hindu by religion is included in the class of persons governed 
by the Act by virtue of this rule which gives wide application to the provisions 
of the Act. One effect of this is that every person who comes within the 
broad connotation of the term Hindu can now enter into a valid ‘Hindu Mar¬ 
riage’ with any other person who is also within that expansive category. It is 
not a mere laconism to observe that it is easier to say who are not Hindus or 
that the practical separation of Hindus from non-Hindus is not a matter of 
much difficulty. Clause (c) of sub-sec. (1) of section 2 adopts the negative 
form and in effect lays down that it is to be presumed, until the contrary js 
proved, that any person who is not a Muslim. Christian, Parsi or Jew by reli¬ 
gion is’ governed by this Act. The purpose obviously is to avoid as far as 
possible detailed and at times complex inquiries into the matter. Section 4 

is of vital importance and gives over-riding effect to the 
provisions of the Act. It abrogates all the rules of the law 
effect Of^the of marriage hitherto applicable to Hindus, whether by virtue 

Act. of any text or rule of Hindu law or any custom or usage 

having the force of law, in respect of all matters dealt with 
in the Act. The Act also supersedes any other law, contained in any Central 
or State legislation in force immediately before it came into operation in so 
far as such legislation is inconsistent with the provisions contained in the Act. 
Rules relating to matters for which no provision is made are not, however, 
over-ridden by the Act. So also matters affecting marriage and divorce 
expressly saved from the operation of the Act continue to be governed by 
the previous law. Thus for instance sec. 29(4) lays down in terms that: 
“Nothing contained in this Act shall be deemed to affect the provisions con¬ 
tained in the Special Marriage Act, 1954 (43 of 1954), with respect to mar- 



656 


THE HINDU MARRIAGE ACT 


riages between Hindus solemnized under that Act, whether before or after 
the commencement of this Act”. Another instance is furnished by the rule 
laid down in sub-section (2) of the same section which enacts that nothing 
contained in the Act is to be deemed to affect any right recognised by custom 
or conferred by any special enactment to obtain the dissolution of a Hindu 
marriage, whether solemnized before or after the commencement of this Act. 


The Special Marriage Act of 1954 was enacted by the Parliament to 
provide a special form of marriage in certain cases, for the registration of 

marriages and for divorce, and was made applicable to all 
Special Mar- citizens of India domiciled in the country. It is, therefore, 
nage Act, 1954. permissible to a Hindu, by virtue of that Act, to have his 

marriage with another Hindu or a person belonging to any 
other community solemnized in accordance with the requirements of that 
Act and the rights, obligations and status of the parties to such civil marriage 
in matters relating to restitution of conjugal rights, judicial separation, nullity 
of marriage and divorce are regulated by the provisions contained in that 


enactment. It may be noticed that succession to property of two Hindus 
married under that enactment as also to the property of the issue of such 
marriage is governed by the relevant provisions of the Indian Succession Act, 
1925, and not by the Hindu law of succession. 


Under the Indian law, therefore, it is now open to two Hindus if they 
desire to contract civil marriage to have it solemnized under the Special 

Marriage Act of 1954. But if they prefer marriage in a 
Ceremonial sacramental form or to state it more precisely a ceremonial 

manage: ^ marriage it must be solemnized in accordance with 

u marriage. requirements of the present Act. Succession to the property 

of persons married under the present Act is governed by 
the Hindu law of succession and after the coming into force of the Hin du 
Succession Act of 1956 by that enactment. It seems convenient to refer 
to the former as a Special or a Civil marriage and to the ceremonial marriage 
regulated by the present enactment as a Hindu marriage. The Legislature 
uses the expression ‘Hindu marriage* in this Act in the context of such a cere¬ 
monial marriage, e.g. when it lays down the conditions for a Hindu marriage 
in section 5 and speaks of ceremonies for a Hindu marriage in section 7 and 
registration of Hindu marriages in section 8. 

Sections 5 and 7 of the Act treat of the conditions and ceremonial require¬ 
ments of a Hindu marriage. They are; 

(1) The marriage must be solemnized in accordance with 
Conditions for a customary rites and ceremonies of either party and 

valid marriage. where such rites and ceremonies include saptapadi 

(taking of seven steps by the parties before the sacred 
fire) that requirement must be observed [S. 7]; 

(2) There should not be valid subsisting marriage of either of the parties 
with any other person [S. 5(i)]; 
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(3) The parties should as regards age and mental capacity be competent 
to have a marriage solenmized between them [S. 5{iii), (vi) and 

(ii)]; 

(4) The parties should not by reason of degrees of prohibited relationship 
or sapinda relationship be debarred from marrying one another [S. 
5(iv) and (v)]. 

The Hindu marriage contemplated by the Act is a ceremonial marriage 
and it must be solemnized in accordance with the customary rites and cere¬ 
monies of one of the two parties. Non-observance of the 
essential customary rites and ceremonies of at least one of 
the parties would amount to failure to solemnize the mar¬ 
riage. A marriage not duly solemnized by performance of 
ceremonies is, under the Act, no marriage at all. The condition 
party must have a spouse living at the time of marriage is 
absolute with the result that monogamy is now the rule. 
The condition about prohibited degrees of relationship and 
the bar arising from sapindaship are also basic and cannot 
be ignored except that where there is a custom or usage 
governing both the parties which dispenses with the bar arising from prohi¬ 
bited degrees of relationship and sapindaship, such custom or usage will 
prevail. As to mental capacity the marriage is voidable if at the time of the 
marriage either party was an idiot or a lunatic. The age prescribed for the 
bridegroom is eighteen and for the bride fifteen but in case the bride has not 
completed the age of eighteen there must be the consent of the guardian in 
marriage of the bride. Child marriages are discouraged now both by law 
and society but the evil had been there for a long time and the legislature has 
stopped short of declaring them as null and void or even voidable. The legal 
deterrent, however, is that a breach of the condition relating to age is punish¬ 
able as an offence (S. 18). It will be seen that non-fulfilment of every one 
of the conditions and requirements enacted in section 5 does not ipso facto 
tender the marriage null and void or even voidable. 

Marriage under the Act, therefore, is the union of one man with one 
woman to the exclusion of all others satisfied by the solemnization of the 

marriage in accordance with requisite ceremonies and, 
_ , directly it exists, creates a relation between the parties and 

Marriage what is called a status of each (g). “The status of an indivi- 
under the Act. dual, used as a legal term, means the legal position of the 

individual, in or with regard to the community: the relation 
between the parties, and that status of each of them with regard to the com¬ 
munity, which are constituted upon marriage, are not imposed or defined by 
contract or agreement but by law.” Hindu marriage, under the Act, is a 
monogamous marriage which must be solemnized by performance of the 
essential rites and ceremonies and there must be no incapacity in the parties 
to marry one another arising from prohibited degrees of relationship or 
sapinda relationship. 


Ceremonial 

requirements. 

the essential 
that neither 

Incapacity 
affecting 
validity of 
marriage. 


(g) Reference may be made to Notes under S. 5 "Conception of a Hindu marriage under the Act.'* 

rl-42 


t 
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After laying down the requirements relating to solemnization of a Hindu 

marriage and stating the conditions appurtenant to the same and stressing 

that only a monogamous marriage is now permissible in case of Hindus the 

Act proceeds to make provision for the reliefs that can be granted by the 

Court in matrimonial causes and the grounds on which any such relief may 
be obtained. 


The reliefs which can be obtained under the Act are: 


(1) Decree for nullity of marriag^^where the marriage is void ipso hire 
(S. 11); 


Reliefs in matri* 
znonial causes. 


(2) Decree for nullity of marriage—where the marriage 
may be annulled by the Court on grounds which 
render it voidable (S. 12); 


(3) Decree for divorce on groimds specified in S. 13; 

(4) Judicial separation on groimds specified in S. 10; 

(5) Restitution of conjugal rights—where one of the spouses has, without 
reasonable excuse, withdrawn from cohabitation from the other, the 
^SSrieved spouse can obtain from the Court a decree pronouncing 
restitution of conjugal rights (S. 9). 


A Hindu marriage solemnized after the commencement of the Act is void 
ipso jure in case of bigamy or where the parties were wi thin the prohibited 

degrees of relationship or were sapindas of each other unless 
Marriage void ^ case of any of the two last mentioned conditions the 
tp«o jure. custom and usage governing both the parties to the marri¬ 

age permits of a marriage between them. Any marriage 
in contravention of any of these three conditions is null and void from its 
inception and either party to such marriage can obtain a decree of nullity from 
the Court (S. 11). Parties to a marriage solemnized before this Act came 
into force are not, however, affected by this rule. In respect of matters dealt 
with by this rule they are governed by the previous law. But the prohibition 
imposed against bigamy is equally apphcable to them in the sense that a 
Hindu husband cannot, after the Act came in force, marry another wife as 

Is ting. 


• VI 


A decree for nullity of marriage may also be obtained by a party on 
grounds which render the marriage voidable at his or her instance (S. 12). 

Briefly stated the grounds are: impotency of the respon- 
Voidable dent; mental incapacity of the respondent at the time of the 

marriage. marriage; that the consent of the petitioner or of the 

guardian in marriage of the petitioner bad been obtained 
by force or fraud; that the respondent was at the time of the marriage 
pregnant by some person other than the petitioner and^e petitioner was at 
the time of the marriage ignorant of that fact. This relief by way of annul¬ 
ment of a voidable marriage is obtainable by a party in case of any Hindu 
marriage whether solemnized before or after the commencement of the Act. 
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Distinction be¬ 
tween void and 
voidable mar¬ 
riage. 


Hie scheme of the Act considered from the point of the validity or other¬ 
wise of a marriage is to lay down at the outset the conditions relating to the 

formation of a valid marriage and then to deal with marri¬ 
ages which are void and those which are not void but void¬ 
able at the instance of one of the parties to the same and 
the various reliefs that may be granted. A decree for 
nullity of marriage can be granted in case of a marriage 
which is void ab initio and also in case of a marriage which is voidable on 
grounds to which reference has already been made. A void marriage is one 
that will be regarded by every court in any case in which the existence of the 
marriage is in issue as never having taken place and can be treated as void 
by both parties to it without the necessity of any decree annulling it. Of 
course, it is open to a party to a void marriage to have recourse to the court 
for declaration that it is null and void, but that would be for the purpose of 
precaution or record. A voidable marriage is one that will be regarded by 
every court as a valid subsisting marriage until a decree annulling it has 

been pronounced by a court of competent jurisdiction. 
tw^en^ruSuty of ^h® expression “divorce” is sometimes broadly used as 
marriage and di- comprehending both decree for nullity of marriage and 

dissolution of marriage in the sense of its complete abroga¬ 
tion but this is not in consonance with modem legislative practice. The 
expression as used in the Act has limited connotation and is predicated on 
an existing marriage which during its subsistence was valid in the eye of the 
law and which it operates to dissolve. Decree for nullity of marriage on the 
other hand is to be granted when the marriage was void ab initio or when it 
was voidable at the instance of an injured spouse. In case of a marriage void 
ab initio it did not at any time have any legal existence; in case of a marriage 
voidable it was valid as long as it was not successfully impeached by the party 
who had in his or her power to avoid it. In case of a marriage which is void 
ab initio an ostensible marriage which was void from the inception is stripped 
of its colour of legality by declaring its nullity for reasons existing at the time 
of the meirriage. In case of divorce the marriage having been dtily solemnized 
and itself not being void or voidable is dissolved by the court usually for any 
reason arising after the marriage. 


A decree of divorce dissolving marriage whether solemnized before or 
after the commencement of the Act, may be obtained by the husband or the 

wife on the ground that the other party (i) is living in 
Divorce. adultery; or (ii) has ceased to be a Hindu by conversion to 

another religion; or (iii) has been incurably of unsound 
mind for a continuous period of not less than three years immediately pre¬ 
ceding the presentation of the petition; or (iv) has, for a period of not less 
than three years immediately preceding the presentation of the petition, 
been suffering from a virulent and incurable form of leprosy; or (v) has, 
for a period of not less than three years immediately preceding the presenta¬ 
tion of the petition, been suffering from venereal disease in a communicable 
form; or (vi) has renounced the world by entering any religious order; or 
(vii) has not been heard of as being alive for a period of seven years or more 
by Aose persons who would naturally have heard of it, had that party been 

alive. 
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Either party to a marriage whether solemnized before or after the com¬ 
mencement of the Act, may obtain a decree of divorce on the ground that 
there has been no resumption of cohabitation a 5 between them for a period 
of two years or upwards after the passing of a decree for judicial separation; 
or that there has been no restitution of conjugal rights between them for a 
period of two years or upwards after the passing of a decree for restitution 
of conjugal rights in a proceeding to which they were parties. 

In addition to these grounds a wife can seek dissolution of the marriage 
on the grounds (i) in the case of any marriage solemnized before the com¬ 
mencement of this Act, that the husband had married again before such com¬ 
mencement or that any other wife of the husband married before such 
commencement was alive at the time of the solemnization of the marriage of 
the petitioner provided that in either case the other wife is alive at the time 
of the presentation of the petition; or (ii) that the husband has since the 
solemnization of the marriage, been guilty of rape, sodomy or bestiality. 

Judicial sep>aration can be obtained by either party to a marriage whether 
solemnized before or after the commencement of the Act, on the groimd that 

the other spouse (1) is guilty of desertion; or (2) is guilty 
Judicial separa- of cruelty; or (3) is suffering from virulent leprosy; or (4) 

is suffering from venereal disease; or (5) is of unsound 
mind; or (6) is guilty of an act of adultery. 

Every matrimonial offence—^it must have been seen from the grounds for 
divorce stated above—is not treated imder the Act as immediately furnishing 
a ground for an action of divorce. Adultery, to mention only one instance, 
which imder the Special Marriage Act, 1954, is a ground for immediate 
divorce, may comprise even one act of infidelity. But adultery as a ground 
for divorce under the present Act can be established only by showing that 
the other party is living in adultery and one act of infidelity to the marriage 
tie furnishes only a ground for judicial separation. 


Distinction be¬ 
tween divorce and 
judicial separa¬ 
tion. 


Without going into the historical and other aspects of divorce* which 
prior to the English Matrimonial Causes Act, 1857, could be of two distinct 

types—absolute or a viculo matrivioiUi and limited or a 
mensa at thoro —it will suffice to observe that it is the 
divorce a mensa at thoro which is historically the back¬ 
ground of the action for judicial separation. The distinction 
between a decree for divorce and one for judicial separa¬ 
tion may be briefly stated. A decree for divorce has the effect of dissolving 
the marriage and puts an end to the marriage tie and the separation is absolute 
and final. A decree for judicial separation is one for legal separation and 
does not of itself result in dissolution of the marriage though it may furnish a 
ground for divorce where cohabitation has not been resumed for a space of 
two years after the passing of the same. It is in affirmance of the marriage 
and has the effect of suspending as it were the matrimonial and certain mutual 
rights and obligations of the parties. The separation is not absolute and final 
and the marriage tie continues to subsist. Tliere is always a locus poenitentiae 
and the parties may at any time resume cohabitation. 
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A comparison of the grounds on which divorce may be decreed with those 
which permit only judicial separation shows that the object and scheme of the 

Act is not to render divorces easy and even while giving 
Scheme of the hi cases of matrimonial offences so to frame the law 

SpMiar'^MarriaRe as would provide opportunities for mutual adjustment 
Act is different. between the parties. The scheme adopted in the Special 

Marriage Act is different in certain respects. Section 28 
of that enactment permits a decree of divorce being granted by mutual con¬ 
sent of the parties in the manner there provided. Section 23 of that Act lays 
down that a decree for judicial separation may be passed on grounds on which 
a decree for divorce may be granted under the Act. The approach of the 
Legislature to the problems of judicial separation and divorce is not the 
same in the two enactments and it would seem that the Legislature did not 
deem it desirable that in the present enactment the grounds for judicial 
separation and grounds for divorce should be identical or that they should in 
all respects be the same as in the Special Mamage Act, 1954. 

The grounds on which dissolution of marriage should be permissible must 
to some extent vary even in case of systems of law which recognize only a 
monogamous marriage and must remain a debatable subject. In a sense the 
grounds are bound to be somewhat arbitrary. The nature of the grounds and 
what should be regarded as matrimonial offences or misconduct on the part 
of one or both the parties must inevitabily raise some problems not easy of 
solution. The Legislature, it must have been seen, has sought to follow a 
middle course by not adopting any of the two extreme views one of which 
favours dissolution of the tie depending simply on the consent of the parties 
and the other which insists upon very stringent grounds. Divorce in case 
of Hindu marriage is not favoured; nor is it encouraged. It is discouraged 
but without enforcing conditions which may cause great hardship or drive 
parties to act in collusion with one another. 

The Act, it must have been noticed, brings about some fundamental and 
salutary changes in the law of marriage. Even if the Act seems to break 

violently with the past it has to be conceded that it is charac¬ 
teristic of the age which is one of great ideals and fast 
brou^f“b^t by changing social, economic and political theories. The 
the Act. following ch<inges hrought about by the Act in the law of 

marriage are particularly notable. 

I. A Hindu marriage, by which is meant a marriage solemnized in 
accordance with the requirements of the Act, can take place be¬ 
tween any two persons who come within the broad connotation 
given by the Act to the expression *Hindu* (S. 2). Inter-marriage 
between persons of different castes—Brahmin, Kshatri'ya, Vaishya 
and Sudra—or persons professing the Hindu, Buddhist, Jain or 
Sikh religion is not prohibited. Section 29 of the Act gives 
retrospective effect to this rule and lays down that a ceremonial 
marriage solemnized before the commencement of the Act between 
persons who come within the broad connotation of the expression 
‘Hindu’, if otherwise valid, shall not be deemed to be or to have 
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been inv^d by reason only of the fact that the parties belonged to 

^ese different religions or different castes. The division of 

f^dus fomerly made by reference to their castes Brahmin, 

l^hatriya, Vaishya and Sudra has now no bearing on the subject 
of marriage. 

II. Monogamy which is essentially the voluntary union for life of one 

man with one woman to the exclusion of all others, is now enforced 

by legislation [S. 5(ii)]. Any marriage between two Hindus 

solemmzed after the commencement of the Act is null and void if 

at the date of such marriage either party had a husband or wife 
living (S. 17). 

III. Bigamy is rendered punishable as an offence under the Penal Code 
(S. 17). 

IV. The conditions and requirements of a valid Hindu marriage are 
considerably simplified (Ss. 5 and 7). 

V. Reliefs by way of judicial separation, declaration of nullity of 
marriage and divorce are recognized (Ss. 10 to 13). 

Provision is made for legitimacy of children of void and voidable 
marriages (S. 16). 

VII. Provision is made for alimony pendente lite, permanent alimony 
and maintenance (Ss. 24 and 25). 

VIII. Wide discretionary powers are conferred on the court in any pro¬ 
ceeding under the Act, to pass orders relating to the custody, main¬ 
tenance and education of minor children of the parties (S. 26). 


An examination of the scheme and various provisions of the Act will 
show considerable sunilarity with the arrangement adopted and the language 

employed in the Special Marriage Act, 1954. Where the 
Decisions under Provisions are in pari materia, cases on the construction of 
Special Marriage the analogous provisions of that enactment will render 
Act, 1954. assistance in construing the provisions of the present Act 

But as the Joint Committee has itself observed their ap¬ 
proach to the problems of judicial separation and divorce was not entirely 
the same in case of the two enactments and that it was neither necessary nor 
desirable that the grounds for judicial separation and grounds for divorce 
should under the present Act be identical as in the Special Marriage Act. 
Moreover, it was felt that in case of the ceremonial marriage under this Act 
divorce should not be made easy and the law should be so framed as to provide 
the maximum opportunities for mutual adjustment and therefore the scheme 
of the present Act should in some respects be different. It is submitted that 
while the importance of decisions that may be given under the Special Marriage 
Act need not be minimised it will be necessary always to bear in mind that 
the scheme of the two enactments is not identical. 


A comparison of a number of provisions 
grounds for relief in matrimonial cases in the f 


ing those relating to 
enactment as also the 
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Special Marriage Act, 1954, with analogous provisions in 
—£ the English Matrimonial Causes Act, 1950, will show that 
Courts in Eng- they are based mainly on the English Act. The main prin- 
land. ciples are the same and likewise some important details. 

The deviations in principles are not on any major points and 
are introduced in order to adapt the law to Indian conditions. The wording 
of clearly defined principles in the English Act have been freely adopted in 
the present Act though the scheme of the present Act is in some respects 
materially different. On analogous provisions unaffected by the specialities 
of the English Act and on fundamental concepts and broad general principles 
decisions of courts in England can be helpful if utilised with due care. In a 
case under the Bombay Hindu Divorce Act {h) the Supreme Court drew 
largely on the English law in stating a number of broad general principles 
relating to desertion as a matrimonial offence. In a branch of law rules of 
which are inspired by the broad general principles of the Engbsh law on the 
subject, decisions of Courts in England in so far as they enunciate and 
expound those principles can always be of considerable guidance and 
assistance. Danger, however, lies in phrases used aptly enough, no doubt, in 
a particular context and opinions useful in their own sphere being treated as 
expressing doctrines of universal application or adopting those principles as 
riders to the actual statutory language. The rule of construction relating to 
provisions of enactments in pari materia is one of importance and great con¬ 
venience and aid from outside may legitimately be derived when any doubt¬ 
ful point of interpretation of any provision has to be solved, but resort to it 
simply on the ground of similarity must be avoided. In a field such as is 
covered by the present enactment great care is required when examining the 
decisions of Courts in England on the question of construction of any similar 
provisions. It will be noticed that despite the similarity there are in some 
cases changes in the language and the terminology employed. There are 
also differences in the scheme and framework of the two enactments. Even 
when examining provisions which may seem to be in pari materia it will be 
necessary to note that having regard to the scheme of the present Act and 
the framework in which any particular rule under consideration is enacted, 
the rule may require broader or restricted interpretation and it need not 
necessarily be construed in precisely the same way. 

Before proceeding to grant any relief under this Act, it is the duty of the 
Court in the first instance, in every case where it is possible so to do consis¬ 
tently with the nature and circumstances of the case, to 
Duty of the make every endeavour to bring about a reconciliation be- 
Court^ tween the parties. In proceedings under the Act, whether 

defended or not, it is also the duty of the Court to see that 
the petitioner is not taking advantage of his or her own wrong and to satisfy 
itself that the evidence does not disclose any statutory bar such as coimivance, 
condonation, collusion, unnecessary delay in instituting proceedings or any 
other legal ground why relief should not be granted even though the matri¬ 
monial offence on the part of the other spouse may have been proved (S. 23), 
It is with jealous care that the Court interferes with the obligations of the 

(h) Bipin Chander v. Prabhawati (1956) S.C.R. 838, (1957) 59 Bom. L.R. 322, ('57) A.S.C. 176. 
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marriage vow. It must not lose sight of the fact that dissolution of marriage 
is a matter of grave import and the last expedient of the law. The Court 
must not overlook that unlike the English enactment the Act leaves little dis¬ 
cretion wi^ it in the matter of granting or withholding relief. It must, there- 
refrain from analogy drawn from cases decided‘under other enactments 
which confer unfettered discretion on the Court by recognising that certain 
bars to relief are discretionary and not absolute (i). At the same time it is 
the duty of the Court to act with sound discernment and where a ground for 
relief is established it must act on it; and while applying any of the statutory 
bars laid down in sec. 23 it must not act on any preconceived classification of 
circumstances but on the broad principles on which those statutory bars rest 
and must see that it does not apply them in a manner as would result in ciny 
unreasonable withholding of the relief which it is its duty to grant. 


« (0 See Notes wder S. 23. 
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No. 25 OF 1955 


[18th May, 1955] 

An Act to amend and codify the law relating to marriage among Hindus. 

Be it enacted by Parliament in the Sixth Year of the Republic of India as 

follows: — 

preamble.—A preamble to an enactment of the Legislature was formerly 
regarded as key to open the mind of the makers of the Act, and mischief 
which they intended to redress. The practice of inserting elaborate preambles 
in enactments of the Legislature has disappeared and it is now regarded as 
well settled law that a preamble cannot either restrict or extend the enacting 
part when the language and the scope of an Act are not open to doubt. It 
sometimes happens that a preamble is narrow but the enacting words large. 
The preamble to the present Act speaks only of the law relating to marriage. 
Under the legislative practice followed in India it is not unusual to lay down 
the law relating to the formation of marriage as also its dissolution and other 
allied matters in the same enactment. The Act lays down rules relating to 
the solemnization and requirements of a valid Hindu marriage. It also lays 
down rules relating to restitution of conjugal rights, judicial separation, nullity 
of marriage, divorce, legitimacy of children and other allied matters. 

Codifying Act.—It is clear from the preamble that it is intended by the 
Act not merely to amend but to ameitd and codijy the law relating to marriage 
among Hindus. The object of codification of a particular branch of law is 
that, on any matter specifically dealt with by it, such law should be sought for 
in the codified enactment itself. Where a statute is expressly said to codify 
the law, the Court, as a general rule, is not at liberty to go outside the law so 
created simply because before the existence of that enactment another law 
prevailed. The following observations of Lord Herschell in Bank of England 
V. Vagliano (j) in a passage which has now become locus classiciis, were cited 
with approval by the Judicial Committee of the Privy Council in Norendra 
Nath V. Kamalbasini Dost (k): “The proper course is in the first instance to 
examine the language of the Statute and to ask what is its natural meaning 
uninfluenced by any considerations derived from the previous state of the 
law and not to start with enquiring how the law previously stood, and then 
assuming that it was probably intended to leave it unaltered, to see if the 
words of the enactment will bear an interpretation in conformity with this 
view. If a Statute, intended to embody in a code a particular branch of the 
law, is to be treated in this fashion, it appears to me that its utility will be 
almost entirely destroyed, and the very object with which it was enacted will 
be frustrated. The purpose of such a statute surely was that on any point 


(0 (1891) A.C. 107. 


(*) 23 Cal- 563, 571, 572 (P.C.). 
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Specifically dealt with by it, the law should be ascertained by interpreting 
the language used instead of, as before, roaming over a vast number of autho¬ 
rities in order to discover what the law was, extracting it by a minute critical 
examination of the prior decisions. . . 

A codifying statute does not, however, altogether exclude reference to 
earlier law on the subjects covered by the statute for the purpose of throwing 
light on the true interpretation of the words of the statute, where they are 
open to rival constructions. In respect of matters specifically dealt within the 
statute earlier law cannot be invoked otherwise than for this limited purpose; 
it cannot be relied on for the purp>ose of adding to it something which is not 
there. The following general observations of the House of Lords in England 
in Quebec Railway Co. v. Vandry (1) may be found useful “The first step, 
the indispensable starting point, is to take the codifying enactment itself and 
to examine its words, and to ask whether their meaning is plain. Only if 
the enactment is not plain can light be usefully sought from exterior source. 
Of course it must' not be forgotten what the enactment is, namely a code of 
systematised principles and rules, not a body of administrative directions or 
an institutional exposition. Of course also the Code, or at least the cognate 
sections, should be read as a whole, forming a connected scheme; they are 
not a series of detached enactments. Of course, again, there is a point at 
which mere hnguistic clearness only masks the obscurity of actual provisions 
or leads to such irrational or unjust results that, however clear the actual 
expressions may be, the conclusion is still clearer that no such meaning could 
have been intended by the Legislature.” Question may arise whether this 
Act is a complete code in the sense of comprehensive legislaticm dealing with 
every phase and aspect of the law of marriage. In an Act intituled an Act 
to amend and codify a f>articular branch of law, in so far as there is express 
enactment, that alone must be looked at since the Court is bound by it and 
can look to nothing else and the express enactment must govern the rights of 
the parties even though it has radically altered or modified the prior law. The 
Act both amends and codifies the law of marriage and, as has already been 
pointed out (m), has made a number of fundamental and important changes 
in the prior law. Reference in this connection may be made to S. 4 which 
gives over-riding effect to the provisions of the Act. It follows that with 
respect to matters for which provision is made in the Act the prior law ceases 
to have effect to the extent laid down in that section. It also follows that in 
respect of matters for which no provision is made in the Act the old law must 
continue to remain applicable though such matters are indeed few. 

When law has been codified, it cannot be modified gradually from day to 
day as the changing circumstances of the community require, by rules made 
to meet those imperceptibly changing conditions and any modification how¬ 
ever small must be made by the Parliament. 

Rules of interpretation of statute.—^The following are the princji^ 
rules relating to the interpretation of statutes. The fundamental princip e 

(I) (1920) A.C 662. ("*) Se« pp. 661-662, supra. 
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of interpretation of a statute is that it should be construed according to 

the intent of the Legislature which passed the Act. If the 
Le^lature words of the statute are in themselves precise and un¬ 

ambiguous, then no more can be necessary than to expound 
those words in their natural and ordinary sense. The words themselves alone 
do, in such case, best declare the intention of the law-giver. There is another 
rule, however, which must not be overlooked in this connection. It is to the 
effect that the Court must not create or imagine an ambiguity where it really 
does not exist. To do so would in many cases frustrate the enactment and 
defeat the general intention of the Legislature (n). 

As a general rule, the intention of the Legislature is to be gathered from 
the language used and the Court’s function is not to say what the Legislature 
meant but to ascertain what the Legislature has said it meant. As was observ¬ 
ed by Lord Watson in Salomon v, Salomon & Co. (o), “Intention of the 
Legislature is a common but very slippery phrase, which popularly under¬ 
stood, may signify anything from intention embodied in positive enactment to 
speculative opinion as to what the Legislature probably would have meant, 
although there has been an omission to enact it. In a Court of Law or Equity, 
what the Legislature intended to be done or not to be done can only be 
legitimately ascertained from that which it has chosen to enact, either in 
express words or by reasonable and necessary implication.” 

One of the most important rules of construction is the rule of literal con¬ 
struction, and Courts are bound to construe provisions of the Statute accord¬ 
ing to their plain and obvious meaning. If there is nothing 
Literal construe- modify, nothing to alter, nothing to qualify, the language 
tion. which the statute contains, it must be construed in the 

ordinary and natural meaning of the words and sentences 
(p). It has been repeatedly observed that in construing enacted words the 
Court is not concerned with the policy involved or with the result, injurious 
or otherwise, which may follow from giving effect to the language used by 
the Legislature (q). 

The grammatical and ordinary sense of the words is to be adhered to, 
unless that would lead to some absurdity or some repugnancy or inconsistency 
with the rest of the statute, in which case the grammatical and ordinary sense 
of the words may be modified so as to avoid that absurdity and inconsistency, 
but no further (r). 

When the language of a section is not only plain, but admits of but one 
meaning, the task of interpretation can hardly be said to arise. Ahsoluta 
sententia expositore non indiget. Such language best declares without more 


(n) See per Lord Davey in Powell v. Kepton 
Park Race Coune Co. U899) A.C. 143, 185; 
Nepra V. Sayer (1928) 35 Cal. 67^ 7S; Finch v. 
Finc;» (1943) Lah. 763, 776. 

(a) (1897) A.C. 22, 38; alio see In re Hunger- 
ford Inceitment Trurt Ld. (1933) 62 Cal. 133; 
Bishunlal v. Jagarnath (1943) 22 Pat. 148. 

(p) Co.T V. Hakes (1890) 13 App. Cas. 306, 342. 
Also see Muhammad v. Commissioner of Income- 
tax (1931) 12 Lah. 129 (F.B.); Gurmukh Singh v. 


Intazamia Committee (1942) Lah. 217 (F.B.). 

(q) Attorney-General of Alberta v. Attorney- 
General of Canada, A.I.R. (1945) P.C. 76; Tukino 
V. Aotea Dist. M.L. Board, X.I.R. (1941) P.C. 109. 

(r) Grey v. Pearson (1837) 6 H.L. Ca. 61, 106; 
Bodrha Mia v. Raijab AH. A.I.R. (1946) Cal. 348 
(F.B.); S/iiD Charan v. Ram Soron (1943) Lah. 497 
(F.B.); L.H. Sugar Foctones v. Moti (1941) All. 471 
(F.B.); In re Krishnamurthi Ayyar (1942) Mad. 9. 
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the intention of the law-giver and is decisive of it (s). It would be cootrary 
to all rules of construction to read words into a statute unl e ss it is absolutely 
necessary to do so (t). The Court cannot appropriate to itself the duty of 
supplying any deficiencies in the statute. It will not add or amend or by 
construction make up such deficiencies. Whether the omission appears to 
have flowed from forgetfulness of the draftsman or is intentional is no concern 
of the Court and it is well settled that a castis omissus cannot be supplied by 
a Court of Law, for that would, be to make laws (u), 

If, however, the words of provision are sufficiently flexible, it can be 
construed in the. sense which if less correct grammatically, is more in harmony 
with the intention of the Legislature; and to arrive at the real meaning, it may 
be necessary to get an exact conception of the aim, scope and object of the 
whole Act (v). The true meaning of any passage of the statute is that which 
best harmonises with the object and with every other passage of the statute, 
and it is a well settled rule that the same words are to be priTna jacie constru¬ 
ed in the same sense in the different parts of the same statute (to). A Court 
should not deal separately with the terms of an enactment which is in its 
nature composite. It should avail itself, as an aid to construction, of the 
light thrown upon each of its expressions by the presence within it of the 
others. Further in its construction of words it should pay sufficient regard 
to the setting in which they are found (x). A well-established rule applicable 
to all statutes is the rule of construction ex uiserribits actus. The Court is 
bound to see that the interpretation it puts on a particular provision makes 
a consistent enactment of the whole statute. 


In general it is true that in dealing with matters relating to the general 
public, a statute is presumed to use words in their popular sense—uti loquitur 
imlpus. But it has to be remembered that the meaning of words is found not 
so much in a strictly grammatical or etymological propriety of language, nor 
even in its popular sense, as in the subject or in the occasion on which they 
are used, and the object to be attained. General words, however wide in the 
abstract, are more or less elastic, and admit of restriction or expansion to suit 
the subject-matter (y). It is sometimes said that words in a statute are to be 
understood in a legal sense. That principle is of cogency when the words in 
question represent only legal conceptions. The popular use of such words 
may not represent the primary meaning of the words, but some half under¬ 
standing of them ( 2 ). 

The Court cannot look into the proceedings of the Legislature to see what 
took place there during the passage of the Bill which passed into the law. 
it cannot seek the assistance of the debates in the Legislative Council, or the 


(s) Maxxvell on Interpretation of Statutes, (1962) 
11th Editicm, p. 4. 

(t) Renulu Bose v. Manmatha Nath (1945) 49 
C»l. W.N. 491 (P.C.). 

(u) Kamalaranian Roy v. Secretary of State, 
A.I.R. (1938) P.C. 281; Gurdial Singh v. The Can- 
tral Board, Local Committee, Amritsar (1928) 9 
Lah. 689, 698, 699. 

(o) In re Mayfair Property Co. (1898) 2 Ch. 28 
35. 

(to) Ganpat v. Vithal (1941) 43 Bom. L.R. 976; 


Spencer v. MetropolUan Board of Works ^ 

ChJ}. 142- Khan Cui v. Lakhe StngK A-I-H- 
(1928) Lah. 609 (F.B.); Tunjuand v. Board or 

Trade (1886) 55 L.J.Q.B. 417. 

(X) Vacuum OQ Co. v. Secrmary of State 

56 Boro. 313 (F.C.). _ ^ _ . . _ 

(V) Wandsworth Board of Works v tntted Teij^ 

phZe Co., 13 Q.BJ). 904, 920; ^^9 

pretation of Statutes. (1962) 11th P ^ 

(X) Lord Adoocate v. Stetaart (J962) A.C. 344. 
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report of the Select Committee for the purpose of interpreting a statute. Nor 
will it, for such a purpose, refer to any statements of objects and reasons 
annexed to a Bill brought before the Legislature (a). 


Another rule of construction which must not be overlooked in dealing 
with an Act like the present one is that the proper course is in the first 

instance to examine the language of the statute and to ask 
Reference to what is its natural meaning, uninfluenced by any considera- 
previous law. tions derived from the previous state of the law, and not 

to start with inquiring how the law previously stood, and 
then, assuming that it was probably intended to leave it unaltered, to see if 
the words of the enactment will bear an interpretation in conformity with this 
view (b). 


Headings. 


The heading of a chapter can be looked at for the pur 
pose of interpreting a section in the statute (c). 


It has been observed by the Judicial Committee of the Privy Council, that 
marginal notes to the sections cannot be referred to for the purpose of cons¬ 
truing an Act of the Legislature (d). There is no reason. 
Marginal notes. however, why marginal notes may not be looked at in order 

to see the general trend of a section (c). 


Recent Enactments.—It is a sound principle of interpretation of statutes 
that whenever it is possible to do so the Court will construe provisions which 
appear to conflict so that they harmonise. This principle is also applicable to 
provisions in different statutes which form part of a scheme of legislation as 
in case of the recent four enactments. 


(rt) Kunuir v. Arabinda Bo^e, A.I.R. 

(19-72) S.C. 369; Mnhalakshmi v. Sham Ronipnt 
(1941) 1 C.-iI. 499; Krishna Aijyangar v. Nalla Per- 
umal (1920) 43 Mad, 550, 565 (P.C.); Baf Mai v. 
Harnam Singh (1928) 9 Lah, 260; Dina Nath v. 
Sa(t Protad (1922) 27 Cal. W.N. 115; Gopal Pan- 
detj V. Parsotam (1883) 5 All. 121 (F.B.): Admini- 
Hrator-Gcncral v. Premlal (1895) 22 Cal. 788 

(P.C.); Taniifannessa v. Pttrna Chandra, A.I.R. 
(1927) Cal. 821. Also tee Shantanand v. Ba*u- 
detaiwnd (1930) 52 All. 619 (F.B.). 

ci>) Bonfc of England v. Vagliano (1891) A*C. 
107, 144, 143; Despatie v. Tremblay (1921) 1 A.C. 
702, 709; Norendra Nath v. Kamalabasini (1896) 
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Chapter I 


PRELIMINARY 


1. (1) This Act may be called the Hindu Marriage Act, 1955. 

(2) It extends to the whole of India except the 
Short title and State of Jammu and Kashmir, and applies also to 

Hindus domicUed in the territories to which this Act 
extends who are outside the said territories. 


Commencement and extent.—The Act received the assent of the President 
on 18th May 1955 and came into operation on that day (j). 

The Act applies to Hindus in the whole of India except the State of 
Jammu and Kashmir. It has now by appropriate legislation been applied also 
in Janunu and Kashmir. Hie Act also applies to Hindus domiciled in India 
but who are living outside India. The general principle of private inter¬ 
national law is that the lex loci governs matters relating to immovable pro¬ 
perty and the law of the domicile governs personal relations. 

Some of the principles which determine domicile were considered by the 
Supreme Court in the undermentioned case (/I). 


2. (1) This Act applies 


Application 

Act. 


of 


(a) to any person who is a Hindu by religion in 
any of its forms or developments, including a 
Virashaiva, a Lingayat or a follower of the 
Brahmo, Prarthana or Aiya Samaj, 


(b) to any person who is a Buddhist, Jaina or 
and 


by religion. 


(c) 


to any other person domiciled in the territories to which this 
Act extends who is not a Mxislim, Christian, Parsi or Jew by 
religion, unless it is proved that any such person woiJd not 
have been governed by the Hindu law or by any custom or 
usage as part of that law in respect of any of the matters dealt 
with herein if this Act had not been passed. 


Explanation .—The following persons are Hindus, Buddhists, 
as or Sikhs by religion, as the case may be: — 

(a) any child, legitimate or illegitimate, both of whose parents 
are Hindus. Buddhists, Jainas or Sikhs by religion; 


(/) S. 5 (IKb). C«n] CUi 


Act. 


(• 


(/I) 
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(b) any child, legitimate or illegitimate, one of whose parents 
is a Hindu, Buddhist, Jaina or Sikh by religion and who is 
brought up as a member of the tribe, community, group 
or family to which such parent belongs or belonged; and 

(c) any person who is a convert or re-convert to the Hindu, 
Buddhist, Jaina or Sikh religion. 

(2) Notwithstanding anything contained in sub-section (1), 
nothing contained in this Act shall apply to the members of any 
Scheduled Tribe within the meaning of clause (25) of article 366 of 
the Constitution unless the Central Government, by notification in 
the Official Gazette, otherwise directs. 

(3) The expression ‘Hindu’ in any portion of this Act shall be 
construed as if it included a person who, though not a Hindu by 
religion, is, nevertheless, a person to whom this Act applies by virtue 
of the provisions contained in this section. 

Persons governed by the Act.—The word ‘Hindu* does not denote any 
particular religion or community. During the last hundred years and more 
it has been a nomenclature used to refer comprehensively to various categories 
of people for purposes of personal law. It has been applied to dissenters and 
non-conformists and even to those who have entirely repudiated Brahminism. 
It has been applied to various religious sects and bodies which at various 
periods and in circumstances developed out of, or split off from, the Hindu 
system but whose members have nevertheless continued to live under the 
Hindu law and the Courts have generally put a liberal construction upon 
enactments relating to the personal laws applicable to Hindus. In the Note 
to clause 2 of the Hindu Marriage Bill it was observed; “At present, Hindu 
law applies (i) to Hindus by birth, and to Hindus by religion, that is to say. 
to converts and re-converts to Hinduism, (ii) to iUegitimate children where 
both parents are Hindus, (iii) to illegitimate children where the mother is a 
Hindu and the children are brought up as Hindus, (iv) to Brahmos, Arya 
Samajists, Langayats and to persons who may have deviated from orthodox 
standards of Hinduism in matters of diet and ceremonial observances and to 
every other person who may be regarded as Hindu unless he can show some 
valid local, tribal or family custom to the contrary and (v) to Jains, Sikhs and 
Buddhists”. This section in effect seeks to codify the existing law on the 

question. 

Sub-sec. (l)(a): Hindu.—The words in this sub-section “any person, who 
is a Hindu by religion in any of its forms and developments” give legislative 
approval to the numerous decisions of Courts on the subject noted in § 6 
including pronouncements of the Judicial Committee of the Privy Council. 
In a judgment of the Calcutta High Court in a matter which was ultimately 
decided by the Privy Council it was observed: “The Hindu religion is marvel¬ 
lously catholic and elastic. Its theology is marked by eclecticism and tolerance 
and almost unlimited freedom of private worship. Its social code is much more 
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stringent, but amongst its different castes and sections it exhibits wide diver- 
sity of practice” (g). 

Sub-sec. (l)(b).—The Act applies not merely to Hindus bv reUgion but 
also to persons who profess the Buddhist, Jain or Sikh religion. Persons who 

profess any of these four religions are included in the wide categorv of persons 
governed by this Act. 

The effect of the four new Acts is to give legislative sanction to the 
existing previous law that even though Jains may not be Hindus bv religion 
they are to be governed by the same law as the Hindus. 

Sub-sec. (l)(c). It is not a mere laconism to observe that for the pur¬ 
poses of this Act it is easier to say who are not Hindus or that the practical 
separation of Hindus from non-Hindus is not a matter of much difficulty. This 
sub-section adopts the negative form and in effect lays down that it is to be 
presumed, until the contrary is proved, that any person who is not a Muslim. 
Christian, Parsi or Jew by religion is governed by this Act. The purpose is 

to avoid as far as possible detailed and at tunes complex inquiries into the 
matter. 

Explanation (b).—This explanation deals with legitimate children of 
mixed marriages where one of the parents is a Hindu, Buddhist, Jain or Sikh. 

It also deals with illegitimate children, one of whose parents is a Hindu. Bud¬ 
dhist, Jain or Sikh. Such legitimate or illegitimate children, if brought up 
in the religion of any such parent, are governed by the Act. Reference may 
be made to the undermentioned case (g2). 

Explanation (c).—This explanation gives legislative sanction to the view 
that conversion or reconversion of any person to Hindu religion, whatever be 
the other faith to which that person might have belonged or been converted 
to, attracts with it the application of the Act. A European does not become 
a Hindu merely because he professes a theoretical allegiance to the Hindu 
faith, or is an ardent admirer and advocate of Hinduism and its practices. 
But if he abdicates his religion by a clear act of renunciation and can be said 
to have in fact adopted the Hindu religion, he may justly be regarded as a 
Hindu within the meaning of that expression as understood in this Act. The 
best evidence of such conversion would be an actual formal conversion (h). 

Sub-sec. (2): Scheduled Tribes.—Clause 25 of Article 366 of the Consti¬ 
tution defines the expression ‘Scheduled Tribes* and Article 342 enacts the 
manner in which these tribes may be notified. This was done by the Consti¬ 
tution (Scheduled Tribes) Order, 1950, and by the Constitution (Scheduled 
Tribes) Order, 1951. The present sub-section has the effect of laying down 
that persons belonging to such notified tribes will in matters of marriage 
continue to be governed by the personal law which was hitherto applied to 


(g) Bhagwan Koer v. Bose (1904) 31 Cal. 11, IS. (h) Reference may be made to Ratorm v. Admi- 
(gl) Commissioner of "Wealth Tax v. Champa nistrator-X^eneral of Madras fl929) 32 Mad. J6*>, 
Kumari (1972) A.S.C. 2119. and Muthusami v. Mositamani (3910) 33 Mad- 3-12, 

(g2) Rota Maria v. Commissioner of Wealth Tax where earlier decisions are reviewed. 
r70) A.M- 249. 


Ss. 2, 3 


THE HINDU MARRIAGE ACT 


673 


them and not by any of the provisions of this Act unless the Central Govern¬ 
ment by notification directs that any such provisions should be applicable to 
them (hi). 

Sub-sec. (3).—This sub-section is enacted to make it abundantly clear 
that the expression ‘Hindu’ wherever used in the Act iS to be understood in 
the inclusive and comprehensive significance given to it in this section. Also 
see ‘Persons governed by the Act’ at p. 671 supra. 


3. In this Act, unless the context othei'wise requires,— 


Definitions. 


(a) the expressions “custom” and “usage” signify 
any rule which, having been continuously and 
uniformly observed for a long time, has obtained the 
force of law among Hindus in any local area, tribe, commu¬ 
nity, group or family; 

Provided that the rule is certain and not unreasonable 
or opposed to public policy; and 


Provided furher that in the case of a rule applicable 
only to a family it has not been discontinued by the family; 

(b) “district court” means, in any area for which there is a city 
civil court, that court, and in any other area the principal 
civil court of original jurisdiction, and includes any other 
civil court which may be specified by the State Government, 
by notification in the Official Gazette, as having jurisdiction 
in respect of the matters dealt with in this Act; 

(c) “full blood” and “half blood”—two persons are said to be 
related to each other by full blood when they are descended 
from a common ancestor by the same wife and by half 
blood when they are descended from a common ancestor 
but by different wives; 

(d) “uterine blood”—two persons are said to be related to each 
other by uterine blood when they are descended from a 
common ancestress but by different husbands; 

Explanation .—In clauses (c) and (d), “ancestor” includes 
the father and “ancestress” the mother; 

(e) “prescribed” means prescribed by rules made under this 
Act; 

(f) (i) '*sapinda relationship” with reference to any person 

extends as far as the third generation (inclusive) in 
the line of ascent through the mother, and the fifth 
(inclusive) in the line of ascent through the father, the 

ihl) Dfuarath v. Cura Dvwa (’72) A. Orissa 78 casU-). 

(Act is mot appikable to members of Bathudi sul>- 


h1/'43 
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line being traced upwards in each case from the person 
concerned, who is to be counted as the first generation; 

(ii) two persons are said to be ^‘sapindas’^ of each other if 
one is a lineal ascendant of the other within the limits 
of sapinda relationship, or if they have a common lineal 
ascendant who is within the limits of sapinda relation¬ 
ship with reference to each of them; 

(g) degrees of prohibited relationship”—two persons are said 
to be within the “degrees of prohibited relationship”— 

(i) if one is a lineal ascendant of the other; or 

(ii) if one was the wife or husband of a lineal ascendant or 
descendant of the other; or 

(iii) if one was the wife of the brother or of the father’s or 
mother s brother or of the grandfather’s or grand¬ 
mother’s brother of the other; or 

(iv) if the two are brother and sister, imcle and niece, aunt 
and nephew, or children of brother and sister or of 
two brothers or of two sisters; 

Explanation .—^For the purposes of clauses (f) and (g), relation¬ 
ship includes— 

(i) relationship by half or uterine blood as well as by full 
blood; 

(ii) illegitimate blood relationship as well as legitimate; 

(iii) relationship by adoption as well as by blood; 

and all terms of relationship in those clauses shall be construed 
accordingly. 

It will be seen that the definitions given in this section are not all intended 
to economise words or to serve merely as a little dictionary. Most of the 
definitions lay down legal principles. 

“Unless the context otherwise requires,”—The definitions and abbrevia¬ 
tions given in this section have to be read subject to the qualification that 
their application must not be inconsistent with the context or subject-matter. 
Even when an Act contains a section giving definitions the latter may not be 
applicable in all the contexts. Where there is something repugnant in the 
context showing that the definition will not fit, the Court will give such mean¬ 
ing to the expression as will be more in harmony with the context and allow 
it to prevail over the “artificial conceptions” of the definitions clause. 

Cl. (a) “Custom”: “usage”.—^It is generally said that custom must be 
ancient, certain and reasonable. It will be noticed that the definition in clause 
(a) does not use the expression ancient but speaks of the observance of a 
custom or usage “for a long time”. The English rule that “a custom, in order 
that it may be legal and binding, must have been used so long that the 
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lucinory of man runneth not to the contrary” has not been strictly applied to 
liidiau conditions. All that is necessary to prove is that the custom or usage 
l\as been acted upon in practice for such a long period and with such invaria¬ 
bility and continuity as to show that it has by common consent been sub¬ 
mitted to as the established governing rule in any local area, tribe, community, 
group or family. Certainty and reasonableness ai*e also indispensable elements 
of the rule. An essential attribute of a valid custom and one emphasized in 
this clause is that it must not be opposed to public policy. The determination 
of what is opposed to the so-called public policy or policy of the law has 
necessarily varied from time to time. While the principle underlying the 
rule do not vary, the application of the rule must in a large measure depend 
upon public opinion and current notions of what is good for the public. One 
tost which may help is that the custom or usage must have no general 
tendency to do wrong or injury. Each case of custom or usage must rest 
ui)on its own peculiar nature and facts and no hard and fast rule can be laid 
down. 

Also see §§ 15 to 20 ante and section 4 post. 

Cl. (b): “District Court.”—The expression “district” as defined in Section 
2(4) of the Civil Procedure Code means “the local limits of the jurisdiction 
of a principal Civil Court of original jurisdiction (hereinafter called a ‘District 
Court’), and includes the local limits of the ordinary original civil jurisdiction 
of a High Court”. Following this definition the expression ‘District Court’ 
must be understood to include a High Court in the exercise of its ordinary ori¬ 
ginal civil jurisdiction (i). But where there is a City Civil Court, the City 
Civil Court alone and not the High Court would be the ‘District Court* for 
the purposes of this Act. Section 19 of the Act deals with jurisdiction and 
lays down that: “Every petition under this Act shall be presented to the 
District Court within the local limits of whose ordinary original civil jurisdic¬ 
tion the marriage was solemnized or the husband and wife reside or last resid¬ 
ed together”. 

Also see Notes under Section 19 post. 

CIs. (c) and (d): “Full blood: Half blood: Uterine blood”.—Question of 
relationship subsisting between the parties to a marriage becomes material 
when dealing with restrictions arising from sapinda relationship and degrees 
of prohibited relationship because subject to limited exceptions there are 
certain prohibitions which are absolutely imperative in their nature. Rela¬ 
tionship by full blood or half blood or uterine blood or by adoption may bring 
the parties within those imperative bars and render void marriage between 

them. 

Cl. (e): “prescribed”.—The Act lays down in Section 8 that the State 
Government may make rules relating to registration of marriages. Section 14 
empowers the High Court to make certain rules and Section 21 confers rule- 
making powers on the High Court for the purpose of regulating the procedure 
to be followed in case of petitions under the Act. 


(i) Kgdarnuth v. Cotush (1907) 12 C.W.N. 446. 
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Cl. ({): “Sapinda relationship”.—Clause (f) of this section defines 
saptnda relationship by laying down the manner of computing degrees of 
^cent and relationship for the purpose of marriage. Section 5 [Cl (v)] lays 
down as one of the conditions of a valid marriage that the parties must not be 
sapindas of each other unless there is a custom or usage govemijig each of 
them which permits of a marriage between them. Under the old law sapinda 
relationship was of primary importance in matters of succession to the property 
of a male Hindu and sapindas belonged to the first class of heirs. The different 
classes of heirs recognised by the Mitakshara and the Dayabhaga have now 
ceased to exist in case of devolution of property of a male Hindu and the new 
scheme of succession evolved by the Hindu Succession Act, 1956, does not 
proceed with sapinda relationship as the indispensable starting point. Sapinda 
relationship was also a governing consideration in determining prohibited 
degrees of marriage. The concept of sapinda relationship appears to have 
been retained in the present Act as more convenient in dealing" with the ques¬ 
tion of degrees of prohibited relationship in marriage. The five and three 
degrees mentioned in the definition are of vital importance and the rule re¬ 
quires to be carefully applied. The note to clause 3 of the Hindu Marriage 
and Divorce Bill states that the strict rule prohibiting marriage wathin the 
limits of sapinda relationship as defined in the Smritis (seven and five 
degrees) have been considerably relaxed by custom and the limits have there¬ 
fore been reduced to five and three degrees, as is generally recognised now. 
Not only has the sapinda relationship been interpreted in different ways by 
different authors, but the rule itself has been subject to modification by 
custom. Some defimte limits had therefore to be provided for which accord 
with judicially recognised customs or well-established customs. 

The general rule, therefore, is that no valid marriage can take place 
between two persons who are sapindas of each other as defined in this clause. 
This clause read with the Explanation added at the end of the section princi¬ 
pally rules that: 

1. Sapinda relationship extends as far as the third generation in the 
line of ascent through the mother in case of both the parties. 

2. Sapinda relationship extends as far as the fifth generation in the line 
of ascent through the father in case of both the parties. 

3. Sapinda relationship may subsist in case of both the parties through 
the father or in case of both through the mother; or it may subsist 
in case of one of them through the father and in case of the other 
through the mother. 

4. The line is traced upwards in case of both the parties counting each 
of them as the first generation; the generations in the line of ascent 
whether three or five are to be counted inclusive of the persons con¬ 
cerned and the common ancestor or ancestress. 

5. The line of ascent to be traced is not restricted to male ancestors. 
Thus for instance a person’s father’s mother’s father as also his father s 
father are in the line of ascent through the father. Similarly the 
mother’s mother and mother’s father are in the line of ascent through 
the mother. The computation of generations as such cannot present 
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any difficulty but question may arise, from the retention by the 
Legislature of the expression sapinda relationship, whether the line 
must pass only through male ascendants of the father or may pass 
through male or female ascendants of the father without differentia¬ 
ting between such ascendants. There was an irreconciliable conflict 
of views on the question under the old law in dealing with sapinda 
relationship as understood in the context of prohibited degrees of 
marriage and the relevant texts were differently interpreted. Even 
if reference to the old law on the subject is deemed permissible no 
useful guidance can be derived by reverting to the controversy under 
the old law however interesting the subject may be. The use of the 
word ‘through* in the expression ‘in the line of ascent through the 
father’ and the word ‘generation’ which means a single succession in 
natural descent, indicate that the relationship is not confined to the 
case of direct male ascendants of the father and it is submitted that 
the language used must be understood as comprehending both male 
and female ascendants of the father so that in tracing the line of 
ascent to the fifth generation through the father there can be the 
intervention of both male and female ascendants. Moreover there is 
other intrinsic evidence which supports this construction and that is 
the use of the expression ‘lineal ascendant’ in clause (f) (ii) which is 
also used in clause (g). In latter clause it is obvious that the expres¬ 
sion lineal ascendant applies both to the male and female ascendants 
of a father and mother. Explanation (i) also supports this construc¬ 
tion. It may be said on the other hand that while one’s own maternal 
line is shortened to three generations there is no reason why the 
father’s maternal line and even the father’s mother’s maternal line 
should feature in the computation and largely increase the number 
of sapinda relations. The language of the clause, however, supports 
the construction submitted above. 


6. Sapinda relationship includes relationship by half or uterine blood as 
well as by full blood and also by adoption. It also includes both 
legitimate and illegitimate blood relationship. 


The following diagrams will enable the reader to understand the rules 
applicable in determining sapinda relationship in respect of marriage through 

the bridegroom’s father: 
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bridegroom; F is his father; FI to F4 are his fathers 
ancestors; FM is his father’s mother; and FMF, FAfFF and FMFFF are his 
^rs mothers paternal ancestors. 5, S5, S5S, 5551 and 5555 are the «n 

Sreat grand^n of F3. B is another son of FAfFF. *m to Dll 
are all females relationship between whom and ^4 is to be considered. 

of A the TOmmon ancestor of A and D2, is the father’s father’s father’s father 

Unhand the Xrd^Vpnpi^r ^ generation from A in A’s fathers 

of each othel ^ ^ generaUon from D2 m her mother’s line, A and D2 are sapindas 

(b) F3 the wmmon ancestor of A and D4 is the father’s father’s father’s father nf A 
^^tit i£i til ftII generation from A in A’s fathers line 

n^t Wow"e%"i;r^° a ^ 

is in thl diagram is the fifth generation from A in A’s fathers line. He 

in her fath^’i^lfne from D5 m her father’s line; and the fifth generation from D6 

of D^licVifse U ^ "ot- However, a sapinda 

oi Ui because F3 is in the sixth generation from D7 in her father’s line. 

shin can generation from A in A’s father’s line. So no sapinda relation- 

althoSffh such w^fe® de"^ descendant of F4 (other than in 5ie line of F3) 

nurXr of genlr^^ ^ removed from F4 by more than the specified 

generation from A and the position of A and any female 
illustration (other than in the line of FMFF) will be same as in the previous 

nf A ancestor of A and D9, is the father’s mother’s father’s father 

fAthpr'c linA txryS^?v^^ 4 i? FAfFF IS the fifth generation from A in A^s 

of each other^^ third generation from D9 in her mother^s line, A and D9 are sapindas 

common ancestor of A and Dll, is the father’s mother’s fathers 

iV5 of A ^d ^e fathers mother’s father’s father of Dll. As FMFF is the fifth gene- 

aVa mJ” ^ -As fathers line and the fifth generation from Dll in her father’s line, 

A and Dll are sapindas of each other. 


F2 



D7 SSSS 


DS 

^ Ae a^ve diagram A is the bridegroom. F2 is his father’s father’s father. 5, 55. 555, 
w'd SSSS are the son, grandson, great grandsons and gi'eat great grandson of F2, D1 
to Do are all females relationship between whom and A is to be considered. 

, (® ^ common ancestor of A and D1 to D8, is the fourth generation from A in 

As famers Ime. He is the third generation from D2 in her mother’s line and the fourth 

generation from D3 in her mother’s line. A and D2 are sapindas but A and D3 are not 
sapindas of each other. 

(b) A and D4 are sapindas of each other because F2 the common ancestor is the 
fowth generation from A in A’s fatheFs line and the third generation from D4 in her 
fathers line. But A and D5 are not sapindas of each other because F2 the common 
ancestor is in the fourth generation from D5 in her mother’s line. 

(c) A and D6 are sapindas of each other because F2 the common ancestor is the 
fourth generation from A in A’s father’s line and the fourth generation from D6 in her 
father’s line. 
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(d) A and D7 are sapindas of each other because F2 the common ancestor is the 
fourth generation from A in A’s father’s line and the fifth generation from D7 m her 
father’s line. 

(e) A and D8 are not sapindas of each other because F2 the common ^ces^ 
though the fourth generation from A in A’s father’s line is the sixth generation from Do 
in her father’s line. 

The following diagram will enable the reader to understand the rules 
applicable in determining sapinda relationship in respect of marriage through 
the bridegroom’s mother: 
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In the above diagram A is the bridegroom; M is his mother; MF 
MM is his mother’s mother; MFF is his mother’s fathers fa^er; MMF ih his mothers 
mother’s father- MFBro. is his mother’s father’s brother;^ MFSis. js hw 
<;i«iter- MBro is'his mother’s brother; MSis. is his mothers sister; MM^o. is his mothers 

mother’s broiher; MMSis. is his mother’s m^e?s*^ilter'softo 

MBSS is his mother’s brother’s son’s son; and MSt«. S is his mother s sisters son. ui lo 

Dll are all females relationship between whom and A is to be considered. 

(a) MF is the common ancestor of A and also of Dl and D2. Dl is As 
brother’s daughter. MF is in the third generation from A in As mothers Ime and al^ 
in tlir third generation from Dl in her father’s line A and Dl are sapm^ 

other (It win be seen from clause (g) that they are also withm Ae 

the prohibited degrees of relationship under clause (g). 

(b) MF is the common ancestor of A and also of D3 ^d D4. D3 is As movers 
brother’s son’s daughter and D4 is A’s mother’s brothers sons sons daugh^. 

third generation from A in A’s mother’s line; in the Seneration from D3 m Ms 

father’s line; and in the fifth generation from D4 in D4 s facers hne. A 
therefore, sapindas of each other. So also A and D4 are sapmdas of each other. 

(c) MF is the common ancestor of A and D5. D5 is A’s mothers sister’s “ns 

daughter. MF is the third generation from A m A s ® ® 

tion^from D5’s father’s line. A and D5 are, therefore, sapindas of each other. 

sister4"L^g"ht^/r l^s -tS 

degr'Ufof MF^^the comZn anc?stor’u^n"^h^to^^ 

th^y are not within the degrees of prohibited relationship under clause (g). 

rel MFF is the fourth generation from A in A’s mother’s line. So no sapin^ 

relatioiwhiD can exist between A and any female descendant of MFF (other than in the 
relationship can exisi although the latter may not be removed from 

MFVbv moJe Jhan the specified nSi of generations. Thus in the diagram above D8 
who is^A’s mother’s father’s brother's daughter and D9 who is As mother’s fathers 
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^arf’not th^ A. generation from MFF the common 

m the of MM to which 4 himsetftelo^sT 

As mothers mother’s brother’s daughter 3 nirV^o^ above DIO who is 

daughter, although they are onlv in ^ *• r ° is As mothei^s mother’s sister’s 

not the sapindas of^ ^ ^ generation from MMF the common ancestoT^I 

(f) Explanation relate to clauses 

ofeach ^ between the parties as ^p!^ 

to be u^dersto^Ls^n f prohitoed degrees is 

full blood and aUn h ^ atio^hip by half or uterine blood as well as by 

aTindr^nrbttSl?/ ^he relationship is also to be understood 

as including both legitimate and illegitimate blood relationship. 

Section 12 of the Hindu Adoptions and Maintenance Act 1956 also 
contmns a rule similar to the rule in sub-clause (iii) of "he ExpLattok It 

idont f ib^‘ be the chSd 0 “? or her 

SSon ^TiZ purposes with effect from the date of the 

ine the bar!,/ ^PP^es to relationship for aU purposes includ- 

ItmlJ airbe noTed tb^^ prohibited relationship. 

^ Se hTd have married if he 

Z ZZZi. Tf “ Reference may also 

n^nTe Act 19^ Adoptions and Mainte- 

Illustrations 

otherabove A aijd D2 are shown to be sapindas of each 

Ii ^ It ^JV ill t m s M-» _- j ^ ^ were related by full blood 

fSu Siter of >2 bu7 diffe^nce if D1 was not the daughter of F3 and 

Xvl it will not ^ sister of F2. Similarly in illustration (b) at p. 624 

b^Sfer^ uter^L bfotheTs'' F2 and S were fuU brothers or half- 

other.^ above A and D9 are shown to be sapindas of each 

related bv full hlnoH r.T- if i? whether FMF and D8 the mother of D9 were 

darter difference if DS was not the 

in i&urtrabon uterine sister of FMF. Similarly 

^J^ere ^11 brothp^Tl llh difference whether FAflE and B 

were lull brothers or half brothers or uterine brothers. 

other^^It above A and D1 are shown to be sapindas of each 

D1 werp it^S if^^i whether M and her brother, who is the father of 

fathp^ of m ^ wUl not make any difference if the 

M Similar and full brother of M but was the uterine brother of 

position of A m case of D3 and D4 in illustration (b) at p. 679 
d^t of^HQ ^ make any difference whether Af and her brother, the lineal ascen- 

brethpr nod broker and sister, or half brother and sister or uterine 

d ^ position of A in case of D5 and D6 in illus- 

hf^r above and it will not make any dif¥eraice whether M and 

SSeS^^ ' the lineal ascendant of D5 and D6, were full sisters or half sisters or uterine 


^ legitimate son of his parents F and M. D is the legitimate daughter 

nrjtf Af and Ml were the iUegitimate daughters of their mother 

, • g®*^®ration in the line of ascent through the mother in case of 

j ^ sapindas of ea<^ other ^though they are related only by 

illegitimate blood relationship. ^ j 

(v) In Ulustration (a) at p. 679 above A and D1 are shown to be the swindas of 
MW otiien It not make any difference that there was illegitimate blood relationship 
oetween them. Thus D1 will be a sapmda of A even if Af and the father of D1 were 
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not related by any legitimate blood relationship but were related by illegitimate blood 
relationship. 

(vi) In illustration (g) at p. 678 above A and Dll are shown as sapindas of each 
other. FMFF is the fifth generation from A in A's father’s line and the fifth generation 
from Dll in her father’s line. It will make no difference to the sapinda relationship for 
marriage between them that FMF and B were not brothers by legitimate relationship and 
were related only by illegitimate blood relationship. 

The explanation it will be noticed speaks of relationship by blood or 
adoption. Relationship by marriage is not by itself an impediment to mar¬ 
riage. Thus a man may marry his deceased or divorced wife’s sister or the 
daughter of such sister. 

CL (g): “Degrees of prohibited relationship”.—Clause (g) of the section 
defines degrees of prohibited relationship. Section 5 [Cl. (iv)] lays down as 
one of the conditions of a valid marriage that the parties must not be related 
to each other within the prohibited degrees, unless such marriage is sanctioned 
by custom or usage governing both the parties. The rules laid down in this 
clause relating to sapinda relationship are based on the principle of exogamy. 
The general rule of Hindu law was that parties to a marriage should not 
be sapindas of each other. But this relationship was interpreted in different 
ways and the rule itself had been subjected to modification by custom. A 
definition of “prohibited degrees” was necessary because there was great 
diversity among Hindus in different parts of India as to what were the prohi¬ 
bited degrees for marriage. Some limit had to be prescribed to prevent in¬ 
cestuous marriages and it was necessary that the rules should if po.ssible be 
in conformity with the principles of exogamy and eugenics which were at the 
basis of the ancient rule which prohibited marriages between persons belong¬ 
ing to the same gotra or the same pravara. Custom had materially modified 
the rigour of that rule and the rules laid down in this and the preceding 
clause obviously aim at uniformity and certainty on this important question. 
It will be noticed that in some cases the prohibition laid down in clauses (f) 
and (g) will be overlapping. 

The degrees of prohibited relationship enumerated in sub-clauses (i) to 
(iv) of clause (g) are between persons of very close relationship some of them 
being related only by marriage. Sub-clauses (ii) and (iii) which refer to wives 
or some very close relations include persons with whom relationship by mar¬ 
riage may have ceased to subsist by reason of divorce or remarriage. Thus 
for instance a wife of the brother or of the father’s brother or of the mother’s 
brother would be within the degrees of prohibited relationship under sub¬ 
clause (iii) even if she had been divorced or even if she had been remarried 
to some other person after divorce or death of that brother or father’s brother 
or mother’s brother and the subsequent marriage had ceased to subsist. 

Explanation .—See Notes under ‘Explanation* at p. 680 supra. 

4. Save as otherwise expressly provided in this Act.— 

(a) any text, rule or interpretation of Hindu law or any custom 

or usage as part of that law in force immediately 
before the commencement of this Act shall cease to 
have effect with respect to any matter for which 
provision is made in this Act; 
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(b) any other law in force immediately before the commence¬ 
ment of this Act shall cease to have effect in so far as it is 
inconsistent with any of the provisions contained in this Act. 

Over-ricling effect of the Act.—This section gives over-riding applica- 
ti<m to the provisions of the Act and in respect of any of the matters dealt 
with in the Act, it repeals in effect all existing laws, whether in the shape of 
enactments or otherwise, which are inconsistent with this Act. As already 
pointed out the Act brings about some fundamental and radical *changes in 
^e law relating to marriage and the result is that immediately on the coming 
into operation of the Act the law relating to marriage whether by virtue of 
any text, rule or interpretation of Hindu law or any custom or usage having 
the force of law ceases to have effect with respect to all matters dealt with 
in the Act. The Act practically supersedes the rules of the law relating to 
marriage contained in any Central or State enactment and any other law in 
force immediately before it came into operation by enacting that all such 
laws shall cease to have effect in so far as they are inconsistent with any 
provisions contained in this Act. 


The Act is a codifying enactment ( 7 ). It does not merely crystallise or 
declare the existing law upon the subject but deliberately departs from that 
law in respect of various matters. It supersedes prior law and lays down the 
whole of the law relating to marriage in the form of a code and so far as it 
goes must be read as a complete enactment. Therefore, in matters governed 
by the enactment appeal to any rule of law previously applicable to Hindus is 
now permissible only if no provision for the same is made in the Act. Matters 
expressly saved from the operation of the Act, of course, continue to be 
governed by the previous law statutory or otherwise (fc). 

The section it will be noticed has a characteristic marginal note “Over¬ 
riding effect of the Act*’ which clearly shows the general trend of the section. 
In some States divorce had already been allowed on certain grounds as the 
result of legislation and the object of the present Act was to lay down a 
uniform and comprehensive law governing all Hindus. It will be seen from 
section 30 of the Act and the Notes thereunder that the Act repeals some of 
those statutes and does not seek to repeal all of them. Therefore, the Legis¬ 
lature having expressly repealed certain Acts by section 30 had to deal with 
other laws which continued on the statute book and which might have pro¬ 
visions with regard to matters dealt with in this Act. It is with regard to 
those matters that provision is made imder sub-section (b) of this section that 
those laws to the extent that they deal with matters which are inconsistent 
with the provisions of this Act shall cease to have validity and effect. Refer¬ 
ence may be made to sections 29 and 30 of the Act which deal with savings 
and repeals, 

“Save as otherwise expressly provided in this Act”.—^The initial 
of this section and section 29 may be read together. Matters expressly saved 


O') Sec p. 665, «upro. 


(k) See S. 29. pas#. 
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from the operation of the Act continue to be governed by the previous law 
statutory or otherwise (fcl). 

One outstanding exclusion from the operation of the Act is contained in 
sec. 29(4) and relates to marriages solemnized under the Special Marriage 
Act, 1954, whether the fnarriage was solemnized before or after the com¬ 
mencement of this Act, Such marriages are not affected nor governed by 
any provision contained in this Act but are regulated by the provisions of that 
special enactment (1). 

Another important saving is contained S. 29 (2) of this Act which enacts 
that nothing contained in this Act shall be deemed to affect any right recog¬ 
nised by custom or conferred by any special enactment to obtain the dissolu¬ 
tion of a Hindu marriage, whether solemnized before or after the commence¬ 
ment of this Act. 

Reference may also be made to S. 5 (iv), S. 5 (v) and S. 7. 

Act is not retrospective in its operation.—It is a fundamental and firmly 
established rule of interpretation that a statute which deals with rules of sub¬ 
stantive law, shall not be construed to have retrospective operation unless 
such a construction appears very clearly in the terms of the Act, or arises by 
necessary implication. The general rule is that where a statute is passed 
altering the law it is to be presumed as intended to apply to a state of facts 
coming into existence after the Act. A necessary and logical corollary to the 
rule that retrospectivity is not to be presumed is that even in case of a statute 
intended to affect existing rights it is not to be construed to have any greater 
restrospectivity than is rendered necessary by the language used unless to do 
so would result in absurdity or an anomalous situation. In these matters the 
Courts have been more guided by considerations of substantial justice and 
convenience than rigid attention to strict grammatical form. There is the 
clear indication in this section—given by the words “shall cease to have 
effect”—and in some other important sections of the Act that it is not intend¬ 
ed that they should have retroactive effect. A contrary rule would obviously 
have disastrous consequences and result in manifest injustice. 

The general rule that an enactment like the present should operate pros¬ 
pectively and not retrospectively —nova constitiitio jututis jormam imponere 
debet—has been accepted by the Legislature and the exceptions to its applica¬ 
tion in the Act are indeed few. The word retrospective is used in several 
different senses. A statute is “not properly called a retrospective statute 
because a part of the requisites for its action is drawn from time antecedent 
to its passing” (11). Section 10 states the grounds on which judicial separa¬ 
tion may be decreed in case of a marriage whether solemnized before or 
after the commencement of this Act; section 12 lays down certain grounds on 
which a marriage whether solemnized before or after the commencement of 
this Act becomes voidable; and section 13 lays down the grounds on which 
any marriage solemnized whether before or after the commencement of this 

Sep Introductory Note. pp. 655-656, ^u$>ra. 
ffl) ^fntwe1l na Iiilcrprfkation of Statutes, 
(1962) Util Edition, p. 211. 


(Ill Thus, for instance, provision* of Travan- 
core Ezhava Act. which it a tpecial enactment, are 
operative: Vasappan v. Sanda (’56) A. Ker. 39 
(F.B.)j (1957) Ker. 998. 
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Act may be dissolved. In general and substantially they confer new rights 
and cannot strictly be said to have retrospective operation. 


ConsUtutional guarantees.—There is nothing in the Constitution which 

renders this section or section 5 or other provisions of the Act ultra vires the 
same (m). 


HINDU MARRIAGES 


5. A marriage may be solemnized between any two Hindus, 
if the following conditions are fulfilled, namely: — 

Ceremonies for (i) neither party has a sp>ouse living at the time of 
a Hindu marriage. marriage; 

(ii) neither party is an idiot or a lunatic at the time 
of the marriage; 

the bridegroom has completed the age of eighteen years and 
the bride the age of fifteen years at the time of the 
marriage; 

the parties are not within the degrees of prohibited relation¬ 
ship, unless the custom or usage governing each of them 
permits of a marriage between the two; 

the parties are not sapindxis of each other, unless the custom 
or usage governing each of them permits of a marriage 
between the two; 

where the bride has not completed the age of eighteen 
years, the consent of her guardian in marriage, if any, has 
been obtained for the marriage. 

This section lays down the conditions for a Hindu marriage solemnized 
after the commencement of the Act. The section must be read with section 
7 which deals with marriage ceremonies. Non-fulfilment of the conditions 
relating to mental capacity and age laid down in this section do not, however, 
render null and void a marriage otherwise valid (n). 

No marriage between Hindus can be valid unless: 

(1) in case of a marriage solemnized before the commencement of this 
Act it was valid under the previous law relating to marriage; but a 
marriage solemnized between Hindus before the commencement of 
this Act, if otherwise valid, shall not be deemed to be invalid or ever 
to have been invalid by reason only of the fact that the parties there¬ 
to belonged to the same gotra or pravara or belonged to different 
castes, viz. Brahmin, Kshatriya, Vaishya or Shudra or to different 
religions, viz. Hindu, Buddhist, Jain or Sikh [S. 29(1)]; 


(iii) 

(iv) 

(v) 

(vi) 



(m) Ram Prasad v. State of Uttar Pradesh ('57) 
A.A. 411. 

(n) See Sections 11. 10(1)(1), 13(l)(iii) and 18 


and Notes under clauses (ii) and (iu) infra. Alw 
sec Mohinder Kaur v. Major Singh (*72) P. « “• 
184. 
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(2) in case of a marriage performed, after the coming into force of this 
Act, it is solemnized in accordance with the customary rites and 
ceremonies of either party as laid down in S. 7 and fulfils all the 
primary conditions affecting the validity of the same; or 

(3) it is a civil marriage contracted in accordance with the Special Mar¬ 
riage Act, 1954, or previous legislation relating to civil marriages. 

Conception of a Hindu marriage under the Act.—^There was some diver¬ 
gence of opinion on the question whether under the Hindu law as applied by 
Courts in India marriage was a sacrament or both a sacrament and contract. 
That it was a sacrament was not questioned but in some cases the Courts 
expressed the view that it was not merely a sacrament but also a civil con¬ 
tract. Controversy arose when the Court had to determine some legal con¬ 
sequences of marriage and resolve certain difficult questions which arose in 
divorce cases under the law enacted by some States. Introduction of the 
principle of a civil contract while it helped to support the conclusion reached 
in the particular case was, however, apt to give rise to a misconception and 
greater difficulties in other cases. As already pointed out in the Introduction, 
in Hindu law the admixture of religion and ethics with legal precepts was 
naturally congruent. It was not possible, indeed, always to draw any hard 
line of logical demarcation between matters secular and religious because 
certain questions such for instance as marriage and adoption had the aspects 
of both. The demarcation between religious and legal precepts particularly 
on questions of marriage was rather thin and a number of questions were 
dealt with by the Smritikars as appertaining to Achara (rituals) and not to 
Vyavahara (law proper). Marriage under Hindu law was primarily and 
essentially a sacrament. That was its religious aspect. Its secular aspect 
was of a gift of the bride to the bridegroom and from its very nature the ele¬ 
ment of consensus which must accompany gift and its acceptance had to be 
present. Having elements both religious and secular it was the source and 
foundation of the status of the parties; and of their right to associate in reli¬ 
gious observances and also of correlative rights and duties in temporal matters. 

What the concept of a Hindu marriage now under the Act is can only 
be gathered from a consideration of the relevant provisions of the Act in their 
proper perspective. The Act over-rides all the rules of the law of marriage 
hitherto applicable to Hindus whether by virtue of any text or rule of Hindu 
law or any custom or usage having the force of law in respect of all matters 
dealt with in it (o). A Hindu marriage under the Act must be solemnized in 
accordance with the customary rites and ceremonies of at least one of the 
parties thereto (p) and must fulfil the conditions prescribed for the same. In 
the Hindu Code Bill and the Bill as it emerged from the Select Committee 
two kinds of marriage were recognised and there was a provision that mar¬ 
riage between Hindus must be either a civil marriage or a sacramental mar¬ 
riage and the requisite of a sacramental marriage apart from other conditions 
was that it must be solemnized in accordance with such customary rites and 
ceremonies of either party thereto as are essential for such marriage. 


(o) Section 4. 


(p) Section 7. 
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Act, it will be noticed, does not use the expression sacramental mar¬ 
riage but speaks of a “Hindu marriage solemnized in accordance with the 
customary rites and ceremonies of either party”, presumably because of the 
very wide connotation of the expression “Hindu” and the inappropriateness of 
emphasizing the sacramental aspects when the customary rights and cere¬ 
monies of one of the parties according to which a marriage is solemnized may 
not require any ceremonies insisted upon for a marriage which was hitherto 
understood as a sacrament and a gift. It is also not possible to say that the 
legal concept of marriage under the Act is one of contract. Hiis does not 
mean that the element of consent is unimportant. There must be the con¬ 
sensus of the parties to the solemnization of the marriage. This element of 
consent was present even in the concept of a Hindu marriage being entirely a 
sacrament and a gift because it was an indispensable part of the ceremony 
that the gift should be accepted. Section 12 (1) (a) rules that a marriage shall 
be voidable and may be annulled by a decree of nullity on the ground that 
the consent of the petitioner (or of the guardian in marriage) was obtained 
by force or fraud. A Hindu marriage under the Act, it is submitted, is not 
entirely or necessarily a sacrament (sanskara) but a union of one mam with 
one woman to the exclusion of all others satisfied by solemnization of the 
customary rites and ceremonies of either party essential for a marriage: and 
directly it exists, creates a relation and a status not imposed or defined by 
contract but by law. There must be no incapacity in the parties to marry 
one another by reason of a prior subsisting marriage of either of them with 
any other person or by reason of prohibited relationship or sapinda relation¬ 
ship. A “Hindu marriage” does not refer to Hinduism as a religion but relates 
to all persons who are Hindus in the wide connotation of the expression. 


Sole mn ization of Hindu marriage.—This section lays down the conditions 
for a Hindu marriage which must be fulfilled in case of any marriage between 
two Hindus which can be solemnized in accordance with the requirements of 
this Act. The word ‘solemnize* means, in this connection, to celebrate the 
marriage with proper ceremonies and in due form. Unless the marriage is 
celebrated or performed with proper ceremonies and due form it cannot be 
said to be ‘solemnized’ (pi). Section 7 rules that a Hindu marriage—that is, 
one under the present Act—must, after the commencement of the Act, be 
solemnized in accordance with the customary rites and ceremonies of one 
of the parties to it and where such rites and ceremonies include the sapUipodi 
(taking of seven steps by the bridegroom and the bride jointly before the 
sacred fire) that ceremony must be observed. ‘Solemnized’ refers to the 
and ceremonies of marriage. What is required is substantial compliance with 
only those rites and ceremonies performance of which is, by the customary 
law of either party, deemed as absolutely necessary. Non-performance of such 
rites and ceremonies of prime necessity would be regarded as failure to 
solemnize the marriage and no valid Hindu marriage can result. This 
because a marriage not duly solemnized by performance of the essential 
monies is, under the Act, no marriage at all (q). Reference may be ma e 
to Notes under S. 7 post. 



(pt) Bltaurao v. State of Maharaehtra (*63) A.S.C. 1133. , ^ 

A.S.C. 1364i Priyo Bala v. Suresh Chandra (^71) (<l) See SecUoo 7 and Notes under 
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(i): Monogamy.—Clause (i) of this section introduces monogamy 
which is essentially the voluntary union for life of one man with one woman 
to the exclusion of all others. It enacts that neither party must have a spouse 
living at the time of marriage. The expression ‘spouse* here used means a 
lawfully married husband or wife. Before a valid marriage can be solem¬ 
nized both parties to such marriage must be either single or divorced or a 
widow or a widower and then only they are competent to enter into a valid 
marriagg. If at the time of performance of the marriage rites and ceremonies 
one or other of the parties had a spouse living and the earlier marriage had 
not already been set aside the later marriage is no marriage at all. Being in 
contravention of the condition laid down in this clause it is void ab initio. 

The general rule of matrimonial law that a party to a marriage of which 
the other party is incompetent to join in the celebration because of the 
existence of a previous husband or wife, is entitled without recourse to any 
court to marry anyone else because that particular marriage is not in law 
a marriage at all, is applicable equally well to marriages under the Act. A 
person, an innocent party to a bigamous marriage, may go to a court for a 
declaration that the bigamous marriage is null and void. That would be for 
the purpose of precaution or record or evidence. But the bigamous marriage 
is non-existent and simply because there is no recourse to the court it cannot 
be said that it exists unless and until a decree is passed declaring it to be 
null and void (r). Section 17 in terms lays down that such a marriage is 
null and void and imposes punishment for bigamy as provided in the Penal 

Code. 

This provision which prohibits bigamy does not contravene Art. 25 of 
the Constitution (rl). 

A decree for divorce terminates the status of the parties as married 
persons and either is after such a decree competent to remarry since the prior 
marriage having been dissolved is no impediment to such remarriage. Section 
15 enacts: “When a marriage has been dissolved by a decree of divorce 
and either there is no right of appeal against the decree or, if there is such 
a right of appeal, the time for appealing has expired without an appeal having 
been presented, or an appeal l^s been presented but has been dismissed, it 
shall be lawful for either party to the marriage to marry again: Provided 
that it shall not be lawful for the respective parties to marry again unless at 
the date of such marriage at least one year has elapsed from the date of the 
decree in the court of the first instance.** Divorce though not allowed by 
Hindu law is by custom and usage recognised in certain communities and 
remarriage of either party is also permissible. Section 29 expressly saves from 
the operation of the Act all rights recognised by custom or any special enact¬ 
ment to obtain dissolution of marriage whether solemnized before or after 

the commencement of this Act. 

CL (ii): Mental capacity.—^This clause lays down as one of the conditions 
for a Hhidu marriage that neither party must be an idiot or a lunatic and 
section 12 (1) (b) renders, at the instance of a party, the marriage voidable, if 


(r) Refewnce may be made to Waiiam Hudson 
V, Webffer, A.IJL (1937) Mad. 565. 


(rl) Ram Prasad v. State of Uttar Pradesh ('01) 
A. AIL 334. 
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the other party was an idiot or a lunatic at the time of the marriage. The 

reqi^ement is a very simple one which does not demand any high degree of 

intelligence on the part of the parties to comprehend that marriage is being 

solemmzed and there is always a very strong presumption that the requisite 
mental capacity was present. 

Reference may be made to Notes under section 12(1) (b). 

The scheme of the Act in its relation to mental capacity and age of the 

parties affecting formation of marriage is different from that under the Special 

Marriage Act, 1954. The Act although it lays down in clause (ii) of this 

section that neither party to the marriage should be an idiot or lunatic, does 

not render per se void the marriage of such a person (s) but makes it only 

voidable (t). Further, the Act although it lays down in cl. (iii) of this section 

as one of the conditions of a Hindu marriage the rule relating to the age of 

the parties, does not render void or even voidable a marriage in contraven¬ 
tion of the same (u). 


Cl. (iii). Age of the parties: Consent.—The Act does not in terms state 
that consent of the parties is necessary for a valid marriage but lays down the 
condition that at the time of marriage the bridegroom must have completed 
the age of eighteen and the bride the age of fifteen years; and where the 
bride has not completed the age of eighteen, the consent of her guardian in 
marriage must have been obtained for the marriage. Absence of consent of 
the parties or of the guardian in marriage of the bride does not, however, 
render the marriage void or even voidable if otherwise duly solemnized and 
the prune conditions are fulfilled. But a marriage may be annulled by a 
decree of nullity under section 12(1) (c) on the ground that it was voidable, 
where the consent of the petitioning spouse or the guardian in marriage of 
the petitioner was obtained by force or fraud. Reference may be made to 
Notes under S. 12(1) (c) post. 

A marriage solemnized in violation of the requirement as to age laid 
down in this clause is not void or even voidable but the contravention of the 
condition is punishable as an offence under section 18 of the Act. 

Cl. (iv): Degrees of prohibited relationship.—^This clause enacts that no 
marriage is valid if it is made between persons related to each other within 
the prohibited degrees, unless such marriage is sanctioned by the custom or 
usage governing both the parties. The custom which permits of a marriage 
between persons who are within the degrees of prohibited relationship must 
fulfil the requirements of a valid custom now given statutory sanction by 
clause (a) of section 3 which defines the expressions ‘custom^ and *usage.* The 
custom must not be unreasonable or opposed to public policy. No custom 
would be recognised if it is abhorrent to decency and morality or inconsistent 
with the practices of good men (v). The rules relating to “degrees of prohi¬ 
bited relationship” are prescribed in the definition clause [S. 3 (g) ] and have 
been discussed under that clause. They are based on the principle of exogamy. 

(*) See S. 24(l)(i) aod S. 4(b) of the Special (u) See S. 24(l)(i) and S. 4(c) of 
Marriage Act, 1954, which render such a marriage Marriage Act, 1954, which render such a 

void. void. A w or 

(*) S. 12(l)(b). post. (o) Batusami v. BalnkrisHna (*57) A-M. v/. 
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It will be noticed that the Act deals separately with the questions of pro¬ 
hibited degrees of relationship and sapinda relationship though in some cases 
both the prohibitions may overlap. The Hindu Marriage Disabilities Removal 
Act, 1946, provided that notwithstanding any text, rule or interpretation of 
HLndu law or any custom or usage, a marriage between Hindus, which was 
otherwise valid, would not be invalid by reason only of the fact that the parties 
thereto belonged to the same gotra or pravara. Before that enactment came 
into force it was held that a man could not marry a girl of the same gotra or 
pravara the theory being that his father and the girl’s father were both descen¬ 
dants of a common ancestor in the male line. Such marriages could only be 
valid if sanctioned by custom. Section 29(1) of the present Act re-enacts the 
above provision of the Hindu Marriage Disabilities Removal Act, 1946, because 
the latter enactment is now repealed by section 30. The rules now enacted in 
this and the next clause simplify the position to a considerable extent. 

Cl. (v): Sapinda relationship.—This clause enacts that no marriage is 
valid if it is made between parties who are related to each other as sapindas 
unless such marriage is sanctioned by usage or custom governing both the 
parties. The custom which permits of a marriage between persons who are 
sapindas of each other must fulfil the requirements of a valid custom now 
given statutory sanction by clause (a) of section 3 which defines the expres¬ 
sions ‘custom’ and ‘usage.’ The custom must not be unreasonable or opposed 
to public policy. No custom would be recognised if it is abhorrent to decency 
and morality or inconsistent with the practices of good men (to). 

The rules relating to “sapinda relationship” are prescribed in the defini¬ 
tion clause [S 3(f)] and have been discussed in some detail under that 
clause. Reference may be made to the diagrams and illustrations given at 
pp. 677, 678 and 679 supra. 

Cl. (vi): Consent of guardian of minor bride.—This clause must be read 
with clause (iii) above which requires that the bride must have completed 
the age of fifteen years at the time of marriage. Where, however, the bride 
has not completed the age of eighteen it is necessary that the guardian in 
marriage must have given his consent to her marriage. Absence of consent 
of the guardian in marriage of a bride who is a minor does not render void 
or even voidable the marriage if otherwise duly solemnized and valid simply 
on the ground that the bride at the time of marriage had not completed the 
age of eighteen or even fifteen. But a marriage may be annulled by a decree 
of nullity of marriage on the ground that it was voidable and avoided under 
section 12, where the consent of the petitioning spouse or the guardian in 
marriage was obtained by force or fraud. 

Although a marriage solemnized in violation of the rule laid down in 
this clause is not void or even voidable the contravention of the condition is 
punishable as an offence under section 18 of the Act. 

Section 6 of the Act gives a list of persons entitled to give consent as 
guardians in mary^ge. 


(tt') Balusami v. Balakriihna, supra. 
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Reference may be made to section 6 and particularly sub-section (5) of 
that section and Notes under that section. 


6. (1) Wherever the consent of a guardian in marriage is 

necessary for a bride under this Act, the persons 
^ entitled to give such consent shall be the following 
in the order specified hereunder, namely: — 


(a) the father; 

(b) the mother; 

(c) the paternal grandfather; 

(d) the paternal grandmother; 

(e) the brother by full blood; as between brothers the elder 
being preferred; 

(f) the brother by half blood; as between brothers by half blood 
the elder being preferred: 


Provided that the bride is living with him and is being 
brought up by him; 

(g) the paternal uncle by full blood; as between paternal uncles 
the elder being preferred; 

(h) the paternal uncle by half blood; as between paternal imcles 
by half blood the elder being preferred: 


Provided that the bride is living with him and is being 
brought up by him; 

(i) the maternal grandfather; 

(j) the maternal grandmother; 

(k) the maternal uncle by full blood; as between maternal 
uncles the elder being preferred: 


Provided that the bride is 
being brought up by him. 


living with hi: 




and and is 


(2) No person shall be entitled to act as a guardian in marriage 
under the provisions of this section unless such person has himself 
completed his or her twenty-first year. 


(3) Where any person entitled to be the guardian in marriage 
under the foregoing provisions refuses, or is for any cause unable 
or unfit, to act as such, the person next in order shall be entitled to 
be the guardian. 

(4) In the absence of any such person as is referred to in sub¬ 
section (1), the consent of a guardian shall not be necessary for a 
marriage under this Act. 
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(5) Nothing in this Act shall affect the jurisdiction of a court to 
prohibit by injunction an intended marriage, if in the interests oi 
the bride for whose marriage consent is required, the court thinks 
it necessary to do so. 

Guardianship in marriage. —Section 5 of the Act lays down as one of the 
conditions of a Hindu marriage that the bride should have completed the age 
of fifteen years at the time of marriage [Cl. (iii)]. That section also lays down 
that where the bride has not completed the age of eighteen years, the consent 
of her guardian in marriage, if any, should be obtained for the marriage 
[Cl. (vi) ]. As already pointed out the true legal concept of a marriage under 
the Act is not one of contract (x) and the scheme of the Act, despite these two 
conditions, is not to render void or even voidable any marriage duly solem¬ 
nized and otherwise valid simply on the ground that it was in contravention 
of any of them. The Act does not insist upon free consent of the parties or of 
the guardian of a minor bride as a condition precedent to the validity of the 
marriage and it is only where the consent of the petitioner, or of guardian of 
the bride where such consent is required, has been obtained by force or fraud 
that the marriage is rendered voidable and annulled on that ground by a 
decree of nullity of marriage in favour of the aggrieved party [S. 12(1) (c)]. 

Violation of the conditions relating to the age of the parties and consent 
of the guardian in marriage where the bride has not completed the age of 
eighteen years at the time of marriage, although they do not affect the vali¬ 
dity of the ceremonial marriage under the Act, are made punishable under 
clauses (a) and (c) of section 18 of the Act. 

Persons who may act as guardians in marriage.— The Smritikars and the 
Commentators prescribed rules for guardianship in marriage. The present 
section substantially codifies the previous law relating to persons who may 
act as guardians in marriage, but the mother is now given a higher place 
immediately after the father, and the paternal grandmother and some maternal 
relations are recognised for the purpose. The list is rather long but has the 
merit of being exhaustive. In case of brother and paternal uncle by half- 
blood and maternal uncle by full blood who are among the persons enumerated 
as guardians in marriage, it will be noticed, a condition has been added that 
the bride must have been living with and been brought up by such relation 
if he is to act as a guardian in marriage. In the absence of any such person 
as is mentioned in sub-section (1) the consent can be dispensed with. 

Marriage without consent of guardian.—Sub-section (1) specifies the 
order in which the persons enumerated are entitled to give the necessary 
consent. The primary duty, and correlative right of giving such consent, 
rests with the father. But guardianship for the purpose of marriage is not 
so much a right as a duty and the consent of the guardian, as already pointed 
out, is not a condition precedent to the validity of the marriage. A marriage 
duly solemnized and otherwise valid under the Act is not rendered invalid 
nor voidable because it was brought about without the consent of the guardian 



(x) P. 657, supra. 
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in marriage or by a person not entitled to act 
was a preferential guardian. 


as a guardian because there 


h.. referred to above applies only where a marriage 

has been actually solemmzed. But where there is only a betrothal or an 

agreement for marriage, it is competent to the guardian entitled to act under 
^is section to sue for an injunction to prevent the marriage of the minor 

^ j-L ■ r A* « I^Ot approve and the court 

may grant an injunction on such terms and conditions at it may consider 

necessary to impose on the guardian for the benefit of the bride. 


Sub-section (5) recognises jurisdiction in the court to prohibit by injunc¬ 
tion an intended marriage of a bride below the age of eighteen years if in the 
mterest of the mmor bride it thinks it necessary to do so. It is perfectly con¬ 
sonant -with the precepts of Hindu law relating to the rights and duties of 
guardians in marriage and the doctrine of a general supreme guardianship 
of the State in case of minors that the court should exercise a wide discretion 
m the matter even though it does not strictly relate to the properly or person 

of the minor. The assistance of the court may be sought by any person in- 
terested in the minor. 


(1) A Hindu marriage may be solemnized in accordance 
with the customary rites and ceremonies of either party thereto. 

Ceremonies for Where such rites and ceremonies include the 

a Hindu marriage, soptapadi (that is, the taking of seven steps by the 

bridegroom and the bride jointly before the sacred 

hre), the marriage becomes complete and binding when the seventh 
step is taken. 

Ceremonies for a Hindu marriage.—A Hindu marriage under the Act 
must be solemnized in accordance with the customary rites and ceremonies of 
at least one of the two parties thereto and must fulfil the conditions prescribed 
for the same by sec. 5 of the Act. The word ‘solemnize* means, in this connec¬ 
tion, to celebrate the marriage with proper ceremonies and in due form. 
Unless the marriage is celebrated or performed with prooer ceremonies and 
in due form it cannot be said to be ‘solemnized*. Merely going through certain 
ceremonies with the intention that the parties be taken to be married, will 
not make them ceremonies prescribed by law or approved by any established 
custom (y). The Act does not, however, prescribe the ceremonies requisite 
for solemnization of the marriage but leaves it to the parties to choose a 
form of ceremonial marriage which is in accordance with any custom or 
usage applicable to either party; and where the form adopted includes the 
saptapadi —that is the taking of seven steps by the bridegroom and the bride 
jointly before the sacred fire (homam )—the marriage becomes complete when 
the seventh step is taken. This is in accord with existing law. This rule 
relating to the essential ceremonies of a Hindu marriage proceeds on the 
principle that marriage being one of the sanskaras for a Hindu male or female, 


fy) bJ-Jurao v. State of Maharashtra (’6S) A.S.C. 1153. 
1504; Friya Bala v. Suresh Chandra ('71) A.S.C. 
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whether belonging to the twice-born castes or a Shudra, must be performed 
with the necessary religious rites and at the same time recognises the position 
that the customary rites and ceremonies vary in different parts of the country 
and also among different castes and communities. The essential rites which 
may, however, be said to be the requirement common in all ceremonial 
marriages are: 

(1) invocation before the sacred fire, and 

(2) saptapadi. 

It will be seen that though the section emphasizes the importance of the 
saptapadi it does not insist upon the same because even under the previous 
law the rule was that a marriage may be completed by the performance of 
ceremonies other than those referred to above where it was allowed by the 
custom of the caste to which the parties belonged. It is competent now to 
any two persons who are Hindus (as defined in section 2) to solemnize a 
ceremonial marriage under the Act and all that is insisted upon for the pur¬ 
pose of solemnization of the marriage is that it must be in accordance with 
the customary rites and ceremonies of either party to the marriage. Persons 
belonging to different communities and different castes of Hindus have in 
some places in India different views respecting ceremonial observances and a 
different estimate of what are generally regarded as the essential rites and 
ceremonies which must accompany the performance of marriage. It is both 
just and reasonable, therefore, that the question of the requisite ceremonies 
must be adjusted in accordance with the custom and usage followed by them 
or either of them. 

As custom is “transcendent law” and expressly recognised by this section 
in the matter of performance of the marriage ceremonies, it is open to any 
party called upon to establish validity of a Hindu marriage to show that the 
customary rites and ceremonies of one of the spouses had been performed. 
The custom must, of course, be a valid custom. Whether it is a caste custom 
or a custom of any sub-caste or custom of a particular locality or of a family 
it must be ancient, certain and reasonable and not opposed to public policy 
(r). It cannot be enlarged beyond the usage by parity of reasoning since it is 
the usage that makes the law and not the reason of the thing. 

Presumption as to marriage and legitimacy.—^There is an extremely strong 
presumption in favour of the validity of a marriage and the legitimacy of its 
offspring if from the time of the alleged marriage the parties are recognised by 
all persons concerned as man and wife and are so described in important 
documents and on important occasions. The like presumption applies to the 
question whether the formal requisites of a valid marriage ceremony were 
satisfied (a). Similarly the fact that a woman was living under the protection 
of a man who generally lived with her and acknowledged her children raises 
a strong presumption that she is the wife of that man. But this presumption 
may be rebutted'by proof of facts showing that no marriage could have taken 

place (b). 

(z) See Clftinition of 'ciKtcm* nn<I 'iMnce’ in Sre- (a) Sf^ § 4.'18 ante Aho we Cbaran v. 

ti»n a(n) RpfrnTJcc may 1m? made »o nahmdra Athhinda Dchara ( 72) A. Orissa 88. 

Nath V. Sea<c (‘69) A.C. 55 (*») See § 438 ante. 
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Factum valet.—Tlie doctrine of ‘factum valet’ enables to cure the violation 
of a direptory provision or a mere matter of form but does not cure the viola¬ 
tion of the fundamental principles or the essence of the transaction. If there 
are certain essential ceremonies, which are necessary for a marriage, the non- 
observance of those ceremonies or religious rites cannot be overlooked 
by applying the doctrine of facturn valet^. The doctrine anplies only where 
there is no initial want of authority or where there is no positive interdiction. 
If certain essential rites are necessary for valid marriage, unless it is shown 
by custom that those ceremonies haye been modified, it is imperative upon the 
parties concerned to observe the formahties laid down by law. Non-obser- 
cance^ of those rites cannot be cured by applying the doctrine of ^factum 
va^t. There are, however, many ceremonies connected with the marriage, 
which are more or less non-obligatory or directory. If those ceremonies are 

not performed at the marriage, the omission may be cured by the doctrine of 
^factum valet/ 

Madras Act 21 of 1967.—This Act relates to validation of certain 
marriages knows as Suyamariyathai or Seerthirutktha (bl). 

8. (1) For the purpose of facilitating the proof of Hindu 

marriages, the State Government may make rules providing that 

Re stration of parties to any such marriage may have the parti- 
Hindu^ i^riages. culars relating to their marriage entered in such 

manner and subject to such conditions as may be 
prescribed in a Hindu Marriage Register kept for the purpose. 

(2) Notwithstanding anything contained in sub-section (1), the 
State Government may, if it is of opinion that it is necessary or 
expedient so to do, provide that the entering of the particulars 
referred to in sub-section (1) shall be compulsory in the State or in 
any part thereof, whether in all cases or in such cases as may be 
specified, and where any such direction has been issued, any person 
contravening any rule made in this behalf shall be punishable with 
fine which may extend to twenty-five rupees. 

(3) All rules made under this section shall be laid before the 
State Legislature, as soon as may be, after they are made. 

(4) The Hindu Marriage Register shall at all reasonable times 
be open for inspection, and shall be admissible as evidence of the 
statem^ts therein contained and certified extracts therefrom shall, 
on application, be given by the Registrar on payment to him of the 
prescribed fee. 

(5) Notwithstanding anything contained in this section, the 
validity of any Hindu marriage shall in no way be affected by the 
omission to make the entry. 


(fcl) Roghuvir Kumar v. S/ianmug/iacacfinu (*70) A.M. 3-30. 
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Registration of marriage.—Under the Indian law, it is open to two Hindus 
if they so desire it to contract civil marriage and have it solemnized under the 
Special Marriage Act, 1954. The provisions relating to the solemnization and 
registration of a civil marriage are laid down in that Act. Chapter III of that 
enactment lays down provisions relating also to registration of marriage cele¬ 
brated in other forms. It is open to two Hindus married according to the 
ceremonial form to have their marriage registered under that Chapter provid¬ 
ed they fulfil the conditions there laid down. Tv/o Hindus, therefore, whose 
marriage is solemnized in accordance with the provisions of the present enact¬ 
ment can get their marriage registered under that Chapter. The effect of 
such registration is stated in section 18 of that enactment. 

This section enacts that the State Government may make rules relating to 
the registration of marriages between two Hindus solemnized in the cere¬ 
monial form. The obvious and immeasurable advantage of registration is that 
it facilitates proof of the factum of marriage in disputed cases. The Act does 
not lay down any rules relating to registration but merely empowers the State 
Government to make rules providing for registration of Hindu marriages. It 
also empowers the State Government in its discretion to provide that such 
registration shall be compulsory. The rules so framed must not in any manner 
be contrary to any provision of the Act and if they contravence any such pro¬ 
vision they would be ultra vires the State Government and of no binding 

effect. 

The rules can provide that the parties to any Hindu marriage, may, and 
where registration is made compulsory, shall, have the requisite particulars 
relating to their marriage entered into in the Register of marriages. Sub¬ 
section (1) speaks of the ‘parties to the marriages’ and sub-section (2) speaks 
of “any f>erson” contravening any rule made in this behalf and although the 
language is not too clear it would seem that the duty of giving particulars 
relating to the marriage may be cast on persons other than the parties such 
for instance as the parents of the parties or the priest who officiates at the 

marriage ceremonies. 

The Register of marriages is to be open for inspection by any member of 
the public and entries made in it are admissible as evidence. 

Consequences of non-registration and penalty for failure to register.— 
Registration of Hindu marriages under the Act is only for the purposes of 
preserving a record of the same and facilitating their proof. Omission to do 
so does not, even when registration is made compulsory by the State, affect in 
any manner the validity of the marriage but will invite the penalty of a fine 
which may extend to twenty-five rupees. Furnishing false information by any 
person legally bound to give information to any public servant on any subject 
with knowledge or having reason to believe that it is false is punishable as an 
offence under section 177 of the Penal Code. 

Grant of copies.— Sub-section (4) gives an unrestricted right to any mem¬ 
ber of the public to obtain a certified copy of an entry in the Register on 

payment of the prescribed fee. 
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RESTITUTION 


9. (1) When either the husband or the wife has, without 

reasonable excuse, withdrawn from the society of the other the 

Restitution of ^^gneved party may apply, by petition to the dikrict 
conjugal rights. court, tor restitution of conjugal rights and the court, 

being satisfied of the truth of the statements made 
in such petition and that there is no legal ground why the application 

acc^dingly granted, may decree restitution of conjugal rights 


(2) Nothing shall be pleaded in answer to a petition for resti¬ 
tution of conjugal rights which shall not be a ground for judicial 
separation or for nullity of marriage or for divorce. 

j 

. conjugal rights.—Even apart from legislation relating to 

K restitution of conjugal rights have been passed 

y ^urts in India m case of all communities though at one time it was ques- 
^ned whether they had jurisdiction to entertain cases of this description (c), 
Ihe co^ept of the existence of the court^s power to give this relief was 
orrow rom English law. Matrimonial causes in England were formerly 
^ detemined by Ek:clesiastical Courts and the earlier English statutes 
w ic gave jurisdiction to the King’s Courts directed the courts to determine 
caus^ as far as possible on the principles of Ecclesiastical Law. The legisla- 
ure did not alter the Canon Law except in a few matter and the Judges who 
adnunistered the law were bound by precedents established in the Ecclesias¬ 
tical Courts. An examination of the decisions of courts in India in matters 
of restitution of conjugal rights shows that in some respects the general prin¬ 
ciples underljdng the English decisions were accepted, while in some cases 
they were not adopted. But it is unnecessary now to refer to any of the 
earlier Indian decisions on the subject. The law enforced in this respect in 
England was described as barbarous by Lord Herschell (d) but there have 
since been considerable changes effected in that law cmd the provisions of the 

Matrimonial Causes Act. 1950, have rendered petitions for restitution compa¬ 
ratively rare in England. 


Basis of the rule and importance of a decree for restitution.—ITie founda¬ 
tion of the right to bring a suit for restitution of conjugal rights is the funda¬ 
mental rule of matrimonial law that one spouse is entitled to the society and 
comfort— consortium —of the other spouse and where either spouse has aban¬ 
doned or withdrawn from the society of the other without reasonable excuse 
or Just cause the court should grant a decree for restitution. 

Hie importance of the relief by way of a decree for restitution of conjugal 
rights recognised in this section lies in this that it enables the aggrieved 
spouse to apply to the court for maintenance under section 25; and mainte- 

(c) Z>ftdaii Bhikaji v. Riikmabai (1886) 10 Bom. Narsingh Lalbhai (1926) 51 Bom. 329. Abo *«• 
301. Moort^he Budnof Buheern v. Shumsoonissa 9 444 ant€. 

Begum (1867) 11 M I.A. 551; Tekait Mon Mohini (d) (1897) A.C. 395. 455. 

V. Basanta Kumar (1901) 28 Cal. 751; Bat Jioi v. 
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nance pendente lite may also be claimed by making out a case for the same 
as provided in sec. 24. This enables a wife who does not desire disruption of 
the marriage or even judicial separation from the husband to secure provision 
for her support by an order of the court under the matrimonial jurisdiction 
conferred on it instead of filing a suit for maintenance under the law relating 
to maintenance now embodied in the Hindu Adoptions and Maintenance Act 
1956. 

The more practical importance, however, of this relief by way of a decree 
for restitution of conjugal rights is that it affords a ground for divorce to either 
party under section 13 (lA) which lays down that either party to a marriage 
whether solemnized before or after the commencement of the Act, may obtain 
a decree of divorce on the ground that there has been no restitution of conjugal 
rights between them for a period of two years or upwards after the passing 
of a decree for restitution of conjugal rights in a proceeding to which they 
were parties. 

“Petition to the district court”.—The petition for restitution of conjugal 
rights must be made to the “district court” as defined in section 3 (b). Refer¬ 
ence may be made to Notes under section 19 post. Where a suit is filed 
instead of a petition the decision is not a nullity the difference being one 
merely of nomenclature (dl). 

Restitution when decreed.—^This section must be read with sec. 23 of the 
Act which imposes on the court the duty to inquire into and pass a decree 
inter alia for restitution of conjugal rights after satisfying itself about certain 
matters. The petitioner must show that there is a bona fide desire to resume 
matrimonial cohabitation and to render the rights and duties of matrimonial 
life. The petitioner who is sincere in that sense can seek the relief but not 
otherwise (d2). The decree may be passed on a petition by either sp)ouse 
who may be the aggrieved party. Before passing a decree for restitution the 
court must be satisfied beyond reasonable doubt that: 

the respondent has, without reasonable excuse, withdrawn from the 
society of the petitioner; and there is no legal ground why the decree 
should not be passed. 

The legal ground for refusing to grant relief may consist of: 

any of the grounds on which the respondent could have asked for a 
decree for judicial separation or for nullity of marriage or for divorce 
[S. 9(2)] (d3); 

any conduct on the part of the petitioner or fact tantamount to the 
petitioner taking advantage of his or her own wrong or any disability 
for the purpose of such relief [S. 23(1) (a)]; 

collusion with the respondent [S. 23(1) (c)]; 

unnecessary or improper delay in instituting the oroceeding [S. 23(1) 

(d)]. 


(cfl) Sicanandi v. Bluiiiauithuumma (’64) A.M. dm Kaiir v, Shh'charan Singh ('6.5) A.J. & K. 9.5. 

2S7; Kiiituin haUt v. Knmla Pramd (’65) A.A. 280. (d-\) Klmgctitinr v. Atluti Karnuni ('67) A. Orissa 

(«i2) Syfl/ V, Syui ('68) A.P. 4c H. 489; Jugin- 80 Iliiislj.iod imiMitent and cruelty tmvards wife]. 
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Again, no relief can be granted to the petitioner if the respondent had 
reasonable excuse (or what is often spoken of in this context as just cause) 
for withdrawing from the society of the petitioner [S. 9(1)]. 


Although sub-section (2) lays down in terms express and explicit that 
nothing can be pleaded in answer which could not have been a ground for 
judicial separation or for nullity of marriage or for divorce, it is obvious from 
the section read as a whole that withdrawal from the society of the other for 
a reasonable excuse, or what is often described as a just cause, would be a 
plea which if established would be a good defence. This would be so for the 
obvious reason that relief which a petitioner can claim under the section can 
only be granted on proof that the other spouse has withdrawn from the 
society of the petitioner without reasonable excuse [See “Reasonable excuse” 
or just cause infra']. And despite sub-section (2) it seems equally clear that 
it would be open to the respondent in answer to plead that there was no valid 
and subsisting marriage between the parties for if any dispute is raised in that 
behalf it would be incumbent on the petitioner to establish that there subsists 
a valid marriage between the parties. 


A wife can resist a petition for restitution of conjugal rights on the ground 
that the husband had married another wife before the Act came into opera¬ 
tion and by bringing her case within the ambit of section 13(2) (i) post (el). 

Restitution of conjugal rights cannot be refused to a husband on the 
ground of a custom forfeiting the right of outcasted husband to society of 
wife (e2). 


A husband has the right to require his wife to live with him wherever 
he may choose to reside and special circumstances apart, the Court will not 
absolve the wife from discharging her corresponding duty (ce ). Even an 
agreement between the parties prior to the marriage that the spouses will 
live in the house of the wife*s father will not affect the husband s right. Such 
an agreement per se would be no answer to a husband’s petition for restitu¬ 
tion of conjugal rights (e3). 


Burden of proof.—The onus of proving that the respondent has, witlwu 
reasonable excuse, withdrawn from the society of the petitioner^ must o vi- 
ously rest on the petitioner. The mere circumstance that the wife s allegation 
of cruelty in defence in any such case is not proved would not displace t a 
onus (e4). But the onus of proving reasonable excuse must rest on the res 
pondent (e5). The initial burden being on the petitioner, the 
as a general rule, lead evidence to establish the averments on whic re e 

sought (e6). 

“Reasonable excuse” or just cause.—The question wheth^ conduct 
short of cruelty or any other matrimonial offence can justify one spo 


(tfl) Vceriah v, Nagiah (*39) A.A.P. 547 (F.B-) 
Venkatamma v, Venkatasicamy Reddy (*63) A. 
Xlys, 118. Deepo v. Kchar Singh (*62) A. Punj. 
183; yfntlappa v. Neetfiwtca (*70) A, Mys. 59. 

<c2) yfohan Lai v. S/ianfi Devi {*64) A, All. 21 
[Also see S. 4fa) of the Act). 

(ce) Tiraih Kaur v. Kirpat Singh (*64) A. Punj. 


(wife not willing to give up her }ob and jom 

tfpathu Baiu v. Bodha A-AP. 407- 

4) Reborani v. Axhit ('55} A.C. 16J. _ ^ 

.5) Hardccp Singh v. Datip Kaur (70) A.F. 

284. ^ A R 1S2. 

6) Ratnaprabhabai v. Sheshrao ( 72) 
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leaving another has been much debated in England and judicial opinion on 
the question is not wholly uniform (f). But the more recent and acceptable 
view seems to be that the “just cause” must be “grave and weighty” or as it 
is sometimes said “grave and convincing” and that it may be distinct from a 
matrimonial offence. It may be distinct from cruelty to the extent that it 
falls short of or is less than legal cruelty but none the less the reasons for 
withdrawal from the society of the petitioner must be grave and weighty. In 
Timmins v. Timmins {g) it was held by the Court of Appeal that the husband 
was not guilty of cruelty but his conduct was a grave and weighty matter 
which gave the wife good cause for leaving him and prevented him from 
obtaining a decree for restitution of conjugal rights unless and until he satis¬ 
fied the court that, if she returned to him he would behave with conjugal 
kindness, and, therefore, was a defence to the husband’s petition for restitu¬ 
tion. 


It would seem that conduct of a spouse which for one reason or another 
falls short of cruelty or any other matrimonial offence would afford reasonable 
excuse for leaving or withdrawing from the society of the spouse and be a 
defence to a suit for restitution under the present section. Whether one 
party has reasonable excuse for leaving th ? other or staying apart must 
depend on whether the conduct complained of is of a grave and weighty 
character. The plea that there was reasonable excuse for the respondent to 
withdraw from the society of the petitioner must in substance involve an 
inquiry into facts. Each case must depend on its own facts and circumstances 
and it is not possible to give an exhaustive statement of what may or may 
not constitute “reasonable excuse.” In the decisions mentioned below (gl) 
the above principles were accepted and relief under the present section was 
not granted to the petitioner on the ground that the other spouse had with¬ 
drawn from the society of the petitioner for a reasonable excuse. A contrary 
view has been expressed by the High Courts of Andhra Pradesh and Mysore 
(g2) which have held that the “reasonable excuse contemplated by sub¬ 
section (i) must be one which would afford a ground either for judicial 
separation or for nullity of marriage or fdr divorce.” 

Delay.—Unnecessary and improper delay in instituting proceedings for 
restitution of conjugal rights can be a ground for refusing relief under this 
section (g3). Reference may be made to section 23(1) (d) post. 

Separation by mutual consent—^Prior to the passing of the Matrimonial 
Causes Act, 1884, it was regarded as settled law in England that deeds of 
separation were utterly inoperative to abrogate the duty of co-habitation 
involved in the tie of marriage and that notwithstanding any such agreement 


(f) See Edioardt v. Edwardi (1949) 2 AH E.R. 
14S, (1990) Probate 8 ami Pike (1953) 1 All E.R. 
232. Aljo Dixon v. Dixon (1953) 1 AH E.R. 

910 - 

(a) (1953) 2 AH. E.R. 187. 

(^(1) ThIm V. Pannalat ('6*3) A.M.P. 5. Curdec 
Kwr V. Sariirjn Sintfh ('39) A. Piinj. 162. Smt. 
Monso V. Prcm Chand {•62) A.A. 447. Also see 
fMoa V. Alnka ( 69) A.C. 477; Sadhu Sinf^h v. 
luiiilish ('69) A. P. & H. 139; Anna Sohch 

Turabui CIO) A.M.P. 36; Modan Mohan v. Sa//a 


Kohli C67) A. Punj. 097 (baseless allegatiODs of 
unchavtity); Kanna v. Khshnaucami ('72) A.M. 
247; Shanti Devi v. Balbir Singh ('71) A. Delhi 
294; )ugudi%h Lai v. Shyama ('66) A.A. 150 (hus¬ 
band's in«ibility to consummate marriage); Kamait 
Singh V. Shupinder Kour ('70) A.P. fic H. 19; 
Satt/a Deci v. Ajaib Singh (*70) A. Raj. 20. 

ig2) Annapurnemma v. Appa Rao {'60) A.A,P. 
312; Reiannu v. Suseclamma ('67) A. Mys, 165* 
(gO) Tcja Singh v. Sarjit Kaur ('62) A. Poni. 
195; Shnnli Dcci v. Rameih Chandra ('69) A.P. 27. 
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it was competent to either party to sue for a decree of restitution of conjugal 
rights (h). Though an agreement between husband and wife to live apart is 
not in itself a bar to a petition for restitution of conjugal rights in England 
the effect of the above Act, which enacted that a respondent who failed to 
comply with a decree for restitution should be deemed guilty of desertion 
without reasonable cause, and that a suit for judicial separation might be 
instituted on that ground, was that the Court was empowered to refuse a 
decree for restitution where such an agreement was shown to exist and neither 
party had taken steps to set it aside. It has also been held there that a 
valid agreement between the spouses to hve apart may exist in the absence of 
a formal deed of separation and without an express covenant not to sue for 
restitution of conjugal rights (i). The principle underlying the cases on the 
subject is that an agreement providing for present separation is valid while on 
the other hand an agreement for future separation is bad and opposed to 
public pohcy. 

defence that there was a pre-nuptial contract between the parties to 
live separate in certain circumstances was raised in some cases in India 
where restitution was sought and such contracts were held to be void and 
illegal as interfering with marital duties and opposed to public policy. Those 
decisions also turned on the principle that such agreements were contrary to 
the personal law of the parties. But the fundamental difference between a 
case where an agreement for living separate entered into during the con¬ 
tinuance of marriage and an agreement before or at the time of marriage 
controlling the rights of the parties was not disregarded and only agreements 
of the latter character were treated as nugatory and infructuous (j). 

The present Act lays down in section 13 (lA) that a marriage can be 
dissolved on the ground that there has been no restitution of conjugal rights 
between the parties for a period of two years or upwards after the passing of 
the decree, and the position is the same as that under English law after the 
Matrimonial Causes Act, 1884, There seems no reason why a valid agree¬ 
ment for immediate and not future separation bona fide entered into during 
the continuance of marriage with a view to enable the parties to live in 
peace should not be treated as empowering the court to refuse a decree for 
restitution. It is submitted that a different rule would have the effect of 
enabling a party to get a decree for divorce on the ground of non-compliance 
with the decree for restitution on facts contrary to the truth of the case. More¬ 
over a spouse who is living separate after a boTia fide agreement of this 
nature cannot properly be said to have withdrawn from the society of the 
other spouse without reasonable excuse (jl). 

Consent Decree. —Reference may be made to Notes under section 23 

post. 

Mode of execution of decree. —Order 21, rr. 32 and 33, of the Civil Proce¬ 
dure Code, deal with the question of execution of a decree for restitution of 

(h) Crabb v. Crabb (1868) L.R. 1 P. & D. 601. Mad. 398. ^ . 

(0 Walter v. Walter (1921) P. 302. ((1) A contrary view has b««i taken in imru- 

Oi Tekalt Mon Mohini v. Boifcnt Kumar (1901) mal v. Bafommal C68) A.M. 201. 

28 Cal. 751; Xrishna Att/or v. B<Uammal IX.R. 34 
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conjugal rights. There can be no sanction or procedure as compulsion by the 
court to force a party to a marriage to return to the other spouse against his 
or her will and the more modern procedure is as now laid dowm in the 
provisions mentioned above. Section 24 of this Act lays down rules relating 
to maintenance pendente lite and expenses of proceedings and section 25 
lays dow’n rules relating to orders for maintenance which can be made at the 
time of passing of the decree or at any time subsequent to such decree. 
Reference may also be made to section 28 and Notes thereunder. 

Pctidiny proceedings OJ'e governed by this section.—It is submitted that suits for 
restitution of conjugal rights between Hindus, whose marriage was solemnii^ed in accord¬ 
ance with Hindu law, pending at the date of the commencement of this Act, will be 
within the ambit of this section. The defences to any such suit can be those mentioned 
in sub-section (2). A difterenl view has been expressed by the High Court of Punjab (1) 
but the only question for the determination of the court in that case related to jurisdic¬ 
tion and not to the applicability of the provisions contained in the present section. A 
suit fer restitution of conjugal rights was pending in the court of the Subordinate Judge 
when the Act came into operation and it was contended that the District Court alone 
had jurisdiction to proceed with the suit by operation of section 19 of the Act which 
deals with jurisdiction. The High Court negatived the contention. Section 19 applies 
only to petitions presented after the Act came into operation and there is no other provi¬ 
sion in the Act which affects the jurisdiction of courts which were competent to try 
pending suits for restitution of conjugal rights (11). 


10. (1) Either party to a marriage, whether solemnized before 

or after the commencement of this Act, may present a petition to 
Judicial Separa- the district court praying for a decree for judicial 

separation on the ground that the other party— 

(a) has deserted the petitioner for a continuous period of not 
less than two years immediately preceding the presentation 
of the petition; or 

(b) has treated the petitioner with such cruelty as to cause a 
reasonable apprehension in the mind of the petitioner that 
it will be harmful or injurious for the petitioner to live with 
the other party; or 

(c) has, for a period of not less than one year immediately 
preceding the presentation of the petition, been suffering 
from a virulent form of leprosy; or 

(d) has, for a period of not less than three years immediately 
preceding (m) the presentation of the petition, been suffer¬ 
ing from venereal disease in a communicable form, the 
disease not having been contracted fx’om the petitioner; or 

(e) has been continuously of unsound mind for a period of 
not less than two years immediately preceding the presen¬ 
tation of the petition; or 


(1) lifthatnt SinuU v. Knnr C57) A. 

Piini. I. AUo 5ce Siinnatutfj v. B/taitavathuamnia 
A.M. -KJCK and sro Yankaiipa v. Shnc(ipi»a 
(‘0i>) A. My<. 265. littl Thrnku Vveriah v. 

Ttimistm Sauifih {'ott) A.A.P. 517 (F.B.). 

(M) 'V\tU was qiioti'il with appnnal in Udai^ 
fUith V. Chhuya ('63) A. Orissa 27. Alsu see S. 29 


(3) and Yfinkanp<t v. Shmokka ('60) A. Mys. 265. 

(m) Anu'nd(*<l I)y Act 73 of 1936. Id cl. (d) 
of siil)-sc:% (1) of See. 10 for the words “has, hn-p 
mediately 1>ofore’^» the words "has, for a period 
of not h*ss than three years immedi.dely preceding*' 
hive been substituted. 
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(f) has, after the solemnization of the marriage, had sexual 
intercourse with any person other than his or her spouse. 

Explanation. In this section, the expression ^^deseii-ion”, with 
its grammatical variations and cognate expressions, means the 
desertion of the petitioner by the other party to the marriage without 
reasonable cause and without the consent or against the wish of 

such party, and includes the wilful neglect of the petitioner by the 
other party to the marriage. 

(2) Where a decree for judicial separation has been passed, it 
shall no longer be obligatory for the petitioner to cohabit with the 
respondent, but the court may, on the application by petition of 
either party and on being satisfied of the ti*uth of the statements 

made in such petition, rescind the decree if it considers it just and 
reasonable to do so. 

Judicial separation.—A legal or judicial separation permits the parties to 
a marriage to live apart. Sub-section (2) in terms states that where a decree 
for judicial separation has been pass^, it shall no longer be obligatory for 
either party to cohabit with the other. The effect of the decree is that certain 
mutual rights and obligations arising from the marriage are as it were sus¬ 
pended and the rights and duties prescribed by the decree are substituted 
therefor. The decree does not sever or dissolve the marriage tie which con¬ 
tinues to subsist. It affords an opportunity for reconciliation and adjustment. 

It may fall by a reconciliation of the parties in which case the rights of res¬ 
pective parties which flowed from the marriage and were suspended are 
restored. Where there is no reconciliation and cohabitation is not resumed, it 
serves after two years of the passing of it as the basis for the dissolution of 
the marriage by a decree of divorce [S. 13 (lA)]. Although in a sense the 
decree for judicial separation is provisional and conditional the court cannot 
while passing the decree impose any terms on the parties as to the nature or 
duration of its operation. 

Attention has already been drawn in the Introductory Note to the scheme 
underlying the various provisions and the scheme of this section and section 
13 which deals with dissolution of marriage by a decree of divorce; and the 
distinction between a decree of judicial separation and one for divorce has 
also been pointed out. This section lays down the grounds which give either 
party to a marriage the right to present a petition for a decree of judicial 
separation. ^The grounds it will be noticed include all the three princi^ 
matrimonial offences, desertion, cruelty and adulterxi It will also be 
that ‘desertion* has been expressly given a wide meaning by including wilful 
neglect* of the petitioner on the part of the respondent. 

The material language of the section has always in these matt^re to 
borne in mind, for if a court is prone too much to indulge in expoation ^ 
attempted definition, there is a risk that there will be substituted for e 
language chosen by Parliament some other form of words and in an a 
at wide survey some essential factor would be omitted. This seems pec ar 
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applicable to the matrimonial offences of desertion and cruelty cases relating 
to which are by far the most common of the matrimonial causes contested 
before the courts. The circumstances vary infinitely from case to case and the 
modes of life'involved at times present sharp contrasts. The importance 
therefore, of satisfying the language of the section cannot be overstressed in a 
branch of the law which has been predominantly judge-made. The following 
observations of Evershed M.R. cited with approval by Lord Merriman in 
Simpson v. Simpson (n) should prove useful: 

“It has so often been said that it is obvious—yet it is worth repeating—that 
all cases that come before this court must be determined on their own 
particular facts, and I should imagine that in no class of case is that trite 
observation truer than in matrimonial cases. The circumstances vary in¬ 
finitely from case to case. The fact is. I think, another reason for a sense 
of danger in trying to formulate principles of law out of particular cir¬ 
cumstances in particular cases, and then treating those principles of law 
as being, so to speak, explanations or riders to the actual statutory lan¬ 
guage.” 

Cl. (a): Desertion.—The expression desertion in the context of matri¬ 
monial law represents a legal conception and is one very difficult to define. 
The essence of desertion is the forsaking and abandonment of one spouse by 
the other without reasonable cause and without the consent or against the 
wish of the other. It has been said more than once that no judge has ever 
attempted to give a comprehensive definition of desertion, and that probably 
no judge would ever succeed in doing so, but among the descriptions of 
desertion one which has always appealed to courts trying matrimonial causes 
is that “desertion” is “a withdrawal not from a place, but from a state of 
things” (o). The essential ingredients of this offence in order that it may 
furnish a ground for relief are: 

(a) the /actum of separation; and 

(b) the intention to bring cohabitation permanently to an end— a7iimus 
deserendi; 

(c) the element of permanence which is a prime condition requires that 
both these essential ingredients should continue during the entire 
statutory period. 

The clause lays down the rule that desertion to amount to a matrimonial 
offence must be for a continuous period of not less than two years immediately 
preceding the presentation of the petition. This clause has to be read with 
the Explanation. The Explanation purports to give the meaning of the expres¬ 
sion desertion with all its grammatical variations and cognate expressions. 
Permanent forsaking and abandonment (p) are expressions often used in the 
context of the matrimonial offence of desertion. The Explanation as the 
Joint Committee observed has widened the definition of desertion so as to 
include “wilful neglect” of the petitioning spouse by the respondent. It states 


(u) in)>l) 1 All E.R. 
Lord Alkin in Duiwuhiic 
562, 583. 

(o) Putford V. Pulford 


933. 938. AUo spe per 
V. 1 1932) A.C. 

(1923) P. 18, 21; Khor- 


stnfil V. MunrUvrji (1937) 39 Bom. L.R. 1141, 

1H2. 

i/j) Cf. S. 18(2)(j) of tiie Hindu Adoplioos and 
Maintt-otinie Ait, 1936. 
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that to amount to a matrimonial offence desertion must be without reasonable 
cause and without the consent or against the wish of the petitioner and that 
^^lful neglect of one spouse by the other is desertion ^v'ithln the meaning of 
the exjmession. It will be seen that the meaning given is somewhat tauto¬ 
logical but the Explanation has the merit of making it abundantly clear that 
the legislature intended to give to the expression a wide import which includes 
wilful neglect of the petitioner by the other party to the marriage. It is also 
clear that the meaning given includes both actual desertion as well as what 
IS generally referred to as constructive desertion in which although there is 
no ostensible abandonment of one spouse by the other there is expulsive 
conduct manifesting animus deserendi. One effect of including “wilful neglect” 

desertion is that wilful neglect of one spouse by the other is 
sufficient to establish abandonment or expulsive conduct and amounts to proof 
of the animus deserendi on the part of the latter which is an essential ingre- 
ent of the offence. This will have considerable bearing in cases of con¬ 
structive desertion. It may be pointed out that neither sec. 27(b) of the Special 
Marriage Act, 1954, nor sec. 1 (1) (b) of the Matrimonial Causes Act, 1950. 
use in this context the expressions “without the consent” or “against the 
wish” and only say “ has deserted the petitioner without cause.” This is 
obviously to avoid any attempt at defining an expression which is extremely 
difficult if not impossible to define in a manner which would fully bring out 
its comprehensive connotation. It is enough to satisfy the requirement of the 
rule that the abandonment was without reasonable cause and without con¬ 
sent. It is not necessary to show that it is against the wish of the person 
charging it. This latter expression was used in sec. 3 (9) of the Indian Divorce 
Act, 1869, and construed as meaning contrary to an expressly expressed wish 
of the person charging abandonment (q). 

The statutory requirement as to time during which the “state of things” 
should continue is fixed at a continuous period of not less than two years 
immediately preceding the presentation of the petition. Thus the quality of 
permanence is one of the essential elements which differentiates desertion 
from wilful or voluntary separation. For the offence of desertion, so far as 
the deserting spouse is concerned, two essential conditions must be there, 

(1) the factum of separation, and (2) the intention to bring cohabita¬ 
tion permanently to an end (animus deserendi). Similarly two elements are 
essential so far as the deserted spouse is concerned: (1) the absence of 
consent, and (2) absence of conduct giving reasonable cause to the spouse 
leaving the matrimonial home to form the necessary intention aforesaid. The 
petitioner for divorce bears the burden of proving those elements in the two 
spouses respectively and their continuance throughout the statutory 
period (r). 

A large body of case-law has developed round the legal significance of 
‘desertion’ both in England and in India and the broad general rules dedu- 
cible from the same will be of great assistance and guidance in cases which 
fall for determination under the present enactment though of course opinions 

(q) Fowle V. Fotcle (1878) 4 Cal. 260. Pratt (1939) A.C. 417; Wi/Ziamt v. 

(r) Bipin Chander v. Prabhawati (1956) S.C.R. 3 All E.R. 825 (C.A.); Dunn v. Dunn (1949) r. 

838. (1957) 59 Bom. L.R. 322. Also see Pratt y, 98, (1948) 2 All. EJL 822. 
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expressed in the context of enactments even slightly differently worded must 
always be read with the caution most commonly needed in their application 
to cases arising in different circumstances and varied situations. Moreover, as 
already pointed out, the language of the present clause and Explanation are 
intended to give a wide import to the expression though no radical innovation 
has been made. In Bipin Chander v. Prabhawati (s), the Supreme Court after 
posing the question—What is desertion? observed that the legal position had 
been admirably summarised in paragraphs 453 and 454 of Halsbury’s Law 
of England, 3rd Edition, Vol. 12: 

“In its essence desertion means the intentional permanent forsaking and 
abandonment of one spouse by the other without that other’s consent, and 
without reasonable cause. It is a total repudiation of the obligations of 
marriage. In view of the large variety of circumstances and of modes 
of life involved, the Court has discouraged attempts at defining desertion, 
there being no general principle to aU cases. 

Desertion is not the withdrawal from a place but from a state of 
things, for what the law seeks to enforce is the recognition and discharge 
of the common obligations of the married state; the state of things may 
usually be termed, for short, ‘the home.’ There can be desertion without 
previous cohabitation by the parties, or without the marriage having 
been consummated. 

The person who actually withdraws from cohabitation is not neces¬ 
sarily the deserting party. Tlie fact that a husband makes an allowance 
to a wife whom he has abandoned is no answer lo a charge of desertion. 

The offence of desertion is a course of conduct which exists indepen¬ 
dently of its duration, but as a ground for . . . it must exist for a period 
of at least . . . years immediately preceding the presentation of the 
petition or, where the offence appears as a cross-charge, of the answer. 
Desertion . . . differs from the statutory grounds of adultery and cruelty 
in that the offence foimding the cause of action of desertion is not com¬ 
plete, but is inchoate, until the suit is constituted. Desertion is a continu¬ 
ing offence.” 

The Supreme Court, in the case mentioned above, made some general 
observations and summed up some other important principles which will 
afford considerable guidance in cases arising under the Act. It was pointed 
out that desertion is a matter of inference to be drawn from the facts and 
circumstances of each case. The inference may.be drawn from certain facts 
which may not in another case be capable of leading to the same inference; 
that is to say, the facts have to be viewed as to the purpose which is revealed 
by those acts or by conduct and expression of intention, both anterior and 
subsequent to the actual acts of separation. If, in fact, there has been a separa¬ 
tion, the essential question always is whether that act could be attributable 
to ^ animus deserendi. The offence of desertion commences when the fact 
of separation and the animus deserendi co-exist. But it is not necessary that 
they ^ould commence at the same time. The de facto separation may have 

(«) (1956) S.C.R. 830, 59 Bom. L.R. 322. 

hl-45 
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co^enced without the necessary animus or it may be that the separation 
and the ammus deserendi coincide in point of time; for example, wLn the 
separatmg s^use abandons the marital home with the intention, express or 
imphed, of bringing cohabitation permanently to a close. The law has pre¬ 
scribed a period of . . . as a continuous period during which the two elements 
must subsist. Hence if a deserting spouse takes advantage of the locus poeni- 
teiuiae thus provided by law and decides to come back to the deserted spouse 
by a bona Ude offer of resuming the matrimonial home with aU the implica- 
tions of marital life, before the statutory period is out or even after the lapse 
of that period, unless proceedings for rehef have been commenced, desertion 
comes to an end and if the deserted spouse unreasonably refuses the offer the 
latter may be m desertion and not the former. Hence it is necessary that 
during all the period that there has been a desertion, the deserted spouse 

must affirm the marriage and be ready and willing to resume married life on 
such conditions as may be reasonable (si). 


Some of the principles summed up above were reaffirmed by the Supreme 
ourt in its latest decisions on the subject (s2) and the essential element of 
animus deserendi examined at some length. 


reparation.—One of the essential ingredients of desertion is separation 
ot one spouse from another and there can, therefore, be no desertion while the 
parties are living together. So long as cohabitation continues, that is parties 
are iving together, persistent and even wanton refusal of one or other of the 
parties to have sexual intercourse is not by itself sufficient to amount to deser¬ 
tion because it is neither abandonment nor living apart (t). But such refusal, 
if unjustified, may amount to constructive desertion when the stx)use refusing 
sexual intercourse would have known that the effect of the refusal would be 
that the other spouse would refuse to live with him (tl). Unreasonable 
refusal may be regarded as a grave and weighty matter and can amount to 
constructive desertion having regard to the circumstances of the case (t2). 

In an exceptional case there may be desertion, although husband and 
wife are living in the same dwelling, if there is such a forsaking and aban¬ 
donment by one spouse of the other that the court can say that the spouses 
had ceased to be one household and had become two sei>arate households (tt). 
It seems that cases of this nature which do not often arise would under the 
present section fall for consideration under the Explanation where it is laid 
down that desertion includes wilful neglect. 


Consensual separation*—As to separation which begins by being a consen¬ 
sual and situation changing by one of the spouses withdrawing the consent 
and offering to resume cohabitation reference may be made to the undermen¬ 
tioned decision of Court of Appeal in England (t3) and the cases there cited. 


(si) Bipin Chander v. Prabhatoati (1956) S.C.R. 
838; Jiijuhai v. Ningappa ('63) A. Mys. 3. 

(s2) Larhman v. Meena (1964) A.S.C. 40, 48; 
BnJiini Kumari v. Narendra Singh (’72) A.S.C. 
459. 

(t) Weatherley v. Weatherlexj (1947) A.C. 628; 
(1947) 1 All. E.R. 563. 

(tl) Hutchit xon v. Hutchinson (1963) 1 All 
E.R. 1. Abo see under "'Wilful neglect p. 708, 


infra and under "Reasonable apprehension of 
danger to health" p. 722, infra. 

(t2) Sion V. Sion (1969) 1 All E.R. 759. 

(ft) Baker v. Baker (1952) 2 All E R. 248. 

(f3) Gallagher v. Gallagher (1965) 2 Ail E-R* 
967. Abo see Fraser v. Fraser (1969) 3 All 
654; Nuttley v. Nutiley (J970) 1 All E-R. 410 
(not desertion). 
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**Coiitinuous period of not less than two years. . —Desertion is a con¬ 

tinuing offence and the element of permanence necessarily involved in it 
requires that both separation and animus deserendi should continue during 
the entire statutory period of two years immediately preceding the presenta- 
ti<m of the petition. It must be noticed that the continuing offence of deser¬ 
tion for the statutory period of at least two years can never become complete 
until the petition is actually presented. The offence is not complete and 
remains inchoate till the presentation of the petition however long might have 
been the period of previous desertion. It necessarily follows that during this 
period the offending spouse has always the locus poenitentiae to go back to 
the deserted spouse. It also follows that it is necessary that during all the 
period that there has been desertion the deserted spouse must affirm the mar¬ 
riage and be ready and willing to resume married life on such conditions as 
may be reasonable (t?). Desertion differs from other matrimonial offences 
such as adultery, in that it does not consist of an act or a number of acts 
separate and distinct in themselves, but is rather an activity or course of a 
conduct which must persist for the statutory period upto the presentation of 
the petition (lo); and it is not permissible, if the period is broken, to add the 
broken periods together so as to make a sum of two years, llie offence 
founding the cause of action is not complete—is as if it were inchoate— 
until the petition is filed. If one spouse has committed adultery or has 
treated the other with cruelty, the latter has an accrued right to adopt pro¬ 
ceedings. He or she may at once seek relief and is not bound to reinstate 
the offending spouse. The deserted spouse has no such right, no such election. 
If the deserting spouse genuinely desires to return, the other spouse cannot 
refuse reinstatement (x). 


Once a state of desertion has arisen it continues xmtil it is terminated (y). 
So when the factum and intention to desert on the part of a spouse is esta¬ 
blished, the intention is presumed to continue unless the offending spouse 
proves genuine repentance and sincere and reasonable attempt to go back to 
the deserted spouse or in case of constructive desertion to get back the injured 
spouse (z). The deserting spouse is only bound to make reasonable attempts. 
So if on the facts it appears that the petitioner had made it plain to the 
deserting spouse that the latter would not be received back or has repelled all 
the advances made by the latter towards a resumption of married life, the 
petitioner cannot complain that the deserting spouse has persisted in the 
desertion without cause. There can be cases where it would be unreasonable 
to exoect the deserting spouse to make attempts to end the desertion (a). 

The question whether a deserting spouse has a reasonable cause for not 
trying to bring the desertion to an end and the corresponding question whe¬ 
ther desertion without cause has existed for the necessary period must 


Bipin Chander v. Prabhawati, supra. 

(w) W. V. W. (No. 2) (1954) 2 All 
832. 833. Reference may also be to 

V. Bamchandra (1957) .59 Bom. L.R. 885, 890, 

891 

(*) Perry v. Perry (1952) 1 AD E.R. 1076, 1079, 
(y) Cohen v. Cohen (1940) A.C. 631, (1040) 


2 All E.R. 331 (H.L.). 

(z) Lochman v. Meena (1964) A.S.C. 40, 49; 
Bowran v. Bowran (1925) P. 187, 195; Cohen v. 
Cohen (1940) A.C. 631, (1940) 2 All E.R. 331 
(H.L.); Si/ron v. Si/«on (1939) 1 All E.R. 109, 
(1939) F. 221. 

(a) Pratt v. Pratt (1939) A.C. 417, 420; Cohen 
V. Cohen, eupro. 
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always be ^ question of fact (al). The question for consideration in such 

cases IS, Is the conduct of the deserted spouse such as to exempt the deserting 

s^use from making any attempt to put an end to the desertion or from 

a empting any reconciliation?” (a2). In considering the conduct of the deserted 

spouse in any such case the court will have regard to the facts of the particular 

case, in order to ascertain what in fact was the impact on the mind of the 

deserting spouse of anything which was said or done by the deserted 
spouse (a3). 

The mere fact that during the period when the spouses were liWng apart 

maintenance was paid by the husband to the wife wiU not prevent desertion 

runnmg^ it appears that there was no agreement between the spouse to live 

ap^t. The agreement to pay maintenance is not of itself proof of consent 
to live apart (c). 

“Wilful neglect”.—The expression wilful neglect used in the Explanation 
IS not defined m the Act. The word wilful in this phrase is important. An 
act or omission done by accident or inadvertence is not wUful nor is it on the 
other hand absolutely necessary in the present context that to be wilful, the 
act or omission which constitutes neglect should be deliberate and intentional. 

In the context of matrimonial law wilful neglect would seem to mean that the 
person is consciously acting in a reprehensible manner in the discharge of his 
mantal obligations or is consciously failing in a reprehensible manner in the 
discharge of those obligations; and connotes that degree of neglect which is 
shown by an abstention from an obvious duty, attended by a knowledge of 
the likely results of the abstention. Breach of every tie of marriage or failure 
to discharge every tie of marriage or failure to discharge every marital obli¬ 
gation cannot be regarded as wilful neglect. Thus for instance in a case 
where the marriage has been consummated and cohabitation is continued it 
can hardly be said that mere refusal of sexual intercourse howsoever persistent 
by one of the spouses amounts to wilful neglect or purports to conclude the 
matrimonial relationship (cl). But wilful neglect to maintain the wife "with¬ 
out reasonable cause would be desertion. The neglect to become desertion 
must be such as amounts to forsaking or abandonment of one spouse by the 
other by a conscious disregard of the duties and obligations of the married 
state considered as a whole. 

Constructive desertion.—It is a well established principle that proof of 
factum of separation, which is one of the essential ingredients of the matri¬ 
monial offence of desertion, does not consist merely in ascertainment of which 
party left the home first. The rule is now well established that a spouse may 
be guilty of such misconduct as would render the continuance of marital 
delations so xmbearable that the other spouse feels compelled to leave the 
matrimonial home and in such a case it is the former and not the latter, who 
is the deserter. There is no substantial difference between the case of a 
husband who leaves his wife with the intention of terminating cohabitation 
and the case of a husband who with like intent evidenced by his misconduct 


(al) Tickler v. Tickler (1943) 1 AU E.R. 57, 59. 
(a2) Brewer v. Brewer (1961) 3 AU E.R. 957, 
964. 

(a3) Lachman v. Meena (1964) A.S.C. 40, 53. 


(c) Tardy v. Tardy (1939) 3 AU EJL 779, 782. 
(1939) P. 388. 

(cl) T. V. T. (1964) 3 AU E.R. 919. 
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brings the cohabitation to an end by virtually compelling the wife to depart 
from the matrimonial home. In Lang v. Lang (d) the Privy Council sum¬ 
marized in an impeccable form the principles and made some general obser¬ 
vations on the question of constructive or indirect desertion which give 
authentic guidance on the subject and will be found very instructive: “It 
has been recognised that the party truly guilty of disrupting the home is not 
necessarily or in all cases the party who first leaves it. The party who stays 
behind (their Lordships will assume this to be the husband) may be, by 
reason of conduct on his part, making it unbearable for a wife with reason¬ 
able self-respect, or powers of endurance, to stay with him, so that he is the 
party really responsible for the breakdown of the marriage. He has deserted 
her by expelling her; by driving her out. In such a case the factum is the 
course of conduct pursued by the husband—something which may be far 
more complicated than the mere act of leaving the matrimonial home. It is 
not every course of conduct by the husband causing the wife to leave which 
is a sufficient factum. A husband’s irritating habits may so get on the wife’s 
nerves that she leaves as a direct consequence of them but she would not be 
justified in doing so. Such irritating idiosyncrasies are part of the lottery in 
which every spouse engages on marrying, and taking the partner of the mar¬ 
riage ‘for better, for worse’. The course of conduct—the ‘factum’—must be 
grave and convincing.” Conduct which falls short of legal cruelty may justify 
one spouse in leaving another, provided it is of a grave and convincing 
character (e). It is not possible to deduce any principle of law by reference 
to which it can be determind in every case on which side of the line the 
case falls when this test of grave and convincing conduct is to be applied; 
the issue in the main would be one of fact and no criterion can be propounded 
which would be very helpful. In these cases it has to be noted that the 
legislature has not thought fit to make the continuous unhappiness of one 
spouse caused by the unkindness, the lack of consideration, or the selfishness 
or every degradation of the other spouse a ground for obtaining relief. It is 
essential to examine, as Lord Green, Master of the Rolls, observed in the 
undermentioned case (/), the actual facts to see whether the conduct of the 
spouse who is to blame can fairly and clearly be said to have crossed the 
borderline which divides blameworthy conduct causing unhappiness to the 
other spouse from conduct equivalent to expulsion from the matrimonial 
home. “It is,” as Asquith L. J. observed in the same case, “possible to say of 
certain courses of conduct that they should not amount to constructive deser¬ 
tion, and of certain other courses that they could not fail to do so. . . . But 
between the extremes indicated there is obviously a no-man s land where the 
issue is one of fact” (/I). One effect of including ‘wilful neglect in the mean¬ 
ing of desertion (Explanation) is that such neglect of one spouse by the other 
is sufficient to establish expulsive conduct. The neglect to become desertion 
must be such as amounts to forsaking or abandonment by a conscious dis- 


(fi) (1954) S All E.R. 571. 571; Naraijan Prasad 
V Prab/wdeci t'64) A.M.P. 28; Juotish Chandra v. 
Meera Ctiha ('70) A.C. 266. 

(e) Edtcards v. Edtcardv (1949) 2 All E.R. 145, 

(1930) P. 8. _ . 

(f) Buchter v. BticMer (1947) P. 2-5, (1947) 1 
All E.R. 319, 322. AUo see Marioram v. Mario- 


ram (1955) 2 All E.R. 1. (SluUishness alone is 
not a sufficient {(round); Batiholomew v. Bartho¬ 
lomew (19.52) 2 All E.R. 1035 (Wife dirty in her 
person and the home—no ground). 

(fl) Buchler v. Buckler, supra (1947) 1 All E.R. 
319 at p. 326. 
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regard of the duties and obligations of the married state considered as a 
whole (g). 


In case of constructive desertion also there must be proof of both the 
essential ingredients of factum and animus deserendi on the part of the 
offending spouse. The law relating to this latter requirement was reviewed 
by the Privy Council in the abovementioned case and it was laid down that 
'pnma facie in these cases a person is presumed to intend the consequences of 
his acts, though the inference may be rebutted; and if the whole of a hus¬ 
band s conduct is such that a reasonable man must know that it will probably 
result in the departure of his wife from the matrimonial home the fact that 
the husband did not want this consequence to ensure does not rebut the infer¬ 
ence that he intended the probable consequnces of his acts and thus intended 
his wife to leave the home. Conduct which would give rise to this inference 
must be grave and convincing and where it exists proof of actual intention 
to bring the matrimonial consortium to an end would not be required. Apart 
from rebutting evidence, therefore, such conduct would be sufficient proof of 
an intention to disrupt the home and it would be no answer that his desire 
was that his wife will stay and the home will not be disrupted (h). 


It is sometimes said that a charge of constructive desertion cannot be 
proved by evidence of conduct, alleged to have caused the petitioner to leave 
the matrimonial home, of the nature of cruelty, but not amounting to cruelty 
in law (i). The true rule of the matter would seem to be that it is not pos¬ 
sible to build up a case of constructive desertion by what is really a case of 
unproved cruelty. That again does not cover the whole area of constructive 
desertion. Grave and weighty matters may be alleged which are quite dif¬ 
ferent in kind and quite as serious, if not more serious, than cruelty (j). In 
this class of cases the facts are often somewhat complex and overlapping. If 
the facts and circumstances are such as satisfy the general test already dis¬ 
cussed the court may well reach the conclusion that the conduct of the other 
spouse was equivalent to expulsion and that the complaining spouse was 
justified in leaving the matrimonial home (k) , The acts sufficient to satisfy 
this test must be of a serious and convincing nature, but conduct short of an 
actual matrimonial offence may be sufficient. The conduct, however, must 
from the very nature of the offence of desertion, obviously be of a grave and 
convincing character. It may include wilful neglect of the petitioner by the 
other party to the marriage. 

Mutual desertion .—It is conceivable, as held in Elngland in a recent case, that the 
court may grant simultaneous decrees on the grdtind of desertion (kl). 


Good cause for separatiem.—It is a well established principle that a spouse 
who withdraws from cohabitation for what is described as a good cause 
just cause or an effective cause such as adultery (k2) or cruelty, cannot 


(g) See ‘Wilful neglect’ above. 

(h) Lang v. Lang, (1954) 3 All E.R. 571, at 
pp. 579. 5S0. 

(0 Pike V. Pike, sttpra. 

(f) Timmnis v. Timmnis (1953) 2 All E.R. 187. 
(it) Foster v. Foster (1953) 2 All E.R. 518; 
Pt*e V. Pike (1953) 1 All. E.R. 232, 235. As to 


whether “drunkenness” 
sive conduct see Hall 


amounts or not to 
V. Hall (1962) 3 All E B. 


) Price V. Price (1968) 3 All E R. 543. 
) Samrai Nadar v. Abraham (70) A.M. 
ioner hmband living m adulttry). 
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said to be guilty of desertion (1), for in such a case it is the conduct of the 
offending spouse that is the cause of separation and the spouse who leaves the 
matrimonial home cannot be said to have acted from any am7nus deserendi. 
Apart from other causes to be presently noted adultery and cruelty would 
afford complete defenre to any petition by the other spouse for judicial 
separation on the ground of desertion unless the court is satisfied that there 
was condonation of such adultery or cruelty or that there was such connivance 
in the matter of the adultery complained of as would render it unjust to enter¬ 
tain the objection (m). An honest and reasonable belief or as it is sometimes 
said a boim fide and reasonable belief, even though erroneous, that the other 
spouse has committed adultery may be a good cause and justification for 
withdrawal from cohabitation. It has been held in England that a wife’s 
belief, induced by her husband’s conduct, that he has committed adultery 
may justify her, until that belief is proved to be without foundation, in leaving 
the matrimonial home and living apart {n). The belief, however, must be 
reasonable; it must be sensible and not the result of caprice or stubborn and 
distorted judgment (o). The reasonable belief which affords an answer to a 
charge of desertion cannot be said to have continued to exist after it has been 
dispelled. No exhaustive statement of the ways in which such a belief could 
be dispelled can be expected as the question must resolve itself into one of 
fact. A husband withdrew from cohabitation with his wife on the ground 
that he suspected h?r of having committed adultery and in proceedings by 
the wife for restitution of conjugal rights it was found by the court that the 
husband had reasonable grounds for his suspicions. But a petition filed by 
the husband thereafter for divorce on the ground of adultery was dismissed 
on the ground that adultery was not proved. In subsequent proceedings by 
the wife for maintenance it was held that the husband was not entitled to 
resist the claim on the ground that he had bona fide and reasonable belief 
that the wife had committed adultery (p). 

Remarriage of hii^band.—Desertion within the meaning of the section implies more 
than merely separate residence and separate living. Section 18(2) (a) of the Hindu Main¬ 
tenance and Adoption Act, 1956, entitles a wife to live separately from her husband, 
without forfeiUng her claim to maintenance, if he is guiltv of desertion. The effect of 
that Act is that a wife is entitled to claim separate residence and maintenance from her 
husband if he should marry again. The High Courts of Andhra Pradesh (pi) and Mysore 
(p2) had taken the view that if in any such case the wife was living separately from 
the husband it could not b6 said that she had deserted her husband without reasonable 
excuse. The different view taken by the High Court of Allahabad (p3) was that the 
fact of the remarriage of the husband would not, without anything more, necessarily 
afford reasonable cause for desertion. According to this latter view the question for the 
court would still remain as to what was the impact of the fact of the remarriage of the 
husband, on the mind of the wife. In cases where the consideration of the remarriage 
of the husband failed to have any impact on the mind of the wife, remarriage of the 
husband would not afford reasonable cause for desertion. The Supreme Court has accepted 
the latter view (p4). 


rh Dnkrr nakcr (1953) 2 AU E.R. 1199; Ktip- 
piftuuHiI AlaRomtnal (*61) A.M. 391. Abo 
leconil marriage of the husband M ftimishing a 
goo<l cause for seixiratinn see PuUalab v. Hiit/iin- 
('63) A.A.P. 323. 

(m) See Section 23(l)(b). 

(li) Allen V. Allen (1951) All E.B. 724, 731. 

(o) Affen V. Allen, tiipra. Also see Cox v. Cox 
(1938) 1 All E.R. 569. 


(p) Allen V. Allen, xupra. 

(pi) Pultiah Rusitingamma (*63) A.A.P. -323. 
(p2i Siddegoitdn v. Pareathamma ('65) A. Mys. 
299. Also see Mnlloppa v. Neefoiiua ('70) A. 
Mys. 59. 

(p3) RoAtni Kiimori v. iVormdra Singh (’70) A..A. 
102 . 

(p4) Rohinf Ktimari v. Sarendra Singh (’72) 
A.5.C. 459. 
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Termnation of desertion.—Desertion may be terminated at any time by 
resumption of cohabitation, because a resumption of cohabitation is the exact 
negation of a state of desertion. There must be the common or mutual inten¬ 
tion of the parties to resume cohabitation in circumstances sho^^'ing that a 
true reconciliation has been effected. Any other rule would hamper attempts 
at reconciliation (q). No court has attempted to give a completely exhaus- 

cohabitation. Desertion being a withdrawal from a “state 
of things resumption of cohabitation must at least mean resumption of that 
state of things.” This may be evidenced by a common intention of the 
parties to set up once against the matrimonial home. Sexual intercourse would 
beyond doubt be a most important incident in the marital relationship and 
very cogent evidence of the intention of the parties to effect reconciliation 
^d resume cohabitation. There is no absolute rule, however, that desertion 
is terminated or interrupted by casual acts of intercourse between the spouses 
or casual visits without any return to the routine of common life, or anything 
resembling the re-establishment of the matrimonial relationship. But in any 
event even such intercourse would be strong and very weighty evidence to be 
considered in the light of the whole facts and merits of the case. It would 
priTTia /acie seem unreasonable that an act which is accorded such a decisive 
effect as an affirmation by the injured party of the married state should be 
able to take place consistently with the uninterrupted continuance of a state 
of desertion which while it continues amounts to a negation of married state. 
These considerations should be stronger against a deserted husband. The 
criterion would of course be whether considering all the facts it can be said 
that there was or must have been the intention to resume married life. It 
has been held in England that casual acts of intercourse should not be regard¬ 
ed as proof of resumption of marital relationship where a wife, though i>artici- 
pating in such acts, in all other respects repudiated the relationship (r). 

Desertion may also be terminated by a supervening animtis rei'ertendi 
expressed by a genuine offer to return to the deserted spouse or in case of 
constructive desertion by a bona fide attempt to get back the aggrieved spouse. 

If a deserting spKiuse takes advantage of the locus poenitentiae provided by 
law and goes back to the deserted spouse by a bona fide offer of resuming 
the matrimonial home with all the implications of maritial life before the 
statutory period is out or even thereafter before any proceedings for relief 
have been commenced desertion comes to an end and if the deserted spouse 
unreasonably refuses the offer the entire position would become different and 
the latter instead of the former would become the deserter (s). 


Offer of reconciliation. —A deserting spouse may at any time before 
institution of proceedings by the other spouse bring the desertion to an end 
by sufficient offer of reconciliation. It must be an offer to return and involve 
readiness and willingness to resume cohabitation in the ordinary sense of the 
word. The offer must be a genuine offer made in good faith and not merely 
to lay a foundation for an intended petition or to forestall or defeat any pro- 


(< 7 ) Bartram v. Bartram (1950) P. 1, (1949) 2 
All E.R. 270; Mummery v. Mummery (1942) 1 All 
E.R. 553, (1942) P. 107. 

(r) Perry v. Perry (1952) 1 All E.R. 1076. AUo 


see Whitney v. Whitnerj (1951) 1 AH E.^ Ml; 
(*) Bipin Chander v. Trahhatcaii (19;>6) S.UJ' 

838. 
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ceeding by the injured spouse. The offer must be conciliatory and not hedged 
in with any unreasonable qualification or condition. In a case of mere 
desertion the offer to return may be enough. A case of constructive deser¬ 
tion may raise different considerations. There may be cases where the situa¬ 
tion created by the conduct of the deserting spouse was such that a mere 
offer by word of mouth or by letter to resume cohabitation may not suffice 
unless it is accompanied by expressions of repentance and contrition. Such a 
situation may exist for instance where the offer of reconciliation is made by a 
husband who has been guilty of physical violence or other acts of cruelty of 
a serious nature or of other conduct of a gross nature and the wife had to 
leave the house in fear or helplessness. In such a case it cannot be said that 
a bare offer to return or take back the aggrieved spouse will suffice to termin¬ 
ate the desertion- 

When a genuine offer of reconciliation is made the other spouse cannot 
refuse reinstatement. But the other spouse as the injured party will be 
justified in imposing reasonable conditions in order to ensure a genuine recon¬ 
ciliation and resumption of the matrimonial home with all the implications of 
martial life. The conditions sought to be imposed must be in good faith. 
The nature of the previous behaviour and degree of misconduct of the desert¬ 
ing spouse would determine the reasonableness or otherwise of such condi¬ 
tions. The unjustified rejection of a sufficient offer of reconciliation would of 
itself constitute desertion. Such for instance would be the case where in 
answer to an offer of reconciliation by the wife a husband imposes conditions 
which he knows would not be accepted and by his attitude and conduct 
shows that he is resolved to make a temporary separation an excuse for refus¬ 
ing resumption of matrimonial home. The matter was put very clearly by 
Lord Merriman when he said that the unjustified refusal by the spouse who 
has been deserted to resume cohabitation not merely terminates the desertion 
but also reverses the process; it ‘turns the tables* or ‘puts the boot on the 
other leg* . . . and it is immaterial whether the case is one of mere desertion 
which is terminable by a simple offer on the part of the deserter to return 
or is a case of constructive desertion terminable, with more difficulty no 
doubt, but terminable by appropriate repentance and appropriate assurance 
of amendment of such a kind, according to the individual circumstances, as 
the aggrieved spouse is not justified in refusing (t). In each case, the ques¬ 
tion must be determined on its own merits. There may be some conduct so 
gross that no woman could be expected ever to resume cohabitation with the 
husband. The husband*s merits may be so slight that he cannot reasonably 
hope ever to be taken back. Thus for instance if the husband has been guilty 
of adultery which is uncondoned or of cruelty of so atrocious a character that 
the wife cannot possibly be expected to subject herself to a risk of recurrence. 
In such cases the actual separation must continue to have the quality of 
desertion by the husband (u). A different rule would require that the wife 
should be regarded as a deserter even in such a case because she refused 


rO Eccritt V. Everitt (1949) 1 All E.R. 908, 916. 
[Reference mny niso be made to the following cases 
which are Illustrative nf the rule): Casey v. Casey 
(1952) 1 All E.R. 453; Sfoteson v. Sfowson (1942) 
2 All E.R. 527. Also see Price v. Price (1951) 1 


All E.R. 877; Holhom v. Holbom (1947) 1 All 
E.R. 32. 

(u) In Everitt v. Everitt, supro, a number of 
cases on the subject were examined by Lord 
Merriman. 
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reinstatement. That would be contrary to the plain reason and good sense 
underlying the doctrine of desertion. It is submitted that the proper ques¬ 
tion in these cases would be whether having regard to the whole background 
and facts and circumstances both prior and subsequent to the desertion the 
deserting spouse can be said to be ready and willing to resume the marital 
home. 

Desertion and cruelty.—It is sometimes said that desertion of itself cannot 
be cruelty (u). In Cade v. Cade, it was held in England that the same 
conduct could constitute expulsive conduct founding a charge of construc¬ 
tive desertion and could also be an element of conduct founding a charge of 
cruelty (lo). It may at times be impossible to draw the line between the two 
because very often the facts are mixed so that it is impressible to extricate one 
from the other. This may have bearing on cases of constructive desertion of 
which it may well be said that the same facts also amount to cruelty. It is 
commonplace that constructive desertion and cruelty may often in substance 
be the same thing, proved by the same evidence (x). A charge of cruelty 
must be distinctly pleaded and proved as such (y ). The court, even if it is 
satisfied on a charge of desertion that the evidence is sufficient to establish 
cruelty, must insist on the pleading being put in order and should raise the 
necessary issue before granting relief. 

Onus and standard of proof,—It is incumbent on the petitioner to prove 
that desertion without reasonable cause subsisted throughout the statutory 
period. Before granting relief on the ground of desertion the court must be 
satisfied beyond reasonable doubt, that the matrimonial offence complained 
of is established. In Bipin Charider v. Prabhawati (z) the Supreme Court 
referred to the law in England on the question of desertion and observer 
“It is also well settled that . . . the plaintiff must prove the offence of desertion 
beyond all reasonable doubt.” In Lachman v. Meena (zl) the .Supreme Court 
held that the onus lies on the p>etitioner to establish that the desertion was 
without cause and stressed the importance of avoiding the fallacy which lies 
in a failure to distinguish between a legal burden of proof which rests on the 
petitioner and a provisional burden raised by the state of evidence which may 
shift from one p>arty to another. The legal burden throughout the case is on 
the petitioner to prove that the wife (for instance where the husband is me 
petitioner) deserted him without cause. To discharge that ur en 
he may rely on the fact that he asked her to join him and s e 
refused. From that fact the court may infer that she deserted him wiffiou 
cause but it is not bound to do so. Once he proves the fact ^f 
she may seek to rebut the inference of desertion by proving 
had just cause for her refusal and usuaUy it would be wise for the respowiem 
(wife) to do so. Even if she does not affirmatively prove ji^ cause tn 

Court has stiU, at the end of the case to ask itseK : Is the 

charged? Has the husband proved that she deserted hun without cause. 


(o) Carpenter v. Carpenter (1955) 2 All E.R. 
449, 451. 

(tf) Cade V. Cade (1957) 1 All E.R. 609. 

<x) Code V. Cade, supra, p. 619. 

(V) Pike V. Piite (1953) 1 Ail E.R. 232. 


(*) (1956) S.C.R. 838. Manglabai v. Deorao 

('62) A.M.P. 193. /ig48) ® 

(zl) (1964) S.C. 40. 48; Dunn v. Dann (1948) 

All E.R. 822, 823. 
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Reference may also be made to Notes under sec. 23: “Standard of Proof’ and 
“Corroboration.” 

Desertion and doctrine of condonation.—The doctrine of condonation in 
its strict sense or on some analogous principle is inappropriate and inapplic¬ 
able to the offence of desertion as defined in section 10(1) (a). Section 23 of 
the Act it will be noticed speaks of condonation only in relation to the matri¬ 
monial offences of adultery and cruelty. Condonation involves (i) an election 
by the injured spouse to affirm the marriage notwithstanding the condoned 
offence, and (ii) the possibility of revival of the condoned offence by any 
further matrimonial offence on the part of the guilty spouse. It is the essence 
of the offence of desertion that the deserted spouse should all the time be 
affirming the marriage; otherwise desertion ceases and becomes separation by 
consent. There is thus no question of election on the part of the deserted 
spouse to affirm or disaffirm it. He or she has no option but to affirm. Further, 
the offence of desertion for a period of two years immediately preceding the 
presentation of the petition, once condoned, could never be revived, because 
the continuous period of desertion required by the statute would be irretrieva¬ 
bly broken (a), 

Cl. (b): Cruelty.—The legal conception of cruelty and the kind or degree 
of cruelty necessary to amount to a matrimonial offence has not previously 
been defined by any statute of the Indian Legislature relating to marriage and 
divorce; nor has the expression been defined in the Matrimonial Causes Act, 
1950, or any earlier enactment in England. The danger of any attempt at 
giving a comprehensive definition which may cover all cases has been empha¬ 
sized in a number of decisions. The law on the subject has hitherto been 
gathered from decided cases and Courts in India have accepted and adapted 
to conditions in India the principles underlying the judge-made law on the 
subject in England. The accepted legal meaning in England as also in India 
of this expression, which is rather difficult to define, has been “conduct of 
such a character as to have caused danger to life, limb or health (bodily or 
mental), or as to give rise to a reasonable apprehension of such danger” (b). 

The rule laid down in the present clause would seem to give legislative 
sanction to what has previously been judicially understood and accepted as 
the legal conception of cruelty. It also prescribes a criterion or test which 
emphasizes that the treatment which amounts to cruelty must be such as to 
cause a reasonable apprehension in the mind of the injured spouse that 
cohabitation with the other spouse will be harmful or injurious. Though the 
Joint Committee has observed that “cruelty has now a self-contained defini¬ 
tion” it is difficult to say that any comprehensive definition of cruelty has been 
given in this clause. In any case it does not seem that the Legislature intend¬ 
ed to give any different meaning to the expression cruelty or aimed at a more 
elastic or restricted definition. There is nothing in the language of the clause 
to show that beyond adding a criterion which has always been applied by 
the courts as flowing from the accepted legal conception of cruelty, any com- 


(rt) Pern/ V. Perry (19S2) 1 All E.R. 1070, (fe) v. Rtusell (1897) A.C. 395; Kalian 

1089. Reference mny, however. ]>e made to v. Kalian ('33) AJ*. 728; Foster v. Foster ('28) A. 
France v, France (1969) 2 All E.R. 870. Oudb. 114. 
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prehensive definition has been laid down. This is just as well since actions 
of men are so diverse and infinite that it is almost impossible to expect a 
definition exclusive or inclusive which will aptly meet every particular act or 
conduct and not fail in some circumstances. It seems permissible, therefore, 
to enter a caveat against any judicial attempt in that direction. 

Though the clause does not in terms so state it is abundantly clear from 
the language used that the application of the rule must depend on the cir¬ 
cumstances of each case. Without attempting to define cruelty it may be said 
that this clause in effect lays down that to amount to cruelty there must be 
such treatment of the petitioner which causes suffering in body or mind 
whether in reahzation or apprehension in such a way as to render cohabitation 
harmful or injurious having regard to the circumstances of each case, keeping 
always in view the character and condition of the parties. 

It is necessary to note that the legal conception of cruelty comprises two 
distinct elements—firstly, the ill-treatment complained of, and, secondly, the 
resultant danger or apprehension thereof. It would be inaccurate and liable 
to lead to confusion if the word cruelty is understood apart from its effect 
on the victim (c). The apprehension contemplated by the clause is that 
further cohabitation will be harmful or injurious and not that the same or 
similar acts of cruelty will be repeated. Where the acts or conduct can be 
said to amount to cruelty it is immaterial that there is no danger of its 
repetition. The inquiry must be whether the cruel treatment established by 
evidence is of such a nature as to cause in the mind of the victim reasonable 
apprehension that it will be harmful or injurious to live with the other party. 
“The more serious the original offence, the less grave need be the subsequent 
matters to constitute cruelty, for the subsequent acts must be looked at in 
the light of the earlier history from which they derive their significance” (cj). 


The judicially accepted legal concept of cruelty had for its basis the prin¬ 
ciples adopted by the Ecclesiastical Courts in England and it found favour 
in the House of Lords with five law lords in the leading case of Russell v. 
Russell (e) who were in a majority against four other law lords who were 
willing to extend the meaning still further but it would be academic to refer 
to those opinions. An examination of the cases under analogous enactments 
in England will show that the legal conception has varied and been modified 
from time to time, though not in theory but in application, with changes in 
social and economic conditions. There has been such a marked change m 
the notions of matrimonial duties and obligations of husband and wife in the 
present generation in India that it will be incumbent on the court to be 
extremely careful in the matter of seeking assistance and guidance from 
decisions arrived at under any previous legislation in India or England even 
when the rules may be similarly worded and blind adherence to any of those 
decisions must be deprecated and particularly when they relate to persons 
whose customs, manners and mode of life may be different. 


(c) Jamieson v. Jamieson (1952) A.C. 525, 545. Jamieson v. Jamieson (1952) A.C. 525. 546. 
id) Cooper v. Cooper (1950) W.N. 200. 201; («) fjs- (b) et p. 715. 
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The section in terms lays down that either party to a marriage may peti¬ 
tion for judicial separation on the ground of cruel treatment by the other 
spouse. It is not necessary that the act or acts complained of must take 
place within what is sometimes described as “the ambit of the marital rela¬ 
tionship.” It may well be that the acts may occur after the husband and 
wife have begun living apart (f). 

What is cruel treatment must to a large extent be a question of fact or a 
mixed question of law and fact to be determined within the ambit of the rule 
and the test given in this clause. No dogmatic answer can be expected to 
the variety of problems that must continue to arise before the Court in this 
sort of cases and the law has no footrule by which to measure the nature and 
degree of cruel treatment which may satisfy the test of appuliended harm 
or injury. Physique, temperament, standard of living and culture of the 
spouses and the interaction between them in their daily life and all other 
relevant circumstances must have bearing on the question whether the acts 
or conduct complained of amount to the matrimonial offence which entitles 
a spouse to relief under this clause. The conduct alleged must be judged 
upto a point by reference to the victim’s capacity or incapacity for endurance 
in so far as that is or ought to be known to the offending spouse (g). It is 
also necessary to weigh all the incidents and quarrels between the parties 
keeping in view the impact of the personality and conduct of one spouse upon 
the mind of the other (h). 

The language of the clause is comprehensive enough to include cases of 
physical as also mental cruelty and cases where both the elements are pre¬ 
sent. Where physical violence is proved the test laid down in the section 
cannot present any particular difficulty. Even a single act of violence may be 
of such a grievous and inexcusable nature as by itself to satisfy the test of 
cruelty. On the other hand isolated acts of assault committed on the spur 
of the moment and on some real or fancied provocation may not amount to 
cruel treatment. The assault or assaults must not be viewed as isolated facts 
but in the prop>er setting and as an incident or incidents in a complicated 
series of marital relations. It would be relevant to have regard to any physical 
or mental strain under which the accused spouse may have been labouring. 
Difficulty sometimes may arise where the question is whether a number of 
minor acts of physical violence alleged are sufficient to amount to legal cruelty. 
This can only be determined by keeping in view the physical and mental 
condition of the parties, their age, environments, standard of culture and 
status in life. Allowance in judging of the language or conduct used by one 
spouse to another must be made for local and social habits. The principle is 


(f) Mrarhcr v. ytcarhcr (19-16) P. 216, (19-16) 
2 AH E P ^107. Al<n see Jamieson v. Jamieson 
(1932) A C. .323. 546. 547. 

depends in each case upon its cir* 
ctimstances and in particular upon the victim's 
capacity for endurance" Markettzie v. Mackenzie 
(1895) A C. 384, 403. Also see (1931) S.C. 286, 
294. Reference niav also be made to CoUifis v, 
Gotlint (1962) 3 All* E.R. 897. 

ifi) Kina V. Kina (1933) A.C. 124, 130; 

Srcvpndat har v. Vasnntha Bai <'70) A. Mys. 232* 
Also see P. L. Sayal v. Sarla Roni ('61) A. Punj. 


123 (administering "love^potion" to husband and 
husband sufferine in health); Kau^hahja v. Wisnkhi 
Bant (*61> A. Piinj. 521 (beating); Iqbal Kattr v. 
Pritnm Sing/i (*6i) A. Punj. 242 (unwarranted 
allecatioQ of immoralih' bv husband); Umri Bai v. 
Chitfar <'66) A.M.P. *203; Putul Devi v. Copi 
Matulal ('63) A.P, 93. But, of course, these accu* 
satioDs must be considered along with all the 
other circumstances of the case. Reference may 
be made to cases in f.n. (g) and f.n. <h) under 
"Reasonable apprehension of danger to health" at 
p. 722 infra. 
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well established that cruelty might be inferred from the whole facts and 
matrimonial relations of the parties and atmosphere disclosed by evidence. 
The acts alleged must be considered not separately but together. It would be 
a wrong approach to put the various acts or conduct alleged into a series of 
separate compartments and say of each of them that by themselves they cannot 
pass the test of cruelty and, therefore, that the totality cannot pass the test 
of cruelty. A single act of physical violence though as a general rule not 
sufficient of itself to meet the test may when considered with other minor acts 
constitute cruelty; and similarly particular acts of violence can have the 
cumulative effect of establishing the degree of apprehended harm or injury 
required by this clause. The picture of the domestic life of the spouses must 
be surveyed as a whole before any judgment can be formed of their possible 
future relations and the reasonableness or otherwise of the apprehension in 
the mind of the petitioner. 


Mental cruelty.—The language of the clause is comprehensive enough 
to apply to cases of mental cruelty. It was formerly thought that actual 
physical harm or reasonable apprehension of it was the prime ingredient ofl 
this matrimonial offence. That doctrine is now repudiated and the modem 
view has been that mental cruelty can cause even more grievous injury and 
create in the mind of the injured spouse reasonable apprehension that it will 
be harmful or unsafe to live with the other party. The principle that cruel¬ 
ty may be inferred from the whole facts and matrimonial relations of the 
parties and interaction in their daily life disclosed by the evidence is of great¬ 
er cogency in cases falling under the head of mental cruelty. A large volume 
of case-law has grown round the significance of what is sometimes termed 
‘legal cruelty* and as has already been pointed out facts and circumstances 
vary infinitely and so do various other factors which present relevant consi¬ 
derations of vital importance so much so that acts which may be said to 
amount to cruelty in one case may not be sufficient to fulfil the requisite test 
in another case. Comparison of facts, therefore, of cases which may present 
similarity is one danger always to be borne in mind. Some broad gener^ 
principles, however, which emerge from the decided cases will be found 

useful: 


(i) Cruelty may be inferred from the whole facts and matrimonial 

tions of the parties and interaction in their daily life disclose by 
the evidence. The question whether the respondent treats ffi® 
petitioner with cruelty is a single question only to be answered a er 
all the facts have been taken into account. Without quoting © 
specific opinions in which this principle was stated by at lea^ two 
of the Lords who decided the case of Jamieson v. Jaimeson ^ ® 

House of Lords (i) this principle may now be said to be weU es^ 
blished by that decision. It may be taken as equally well establisheo 
that it is a wrong approach to put the various acts or conduct ^ege 
into a series of separate compartments and say of each ° , 
that by themselves they cannot pass the test of cruelty an , 
fore, that the totahty cannot pass that test. 


(0 Jamieson v* Jamieson (1062) A«C* 525» 550. 
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(ii) It is undesirable, if not impossible to create categories of acts or 
conduct as having or lacking the nature or quality which render 
them capable or incapable in all circumstances amounting to 
mental cruelty (j). Nor is it necessary to compare acts as being gross 
and less gross. There may be cases where the acts complained of 
are in themselves so trivial that the Court would be justified in not 
attaching any importance to them. On the other hand acts not 
serious in themselves may be symptomatic of the pass to which the 
marriage had come and of the state of mind of the parties. Since 
cruelty is to be inferred from the whole of the relations between the 
husband and wife it would not be a proper approach “to take up 
each alleged incident one by one and hold that it is trivial or that 
it is not hurtful or cruel and then to say that cumulatively they do 
not amount to anything grave, weighty or serious. The relationship 
of marriage in the present context is not to be taken as just the sum 
of a number of incidents.” 

(iii) In general cruelty is in its character a cumulative charge. It is not 
necessary that the acts complained of must be of a certain character. 
The conduct may consist of a number of acts each of which is 
serious in itself, but it may well be even more effective if it consists 
of a long-continued series of minor acts no one of which could be 
regarded as serious if taken in isolation. Every such act must be 
judged in relation to its attendant circumstances, and the physical or 
mental condition or susceptibilities of the innocent spouse and the 
offender’s knowledge of the actual or probable effect of his conduct 
on the other’s health (k). The age, environments, standard of cul¬ 
ture and status in life of the parties are also matters which may be 
decisive in determining on which side of the line a particular act 
or course of conduct lies. The acts and incidents complained of as 
also the conduct of the parties must be taken together to form a 
composite picture from which alone it can be ascertained whether 
the acts of one spouse on another should, judged in relation to all 
the surrounding circumstances, be found to amount to cruelty. 

(iv) The existence of cruelty depends not on the magnitude, but rather 
on the consequence of the offence, actual or apprehended (1). 

(v) Mental ill-treatment may be coupled with physical ill-treatment in 

order together to found a charge of cruel treatment. Since mental 
and physical ill-treatment can, though they are not ejusdem generis, 
be taken together, it must follow that different forms of ill-treatment 
may be taken together to found a charge of treatment which amounts 
to cruelty (m). 


Intention. —Actual intention on the part of one spouse to injure the 
other is not an essential factor. In a passage which has become locxis alassicus 


({) Per Lord Normand in Jamieson v. Jamiaon 
at pp. 333, 536. 

(k) See per Lord Reid in Jamieson v. Jamteson 
(1932) A.C. 525 at p. 348 and per Lord Tucker 
is ibid at p. 550. 


(0 Barker v. Borfcer (1949) 1 All E.R. 247, 250, 
(1949) P. 219. 

(m) This principle is derived from Cooper v. 
Cooper (1954) 3 All E.R. 413. 


720 


THE HINDU MARRIAGE ACT 


S. 10 


it was observed: It is not necessary in determining this point, to inquire 
from what motive such treatment proceeds. It may be from turbulent passion, 
or sometimes from causes which are not inconsistent with affection, and are 
indeed often consistent with it, as the passion of jealousy. If bitter waters 
are flowing, it is not necessary to inquire from what source they spring*’ (n). 
In Jamieson v. Jamieson^ Lord Merriman reviewed the law on the subject 
and pointed out (p) that actual intention to injure was not an essential factor, 
and that intentional acts may amount to cruelty even though there was no 
intention of being cruel. Motive, malignity or malevolent intention, it is well 
recogmsed (q), are not essential ingredients but where they exist they 
would be factors of considerable importance (r) for acts done with male¬ 
volence are likely to bear fruit in acts of a serious and grave nature. 
In a doubtful case actual intention to hurt may even be of decisive impK>rtance 
(s). Where there is proof of a deliberate course of conduct on the part cf 
one intended to hurt and humiliate the other spouse and so persisted in 
that it seriously affects the mental and bodily health of that party cruelty 
can easily be inferred. Studied neglect or a course of degradation may well 
prove more deleterious to the health of a spouse than the receipt of a blow (r). 
As pointed out by Lord Reid in the case mentioned above (w) there can 
hardly be a more grave matrimonial offence than to set out on a course of 
conduct with the deliberate intention of wounding and humiliating the other 
spouse and making his or her life a burden and then to continue in that 
course of conduct in the knowledge that it is seriously affecting his or her 
mental and physical health. Where such course of conduct is shown it is no 
answer that there was no actual intention to treat the other spouse with 
cruelty. 

In Collins v. GoUin^, the House of Lords (u) overruled some earlier decisions of 
courts in England and laid down that neither actual or presumed intention to hurt the 
other spouse was a necessary element in cruelty. There were views expressed in some 
eailier decisions and chiefly in Keslefsky v. Keslejsky (vl) and Eastland v. Eastland (r2) 
to the effect that intention to hurt is a necessary element in cruelty and also to the effect 
that intention is an element, in the sense, that there must be conduct which is. in «)nie 
way, aimed by one spouse at the other, or directed at the other. It was also saia 
that there must be in some part an intention to injure the other and to inflict miserj* on 
him or her. Those decisions cannot safely be relied on as affording any guidance in 
cases arising under the present Act. They depended on an erroneous view as to the 
significance of intention. 

The courts in adopting the necessity of “intention” had inevitably to introduce the 
notion of presumed intention and that introduced difficulties which clouded the law and 
gave the word “cruelty” a sense not justified by its ordinary significance. It w'as, accor^ 
ingly held in the House of Lords case referred to above that if the conduct complains 
of and its consequences were so bad that the complaining spouse must have a rem^y. 
then it did not matter what was the state of mind of the offending spouse. In other 
cases the state of the mind of the offending spouse would be material and may be cru ci al 
(u3). It was observed by Lord Pearce “when reprehensible conduct or departure from 


(n) Holden v. Holden (1810) 1 Hag. Con. 453, 
458. 

(p) (1952) A.C. 525, 540, 541; Squire v. Squire 
(1949) p. 51. Also see ibiiL at p. 58. 

(q) Squire v. Sglitre, supra. 

(r) See per Lord Reid in iCtng v. King (1953) 
A.C. 124, 145. 

(■f) See per Lord Nonnand in Jamieson v. 
Jamieson, (1952) A.C. 525 at p. 535. 

(«) S«uort V. Stuort (1926) 53 Cal. 436, (’26) 
A.C. 864. 


(o) Jamieson v. Jamieson, supra, at p. 545. 
“Conduct which is intended to hurt strikes 
a sharper edge than conduct which is 
quence of mere obtuseness or indifferojce , * ' 

at p. 535. ^ 

(c) (1964) A.C. 644, (1963) 2 All EJl. 966. 

(ol) (1950) 2 All E.R. 398 (C.A.). 

(o2) (1954) 3 All EJl. 159. 

(o3) Lord Reid in (1964) A.C. at pp. 666*7. 
Lord Morris of Boith-y-Gcrt at pp. 6T.>-4. 
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the normal standards of conjugal kindness cause injury to hecdth or an apprehension 
of it, it is, I think, cruelty if a reasonable person after taking due account of the tempera¬ 
ment and all other particular circumstances would consider that this spouse should not 
be called on to endure it” (v4). In such cases of inexcusable conduct no intention 
actual or presumed need be established. The question which the court asks itself is— 
whether this conduct by this man, to this woman or vice verso is cruelty (v5). 

While there is no such requirement that intention to hurt must be shown 
much must depend on the knowledge and intention of the offending spouse, 
on the nature of his (or her) conduct and on the character and physical or 
mental condition and weaknesses of the spouses and no general statement 
can be expected except the requirement that the party seeking relief must 
show actual or probable injury to life, limb or health. The treatment com¬ 
plained of must, in the ultimate test, be such as to cause a reasonable appre¬ 
hension in the mind of the complaining spouse that it will be harmful or 
injurious for him or her to live with the other spouse. 


. . treated . . . with cruelty”.—The clause requires that to establish 
cruelty the offending spouse must have “treated” the petitioner with cruelty 
and the court has to ascertain whether or not there was anything which can 
be described as treatment or conduct of the nature discussed above. There 
are no limits to the kind of treatment or conduct which might constitute 
cruelty. It may consist of a display of temperament, emotion or perversion 
whereby the one gives vent to his or her feelings, without intending to injure 
the other. It need not consist of direct action against the other but may be 
misconduct indirectly affecting the other spouse even though it is not aimed 
at that spouse. Such for instance would be persistence in a course of criminal 
conduct where the necessary ingredients are present of physical injury or 
apprehension of the same (to). Such also for instance would be cases of 
sexual offences directly relevant to the husband’s conjugal obligations or 
indecent assault on a child. The question in all such cases of ill-treatment is 
whether one party to the marriage has treated the other with cruelty, accord¬ 
ing to the ordinary sense of that word rather than whether the party charged 
was himself or herself a cruel man or woman. In doing so, as observed by 
Lord Evershed in Williams v. Williams (x) the court would apply the common 
sense of the English language and the ordinary standard of human conduct. 
After the decision of the House of Lords in Gollins v. Gallins (y) in England 
the test for establishment of cruelty is there regarded to be that the conduct 
complained of must be sufficiently “grave and weighty” or “grave and sub¬ 
stantial” to warrant the description of being cruel. The question which the 
court would ultimately put to itself after considering the sum total of the 
reprehensible conduct complained of would be—“whether this conduct by 
this man to this woman or vice versa is cruelty. 

Merely showing that the parties are unhappy because of um-uly temper 
of a spouse or matrimonial vn:anglings would fall considerably short of the 
conduct which can amount to cruel treatment. Nor would it be sufficient to 
show that the other spouse is moody, whimsical, exacting, inconsiderate and 


(u4) Ihid. at p. 695. 

(t:5) Ibid at p. 672; Lauder v. Lauder (1949) 1 

All E.R. 76 (C.A.). ^ ^ 

(u) Warburton v Warburton cited in wooltard 
V. Wootlard (195**' 3 All E.R. 351 at 357. The 
latter case was decided on the ground that the 


misconduct of the husband which resulted in his 
convictions for criminal offences had injured the 
wife’s health. 

(.t) Wininm.t V. WiUiams (1963) 2 All E.R. 994 
(H.L.). 

(y) See f.n. (o) supra. 


\ 
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irascible. Incompatibility of temperament, mere neglect and want of affec¬ 
tion, disavowal of love, wounding of the feeling or even expressions of hatred 
and the like would not be regarded as of themselves cogent grounds for 
relief; nor would meanness, stinginess, shiftlessness or selfishness afford 
grounds for relief. Defects of temperament, like defects of health, must 
ordinarily be accepted for better or for worse. 

Nor would mere vulgar or obscene abuse, rudeness of language, oppro¬ 
brious and offensive remarks, petulence of manners, austerity of temper, or 
an occasional sally of passion or act of ill-treatment per se constitute legal 
cruelty. The court has to take account of the ordinary weaknesses and fail¬ 
ings and shortcomings as well as strength of human nature and the test laid 
down in this clause cannot be satisfied unless grave and substantial causes 
are shown. 

Although there may be unhappiness in a marriage the court cannot for 
that cause alone find cruelty. In matrimonial causes courts have repeatedly 
said that if by this inactivity of the courts injustice may be suffered, and 
nrusery produced, the answer is that the courts of justice do not pretend to 
furnish cures for all the miseries of human life. They redress or punish gross 
violations of duty, but they go no further; they cannot make men virtuous: 
and, as the happiness of the world depends upon its virtue, there may be 
much unhappiness in it which human laws cannot xmdertake to remove. 

There are a number of decisions of courts in England which on examina¬ 
tion will be found to turn on their own peculiar facts and situations and it 
is submitted that they need not readily be pitchforked in the case of persons 
whose mode of living may be totally different. But the broad general princi¬ 
ples reiterated by the courts in England in the most recent decisions to which 
reference has already been made should prove useful as they afford consider¬ 
able guidance on the question of cruelty where the border line is at times 
extremely difficult to trace. 

Unwarrantable indifference to the victim’s health, callous neglect, extreme 
boorishness, deliberate refusal to co-operate and calculated harassment in 
matters touching the household and children of the marriage and any ill- 
treatment of a grave and serious character, may be elements which would 
go far to entitle the injured spouse to relief when the cumulative effect of 
the conduct viewed as a whole brings the case very near the line where 
there would be reasonable apprehension that cohabitation would be harmfu . 

Reasonable apprehension of danger to health.—The general principles are 
mostly well established and not difficult to enunciate but the difficulty in t s 
sort of cases is to determine on which side of the border of cruelty the ac s 
lie. Applying these principles it has been held that though mere ° 

sexual intercourse is not per se cruelty (g) for a man deliberately and wi ou 


(g) Weatherley v. Weathertay, supra; see p. 
832; Knott v. Knott (1955) 2 All E.R. 305, (1955) 
P. 249 (case of coitus interruptus ): Cackett v. 
Cackett (1950) 1 All E.R. 677, (1950) P. 253. But 
mere abstention by the husband from intercourse has 
not been held in any case to amount to cruelty: 
See WaUham v. WaUham (1949) P. 350, (1949) 1 


11 E.R. 774; P. v. ® H ”59 toe 

i Bravery v. Bravery (1954) 3 ^ on 

isband got sterilization openM 
mself after the birth of one chfld; 

,t to amount to cruelty. Also see under tepm 

tion’ at p. 706, supra. 
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good reason permanently to deny to a wife who has a normally develoi>ed 
maternal instinct a fair opportunity of having a single child can of itself be 
cruelty if it results in injury to her health or causes reasonable apprehension 
of such injury and when the husband adopts a course of conduct which pre¬ 
serves to himself a measure of sexual enjoyment. If a wife deliberately and 
consistently refuses to satisfy her husband’s natural and legitimate craving 
to have children, and the deprivation reduces him to despair and affects his 
mental health, the wife would be guilty of cruelty (K). The same considera¬ 
tions apply to the case of a husband who behaves in similar manner. It would, 
however, be impossible to lay down any rule of law or to generalise on 
whether refusal of intercourse constitutes cruelty; each case must be looked 
at in the light of its own facts (HI). Similar considerations would apply to 
cases arising under the Act. In this type of cases the court, it is submitted, 
would attach due weight to the general principles underlying the Hindu law 
of marriage and sonship and the importance attached by Hindus to the 
principle of spiritual benefit of having a son who can offer funeral cake and 
libations of water to the manes of has ancestors and it would be no answer 
to say that it is now open to the other spouse to adopt a child. 


Demands which are known to be regarded by other spouse as inordinate 
or revolting may, if persisted in, be a grave and weighty consideration and 
there may come a point of time at which persistent lack of consideration in 
matters of this sort may lead to a reasonable apprehension of harm or injury 
(i). Sexual malpractices in circumstances which create reasonable apprehen¬ 
sion of harm or injury may amount to cruelty (j). A husband who knows 
that he is suffering from venereal diseases, insists, against the will of his 
wife who knows of his condition, in having marital intercourse with her, 
may be guilty of legal cruelty although in fact the disease is not communi¬ 
cated to her (k). Persistent course of dishonesty and criminal convictions 
which create reasonable apprehension of harm or injury to the other spouse 
may well amount to cruelty (kl). 

Drunkenness, per se, is not cruelty. But persistent drunkenness after 
warnings that such a course of conduct is inflicting pain on the other spouse 
and if the offending spouse knows that it is injuring the health of that spouse, 
may well amoxmt to cruelty. Such drunkenness, if it is combined with other 
acts of ill treatment, as it usually is, may obviously be a factor of great 

importance (1) 


As a general rule words of menace or threats would not be regarded as 
by themselves sufficient to cause apprehension of harm or injury when there 
is no attempt to carry out the threat; but threats of physical violence may be 


(h) Forbes v. Forbes (1955) 2 All E.R. 311. 
Reference may be made to Fowler v. Fowler (1952) 
2 T.L.R. 143 which was distinguished la this 
case. Also see Knott v. Knott, svpra. 

(M) SheWon v. Sheldon (1966) 2 All E.R. 257; 
P. (D) V. P. (J) (1965) 2 AU E.R. 456 (Refusal 
due to psychological fear of conception over which 
wife had no control—held cruelty); Evans v. 
Eoana (1965) 2 All E.R. 789 (advene effect on 
husband's health); In B.fL.) v. B.(R.) (1965) 3 
All E.R. 2e3(C.A.) is was Md on the facta that 
there was no croelty. 


(0 Holbom V. Holbom (1947) 1 All E.R. 32. 
As to semal malpractices see the cases in the foot¬ 
note (/) below. 

(/) Statham v. Statham (1929) P. 131; Lawson 
V. Lawson (1955) 1 AU E.R. 341 (standard of 
proof required in case of sodomy); Gardner ▼. 
Gardner (1947) 1 All E.R. 630 (unnatural sexual 
relations by w^e with another woman). 

(k) Foster v. Foster (1921) p. 438. 

(fcl) SConioicI; v. Stanwick (1970) 3 All E.R. 
983 

(6 Baker v. BoJ^ (1955) 3 AU E.R. 193. 
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of such a character as would afford reasonable ground to apprehend that they 

Will be earned into effect and render cohabitation unsafe. While the court 

would be slow in accepting and acting on mere outbursts of threatening 

language or wild expressions uttered by a person of ungovernable temper it 

would not wait for any serious threat to be carried into effect if considering 

the marital relations of the parties and their conduct and character it appears 

that it is such as to cause in the mind of complaining spouse reasonable 
apprehension of danger. 


Unfounded accusations of infidelity by one spouse against another will 
not be regarded as by themselves amounting to cruelty (m). These at times 
proceed from turbulent passions or passions of jealousy. The general rule in 

cause that the whole of the relations between the parties and 
all the relevant circumstances must be considered is of special value when 
cruelty consists, not of violent acts, but of injurious reproaches, complaints, 
accusations or taunts. Wilful accusations of adultery may be made which are 
not true and for which there are no probable grounds, and yet they may not 
anriount to cruelty for example they may have been provoked by the cruel 
conduct of the other spouse (n). But malicious charges of adultery persis¬ 
tently made in bad faith may warrant relief under this section if in the light 
of the whole facts of the case the court is satisfied that the health of the 
complaining spouse was thereby seriously impaired or that there was reason¬ 
able apprehension that future cohabitation would be harmful (o). Similar- 
considerations would apply to the case of false and /nalicious accusations of 
any serious crime. The criterion to be applied in all such cases is not the 
effect produced in the minds of others but their consequence actual or appre¬ 
hended on the complaining spouse. 

Justification and excuse.—Provocation or self-defence may be pleaded in 
justification or by way of excuse for the act or conduct complained of on the 
ground of cruelty. It is well established that relief on this ground may be 
denied where the misconduct is provoked or may be justified or is excusable. 
The provocation must, however, be extreme (p) and cruelty wholly dispropor¬ 
tionate to the provocation would not be treated as excusable. 


Insanity.—The question whether insanity is a defence to a charge of 
cruelty and if so to what extent has been debated in a number of cases in 
England and there was diversity of judicial opinion on what has been felt 
to be a “difficult question.” According to one view it would be “a contradic¬ 
tion in terms to describe as cruel the conduct of a person who did not know 
what he was doing. The word ‘cruel’ carries with it implications of guilt 
which can no more be imputed to such a person than to a sleep walker” (q)* 


(m) Augustin v. Augustin (1882) 4 All 374; 
Niblett V. Niblett (MS) A. Oudh 133, 136; Sidda- 
gangiah v. Lakshamma ('68) A. Mys. 115 (defence 
to a suit for restitution of conjugal rights). Also 
see cases in footnotes below. 

(n) King V. King (1953) A.C. 124; (1953) 2 
All E.R. 595. 

(o) jeapes V, Jeapes (1903) 89 L.T. 74; Kamla 
Devi V. Atnar Nath ('61) A.J. K. 33; Kofdi v. 


Kohli ('67) A. Punj. 397; Kusum Lata v. 

Prasad ('65) A.A. 280; Umri Bai v. Chittar ( 60) 

A.M.P. 205. «/vT 

(p) Meacher v. Meacher (1946) 2 All E.R. 3OT, 

(1946) P. 216. Also see Stick v. Stick (1967) AJI 
E.R. 323. 

(q) Stva/i V. Sicon (1953) 2 All E.R. ^ 

(1933) P. 238; Palmer v. Palmer (1954) 3 All t-n- 
494; Williams v. Williams (1962) 3 All E.R. 441. 


S. 10 


THE HINDU MARRIAGE ACT 


725 


The other view was that in petitions based on cruelty by the husband the 
duty of the court to interfere was intended, not to punish the husband for 
the past, but to protect the wife for the future, and to withdraw from 
consideration* intolerable conduct which due to insanity would render the 
court powerless in cases where help was most needed and therefore the 
defence of insanity should not be open to the husband in any such case (r). 
In Williarns v. Williams (s) the House of Lords after a review of the deci¬ 
sions on the subject held that the fact that the husband did not know that 
his acts were wrong did not of itself constitute a defence to the allegations 
of cruelty. The view succinctly stated there is that insanity of a respondent 
spouse (in the sense that he or she, owing to disease of the mind, was un¬ 
aware of the nature and quality of his or her acts, or if aware of that, did 
not know the act to be wrong) is not necessarily a defence to the ground that 
the respondent treated the petitioning spouse with cruelty; but insanity is 
a factor to be taken into account in applying the test (which nevertheless 
remains an objective test) whether in all the circumstances of the case the 
respondent’s conduct is of such gravity that he has by his acts treated the 
petitioner with cruelty. Thus for instance if the conduct were such that it 
would amount to cruelty only if aggravated by intention to hurt, a spouse 
who could not form such an intention would not be held to have treated the 
other spouse with cruelty. 

As to ahnorTnality (si) and uncontrollable impulse (s2) reference may 
be made to the undermentioned cases. 


Schizophrenic: Serious diseases.—It would be unreal to strain the mean¬ 
ing of the word cruelty to comprehend what can only be described as the 
schizophrenic isolation, passivity and stillness of the wife and the impact of 
those manifestations on the life and health of the husband. Similar are situa¬ 
tions where one of the spouses is struck down by physical diseases such as 
disseminated sclerosis, cerebral thrombosis or other illnesses that for years 
encumber all communication or active co-operation in the home. These situa¬ 
tions engulf both spouses in personal tragedy. But no court would characterise 

such sufferings as cruelty (s3). 


Proof: Sufficiency of evidence: Corroboration—Judicial opinion on the 
question of standard of proof in case of the matrimonial offence of cruelty 
cannot be said to have been quite uniform. It has at times been said that 
accusation of cruelty is a very grave and serious charge and therefore the 
court should insist on proof with the same degree of strictness as in case of a 
criminal offence. On the other hand it has been said that the court should 
not require proof with any more strictness than is required in a civil case. 
Section 23 of the Act lays down that the court shall decree the relief if it is 
satisfied that the “other party has treated the petitioner with . . . cruelty.” The 
evidence must preponderate in favour of the petitioner and must be clear and 


(f) Liitdck V. U9.S0) 2 All E.R. 23'‘J, 

(1951) P. 1. AUo sec White v. White (1950) P, 
39; (1949) 2 All E.R. 339. 

(.») (1963) 2 All E-R. 994 (H.L.); Bhagwat v. 
Bhagwat (*67) A.B. 80. 

(*1) WiWama v. WlHlamj (1963) 2 All E.R. 994 


at p. 1004 per Lord Reid; (1964) A.C. at pp. 722- 
723 

(j2) Crump v. Crump (1965) 2 All E.R. 980. 
(s3) Friday v. Friday (1970) 3 All. E.R. 554, 
561. 
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satisfactory. The offence charged must be proved beyond reasonable doubt 
for the court would not be satisfied that it is established if it entertains any 
real doubt on the matter. What is required is that cruelty must be strictly 
proved. The word “strict” is sufficiently apt to describe the measure and 
standard of proof and it is unnecessary to introduced any question of a 
standard of proof required of a criminal charge. Reference may also be made 

to Notes under section 23 “Standard of Proof” and “Corroboration.” 

♦ 

Cl. (c): Leprosy.—Clause (c) of sub-section (1) lays down as one of the 
grounds for judicial separation that the respondent has been suffering for a 
period of not less than one year immediately preceding the presentation of 
the petition, from a virulent form of leprosy. This provision may be com¬ 
pared with clause (iv) of sub-section (1) of section 13 which lays down as one 
of the grounds for divorce that the respondent has been suffering, for a period 
of not less than three years immediately preceding the presentation of the 
petition, from a virulent and incurable form of leprosy. 

Modern medical science has made some progress in the treatment of this 
disease and with new drugs which are now used the question whether in any 
particular case leprosy is virulent or not will have to be carefully considered 
when relief is sought on that ground. 

The expression “virulent” was interpreted as malignant or venomous in 
the undermentioned case (si). 

Also see Notes under section 13 (1) (iv). 

Cl, (d): Venereal disease.—Clause (d) of sub-section (1) as amended lays 
down as one of the grounds for judicial separation that the respondent has, 
for a period of not less than three years immediately preceding the presenta¬ 
tion of the petition, been suffering from venereal disease in a commumcable 
form not contracted from the petitioner. This provision may be compared 
with clause (v) of sub-section (1) of section 13 which lays down as one of 
the grounds for divorce that the respondent has been suffering, for a period of 
not less than three years immediately preceding the presentation of the peti¬ 
tion, from venereal disease in a communicable form. Although the latter 
section does not say so in terms there can be little doubt that in case of either 
relief the ground cannot be entertained if the resp>ondent had the misfortune 
of contracting the disease from the petitioner. But it is no defence to 
that the disease was innocently contracted or that it is curable. The gro^ 
ifi made out if it is shown that the disease is in a communicable form ^ i 
is not necessary that it should have been communicated to the petitione^ 
It will be noticed that this identical ground entitles the petitioner to see 
relief either by way of judicial separation or divorce at her or his 
“Venereal disease” as evidence of adultery or cruelty and as a ground lor 
leaving the other spouse has been considered under those heads. 

The ground must be specifically pleaded. Question may arise ^ to th 
construction of “in a communicable form.” Does it mean commumca e 
the other spouse or to the children that might be bom of t e marna 

Presumably it means both. ___ 

(tl) Annapurnamma v. Appa Bao (*63) A.A»P» S12* 
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CL (e): . . continuously of unsound mind for a period of not less than 

two years . . —The scheme of the Act on the question of mental capacity of 

the spouses affecting formation of marriage has been pointed out in the Notes 
under section 5 (ii). This clause deals with supervening unsoundness of mind. 
Insanity of the respondent for a period of not less than two years immediately 
preceding the presentation of the petition is a ground for judicial separation 
under this clause. This clause does not require that the respondent’s un- 
scundness of mind should be incurable. For relief under the present clause 
it will suffice to establish that the respondent has been continuously of un¬ 
sound mind for a period of two years immediately preceding the presentation 
of the petition. Subsequent to the passing of a decree for judicial separation 
either party may seek divorce after lapse of two years under section 13 (lA) 
of the Act. The Act also provides for a decree of divorce being directly asked 
for on the ground that the respondent has been incurably of unsound mind 
for a continuous period of not less than three years immediately preceding 
the petition. The onus of proving unsoundness of mind and the requisite 
duration of it in case of both the reliefs as also of showing that the unsound¬ 
ness of mind is incurable where dissolution of marriage is sought under section 
13 (1) (iii), is on the petitioner. 

Also see Notes under section 13 (1) (iii). 

CL (£): Adultery.—Adultery in matrimonial law is one of the principal 
grounds for relief and has been defined as consensual sexual intercourse 
between a married person and another person of the opposite sex during the 
subsistence of the marriage. An attempt to commit adultery must be distin¬ 
guished from adultery and will not of itself be sufficient ground for judicial 
separation (t). One act of adultery is enough to constitute a matrimonial 
offence and under many enactments it is a sufficient ground for dissolution 
of marriage (u). But as already pointed out (u), the Legislature took the 
view that a single act of infidelity to the marriage bond should not be sufficient 
ground for divorce but should be ruled as a ground for judicial separation. It 
will be noticed that the expression ‘adultery’ has not been used in this clause 
and instead the words are: “had sexual intercourse with any person other 
than his or her spouse” and in the grounds for divorce which can be granted 
under this head the words in section 13 (1) (i) are: “is living in adultery.” 

Direct proof of adultery is not imperative (vl). It would be unreasonable 
to expect direct evidence and such evidence if brought before the court 
must be suspect and is apt to be disbelieved. The accepted rule, therefore, 
is that circumstantial evidence is all that can normally be expected in proof 
of the charge. The circumstances must be such as lead to it by fair inference, 
as a necessary conclusion; and unless this were so, no protection whatever 
could be given to marital rights. It is impossible to indicate those circumstan¬ 
ces universally, because they may be infinitely diversified by the situation 


^1) As to what coastitutes adultery as a matn- 
monial offence see Dennis v. Dennis (1955) 2 All 
E.R, 31. (1935) P. 133. Also see Sopsford v. 
Sopsford (1934) 2 All E.R. 373, (1934) P. 394. 

(u) Cf. S. 1(1 )(a). Matrimonial Causes Act, 
1950; S. 27(a). Special Marriage Act, 1934. 

(v) See p. 660. supra. 


(cl) Acincsh Pra%ad v. Chandra Mohini ('64) 
A.A. 486; Devyani v. Kantilal (*63) A.B. 98; 
VedavaUi v. Ramoswarntj (^64) A. Mys. 280; Pat- 
tayee Ammal v. Manickam (*67) A.M. 254; Vara- 
darajulu v. Baby Ammal (*65) A.M. 29 (surround¬ 
ing circumstances). 
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and character of the parties, by the state of general manners, and by many 
other incidental circumstances, apparently slight and delicate in themselves, 
but which may have important bearing upon the particular case. The only 
general rule upon the subject is, that the circumstances must be such as 
would lead the guarded judgment of a reasonable and just man to the con¬ 
clusion. The facts usually are not of a complicated nature but determinable 
upon common grounds of reason. It is in consequence of this rule that it is 
not necessary to prove a fact of adultery in time and place (ro). Nor is it 
absolutely incumbent on the petitioner to prove the identity of the person 
with whom the alleged act of adultery took place. 

Proof beyond reasonable doubt means such proof as precludes every 
reasonable hypothesis, except that which it tends to support. “It need not 
reach certainty, but must carry a high degree of probability” (x). The court 
does not as a general rule infer adultery from evidence of opportunity alone 
but would require some more satisfactory proof. In respect of what were 
known in England as the hotel bill and register cases where the evidence 
consisted of an entry in a hotel register and of the respondent being seen in 
a bedroom with an unknown woman the view was expressed that the court 
would insist upon evidence of background of an adulterous association (y). 
Apart from evidence of opportunity there should be some evidence of dis¬ 
position on the part of the respondent. This latter may be proved by show¬ 
ing that prior or subsequent to the alleged fact there had been improper 
familiarity between the parties or other circumstantial facts. Evidence of the 
conjunction of strong inclination or disposition and opportunity would be 
strong prima facie evidence but there is no rule of law that such evidence 
raises an irrebutable presumption that adultery has been committed (i) - The 
mere fact that some male relation of the respondent had written most 
improper letters to her is not of itself sufficient to prove adultery (zl). 


Long period of gestation; Non-access.—A charge of adultery may be 
based on non-access and long period of gestation of a child born to the wife. 
In a case decided by the House of Lords in England the only evidence of 
adultery was the birth of a normally develoi>ed child three hundred and sixty 
days after last marital intercourse between the parties. A decree was granted 
in favour of the husband and the court reviewed the question of the value 
of medical evidence on the subject. Lord Simonds observed (a) that it would 
be fantastic suggestion to any ordinary man or woman that a normal child 
bom three hundred and sixty days after the last intercourse of a man and a 
woman was the child of that man, and it was to him repugnant that a court 
of justice should be so little in accord with the common notions of mankin 
that it should require evidence to displace fantastic suggestions. Both I^or 


(ly) Locedon v. Lovedon, 2 Hagg. Con. 1, 3; 
Hearseij v. Hearsay ('31) A. Oudh 259; Barker v. 
Barker (’.55) A.Nf. 103. 

(*) Miller V. Minister of Pensions (1947) 2 All 
E.R. 372. 373. For instance, see Suhharama v. 
Saram'ot/ti (’67) A.M. 85. 

(t/) Raspin V. Rospin (1953) 2 All E.R. 349, 
(1953) P. 230. 

( 2 ) Encland V. Enuland (1952) 2 All E.R. 784. 
(xl) Chandra Mohini v. Aoinaj/i Prasad (’67) 


A.S.C. 581. Also see 
Cuba (’70) A.C. 266. 
io) Preston Jones v. 


Jyotish Chandra v. Meera 
....... .. Preston I""" 

E.R. 124, 128, (1951) A.C. 39. Vira 
Kistamma (’69) A.M. 235 r402 days); 

V. Bai Dahi (’71) A. Gu,. 33 days]. 

of non-access must be very “d *atufact^. 

Mohindar Kaur v. Narindar Swgh (60) A. P 

169. 
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Simonds and Lord MacDermot observed that the difficulty lay in drawing the 
line. The latter added that a time must come when, with the period far in 
excess of the normal, the court may properly regard its length as proving the 
wife’s adultery beyond reasonable doubt. If a line has to be drawn, he 
thought, it should be drawn so as to allow an ample and generous margin, 
for it may be as difficult for the wife to prove a freak of nature as for anyone 
else, and that before acting on the length of the period due regard must be 
paid to any other relevant evidence (b). 

Access and non-access connote, as pointed out by the Privy Council (bl), 
existence and non-existence of opportunities for marital intercourse. These 
facts can be established not merely by positive evidence of the parties and 
witnesses but also by circumstantial evidence which is relevant to the issue. 
It is competent both to the husband and wife to give evidence on the issue. 
The presumption of legitimacy is, however, highly favoured by law and it is 
necessary that proof of non-access must be clear and satisfactory (b2). It 
is said that the Court wiU examine the evidence with a lynx eye. 


Blood test.—In a case based on non-access or period of gestation the 
Court ceinnot compel any party to submit to a blood-test. But of course, if a 
party voluntarily tenders such evidence it would be duly taken into consi¬ 
deration. In England any such issue is at times combined with the issue 
relating to paternity (b3). There also it is a well-established principle that a 
person of full age and capacity cannot be ordered to undergo a blood-test 
against his will. Reference may be made to the undermentioned decision of 
the House of Lords (b4) where there are some general observations on 
blood-test though, of course, Courts in India are not concerned with the pro¬ 
visions of the English enactment (Fanuly Law Reform Act 1969) which was 
being considered in that case relating to paternity of child. Reference may 
be made to Notes under section 12(1) (d) injra. 


Confession of adultery.—Confessions or admissions of adultery are admis¬ 
sible in connection with other relevant evidence on a charge of adultery. But 
confession or admission of adultery is a species of evidence which though 
admissible is regarded by the couri with some distrust and must be examined 
with jealous scrutiny. There is a canon particularly pointed against it, which 
says nex partimn conjessione jides haheatur. As a general rule, therefore, 
the court refuses to be satisfied that the charge is established by the mere 
proof of such confession or admission unless it is corroborated by indepen¬ 
dent evidence. Although it is the general practice in matrimonial cases not 
to act and grant relief upon an uncorroborated confession or admission of 
adultery, there is no absolute rule of practice nor any rule of law which pre¬ 
vents the court from acting upon such imcorroborated evidence (c). Section 23 
of the Act requires that before granting relief the court must be satisfied that 
the ground for relief is established. What the court will insist upon is that 
the charge should be strictly proved, that is, beyond all reasonable doubt (d). 


Ih) IhUl at p. 140. 

(£»1) Karaitatia v. Mayandi (’34) A.P.C. 49. 
(b2) Vcnkatcswarlu v. Venkatanarayana (’54) 
A.S.C. 176. 

(b3) F. V. F. (1968) 1 All E.R. 242. 


ib4) W. V. Official Solicitor (1970) 3 All E.R. 
107 (H.L.). 

(c) Over V. Over (1925) 27 Bom. L.R. 251 
(admission of adultery by wife in her letters), 

(d) See Notes below and under Section 23 post. 
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In England, in the undermentioned case (e) the view was taken by the Court 
of Appeal that an adulterer who gave evidence of his or her own adultery was 
in the same position as an accomplice and that the danger of relying on his 
or her own unsupported evidence was so great that the court should insist 
ufKDn being satisfied beyond reasonable doubt that the matrimonial offence had 
been committed and that it is the duty of the court to direct itself to be slow 
to act on such evidence in the absence of corroboration. And even where a 
confession of adultery made out of court may be taken into consideration 
against the person making the same it wiU not be evidence against any other 
person implicated by it (f); and if such confession is made in court its pro¬ 
bative value against the other person would be such that the court would be 
slow to act on it in the absence of cogent and convincing corroborative evi¬ 
dence of adultery by such person. 


The true test, where a confession or admission of adultery made by the 
other spouse is relied up>on, would seem to be that the court should be satis¬ 
fied from all the surrounding circumstances that it is true and there is no 
collusion. If so satisfied it is open to the court to grant relief, notwithstanding 
the absence of independent corroborative testimony (fl). In such cases the 
circumstances themselves may be said to afford that requisite corroboration 
which is insisted upon not as a matter of legal proof but by dictates of pru¬ 
dence. Obviously what circumstance may afford adequate corroboration 
cannot be listed and must depend upon factors such as the particular or ex¬ 
ceptional nature of the case, the evidence of disposition and opportumty and 
background of an adulterous association The court would also take into 
consideration the circumstances and situation in which the confession is made. 
Reference may also be made to the general observations made by the Supreme 
Court in the undermentioned case (g). 


Onus and standard of proof.—Before granting relief on the ground of 
adultery the court must be satisfied beyond reasonable doubt that the matri¬ 
monial offence complained of is established. There is always the presumi> 
tion of innocence and it is for the petitioner to prove the allegations 
upon. The respondent, on the other h 2 Uid, bears the burden of establishing 

affirmative defences set up in reply. 


It is sometimes said that since adultery is a serious charge it must 
examined on the same footing as a criminal charge. It is also said at 
that it is a quasi-criminal offence and must be proved as such. . 

of the Act requires that the court should decree the relief if it is satisjie a 
the ground for granting relief exists. That section itself lays down a stan ar 
and puts adultery on the same footing as cruelty, desertion, or ^nsouno^ 
of mind. What is required is that the court must be satisfied beyond reaso 


'(e) Goller v. Culler (1954) 1 All E.K. 536. 
(1954) P- 252 (the same consideration would 
apply to the uncorroborated testimony of a co-res¬ 
pondent). Also see White v. White and Jerome 
(1890) 62 L.T. 663. Heference may also be made 
to Foirmon v, FatrrTiafi (1949) 1 All E.R. 938, 

(1949) P. 341. _ ^ ^ 

(f) Rutherford v. Richardson (1923) A.C. 1» 6, 

7. 

(/I) Getty V. Getty (1907) P. 334; Simpjon v. 


Simpson (1931) 146 L.T. 47; v CoUmi 

(1916) 33 T.L.R. 123 (confession m«de 
obtain husband’s forgiveness and not for A P 
pose of bringing about a dissojution 
riage was acted upon by the Court), 

Weinberg (1910) 27 T.^R. 9. _ NanevaH 

(g) Mahendra Nanaoaii v. c j3 

(‘6^ A.S.C. 364. Also «« Notes under S. 

post. 
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able doubt that the charge is established. A conclusion at all points logical 
cannot be expected nor can a degree of certainty be demanded of which the 
matter under investigation is not reasonably capable. The word “strict” is 
regarded as sufficiently apt to describe the measure and standard of proof and 
it is unnecessary to introduce any question of a standard of proof required 
of a criminal charge. 

In White v. White (gl) the Supreme Court had to consider the words 
“satisfied on evidence” used in section 14 of the Divorce Act 1869. After refer¬ 
ring to the case Preston Jones (g2) decided by the House of Lords in Eng¬ 
land the Supreme Court expressed the view that the words “satisfied on evi¬ 
dence” mean that the court should be satisfied beyond reasonable doubt as 
to the commission of the matrimonial offence. The view was also expressed 
that the evidence must be clear and satisfactory beyond mere balance of pro¬ 
babilities. It was also pointed out that it was not necessary and really possible 
to prove adultery by any direct evidence. 

Reference may also be made to Notes under sec. 23 “Standard of Proof 
and Corroboration” and the cases there mentioned. Also see “false defence” 
in Notes under that section. 

Condonation of adultery.—Section 23(1) (b) lays down in effect that con¬ 
donation of adultery is an absolute bar to granting of any relief by way of 
judicial separation under section 10(1) (f) or by way of a divorce under sec¬ 
tion 13(1) (i). The subject of condonation has been considered under section 

23. 


Sub-section (2): Rescission of decree.—This sub-section confers on the 
Court the power to rescind a decree for judicial separation passed under 
this section on application by either party if it considers it just and reasonable 
to do so. No difficulty can arise where the parties themselves are agreeable 
to rescission of the decree or where the application is not resisted. But where 
the application is resisted the extraordinary power would be exercised by the 
Court in exceptional circumstances where there are compelling reasons (gg2). 

NULLITY OF MARRIAGE AND DIVORCE 

11. Any marriage solemnized after the commencement of this 
Act shall be null and void and may, on a petition presented by 

either party thereto, be so declared by a decree of 
Void marriages nullity if it contravenes any one of the conditions 

specified in clauses (i), (iv) and (v) of section 5. 

Sections 11 and 17 (monogamy) do not offend Article 15(1) of the 
Constitution (x). 

Marriage void ipso jure.—Marriage under the Act is the voluntary union 
of one man with one woman to the exclusion of all others satisfied by the 


It) Sambireddy v. Jayamma (’72) A.A.P. 15fl 
(F.B.). 


(gl) (1918) S.C.B I 110. 

«r2) <1951) A C. 191. 417. 

{gg2) Godabai v. Sarayon (’72) A.M.P. 4. 
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solemnization of the marriage. A marriage may be solemnized in the sense 
that the parties to it have gone through the customary rites and ceremonies 
of either party thereto as laid down in section 7. But such a marriage to be 
valid must in any event fulfil three of the conditions enacted in section 5. The 
three conditions are that: 

neither party has a spouse living at the time of the marriage; 

the parties are not within the degrees of prohibited relationship, 
unless the custom or usage governing each of them permits of a 
marriage between the two; 

the parties are not sapindas of each other, unless the custom or 

usage governing each of them permits of a marriage between 
the two. 


The present section in terms lays down that non-fulfilment of any one of 
these conditions renders a marriage solemnized after the commencement of 
the Act, null and void from its inception and either party to such marriage can 
obtain decree of nullity from the court. Parties to a marriage solemnized 
before this Act came into force are not, however, affected by this rule. In 
respect of matters dealt with by this section they are governed by the previous 
law. But the prohibition imposed against bigamy is equally applicable to 
them with the result that a Hindu husband cannot, after the Act came into 
force, marry another wife as long as his previous marriage is subsisting. 

The three conditions non-fulfilment of which renders a marriage solem¬ 
nized after the commencement of the Act null and void have been considered 
in some detail under section 3 (f), 3 (g), and section 5. (See pp. 676 to 681 
and 685 to 689.) Attention has been drawn in the Introduction to the scheme 
of the Act and the distinction between marriage which is void ipso jure and 
marriage which is voidable under section 12. 

In a petition for nullity of marriage on the ground that the respondent 
had a spouse living at the time of marriage [S. 5(i)], it need not necessarily 
be established by direct evidence and positive proof that the spouse by 
an earlier marriage was in existence at the time of the performance of the 
marriage with the petitioner. It may be implied from other facts and circum¬ 
stances which should, however, be cogent and reliable (y ). 


Decree of nullity.—A decree of nullity may be passed by the Court a 
the instance of either party to the marriage solemnized after the commence¬ 
ment of the Act on the ground that the marriage was in contravention o any 
of the three conditions mentioned in this section (p3). A marriage whic oss 
not fulfil these three conditions is in law no marriage at all being voi 
jure and it is open to the parties even without recourse to the court to trea 
it as a nuUity. Neither party is under any obligation to seek a ^ 

nullity under this section though, of course, such a declaration may e as 


fij) Rajiffc V. Suka (*72) A.Nf.P. 57. 

(g3) A third party cazmot apply under this sec¬ 
tion for a decree of nullity and if such party has 
any right it would be enforceable by a suit 
Laicihmi Amm/it v. Ramaswnmi ('60) A.M. 6; 
1959) 1 Mad. L.J. 333* Amarlal y. Vijaybai ('59) 


P. 400. A first wife caMOt P'**^”*, * 
under this section on the , 

and has gone through the 
,d marriage which would be ^id bu^he 
relief on the ground of adultery, Keda 

uprava (*63) A.P* 311. 
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for for the purpose of precaution or record. It is competent to the parties 
whose marriage is null and void on the ground of sapinda relationship be¬ 
tween them to enter into marriage with another person at any time even if 
they had cohabited as husband and wife after the solemnization of such 
marriage. And where the marriage is null and void on the ground that one 
of the parties to the marriage had a spouse living at the time of the marriage 
it is competent to the other spouse to disregard such void marriage and enter 
into marriage with another person. A marriage which is void ab initio does 
not alter or affect the status of the parties nor does it create between them any 
rights and obligations which must normally arise from a valid marriage except 
such rights as are expressly recognised by the Act. Thus for instance the 
provisions of sections 24 and 25 relating to maintenance pendente lite and 
costs and permanent alimony and maintenance apply to such marriage and it 
is competent to the court to pass any such order in a proceeding for a decla¬ 
ration of nulUty of marriage under this section. Under general law the child¬ 
ren born of a marriage void ab initio would be iUegitimate and would not 
become entitled to any rights of a legitimate child. Section 16 of the Act 
operates in favour of children bom of such a marriage and in terms lays down 
that even in case of a marriage void under the present section the children 
begotten or conceived of the parties to such void marriage are to be deemed 
to be their legitimate children notwithstanding any decree that may be pass¬ 
ed by the court declaring the marriage to be null and void. Reference may 
be made to the Notes under Section 16. 

Remarriage before disposal of appeal against decree of nullity.—See 
Notes under Section 15 post: “Remarriage before disposal of appeal against 
decree of nullity under Sections 11 and 12”. A decree of nullity of marriage 
under this section is appealable (See Notes under Section 28 post). 


12. (1) Any marriage solemnized, whether before or after the 

commencement of this Act, shall be voidable and may 
Voidable mar- annulled by a decree of nullity on any of the fol- 

lowing grounds, namely: — 


(a) that the respondent was impotent at the time of the marriage 
and continued to be so until the institution of the proceed¬ 
ing; or 

(b) that the marriage is in contravention of the condition speci¬ 
fied in clause (ii) of section 5; or 

(c) that the consent of the petitioner, or where the consent of 
the guardian in marriage of the petitioner is required under 
section 5, the consent of such guardian was obtained by force 
or fraud; or 

(d) that the respondent was at the time of the marriage preg¬ 
nant by some person other than the petitioner. 


(2) Notwithstanding anything contained in sub-section (1), no 
petition for annulling a marriage— 
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(a) on the ground specified in clause (c) of sub-section (1) shall 
be entertained if— 

(i) the petition is presented more than one year after 
the force had ceased to operate or, as the case may 
be, the fraud had been discovered; or 

(u) the petitioner has, with his or her full consent, lived 
with the other party to the marriage as husband or wife 
after the force had ceased to operate or, as the case 
may be, the fraud had been discovered; 

(b) on the ground specified in clause (d) of sub-section (1) 
shall be entertained unless the court is satisfied— 

(i) that the petitioner was at the time of the marriage 
ignorant of the facts alleged; 

(ii) that proceedings have been instituted in the case of 
a marriage solemnized before the commencement of 
this Act within one year of such commencement and 
in the case of marriages solemnized after such com¬ 
mencement within one year from the date of the 
marriage; and 

(iii) that marital intercourse with the consent of the peti¬ 
tioner has not taken place since the discovery by the 
petitioner of the existence of the grounds for a decree. 

Voidable marriage.—The scheme of the Act is to treat of marriages as 
valid, void and voidable. Attention has been drawn in the Introductory note 
to the distinction drawn between a marriage void ipso jure and a marriage 
which is voidable at the instance of one of the parties to the same. A void¬ 
able marriage remains valid and binding and continues to subsist for all pur¬ 
poses unless a decree is passed by the court annulbng the same on any of the 
grounds mentioned in this section. The grounds it will be noticed involve 
the elements of incapacity of either spouse to consummate the marriage, want 
of mental capacity of the spouses, absence of free consent of the parties or of 
a guardian in marriage in case of a bride who had not completed the age of 
eighteen years at the time of the marriage and suppressio veri by a woman, 
who was pregnant at the time of marriage. 

Cl. (a): Impotence.—Impotency has been understood in matrimonial 
cases as meaning incapacity to consummate the marriage, that is to say, in¬ 
capacity to have conjugal intercourse, which is one of the objects of marria^ 
(g4). As pointed out by the Supreme Court (gS) a party is impotent if his 
or her mental or physical condition makes consummation of the 
practical impossibility. Capacity for sexual intercourse must exist at e 


(g4) As to what amouots to ''consummation’* 
reference may be made to W. v. W. (1967) 3 All 
E.R. 178 and cases cited there in a footnote. Also 
see Chanchal Kumorv v. Kewal Krishan (’72) A. P. 


& H. 474 and cases there cited. „ 

(gS) Digvijcy Singh v. Pretap Kuntari { 

A.S.C. 137. 
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in posse, at the time of the marriage. It is for this reason that impotency, by 
which is meant permanent and incurable impotency, existing at the time of 
the marriage and continued until the institution of proceedings for nullity is 
recognised as a ground for annulment of marriage. In a case decided under 
Hindu law prior to the coming into force of the present Act it was held by 
the High Court of Calcutta (h) that the marriage of a female with a male 
who was impotent and who had not been able to consummate the marriage 
was a nuUity. In a case decided in Bombay (i) the defendant wife suffered 
from permanent and incurable infirmity and the view was taken that it was 
competent to the court to grant a decree for nullity of marriage. 

Clause (a) of sub-section (1) makes it abundantly clear that a marriage 
solemnized whether before or after the commencement of the Act is voidable 
at the instance of either party on the ground of impotence of the other party 
to the marriage and may be annulled by a decree of nullity of marriage. A 
question as to the impotence of either party cannot be raised by a third person 
because it is solelv a personal matter for spouses. Nor can it be raised 
after the death of one of them (j). The petitioner’s own infirmity it wp be 
noticed does not afford a ground for relief under the Act. Under English law 
the Courts have exercised jurisdiction to grant such reUef where the peti¬ 
tioner was not aware of his or her own infirmity at the time of the marriage 
and there was nothing in the circumstances of the case which would have 
rendered it imjust to grant such relief (k). It is also clear that any such 
incapacity supervening after the solemnization of the marriage is no ground 
for relief. The clause in terms requires that the respondent: 

A 

"ti) was impotent at the time of marriage, and 

'(li) continued to be so until the institution of the proceeding. 

It is necessary to prove that the disability alleged is incurable or such as 
to make consummation of the marriage practically impossible. Impotency 
contemplated in the section does not signify steriUty or incapacity of con¬ 
ception but incapacity to have sexual intercourse (/cl). The true test of 
impotence is the practical impossibility of consummation. Cases of malforma¬ 
tion or structural defects causing disability often arise for consideration under 
the head of practical impossibiUty. Either spouse is at liberty to ask for 
relief under this clause as soon as it is discovered that the other party is 
incapable of sexual intercourse from any malformation or structural defect 
Dr otherwise. Ordinarily and also as a matter of prudence the court will 
Insist on proof of this by medical evidence. It may be questioned whether 
the court can order physical examination in any case under the present head; 
but where a husband or wife refuses to submit to such examination the court 
may if the facts and circumstances of the case so warrant, properly draw an 
unfavourable inference (1). The court, however, is not bound to draw such 


(h) Rntan Moni Debt v. Nagendra Naratn (49) 
AC. 404. Also see Venkateswararao v. Nago- 
mani ('62) A.A.P. 151. Also see CAamcnZal v. 
Rupa f'66) A.J. & K. 68 (Burden of prooO- 

(i) A. V. B. (1952) 54 Bom. L.^ 72o. 

in A. V B. (1868) L.R. I P. if D. 559. 

(fc) Harthan v. Harthan (1948) 2 AU E.R. 639, 

(kl) Shettanrt v. Bhawfoo (*71) A.M.P. 168. In 


LoxTrii D 0 vi v. Bobu LmI (*73) A. Rdj. 89 it was 
held that there was mcapacity to have coojugal 
intercourse even after an operation. 

fi) Birendra Kumar Biswat v, Hemlata Bitwas 
(1921) 48 Cal. 283, 297. Reference may be made 
to Bipiachondra v. Sfadhuriben (’63) A. Cuj. 230; 
(1963) 4 Guj. L.R. 890. Also see Jayarai v. 
Sfeniammal (’67) A.M. 242 (case under Indian 
Divorce Act, 1869). 
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inference (n). A spouse must be regarded as incurable either if the condi¬ 
tion can be remedied by an operation attended by danger, or if the spouse at 
fault refuses to submit to an operation (o). The court has to approach and 
deal with any such matter by looking at the matter from the practical point 
of view. A very belated offer to undergo an operation to correct a defect 
may be only an afterthought and not genuine or there may be no reasonable 
prospect of the incapacity being cured. In such a case the Court would be 
justified in granting rehef to the aggrieved spouse (p). 

In deciding whether a state of impotency existed at the date of the mar¬ 
riage, and continued to the date of the institution of the proceeding the court 
must take into consideration future medical or surgical treatment which might 
remove the cause of disability. Applying the test whether there was practical 
impossibility of consummation it was held in a case in Sngland that as at 
the material date the wife was willing to undergo and subsequently under¬ 
went an operation which remedied the impediment the husband had failed to 
prove that the marriage had not been consummated owing to the wife’s 
incapacity (q). In cases falling imder this head the following observations 
will be found useful: “The invalidity of the marriage, if it cannot be consum¬ 
mated on account of some structural difficulty, is undoubted; but the basis of 
the interference of the court is not the structural defect, but the impractic¬ 
ability of consummation. If, therefore, a case presents itself involving the im¬ 
practicability (although it may not arise from a structural defect) the reason 
for the interference of the court arises. The impossibility must be practical. It 
cannot be necessary to show that the woman is so formed that connection is 
physically impossible if it can be shown that it is possible only under condi¬ 
tions to which the husband would not be justified in resorting. The absence 
of a physical structural defect cannot be sufficient to render a marriage valid 
if it be shown that connection is practically impossible, or even if it be shown 
that it is only practicable after a remedy has been applied which the husband 
cannot enforce, and which the wife, whether wilfully or acting under the 
influence of hysteria, is determined not to submit to” (r). 

Incapacity quoad the particular individual. —It is not absolutely necessary 
that the incai>acity to perform the act of coitus must be general because a 
person may generally be capable of the act and* yet incapable of it with a 
particular individual. Relief can be granted in cases of impotence quoad hunc 
or quoad hanc (s). 

Wilful refusal of the respondent to consummate marriage. —Section 25(1) 
of the Special Marriage Act, 1954, and section 8 of the Matrimonial Causes 
Act, 1950, in England give wilful refusal of the respondent to consummate the 

(n) ficton Moni Debt v. Nogendfc Notaift (M9) (fl) S. v. S. (1954) 3 All E.R. 736, (1954) P* 

AC 404, 407; P. v. P. (1909) 25 TX.B. 638; 194; W.Y. v. A.r. (1946) S.C 27. 

Ganeshii v. Hastuben (1967) 8 Guj. L.R. 966 (r) Per Lord Penzance in G. v. C. 

(medical evidence of respondent wife's potency). 2 P. 6c D. 287, 291. Also see S. v. S. (1954) 3 

In Suoamabchen v. Rnshmikant (*70) A* GuJ. 43 All E.R. 736. 

the Court was satisfied with the testimony the (s) C. v. C. (1921) P. 399; H. v. F* (1“'^ 

wife about the husband's impotency. It wes held L.R. 3 P. fit D. 126. Reference may be made to 

that corroboration was not absolutely essential. /. v. /. (1908) 24 T.L.R. 622, (1909) P. 217. Also 

(o) S. V. S. (1954) 3 AH E.R. 736, 741, (1954) see D-E v. AC (1845) 1 Rob. Eccl. 279, AJso 

P. 194. see Jagdish Vol v. Shyamn ('66) A.A, 150. 

(p) Af. V. M. (1956) 3 AU E.R. 769. 
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marriage as an additional ground for decree of nullity of marriage by dec¬ 
laring that in such a case the marriage is voidable. The Matrimonial Causes 
Act, 1937, also contained a similar provision. Prior to that the view taken 
in England was that such refusal did not of itself empower the court to annul 
the marriage on the ground of impotence. It was, however, held that when 
after a reasonable time of the marriage it was shown that the wife had refused 
intercourse and resisted all attempts by the husband without just cause and 
the court was satisfied of the bona fides of the suit, it was at liberty to infer 
that the refusal was wilful and arose from incapacity to consummate the 
marriage. Wilful refusal in this context connotes a settled and definite deci¬ 
sion come to without just excuse. It does not mean a mere temporary un¬ 
willingness due to a passing phase or a nervous ignorance which may be got 
rid of or cured by patient forbearance, care, kindness and tact (t). There is 
no provision in the present enactment similar to that in the enactments men¬ 
tioned above but in cases decided under the Indian Divorce Act, 1869, the 
same view had been taken following the earlier decisions on the subject of 
Courts in England. Incapacity to consummate the marriage need not neces¬ 
sarily be physical. It may be due as well to mental causes. There can be 
cases of invincible repugnance to the act of intercourse either generally or 
with the particular individual. This can arise from a variety of causes; from 
nervousness (u) or excessive sensibility (v). though ‘hysterical’ or ‘uncon¬ 
querable aversion’ may be more usual (le). It is true that the connmon area 
covered by suits on the ground of impotence and wilful refusal to consummate 
the marriage is very small. But it is quite possible that both the grounds may 
be present at the same time and it is submitted that in a case of wilful refusal 
to consummate the marriage persisted in till the institution of the proceeding 
the court would be at liberty to infer incapacity and grant relief under the 
present clause where it is sought after a reasonable time of marriage and the 
court is satisfied that the petition is bona fide. This would be after taking 
into consideration all the facts and history of the case because in cases of 
this nature the danger of collusion is great and the court has to be watchful 
that it is not imposed upon. 

Delay in instituting proceedings.—Reference may be made to Notes under 
section 23(d) post. “Delay and proceeding for nullity on ground of impotence.” 

Doctrines of “Insincerity”: “Approbation.”—In England it is not unusual 
to speak of the plea of insincerity in the context of proceedings for nullity. 
Any such consideration, in order to be relevant, would have to fall within the 
ambit of clause (a) of section 23(1) which disentitles a person to any relief 
where it is established that he or she is taking advantage of his or her wrong 
or disability for the purpose of such relief. It would seem unnecessary for 
courts in India to act upon the undefined concept of doctrine of insincerity. 
In S. V. R. the Delhi High Court (lal) examined these doctrines and expressed 
the view that these doctrines were inapplicable to cases under the present 


t/) J/orton V. Ilortosi (1947) 2 -Ml 
871; Bffrtrr v. Baxter (1947) 1 All C R- (case 
of .icquiesceDf e)« 

(ri) F, V. P. (1897) 73 L.T. 192. 

(V) G. V, G. (1871) L.R. 2 P. 26i. 


iw) Ktsf$(»r%e v. Suetiaprnbhn ('41) 

A.N. 1S5. 191. Also see lagdish Kumor v. SiM 
Drtf <'6>) A. PuD). 114. And see S/ifDifo fioi v. 
Tiiun iiitud r66) A.M.P. 8. 

(wl) reS) A. Delhi 79. 
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section. Of course the court in applying sec. 23 (1) (a) would decline to give 
rehef in a proceeding for nullity where the facts and circumstances proved 
plainly imply on &e part of the complaining spouse a recognition of the 
existence and validity of the marriage, as to render it most inequitable that 
he or she should be permitted to chaUenge the validity of the marriage with 
effect. In cases of this kind many sorts of conduct might exist, taking 
^umaiy benefit for example. But the court must be fully satisfied that the 
facts and circumstances of the case bring the case clearly within the ambit of 
the rule laid down in that section {w2 ). 


CL (b); Marriage with an idiot or a lunatic.—Section 24(1) (i) of the 
Special Mamage Act lays down that a marriage solemnized under that Act 
IS null and void and may be so declared by a decree of nullity inter alia on 
the ground that a party to the marriage was an idiot or a lunatic at the time 
of the marriage. Under English law a person of unsound mind is incapable 
of consent and the marriage of such a person is automatically void. The rule 
laid down in the present clause it will be noticed is different. One of the 
conditions of a Hindu marriage under the Act is that neither party to the 
same should be an idiot or a lunatic at the time of the marriage [Section 
5(h)]* The Legislature seems to have preferred to take the view that a 
marriage with any such person should not be null and void but should only 
be voklable. Presumably this rule was enacted in view of the difficulties felt 
and the opinions expressed in the undermentioned cases decided on general 
principles of Hindu law (x). An objection to a marriage on the ground of 
mental incapacity must depend on a question of degree of the defect in order 
to rebut the extremely strong presumption in favour of the vahclity of a mar¬ 
riage which has in fact taken place. 


Idiot .—The expression is not defined in the Act. It must be understood 
in its ordinary sigmficance (z). It does not contemplate a person merely of 
weak intellect, in the sense that he is not up to the ordinary standard of 
human intelligence or endowed with the capacity to manage his affeiirs pro¬ 
perly (a). In the present context it means a person so deficient in mind as to 
be permanently incapable of rational conduct. Idiocy is congenital. It must 
be shown to have been complete and absolute before it can be held that a 
person was incompetent to marry as being incapable of understanding the 
meaning of marriage. An idiot is one bom without any ghmmering of reason 
and is to be distinguished from a lunatic who is one that had understanding 
but has temporarily or permanently lost use of reason by disease, grief or 
other cause. 


“Lunatic.”—^The expression lunatic has not been defined in the Act. 
According to a decision of the Calcutta High Court (al) it must be given the 
same meaning as in section 3 (5) of the Lunacy Act and should be understood 
to mean a person of unsound mind. 


{w2) A. V, B. (^67) A. Funj. 152. Reference 
ma/ be made to the observations of Selbonie, L. 
C., in C. V. M. (1885) A.C. 171. 185. 186. 

(x) Amirihammal v. VaUimatjH Ammal (1942) 
Mad. 807. 203 l.C. 648. ('42) A.M. 693; Ratnesh- 


tcati Kaftdcn v. Bhcgicdti Stimn (1949) F.C.R. 715. 
(1950) A.F.C. 142. 

(z) Mt. Titli V, Alfred Jones ('34) A. A. 273. 280. 
(a) Surti v. \arain Das (1890) 12 All. 5^. ^• 
(III) Amina Roy v. Mohan Roy (*69) A-C 
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The burden of proving lunacy of the other spouse to the marriage is on 
the petitioner. 

CL (c): Consent obtained by force or fraud.—The ceremonial marriage 
under the Act, although it creates a relation and a status not imposed or de¬ 
fined by contract, does require the consensus of the parties to the solemnization 
of it. Absence of consent does not render the marriage void ipso jure but 
voidable at the instance of the party whose consent was obtained by force or 
fraud. Clause (c) of sub-section (1) which has to be read with clause (a) of 
sub-section (2) lays down the rule relating to annulment of such voidable 
marriage. The rule is not absolute and will not operate if: 

(i) the petition is presented more than one year after the force ceases or 
the fraud is discovered; or 

(ii) the petitioner has with his or her full consent and knowledge acquies¬ 
ced in the marriage by living with the other party to the marriage as 
husband or wife. 

Porce.—Where consent of a party to solemnization of marriage is obtained 
by force, or as it is sometimes said by coercion or duress, it is obvious that 
there is absence of a consenting will to marry. Force when it is used excludes 
any real or intelligent consent altogether. In two English cases Scott v. 
Sebright (b) and Ford v. Stier (c) marriages were avoided in extremely 
peculiar circumstances on the ground of combined fraud and coercion having 
operated on the pretended wife to such an extent that the marriage was not 
her voluntary act. The test to be applied is whether there was any real 
consent to the solemnization of the marriage. In a recent decision in England 
it was observed that in order for the impediment of duress to vitiate an 
otherwise valid marriage, it must be proved that the will of one of the parties 
thereto has been overborne by genuine and reasonably held fear caused by 
threat or immediate danger, for which the party itself is not responsible, to 
life, limb or liberty, so that the constraint destroys the reality of consent to 
ordinary wedlock (cl). 

Fraud.—It is essential to note that the section does not speak of fraud 
in any general way or of every misrepresentation or concealment which may 
be fraudulent but fraud whereby the consent of the petitioner was obtained 
to the solemnization of the marriage. If there was actual consent to the solem¬ 
nization of the marriage with the respondent the marriage cannot be annulled 
on the ground of fraud. In matrimonial law when fraud is spoken of as a 
ground for avoiding a marriage, it does not include such fraud as induces a 
consent but is limited to such fraud as procures the appearance without the 
reality of consent. This distinction is clearly brought out by the case where 
it was held that concealment by a woman from her husband at the time of 
her marriage of the fact that she was then pregnant by another man was no 

(b) (1886) 12 P.D, 21. (case-law discussed). In Purobi v, Basudeb (’69) 

(r) (1896) P. 1 Reference may also be made to A.C. 293 allegations of fraud and coercion were 
Anniana Dc$i v. Prahlad (1871) 6 Bcng. L.R* 243. disbelle\ed (case under Special Marriage Act, 
(cl) Szcchter v. Szcchicr (lOTO) 3 All E.II. 905 1954). 
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WfrauJ'f dr^ obtained 

by traud (d). It wiU be noticed that the Legislature has in view of this 

expres^y provided in clause (d) that in such a case the marriage may be 

^uhed if ^e petitioner was at the time of the marriage ignorfnt of that 

^Jlm^nf o?Se fTT th 1° ‘be rule it was^eld that con- 

f ^ ? that the wife had been a naikin by profession and even 

in ^e keeping of more than one person prior to the marriage was not fraud 
if there was consent to the marriage (e). A person who freely consents to a 
solemmzation of the marriage with the other party in accordance with custom- 

intenbrnTo'^marit^* knowledge of the nature of the ceremonies and 

^ tb^ J T T’ objection to the validity of the marriage 

on the ground of any fraudulent representation or concealment Thus fm 

h^dS to ‘be petitioner was 

mduced to marry the respondent by fraudulent statements relaUng to family 

^e tesTLThaTtb ‘b^ respo/de^t (Tl)" 

and consent ‘here should be real consent to solemnizaUon of marriage 

clsem L for inst""' I--on. Where, however, there is no real 

is beil l>rfor 1 t ‘be ^pression that what 

annu lei 1 ib '^bich affords a ground for 

annulment of the marriage under the rule laid down in this clause. 

CL (d): Respondent wife pregnant at the time of marriage— Any mar- 
lUbTe^ af commencement of the Act is 

lellnt 1 ® f ® “ suppress^ ueri by a woman who was 

oer allium Th ° rule applies only in case of pregnancy 

case bevn onus of proof which requires the husband to establish his 

ilnnfbfl ’■^^sonable doubt does not extend to establishing the scientific 

^ ‘b® ‘=bild. In Mahendra Nanavati v. 

S^lula Naj^vaU the Supreme Court held that in a petition founded on this 

cla^e read with sub-section (2) (b) (i) the petitioner has to establish such 

tbellll circ^tances which would lead the Court either to beheve that 

bnid tbf" was pregnant at the time of marriage by someone else or to 

nlotol ^ would, on those facts and circumstances, be com¬ 

pletely saUsfied that It was so and has also to estabhsh that he was at the 

me o e marriage ignorant of the fact that the respondent was pregnant 

by some person other than the petitioner. The child was bom 171 days after 

the first coitus between the petitioner and the respondent wife. The delivery 

was normal and the child bom was also normal. It was held that the child 

was not a child born after gestation of only 171 days and the petitioner was 


(d) Moss V. Moss (1897) P. 263. 

(e) Appibai V, Khimii (1936) 38 Bom. L.R. 77. 

Reference may be made to Raghunath v. 
Vijaj/a ( 72) A.B. 132 (concealment as to state of 

Singh V. Brii Balab 
( 64) A. Punj. 3o9 (character and moral conduct); 


Suriit Kumar v. Rat Kumari (’67) A. Pan/. 172 
(past UDchastity). The correctness of the decisions 
in Bimla Bai Shankulal (*59) A.hf.P* 8 (lefiti* 
macy: caste) and in Bcbui Panmato v. Ram Ag^ 
Singh ('68) A.P. 190 (age) must be doubted. 

(/) Ford V. Srier (1896) P. 1. 
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not the father of the child (fl). Reference may also be made to Notes under 
S. 23 post: “Admission of parties”. 

Blood-test.—There is no provision in Indian law regarding jurisdiction of 
the court to order blood-tests in matrimonial proceedings. In S. v. S. (/2) the 
House of Lords in England had occasion to examine the question in the con¬ 
text of paternity proceedings. It is a well-established principle that a person 
of full age and capacity cannot be ordered to undergo a blood-test against 
his will. In England section 21(1) of the Family Law Reforms Act deals with 
the matter. Also see Notes under section 10(1) (f) supra. 

The clause adopts the language of section 8(1) (d) and the proviso to 
that section in the Matrimonial Causes Act, 1950. 

Sub-section (2)(a)(ii).—The application of the condition laid down in 
this clause does not depend upon the lapse of any time after the discovery 
of the alleged fraud. If it is shown that the husband or the wife, as the case 
may be, after the fraud was discovered, lived together for whatever period 
as wife and husband with full consent, that would be sufficient for rejecting 
the petition for annulment (/3). 

Sub-section (2)(b)(ii).—The condition laid down in sub-section (2) (b) 
(ii) that the peUtion must be filed within one year as therein prescribed is 
absolute and a petition will not lie under this clause after that period has 
lapsed even if fraud had been practised on the petitioner in the matter of 
the pregnancy by concealment of the truth (9). The condition as to the time 
within which proceedings under clause (d) of sub-section (1) must be insti¬ 
tuted is absolute and mandatory. Hence a petition for nullity of marriage 
filed under that clause on the day on which the court opened after the long 
vacation cannot be entertained even though the period of one year expired 
during the vacation (gl). 

Remarriage before disposal of appeal against decree of nullity.—See 
Notes under Section 15 post; “Remarriage before disposal of appeal against 
decree of nulUty under Sections 11 and 12”. A decree of nulUty of marriage 
under this section is appealable (see Notes under Section 28 post). 


13. (1) Any marriage solemnized, whether before or after the 

commencement of this Act, may, on a petition presented by either 

the husband or the wife, be dissolved by a decree of 
Divorce. divorce on the ground that the other party— 


(i) is living in adultery; or 


(/l) (*65) A.S.C. 364; Preston Jones v. Preston 
Jones (1951) A.C. 391 [360 days); N.W.U Kumar 
V. An/li/i ('68) A.C. 10.5 (167 tV.xysh Vira Re,hU 
V. Keshmmo (*69) A.M. 235 

lal V. Hrt/ Dohi (’71) A- C.ij. 33 (313 iUys]. As 
to burden of pr.M.f in these cases sec 
Nanav.oli v. Sushila NaiwvaU .-^nd Sisliit Kumar v. 

Aitjaii cited above. 


(f2) (1970) 3 All n.n. 107 (H.L.). Also see T 
(H) V. T (E) (1971) 1 All E.U. .590. 

(/3) Hauhiituith v. Viuu/a (’72) A.B. 132. 

(H) Cfuiplht V. Chaplin (19-18) 2 All E.H. 408 
(C.A.). (1919) V. 72. 

(tfl) Stivlnram v. Yeshinlahai (’62) .A.B. 190; 

(1962) Bom. 326; 61 B«m. L.R. 27; VcUhunjatii v. 
Subrauuifiium (’69) A.M. 479. 
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(ii) has ceased to be a Hindu by conversion to another religion; 

or * 

(iii) has been incurably of unsound mind for a continuous 
period of not less than three years immediately preceding 
the presentation of the petition; or 

(iv) has, for a period of not less than three years immediately 
preceding the presentation of the petition, been suffering 
from a virulent and incurable form of leprosy; or 

(v) has, for a period of not less than three years immediately 
preceding the presentation of the petition, been suffering 
from venereal disease in a communicable form; or 

(vi) has renounced the world by entering any religious order; 
or 

(vii) has not been heard of as being alive for a period of seven 
years or more by those persons who would naturally have 
heard of it, had that party been alive. 

(lA) Either party to a marriage, whether solemnized before or 
after the commencement of this Act, may also present a 
petition for the dissolution of the marriage by a decree of 
divorce on the ground— 

(i) that there has been no resumption of cohabitation as 
between the parties to the marriage for a period of 
two years or upwards after the passing of a decree 
for judicial separation in a proce^ing to which they 
were parties; or 

(ii) that there has been no restitution of conjugal rights 
as between the parties to the marriage for a period 
of two years or upwards after the passing of a decree 
for restitution of conjugal rights in a proceeding to 
which they were parties. 

(2) A wife may also present a petition for the dissolution of 
her marriage by a decree of divorce on the ground,— 

(i) in the case of any marriage solemnized before the com¬ 
mencement of this Act, that the husband had married again 
before such commencement or that any other wife of the 
husband married before such commencement was alive at 
the time of the solemnization of the marriage of the peti¬ 
tioner: 

Provided that in either case the other wife is alive at 
the time of the presentation of petition; or 

(ii) that the husband has, since the solemnization of the mar¬ 
riage, been guilty of rape, sodomy or bestiality. 
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Amendments:— 

This section was amended by the Hindu Marriage Amendment Act 44 
of 1964. Clauses (viii) and (ix) of sub-section (1) were omitted and in their 
place sub-section (lA) was inserted. Clauses (viii) and (ix) which are now 
deleted were as under: 

(viii) has not resumed cohabitation for a space of two years or upwards 
after the passing of a decree for judicial separation against the 

party; or 

(ix) has failed to comply with a decree for restitution of conjugal rights 
for a period of two years or upwards after the passing of the decree. 

Uttar Pradesh Act 13 of 1962.—Section 2 of this Act is as under: 

Amendment of section 13 of Act 25 of 1955.—In sub-section (1) of section 13 of the 
Hindu Marriage Act, 1955— 

(a) after clause (i) the following new clause shall be inserted and shall be deemed 
always to have been inserted: — 

“(i-a) has persistently or repeatedly treated the petitioner with such cruelty as to 
cause a reasonable apprehension in the mind of the petitioner that it will be harmful 
or injurious for the petitioner to live with the other party or” and 

(b) for clause (viii) the following clause shall be substituted and shall be deemed 
always to have been substituted— 

“(viii) has not resumed cohabitation after the passing of a decree for judicial separa¬ 
tion against that party and— 

(a) a period of two years has elapsed since the passing of such decree; or 

(b) the case is one of exceptional hardship to the petitioner or of excepUonal depra¬ 
vity on the part of the other party; or.” 

In Chandra Mohini v. Srivastaua (g2) the Supreme Court held that sub-clause (b) 
above is not an independent provision. It still requires a decree of judicial separaUon 
being passed and then only a decree for divorce may follow without waiting for two 
years. The court cannot forthwith pass a decree of divorce under this sub-clause. 

Divorce. —Unless allowed by custom divorce was not recognized by the 
general Hindu law as administered by courts in British India. Subject to the 
exception relating to the right where it is recognized by custom (h) divorce 
is entirely statutory. It is conceded in all jurisdictions that pubbc policy, good 
morals and the interests of society require that the marriage relation should 
be surrounded with every safeguard and its severance allowed only in the 
manner and for the cause specified by law. Divorce is not favoured or en¬ 
couraged, and is permitted only for grave reasons. And even when any 
ground laid down in the section exists the court will not as a general rule 
entertain a petition for divorce within three years of the marriage (section 
14). That limitation of three years and an examination of the grounds men¬ 
tioned in the present section and a comparison of the same with the grounds 
on which judicial separation may be decreed (section 10) will show that the 
intention of the Legislature was to provide for maximum opportunities for 
mutual adjustment and to see that the rules are so framed that divorce is 

not made easy. 

A decree of divorce, as a general rule, operates from the moment it is 
i pronounced. The rule laid down in section 15 that neither spouse can marry 

“T^TTTeTTATcT'ssr (/.) Sfctitm 29 ( 2 ). Also sec 7 
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ofi" decrU^LbTec/to operation 

^.rf S froi rh/d , “ •” ""“I!" .11 ISntTZ 

fndi^^n-^ ^ absolute as for instance is done under the 

Indian Divorce Act (see Notes under Section 15 post). 

the AcranT the^ Introduction to the scheme of 

nuUitv of ml ^ made between grounds on which a decree of 

riSe mav be dT ^ dissolution of mar- 

solfmnTzed and dself ’ been duly 

solemnized and itself not being void or voidable is dissolved by the court 

for reasons mostly arising after the marriage. 


took the^^'ew th *" adulfery”._As already pointed out the Legislature 

£ a eroundT d ^ but should only 

ground for judicial separation as provided in section 10(1) (f) The 

I^rclse'^rT^^ ®g2^a'^®ted form of matrimonial offence. 

for iudioinl +‘^ u petitioner is not bound to obtain a degree 

or belnlf He has the option to ask for a dissolution of marnlge 

or he may only seek judicial separation. 


tb« n adultery cannot amount to “living in adultery” within 

bp ^ clause. The natural meaning of the words would seem to 

icplat A ^mt to a course of action more or less continuous and not 

!««r .1 of immorality. The identical expression is to be found in sec. 
488(4) of the Criminal Procedure Code and has there been interpreted to 
if conduct and to mean something more than a single lapse 

from virtue (z) The present tense in the words “is living in adultery” is 
sigmhc^t and the court wiU refuse to pass a decree if it is satisfied that the 
respondent was not actually living in adultery, at the time of the petition 
even ough it may be shown that he or she had in the past formed an 
a u terous connection. The onus of showing that the respondent had ceased 
to live in adultery in any such case would, however, be heavy on the respon- 
ent since the ordinary presumption would be that the guilty respondent 
shown to have done so had continued to live in adultery. 

It would not be enough for the petitioner to show that the respondent 
had been living in adultery some time in the past and no relief would be 
granted to the petitioner under the pr^ent clause if it appeared that the 
latter had seceded from such life for an appreciable duration extending to 
the filing of the petition (j). The same view has been taken in the under¬ 
mentioned cases (jl). 

In any such case if there is no condonation of the adultery a decree for 
j'udicial separation can be granted under section 10 (1) (f). In the under- 


(0 In re Fulchand (1928) 30 Boro. L-R. 79; 
Kallu V. Katuilia (1904) 26 All. 326; Patala Atch- 
amma v. Patala Mahalakshmi (1907) 30 Mad. 332- 
Jatindra Mohun v. Gouri Bala (1924) 29 Cal. W.n! 
647. Reference may be made to Chanda v. Nandu 
(’65) A.M.P. 266. 


07 Bajani v, Prabhakar C58) A,B- 264. Bhag-* 
wan v. Amar Kokir C62) A. Pub/. 144. 

Ul) Maganlal v. Dahi V7\) A. Guf. 33; Patfaijet 
Ammal v. Mcnickam (*67) A.M. 254. Also see 
f.n. 02) and (/3) below* 
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mentioned case (j2) there was proof of only a single act of adultery and a 
decree for judicial separation was granted though the petitioner had only 
claimed dissolution of marriage. Relief by way of judicial separation, in any 
such case, may be granted even at appellate stage (jS). 

Reference may be made to the Notes under Section 10 (f). 

Cl. (u): “Ceased to be a Hindu by conversion”.—As pointed out in 
§ 441 ante, there is no rule of Hindu law which forbids the subsistence of a 
marriage one of the parties to which has ceased to be a Hindu. Ihe mar¬ 
riage being indissoluble the rule was firmly established that conversion did 
not operate per se as a dissolution of marriage. The law was modified to 
some extent by the Native Convert’s Marriage Dissolution Act, 1866. The 
Hindu marriage under the Act is one solemnized between persons who are 
Hindus in the wide connotation of the term and the Legislature has now laid 
down that the conversion of one of the spouses to any other religion affords 
a ground to the other spouse to seek dissolution of the marriage. The Note 
to the Hindu Marriage and Divorce Bill stated; A change in religion is not 
inconsistent with the continuance of conjugal love and it should therefore not 
be permissible for a party to the marriage to get a divorce by changing his or 
her religion. The right to get a divorce under this law is therefore given to 
the party who continues to be a Hindu (in the wide sense in which the term 
is used). A somewhat similar right is given to a person changing his religion 
for Christianity under the Native Convert’s Marriage Dissolution Act, 1866, 
under which a husband or wife who changes his or her religion for ChrisUan- 
ity is entitled to sue the other party for restitution of conjugal rights if the 
other party deserts or repudiates him or her, and if after the petition the 
desertion is persisted in, the court may declare the marriage dissolved after 
following the prescribed procedure. 

The term Hindu in this clause must be understood in the wide sense 
given to it in section 2 which includes all Hindus, Buddhists, Jains and Sikhs. 
So a person continues to be a Hindu even though he may have been converted 
from any one to any other of these religions and his case will not be covered 
by this clause. Conversion in the present context implies that the person has 
voluntarily relinquished his religion and adopted another religion after formal 
ceremonial conversion. A Hindu does not cease to be a Hindu merely because 
he professes a theoretical allegiance to another faith, or is an ardent admirer 
and advocate of such religion and its practices. But if he abdicates his reli¬ 
gion by a clear act of renunciation and adopts the other religion by under¬ 
going formal conversion he would cease to be a Hindu within the meaning 

of this clause. 

Cl. iii: “. . • incurably of unsound mind for a continuous period of not less 
than three years . . .”—The scheme of the Act on the question of mental 
capacity of the spouses affecting formation of marriage has been pointed out 
in the Notes under sec. 5(ii). This clause deals with supervening unsoundness 
of mind if it is incurable. Insanity of the respondent for a continuous period 


(iZ) Bhafnvon Shinti v. A"t(ir Knur ( 02) A. r«iD|. 
144. 


((I) Vini flfthii V. Kiitainma (’09) A.M. 225. 
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of not less than two years immediately preceding the presentation of the peti¬ 
tion is already pointed out as a ground for judicial separation under section 
10(1) (e). For that relief it is not necessary that the unsoundness of mind 
should be incurable. For relief by way of a decree of divorce dissolving the 
marriage a stronger ground has to be made out as laid down in this clause. 
The unsoundness of mind must be incurable and must have been present for 

a continuous period of three years immediately preceding the presentation of 
the i>etition. 


The meaning of the expression “incurably of unsound mind” and the 
test applicable in dealing with any case under section 1 (1) (d) of the Matri¬ 
monial Causes Act, 1959 has been examined in a number of cases decided 
in England. It has been observed that the state of mind envisaged is a degree 
of unsoundness or incapacity of mind properly called insanity. The practical 
test of the degree is to be found in the phrase ‘incapable of managing hims^ 
and his affairs including the problems of society and of married life but 
without reference to the cause of such incapacity’ (j4). 

The onus of proving unsoundness of mind and the requisite duration of 
it as also that it is incurable is on the petitioner. It is not necessary that the 
respondent should have been adjudged a lunatic under the Lunacy Act. Nor 
does the finding of the Court on the inquisition against the respondent afford 
proof of his unsoundness of mind. But the finding of such Court that the 
respondent is a lunatic is pnma facie evidence and raises a presumption that 
he continued to be of unsound mind (h) and throws the burden of proof on 
those who contend the contrary. The presumption is not then, as it would 
otherwise be, in favour of sanity or soundness of mind, but the contrary must 
be proved (1 ); that is those who allege the sanity of the respondent at any 
time during the period of three years or at the time of the petition, have the 
burden cast on them of proving such soundness of mind. Being in all cases 
a question of fact it must depend upon the facts of each case whether there is 
satisfactory evidence of the unsoundness of mind of the respondent. There 
should be a strict inquiry into the matter and the court must be satisfied 
beyond reasonable doubt that the requirements of this clause are establish¬ 
ed (m). The court insists on the test of legal insanity being satisfied by 
cogent and clear evidence to the effect that the respondent is unable to 
understand the nature and consequences of his acts and is such as cannot 
be regarded as responsible for his acts in the eye of law (ml). 


The legal terminology on the subject is neither consistent nor compre¬ 
hensive and decisions on the subject often turn on the peculiar facts and 
circumstances of each individual case. The question is to be determined not 
upon wire-drawn speculations but upon tangible and established facts. The 
question is a mixed one, partly within the range of common observation and 
partly within the range of medical experience. The gravity and importance 


(i4) WhuuiU V. Whfj^all (1959) 3 All E.R. 389. 
393-397; flobinson v. flofciaion (1964) 3 All E.R. 
232, 239. 240. 

(k) Seatamnia v. Padmanabha Rao (1917) 40 
Mad. 660. 

(0 Snook V. Wa«T (1848) 11 Beav. 105; Hill v. 
Clifford (1907) 2 Ch. 236, 244. 245. 


(m) See Section 23 and Note* therei^CT 

“Standard of proof." In Dastane v. Diutan* ( 7W 

A.B. 312 the court considered the que*tK» ot 

schizophrenia. ... , wjk#- 

(ml) Reference may be made to Atrtrai Mtftta 

V. Vasumati (’69) A. Guj. 48. 
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of the issue requires that the court ought to form its own independent judg¬ 
ment on the point. Medical testimony can be of considerable assistance and 
even guidance but the question is one for the court and not for the experts 
and evidence of experts does not relieve the court from the obligation of 
satisfying itself on the point beyond reasonable doubt {m2). 

In England section 1(1) (d) of the Matrimonial Causes Act, 1950, lays 
down incurable unsoundness of mind as a ground for divorce and requires 
that the respondent must have been continuously under care and treatment 
for a period of at least five years immediately preceding the presentation of 
the petition. 

No decree would be granted on this ground if the unsoundness of mind 
had been conduced by the wilful neglect or misconduct of the petitioner and 
the court is satisfied that the petitioner is in asking for relief taking advantage 
of his or her own wrong (n). 

Cl. (iv) Incurable and virulent leprosy.—Clause (c) of sub-section (1) of 
section 10 lays down as one of the grounds for judicial separation that the 
respondent has been suffering for a period of not less than one year immedia¬ 
tely preceding the presentation of the petition, from a virulent form of lep¬ 
rosy. The present clause lays down as one of the grounds for divorce that 
the respondent has been suffering, for a period of not less than three years 
immediately preceding the presentation of the petition, from a virulent and 
incurable form of leprosy. Medical testimony can be of considerable assis¬ 
tance and even guidance but ultimately the question is one for the court and 
not for the experts and evidence of experts does not relieve the court from 
forming its own judgment and from the obligation of satisfying itself beyond 
reasonable doubt on the question whether leprosy from which the respondent 
suffers is both of a virulent form and incurable. The onus of proving this is 
on the petitioner. Reference may be made to the undermentioned case where 
a number of treatises on the subject were carefully examined by the court 
(nn). 

The expression “virulent” was interpreted as malignant or venomous in 
the undermentioned case (nl). 

Also see Notes under section 10(1) (c). 

CL (v): Venereal disease.—This clause lays down as one of the grounds, 
on which marriage may be dissolved by a decree of divorce, that the respond¬ 
ent has been suffering from venereal disease in a communicable form for a 
period of not less than three years immediately preceding the presentation of 
the petition. This provision may be compared with clause (d) of sub-section 
(1) of section 10. 

Also see Notes under section 10 (1) (d). 

(b» 2) This passage is quoted with approval in (nn) Fadma Rao v. Sworaiya Lakshmi (’70) 
ittuiishuMf Datt V. Indfc tCunari (’63) A. PudJ. A.A.P. 300. 

440 , (1963) 2 Pua|. 263. ("1) Annapumamma v. Appa Bao (’63) A.A.P. 

(n) See S. 23<1 )(b). Also see Proviso (IV) to 312, 

SectioD 4, Matrimooial Causes Act, 1950. 
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Cl. (vi); Adoption of religious order.—Under Hindu law where a person 
enters into a religious order renouncing all wordly affairs, his action is tanta¬ 
mount to civil death (§ 111). This clause lays down that a husband or wife 
can seek dissolution of marriage by a decree of divorce on the ground that 
the respondent has renounced the world by entering any religious order. Both 
these requirements must be satisfied before a decree for divorce can be grant¬ 
ed on the ground laid down in this clause. The religious orders contem¬ 
plated by the clause include those of Hindus, Buddhists, Jains and Sikhs. The 
religious orders well known in India require on the part of a person who 
wants to enter the same the performance of certain ceremonies or certain 
formalities. The religious order whatever it is must be one which requires 
renunciation of the world. This postulates relinquishment of all property and 
worldly concerns. 

A i>erson cannot be said to have adopted a religious order by merely 
declaring himself to belong to such order. He must have performed the re¬ 
quisite ceremonies* and formalities of the particular religious order. Thus for 
instance a person who wants to renounce the world by becoming a sanyasi can 
be held to have entered that order only if he has performed the necessary 
rites and ceremonies prescribed by the shastras. The mere fact that he calls 
himself or is described by others as such is not enough; and the mere adop¬ 
tion of the external symbols of sanyasa as the wearing of coloured clothes or 
shaving of the head is not sufficient to make him a sanyasi. The renunciation 
of the world which is a postulant for sanyasa requires relinquishment of all 
property and wordly affairs. Relinquishment of property need not be in 
favour of any particular person but may be in a general way. Renunciation 
of the world by entering into a religious order must be unequivocal and 
absolute (o). 

Cl. (vii): “has not been heard of as being alive for a period of seven 
years . . —It is a rule of presumption that in the absence of evidence to the 

contrary a person shall be taken to be dead if he has not been heard of for a 
period of seven years or more by those persons who would naturally have 
heard of him, had he been alive. This is a presumption of universal accep¬ 
tance as it aids proof of death in cases where it would be extremely difficult 
if not impossible to prove that fact. It is a presumption of great convenience 
and section 108 of the Evidence Act lays it down as a distinct rule. The fact 
that for a period of seven years or upwards the respondent has been absent 
from the petitioner and the petitioner or other persons who would hear of 
him had he been alive, have not heard of him at all should in normal circum¬ 
stances be sufficient evidence on which death may be presumed and dissolu¬ 
tion of marriage granted to the petitioner. That presumption is the founda¬ 
tion of the rule laid down in this clause and although the clause does not in 
terms require the Court to make in any such case a “decree of presumption 
of death and of a dissolution of marriage” as laid down in England in s^tion 
16 of the Matrimonial Causes Act, 1950, it does not seem that the Legislature 
intended to enact any different rule. The standard of proof is that laid down 


(o) Konilot Hmv v. Su'tifniilainrti TIS) A.M. 402; 
Ddldco Prasad v. Aryn Priti NUlhi Sahlia (19 30) 


52 All. 789. Also see f.n. (c) under 5 
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in section 23 and the court will inquire into all the relevant facts and circum¬ 
stances and pass a decree only if it is satisfied that reasonable grounds exist 
for acting on the presumption of the death of the respondent. The Rules 
framed under the Act by some of the High Courts require the petitioner to 
state in any such case, the last place of cohabitation of the parties, the cir¬ 
cumstances in which the parties ceased to cohabit, the date and the place 
where the respondent was last seen or heard of, and the steps which were 
taken to trace the respondent (p). 

The object of the rule is not to establish whether in point of fact the res¬ 
pondent was dead or alive, but whether, on the day on which the decree is 
passed, the facts so far as then known, were such as to justify the court in 
taking action on the ground set out in the clause. Therefore, a decree of 
divorce granted under this clause is valid and effective even if it subsequently 
transpires that the respondent was in fact alive when the decree was passed. 

Sub-section (lA)(i): Where there has been no resumption of cohabitation 
for two years or more after decree for judicial separation.—The newly added 
clause (i) of sub-section (lA) makes a distinct dep)arture from the original 
clause (viii) of sub-section (1). Under the original provision relief by way of 
divorce on the ground therein mentioned could be obtained only by a peti¬ 
tioner, husband or wife, who had obtained a decree for judicial separation. 
The present clause permits either party to that petition in which a decree for 
judicial separation had been passed to apply to the court for a decree for 
divorce by showing that there has been no resumption of cohabitation be¬ 
tween the parties to the marriage for a period of two years or upwards after 
the passing of the decree. The decree must of course be a subsisting decree 
and no relief will be granted under this clause if it had been rescinded by 
the court under section 10(2). 

The scheme of the Act, as already pointed out, is to discourage divorce, 
but without enforcing conditions which may cause great hardship or drive 
parties to act in collusion with one another. In fixing the period of two years 
the Legislature seems to have taken the view that there should be scope for 
the maximum opportunities of mutual adjustment after a decree for judicial 
separation. At the same time the view seems to have been taken that in case 
where the parties have not resumed cohabitation for a period of two years 
or more after any such decree, the marriage must be regarded as having 
proved a complete failure or having broken down and not only the party, 
husband or wife, who obtained the decree but either party should have the 
right to ask for dissolution of marriage. The court will in case of such an 
application grant dissolution of marriage in the absence of any bar laid down 
in section 23 disentitling the petitioner from seeking this relief. 

The effect of this substituted clause would seem to be that where the 
period of two years or more has expired after the passing of the decree for 
judicial separation it would be irrelevant and unnecessary to examine whether 
one or the other spouse has been responsible for not resuming cohabitation 


(p) For instance, see Rule 8fvii)(b) of the Rules 1950. Also see Parkinson v. Parkimori (1939) 3 

of the Patna High Court. Reference may he mode All E.R. 108, (1939) P 346. 

to Rule 4(l}{f) of the Matrimonial Causes Rules. 
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after the passing of the decree. The mere fact that the spouse who obtained 
^e decree or the spouse against whom the decree had gone had not expressed 
desire or wilhngness to resume cohabitation or even had been opposed to 
and dechned offer of resumption of cohabitation would not be a ground for 
refusing relief to him or her now under this clause, for granting relief even 
to such spouse would inter alia seem to be the purpose of this change in 


The clause, however, does not confer an absolute unrestricted right on 
a party to obtain a decree for divorce. As laid down in section 23 the court 
has to be satisfied that the ground for relief exists and it has also to be 
satisfied that to the granting of such relief there is no bar of any kind men¬ 
tioned there. Thus for instance the court will decline to grant a decree for 
divorce in any such case if it is satisfied that the petitioner is taking advantage 
of his or her own wrong when seeking such relief. The conduct of the peti¬ 
tioner spouse may be of such grave and weighty character as would disentitle 
the petitioner spouse to any relief under this clause. As a general rule the 
conduct which would disentitle the petitioner spouse to such relief would 
have to be subsequent to the passing of the decree for judicial separation 
though there may be exceptional cases where even conduct prior to that may 
become relevant. This question of taking advantage of one’s own wrong 
would ordinarily arise in case of a spouse against whom decree for separa¬ 
tion had gone though it is conceivable that the bar may apply in the facts 
and circumstances of a particular case to the spouse who had obtained the 
decree for judicial separation. The reason underlying the rule being that 
relief should be granted to either spouse under this clause where the marriage 
can be regarded as having completely failed or broken down, the conduct 
which may disentitle a party from seeking relief must be such as can only 
be regarded as a grave and weighty matter. See Notes under Sub-section 
(1-A-) (ii). Reference may be made to section 23 and Notes under it. 

There is nothing irrevocable in a decree for judicial separation and it 
always leaves time and opportunity to the parties for reconsideration. So if 
the parties have resumed cohabitation after a decree of judicial separation it 
would not be open to the party who had obtained that decree to claim relief 
under the present clause. Cohabitation means living together as husband and 
wife. It consists in the husband acting as a husband towards the wife and 
the wife acting as a wife towards the husband, the wife rendering house¬ 
wifely duties to the husband and the husband supporting his wife as a husband 
should. Cohabitation does not necessarily depend on whether there is sexual 
intercourse between husband and wife. If there is sexual intercourse, it is 
very strong evidence—it may be conclusive evidence—that they are coha¬ 
biting, but it does not follow that because they do not have sexual intercourse 
they are not cohabiting (q). Cohabitation implies something different from 
mere residence. It must mean that the husband and wife have begun acting 
as such eind have resumed their status and position as husband and wife. 

(<ti Thomas v. Thomas (1948) 2 All E.R. 98, (1947) 2 AH E.R. 656, (1948) 1 K B. 175. 

99, (1948) 2 K,fi. 294. Also see £cofU v. £can« 
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“Two years or upwards after the . . . decree”.—The period of two years 
mentioned in the clause would commence from the date of the passing of the 
decree by the court of first instance and the same would be the date of com¬ 
mencement of the period when there is an appeal and the decree is confirmed. 
Where, however, the court of first instance has dismissed the petition and in 
appeal a decree for judicial separation has been passed the period of two 
years would commence from the date of the decree of the Appellate Court. 
The Appellate Court has in such a case no power to ante-date its decree (r). 

Consent Decree .—See Notes under Section 23 post. 

In the undermentioned case (rr) in a petition for divorce the parties obtained a 
consent decree for judicial separation and subsequently an application for divorce was 
made under the present clause. The application was dismissed by the High Court on 
the ground that the decree for judicial separation must be regarded as without jurisdiction 
since it had been passed without proving any of the grounds mentioned in section 10 
and was in violation of the mandatory requirements of section 23(1). In any view of the 
question about jurisdiction the conclusion reached could be supported on the ground 
of collusion or fraud in obtaining the decree for judicial separation. 

Sub-Section (lA)(ii): Where there has been no restitution of conjugal 
rights.—The newly added Clause (ii) of Sub-section (lA) makes a distinct 
departure from the original Clause (ix) of Sub-section (1). Under the original 
provision relief by way of divorce on the ground therein mentioned could be 
obtained only by a petitioner, husband or wife, who had obtained a decree for 
restitution of conjugal rights. The present clause permits either party to that 
j>etition in which a decree for restitution of conjugal rights had been passed 
to apply to the court for a decree for divorce by showing that there has been 
no restitution of conjugal rights as between the parties to the marriage for a 
period of two years or upwards after the passing of the decree. 

The scheme of the Act, as already pointed out, is to discourage divorce, 
but without enforcing conditions which may cause great hardship or drive 
parties to act in collusion with one another. In fixing the period of two years 
the Legislature seems to have taken the view that in a case where even 
after the decree there has been no restitution of conjugal rights, not only 
the party, husband or wife, who obtained the decree but either party should 
have the right to ask for dissolution of marriage. The court will in case of 
such an application grant dissolution of marriage in the absence of any bar 
laid down in section 23 disentitling the petitioner from seeking this relief. 
Thus for instance the court will not grant a decree for divorce in any such 
case if it is satisfied that the petitioner before it is taking advantage of his 
or her own wrong when seeking such relief. 

The effect of this clause would seem to be that where a period of two 
years or more has expired after passing of the decree for restitution of conju¬ 
gal rights and there has been no restitution of conjugal rights it would be 
unnecessary for the court to examine whether the one or the other spouse 
has been responsible for non-compliance with the decree for restitution. The 
mere fact that the husband or wife against whom the decree had been passed 
was responsible for non-compliance of the decree would not per se be a 

(r) Kir/Jn/fint v. Kirptilani (1960) A. nom. 447. applied the maxim acttu curiae ncniiucm gracabit 
Keforenre in.w lx* m.ide to Cliauficr Prakash v. aod granted a decree for divorce tinder thit clause. 
SuUcsh Kuinari (*71) A. Delhi 208 where the court (rr) Hirakati v. Awasthi ('71) A.A. 201. 
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ground for refusing relief to him or her under this added clause, for granting 

relief to such defaulting spouse would inter alia seem to be the very purpose 
of this change in the law. 


The clause, however, does not confer an absolute or unrestricted right 
on a party to obtain a decree for divorce in any such case. The conduct of 
the petitioner spouse may be of such grave and weighty character as would 
disentitle the petitioner spouse to any relief under this clause. As a general 
rule the conduct which would disentitle the petitioner spouse to such relief 
would be subsequent to the decree of restitution though there can be ex¬ 
ceptional cases where even conduct prior to that may become relevant. This 
question of taking advantage of one’s own wrong would ordinaidly arise in 
case of a spouse against whom the decree for restitution had gone though 
it is conceivable that the bar may apply in the facts and circumstances of 
a particular case to the spouse who had obtained the decree for restitution. 
Whether the conduct of the petitioner spouse in a case falling under this 
clause would bring the case within the mischief of section 23(1) (a) must 
depend on the facts and circumstances of each particular case and it is not 
possible to expect any general or exhaustive statement of what may or may 
not constitute “wrong” within the ambit of the rule there laid down. But 
it is submitted that in any case the conduct must be grave and weighty. 
There is, however, some conflict of judicial opinion on this subject. In 
Chamanlal v. Mohinder Devi (rl) the view has been taken that a spouse 
against whom the decree for restitution had gone and who has failed to comply 
with the decree cannot be permitted to seek relief under this clause, for 
such spouse should be regarded as taking advantage of his or her own wrong 
for the purpose of such relief. In Syal v. Syal (r2) the court found that 
throughout the proceedings against the wife the husband had been taking 
advantage of his own wrong to get the marriage dissolved and the wife had 
been driven out of the house by him and there was no impropriety or illega¬ 
lity on her part. The husband was held not entitled to relief under this clause. 

In Laxmibai v. Laxmichand (r3) it was held that deliberate non-compliance 
of the decree for restitution by the husband against whom the decree had 
gone was defiance of that mandate of the court and the husband was not 
permitted any relief under this clause. In Bam Kali v. Gopal Das (r4) a full 
bench of the Delhi High Court has expressed the view that non-compliance 
by the husband of a decree of restitution would not constitute a wrong within 
the meaning of section 23 (1) (a) and that the husband could seek relief 
under this clause. The court accepted the principle of the breakdown of the 
marriage and also expressed the view that section 23 (1) (a) should be so 
construed that it operates in harmony with the present clause. The preferable 
view, it is submitted would be that non-compliance with the decree of resti¬ 
tution whether deliberate or otherwise would not per se be a ground for 
refusing relief under this clause. The reason of the rule would seem to be 
that in a case f alli ng under this clause also, as in a case falling under clause 
(i) of sub-section (lA), the marriage must be regarded as having proved a 



(rl) (’68) A. Punj. & H. 287. 

(r2) (’68) A. Punj. & H. 489; Somesuara v. 
Leelawatlii (’68) A. Mys. 274. 

(r3) ('68) A.B. 332. 


(r4) I.L.R. (1971) 1 Dethi 6 (F.B.). 
may b« made to an Article by Mr. Justice 
pande in A.I.R. (1971) Joum*! p. 
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complete failure or as having broken down. This clause can be read harmoni¬ 
ously with section 23(1) (a). The ‘wrong’ contemplated in the latter pro^- 
sion must be something much more than deliberate non-compliance with the 
decree. The conduct of the petitioner spouse must be of such grave and 
weighty character, as in the opinion of the court, should disentitle such 

spouse from getting the relief. 

“Two years or upwards after the , . . decree”,—See Notes under the same 
heading above. 

CoTiscnt Decree .—See Notes under Section 23 post. 


Sub-section (2); Husband having more than one wife alive: Marriages 
solemnized before commencement of the Act.—Sub-section (1) provides for 
a decree of divorce dissolving a marriage, solemnized whether before or after 
the commencement of the Act, at the instance of either party, on the various 
grounds specified in it. In addiUon to those grounds a wife can seek disso¬ 
lution of her marriage on the ground that the husband has at the time of the 
presentation of the petition another wife who is alive. This ground can 
obviously exist only in case of any marriage solemnized before the Act came 
into operation. With the coming into operation of the Act monogamy has 
become the rule and a bigamous marriage, if contracted after the coming into 
force of the Act, would be null and void as laid down in s. 11 read with 
s. 5 (i) and no question can arise of dissolution of a marriage which was void 
ah initio. A somewhat anomalous position was, however, bound to remain 
in case of more than one marriage contracted by the husband prior to the 
coming into force of the Act. Such marriages could validly take place under 
the former system of law which recognised polygamy and therefore the Legis¬ 
lature has enacted in this sub-section that in case of any such marriage ^e 
wife should have the right to seek dissolution of her marriage. A petition for 
dissolution of the marriage by divorce can be maintained by a wife in caso 
of any marriage solemnized before the commencement of the Act on the 
ground of the husband having another wife irrespective of the fact that the 
other marriage had taken place after or before the marriage of the petitioner 
with him, provided the other wife is alive at the time of the presentation of 
the petition. As a general rule in any such case the conduct or disability 
on the part of the petitioner wife cannot be relied on by the husband (rl) 
(supra) unless, of course, he can establish that she is taking advantage of to 
own wrong or disability for the purpose of such reUef (r2) (^pra). 
mere fact that after the filing of the petition the husband has divorced the 
other wife is no ground for dismissing any such petition (r3). The Bombay 
Hindu Divorce Act (XXII of 1947) which is now repealed contained a pro¬ 
vision which, though not in pari rruiteria with the present sub-section, enabl^ 
a first wife to sue for divorce on the ground that her husband had married 
again before the coming into operation of that enactment. In a case decided 
under that enactment (s) the first wife had continued to hve with the ^^^^d 
for ten years after a second marriage and had children born of him after the 
second marriage. Her petition for divorce on the ground of the second mar- 


^f3) Nofinnna v. Lachmi Bai (’63) A.A.P. 82. 

Reference may also be ''' 

Tamisetti Nagiah ('39) A.A.P. 547 (F.B.) 


ft) Chandrahhagabai 
L.R. 946. 


V. Rajaram (1955) 57 Bom. 


1U.-48 
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riage was resisted by the husband on the ground of condonation (si) and it 
was also contended that on the facts of the case it would be inequitable to 
grant a decree for divorce to her. Both the pleas were rejected. Under the 
present sub-section it would be competent to the court and even necessary and 
incumbent on it to consider (s2) whether there was any unnecessary or im¬ 
proper delay in instituting the proceeding as laid down in section 23 (1) (d). 

Bigamous marriage.—Where the husband has gone through ceremony of 
a second marriage after the commencement of this Act the case would not 
fall under this clause but such a marriage would be a nullity and the first 
wife can get dissolution of marriage under sub-section (1) (i) of this sec¬ 
tion (s3). 

Sub-sec. (2)(ii).—In addition to the grounds mentioned in sub-section (1) 
and clause (i) of sub-section (2) a wife can seek divorce on the ground that 
the husband has, since the solemnization of the marriage, been guilty of rape, 
sodomy or bestiality. It is not necessary that the husband should have been 
convicted of any of these offences in any criminal proceedings. Attempt to 
commit any of these offences is not, however, a ground for divorce. 

A wife can sue for divorce if the husband hzis, since the solemnization of 
the marriage, been guilty of any of the unnatural offences mentioned in this 
clause. The offences are committed by having carnal intercourse against the 
order of nature with any man, woman or animal. Cotius per os is a crinunal 
offence punishable under section 377 of the Penal Code, but, as already 
pointed out above, it is not necessary that the husband should have been con¬ 
victed of any of the offences mentioned in this clause. The Penal Code makes 
it an offence on the part of persons of either sex who commit an unnatur^ 
offence but under the present clause the matrimonial offences under this 
head are confined only to the case of the husband (t). 

As to standard of proof see Notes under section 23 and the imder- 
mentioned case (u). 

Remarriage after decree for dissolution of marriage.—See Notes under 
Section 15 post. 


14. (1) Notwithstanding anything contained in this Act, it 

shall not be competent for any court to ente^in any 
No petition for petition for dissolution of a marriage by a decr^ ot 

wSdn divorce, unless at the date of the presentation o e 
three years of petition three years have elapsed since the date oi 

marriage. fl 

the marriage: 

Provided that the court may, upon application made to it m 
accordance with such rules as may be made by the High o 


(*1) Reference may be made to Deepo v. Kehar 
Sindh {’62) A. Vvnl 183. 

(a2) Also see Nirmoo v. Nikka Rom (’68) A. 
Delhi 260 [delay of eleven years after the Act 
came into force explained]. And see Lalithatfima 
V. Kannan (*66) A. Mys. 178 [delay held not 
culpable or improper]. 


(,3) GHabai v. Fattoo (’M) / Card- 

(t) Reference may be made to Gerdntr . 

ner cited in fj». (jO 1 AH E R. 341. 

fu) V. Loicson ^ Rm* 

Also see Statham v. ^ * 

anna v. Susttlafhma ( 67) A. Myt. 185. 
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that behalf, allow a petition to be presented before three years 
have elapsed since the date of the marriage on the ground that the 
case is one of exceptional hardship to the petitioner or of exceptional 
depravity on the part of the respondent, but, if it appears to the 
court at the hearing of the petition that the petitioner obtained leave 
to present the petition by any misrepresenation or concealment of 
the nature of the case, the court may, if it pronounces a decree, do 
so subject to the condition that the decree shall not have effect until 
after the expiry of three years from the date of the marriage or may 
dismiss the petition without prejudice to any petition which may be 
brought after the expiration of the said three years upon the same 
or substantially the same facts as those alleged in support of the 
petition so dismissed. 

(2) In disposing of any application under this section for leave 
to present a petition for divorce before the expiration of three years 
from the date of the marriage, the court shall have regard to the 
interests of any children of the marriage and to the question whether 
there is a reasonable probability of a reconciliation between the 
parties before the expiration of the said three years. 

No petition for divorce within three years of marriage.—The rules laid 
down in this section are intended to give a fair trial to every marriage. The 
salutary principle underlying this section found legislative sanction in s. 2 
of the Matrimonial Causes Act, 1950, and was adopted in section 2 of the 
Special Marriage Act, 1954. The language of the sections in all these enact¬ 
ments is pari materia. The general rule enacted in sub-section (1) of this 
section is that no petition for a decree of divorce under any of the grounds 
mentioned in section 13 can be entertained by the court till the period of 
three years laid down by this section has elapsed. Both the proviso and sub¬ 
section (2) deal with matters of considerable importance. Apart from excep¬ 
tional cases falling under the proviso the court would have no jurisdiction 
to entertain any such petition before the statutory period has expired. In 
the undermentioned case (wl) a petition was presented within three years 
of the date of the marriage without pleading the ground of exceptional hard¬ 
ship. Amendment of the petition was allowed after that period had expired 
to bring the case within the proviso on the ground of substantial justice. 

Proviso to sub-section (1).—The proviso is intended to modify the effect 
of the three years’ limit in very exceptional cases. It enables the court in such 
cases to entertain a petition for a decree of divorce before the statutory period 
of three years has expired. The procedure relating to the application for 
special leave to present such p>etition is to be regulated by the rules as may 
be made by the High Court in that behalf. Rules have been framed by 
various High Courts relating to the application for special leave under the 
section and service for order granting leave ex-parte and the procedure to be 


(ul) Sawitu Devi v, Pran Nath (*67) A.J. 4c K. K9. 
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followed thereafter if the respondent desires to contest the petition for divorce 
on the ground that leave for filing the petition has been erroneously granted 
or improperly obtained. Reference may be made to Notes under “Contested 
application for leave” post. 

The proviso also lays down in effect that if it appears to the court at the 
hearing of the petition, where leave had been granted and not revoked, that 
leave had been obtained by misreprsentation or concealment of the true 
nature of the case and the court is satisfied that the ground for relief exists, 
the court may although it passes a decree for divorce suspend the operation 
of the decree by adding a condition that it shall not operate until after the 
expiry of three years from the date of the marriage (u2). It is not, however, 
incumbent on the court to pass a decree suspending its operation and the 
court may in its discretion dismiss altogether the petition for divorce. In the 
latter case a petition may be brought on the same grounds after the expiration 
of the period laid down in the section. 


“Exceptional hardship” or “Exceptional depravity.”—The proviso engrafts 
a very important qualification on the general rule laid down in the section 
that no petition for dissolution of marriage by a decree of divorce can be en¬ 
tertained by the court before the statutory period. It enables the court in the 
exercise of its discretion to grant leave to present such petition before the 
expiry of the three years’ limit in a case of exceptional hardship to the peti¬ 
tioner or exceptional depravity of the respondent. The proviso does not de¬ 
fine the terms “exceptional hardship” or “exceptional depravity” presumably 
because to do so would require modifications, quahfications and exceptions in 
addition to all the implications of these terms and to bring out all the impli¬ 
cations is just what a definition ought not to aim at. The meaning of the 
expressions ‘hardship* and ‘depravity’ must depend on the effect of the word 
‘exceptional.’ This involves an inquiry into the degree of depravity alleged 
or the degree of hardship said to be suffered and much would depend on the 
merits of each particular case. These expressions occurring in identical con¬ 
text in the English statute came up of for consideration in Bovmian v. Bovrman 
(v) and the broad general principle there enimciated and stated below wiU 
be found of some guidance and assistance. The cases in which mostly the ques¬ 
tion arises are those of adultery or of cruelty. If there is nothing more than 
adultery with one person within the first three years of marriage that may 
be considered ordinary depravity. It may not involve exceptional l^ds ip 
on the innocent spouse. If, however, the adultery is coupled 
matrimonial offences, e.g., if a husband not only commits adultery, but a o 
deserts his wife in favour of another woman, or if he is cruel to her, us 
causing her not only distress by his adultery but also injury by his vio ence, 
then, even if his offence cannot be stigmatised a exceptional depravity on is 
part, nevertheless, it does involve exceptional hardship suffered by c 
Even when the adultery is not coupled with desertion or cruelty, it may 


(u2) Reference may be made to Stroud v. 
Stroud (1963) 3 All E.R. 539. 

(v) (1949) 2 All E.R. 127 (C.A.), (1949) P. 353. 
Also see Meganatha v. Susheela C57) A.M. 423. 
There are some general observationa of courts in 
England in the following cases which may be use* 


if cautiously applied: C v. ^ HiWet 

928- W V. W (1966) 2 AU E.R. 8S9; 

'{iUier and Latham (1958) 2 AU E.R. 26 , . 

. Breuer v. Breu:er (1964) 1 AU ER. 539. Mj. 
’ V V V. (1966) 3 All E.R. 493 (C.A.) adul- 

’ ftDd cruelty of exceptionally gnva oxture. 
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committed in such aggravating circumstances as to show exceptional depra¬ 
vity, and, even if the adultery is not coupled with another matrimonial offence, 
nevertheless, its consequences may involve exceptional hardship to the appli¬ 
cant as, for instance, when a wife as a result of her adultery has a child by 
another man so that the husband, if he took her back, would have to main¬ 
tain another man’s child. The husband who commits adultery within a few 
weeks of marriage, or who commits adultery promiscuously with more than 
one woman, or with his wife’s sister, or with a servant in the house, may 
probably be labelled as exceptionally depraved. Cruelty again, by itself, is 
not exceptional, but, if it is coupled with aggravating circumstances, as, for 
instance, drunkenness and neglect, or if it is exceptionally brutal or dangerous 
to health, then, even if it does not evidence exceptional depravity on the part 
of the respondent, it does, at least, cause exceptional hardship to the applicant. 
If it is coupled with perverted lust, it shows exceptional depravity on the part 
of the proposed respondent. One really important consideration in all these 
cases is to see whether there is any chance of reconciliation. On this point it 
is most material to inquire what the applicant has already done to try to make 
the marriage a success or to become reconciled. If the court is not satisfied 
that all which is reasonable has been done in this respect, it may well dismiss 
the application. 

In the undermentioned case (ul) the view was expressed that relief 
could be granted under the rule laid down in the proviso in a case where 
dissolution of marriage was sought under section 13(1) (iv) if the facts and 
circumstances of the case establish exceptional hardship to the petitioner. 

Contested application for leave.—^The applications under the proviso are 
not meant to be preliminary trials but intended to be dealt with w'ithout any 
elaborate inquiry. The leave contemplated should not, however, be granted 
without giving an opportunity of a reply to the respondent. The rules, passed 
by the various High Courts provide for opposition to the application for leave 
and the procedure to be followed when the application for leave is contested. 
In exercising its discretion to grant leave under the Proviso the court would 
take into consideration not only the averments in the petition or in the affi¬ 
davit made by the petitioner in support of the same but also that of the res¬ 
pondent (to). If the affidavit in answer is destructive of the petitioner’s case 
the court can dismiss the application. Even if it is not destructive of the 
petitioner’s case, but only throws doubt on it, the court is entitled to have 
regard to that doubt in coming to a decision whether or not to grant or 

revoke the leave. 

Discretion of the Court.—^Whether leave should be granted or not under 
this section and when granted ex parte should be revoked or not are matters 
of discretion with the court. In exercising discretion in respect of all matters 
covered by the section the court is bound to have fullest regard to: 

(i) the interest of any child of the marriage, and 

(ii) the reasonable probability of a reconciliation between the parties. 

fo\) Pfidma Rfio v. Stonrahja Lokshmi (’70) (w) Sfmpjon v, Simpson (1954) 2 All E.R. 546. 

A.A.P. 300 (virulent and incurable leprosy). 
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In all applications of this kind the possibility of reconciliation is a most 
important aspect of the case; and where there is any child of the marriage the 
interest of the child should be a very weighty matter for consideration. 

The Appellate Court will not interfere with the discretion exercised by 
the District Court unless that court has proceeded on a wrong principle of law 
or failed to have regard to a material consideration or some gross injustice has 
occurred (x). 

Remarriage after decree for dissolution of marriage.—See Notes under 
the next section. 


15. When a marriage has been dissolved by a decree of divorce 
and either there is no right of appeal against the decree, or if there 

is such a right of appeal, the time for appealing has 
Divorced per- expired without an appeal having been presented, 

marr>' again. Or an appeal has been presented but has been dis¬ 
missed, it shall be lawful for either p)arty to the 
marriage to marry again: 

Provided that it shall not be lawful for the respective parties 
to marry again unless at the date of such marriage at least one year 
has elapsed from the date of the decree in the court of the first 
instance. 


When divorced persons may marry again.—Section 13 of the Act which 
provides for a decree of divorce on stated grounds in case of any marriage 
solemnized whether before or after the commencement of Act has to be read 
with the present section when dealing with the question of the right of the 
parties to remarry any person after dissolution of the marriage. Both under 
English law as well as the law laid down in this enactment monogamy is the 
rule and a party can only contract a valid second marriage by showing that 
the incapacity arising from the previous marriage has been effectually removed. 
A decree of divorce does not wholly remove that incapacity until the laf«e of 
a specified time after the decree. The rule laid down in this section is an 
integral part of the proceedings by which alone both the parties to the decree 
of divorce can be released from their incapacity to contract a fresh marriage 
(y). The rule is founded on the principle that it is contrary to public policy 
and good morals that persons whose marriage is dissolved should be permitte 
to remarry some other person with indecent haste and aims at ensuring tha 
divorce is sought as an extreme remedy cind not for the sheer purpose o 
marrying some other person. 

The rule laid down in the section operates in cases where a de<nw of 
divorce is granted under the provisions of the Act. The decree may be one 
under section 13 or under that section read with section 14 which empowers 
the court in cases of exceptional hardship or exceptional depravity on e 


(x) Mecanatha v. SuiheWa TS?) A.M. 423; Char~ 
leshx, V. Charleiby (1947) 176 L.T. 532. 

({/) See observations in Warier v. Warier (1890) 


15 P.D. 152 and p«r Sunderson C.J. m Turner v 
Turner (1921) 48 Cal. 636, 639, 640. 
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part of the respondent to grant a decree in case of a petition presented within 
three years of marriage. 

The right to remarry any person after a conclusive decree of divorce can 
be availed of by either' of the spouses whose marriage is dissolved. It is also 
open to the parties to again intermarry but the remarriage between them 
must be after the lapse of one year of the date of the decree. 

Period of one year.—^The proviso lays down that it is only after the lapse 
of one year of the decree of the court of first instance and not sooner that the 
respective parties whose marriage is dissolved can marry again. A decree 
granting divorce or dismissing the petition for divorce is appealable ( 2 ). A 
decree of divorce may be granted by the court of first instance, or it may be 
granted in appeal where the trial court has refused to grant it, or the decree 
granted by the trial court may be confirmed in appeal or there may be no 
appeal at all against the decree of the trial court. In all these cases the period 
of one year is to be computed from the date of the decree of the court of first 
instance. A decree of divorce, as a general rule, operates from the moment 
it is pronounced. Subject to the limitation relating to remarriage by either 
spouse as laid down in this section, the effect of a decree of divorce is to 
dissolve the marriage for all intents and purposes from the date of its pro¬ 
nouncement. The provisions of this section do not have the effect of render¬ 
ing the decree condiUonal. The Act does not provide for passing of a decree 
nisi and decree absolute as for instance is done under the Indian Divorce Act. 

In case of a decree pronounced under section 14 the court has the 
discretion to impose the condition that the decree shall not operate until after 
the expiry of three years from the date of marriage. Obviously the right to 
remarry can arise in case of such conditional decree only when it becomes 
effective after three years. If no such condition is imiwsed by the court the 
period of one year will, as in other cases, be computed from the date of the 
decree of the court of first instance. 

Remarriage before lapse of the period.—A remarriage solemnized by 
either party in defiance of the rule laid down in this section prohibiting the 
same for a period of one year from the date of the decree of the court of first 
instance is null and void. A marriage performed within one year from such 
decree would be null and void even if such subsequent marriage is not under 
this Act but the Special Marriage Act ( 2 I). The rule that no marriage can be 
solemnized by the parties in such a case within one year of the decree is 
stringent and the court is bound to enforce it although in some cases it may 
seem very hard and inequitable to do so (a). As to legitimacy of children 
born of such void marriage see Notes under Section 16 below. 

Remarriage before disposal of appeal against decree for dissolution of 
marriage.—^This section must be read with section 28 of the Act which infer 
alia provides for an appeal against a decree for dissolution of marriage. The 

( 3 ) See S. 28 post. fnck'inti v. fackson (1912) 34 All. 205; Bnttie v. 

(*1) Unia Charan v. Ka)of (*71) A.C. 307. B/^oun (1915) 38 M»d. 452 (petition for nullity- of 

(d) Turner v. Turner (1921) 48 Cal. 636 (Decree sub>equeot marriage after 22 ye»n). 
of nullity of such marriage granted after 18 years); 
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efFect of the rule laid down in this section read with the proviso is that the 
conditions stated in both the section as well as the proviso to the section must 
be fulfilled before a lawful marriage can take place after a decree for dissolu¬ 
tion. It follows that if a decree for dissolution is set aside in appeal and a 
party remarries before disposal of the appeal such marriage would be a nullity. 

The section when it speaks of a case where there is “a right of appeal” does not in 
terms cover a case of an application for special leave to appeal to the Supreme Court. 
Even so a party who has succeeded in the High Court and obtained a decree of dissolution 
cannot by marrying immediately after the High Court’s decree take away from the losing 
party the chance of presenting an application for special leave. If the party does so 
without making sure of the true position, it takes the risk of the leave being granted 
and the appeal ultimately succeeding and the decree being set aside (ol). The Supreme 
Court had in this case granted special leave and the appeal ultimately succeeded with 
the result that the remarriage became a nullity. 

Remarriage before disposal of appeal against decree of nullity under 
Sections 11 and 12.—Sections 11 and 12 of the Act relate to passing of decree 
of nullity by the Court in case of void and voidable marriages respectively. 
Section 28 confers the right of appeal to an aggrieved party inter alia against 
any such decree. The present section relates only to remarriage after a 
decree for dissolution of marriage and does not cover the case of any decree 
of nullity of marriage. On principle, however, it would seem that if any 
such decree of nullity is set aside in appeal and a party remarries before 
disposal of the appeal such subsequent marriage would be a nullity. This 
view derives support from observations made by the Supreme Court in the 
undermentioned case, though in a different context (a2). In a rather peculiar 
case decided by the Madras High Court (a3) an exparte decree was passed 
granting declaration of nullity of marriage. The respondent applied for set¬ 
ting aside the exparte decree and the Court set it aside. In the meantime the 
petitioner contracted a second marriage relying upon the exparte decree and 
contended that the order setting aside the exparte decree had become 
infructuous since she had already married again. That contention was neg^ 
tived. It is submitted that the view taken was correct on the principle stated 
above and which underlies the present section. A different view was taken 
in a decision of the Madhya Pradesh Hi^ Court (a4) where it was held that 
in any such case the remarriage would have the effect of rendering the appea 
infructuous.. In a recent decision the High Court of Jammu and K^himr 
(a5) has dissented from the view taken by the Madhya Pradesh High Cou 


Legitimacy of 
children of void 
and voidable mar- 


16. Where a decree of nullity is granted in respiect of any 
marriage imder section 11 or section 12, any child begotten or con¬ 
ceived before the decree is made who would have 
been the legitimate child of the parties to the 
riage if it had been dissolved instead of having been 
declared ntdl and void or annulled by a 
nullity shall be deemed to be their legitimate c 

the decree of nullity: _ 

(al) Chandra Mohhxi v. Acinash Prasad ('67) la4) Mohanmurari v. Kusumkumari (’65) A-M-P- 

(.1) above. '"(U XKsAen v. (Tl) A-J. * T. 31. 

(a3) Vathsala v* Mancharan (^69) A.M. 405« 


riages. 
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Provided that nothing contained in this section shall be con¬ 
strued as conferring upon any child of a marriage which is declared 
null and void or annulled by a decree of nullity any rights in or 
to the property of any person other than the parents in any case 
where, but for the passing of this Act, such child would have been 
incapable of possessing or acquiring any such rights by reason of 
his not being the legitimate child of his parents. 


LegiUmacy of children of void or voidable marriage.—Under general 
law a legitimate child is one bom in lawful wedlock. It is well settW that 
except in the cases where special provision to the contrary is made by any 
enactment, a marriage which is null and void ipso jure or declared to be mdl 
and void by the court or annulled by the court on the ground of its void- 
ability, will inevitably have the effect of bastardising any child born of the 
parties to such marriage. The effect of a decree of nulhty in case of a void 
marriage or annulment of a voidable marriage, as already pointed out (b) 
is to render the marriage null and void from its mception for all intents and 
purposes. It has always been extremely unfortunate for a child the putative 
mai^age of whose parents is nuU and void c:- annulled by the co^t on some 

ground such as is to be found in sections 11 and 12 of ^ Law 

some extent remedied in England by the Matnmomal Act of 1937 and L^w 
Reform (Miscellaneous Measures) Act, 1949. Now section 9 of the Matri¬ 
monial Causes Act, 1950, in England lays down a provision similar to that in 
the present section in respect of issue of voidable marriages annulled by the 
court The Legitimacy Act, 1926, in England provides for legitimalio per 
subsequents matrimonium but the bar sinister has not been removed in case 
of issue of marriages void ipso jure. The present section deals with legiti- 
macy of children both in case of void and voidable marriages of the parents. 
The Joint Committee observed that in no case should children—meaning 
thereby children of persons whose marriage is solemnized but is void or 
voidable under secUons 11 or 12—be regarded as illegitimate and the clause 
has provided for this and also for the legitimacy of children en ventre sa 

mere at the time of the proceedings. 

The Legislature has adopted in this section the language of section 9 of 
the Matrimonial Causes Act, 1950. That section deals only with legitimacy 
of children of voidable marriages and does not refer to children of marriages 
void ipso jure. So far as the present section refers to legitimacy of children 
of a voidable marriage in resoect of which a decree of annulment may be 
granted under section 12 the position is clear. If the validity of the marriage 
is challenged by either party and though challenged the marriage is not annul¬ 
led it would be a valid marriage and the children of the parties to such a 
marriage would imdoubtedly be legitimate. And even if the marriage is 
annulled at the instance of either party the children born of such marriage are 
by operation of this section to be deemed to be their legitimate children for 
all intents and purposes except that by virtue of the proviso to the section 
they cannot claim any rights in or over property of any person other than the 


(b) pp. 732. 733, tupra 
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parents. This is to be the result notwithstanding the decree of annulment 
of marriage that may be passed by the court. A voidable marriage can only 
be challenged at the instance of either party to the marriage and cannot be 
challenged after the death of one of the parties to the same. So if the mar¬ 
riage though voidable was not challenged during the lifetime of a spouse it 
cannot be challenged thereafter and the issue of such marriage would be 
legitimate and no question would arise of the applicability of the rule laid 
down in this section. 

The present section also states that as regards children of a marriage 
which is void under section 11 and declared by the court to be null and. void 
the decree is to be treated as if it were only for dissolution of the marriage 
by divorce and the children born of such marriage are to be deemed to be the 
legitimate children of the parents for all intents and purposes subject to the 
rule laid down in the proviso and this is to be the result notwithstanding the 
decree of nuUity that may be passed by the court. A marriage which though 
solemniz^ does not fulfil any of the three conditions mentioned in section 11 
is void ipso jure whether any proceeding to declare its n ulli ty is adopted oi 
not. No difficulty can arise where such proceeding is adopted and the mar¬ 
riage is annulled by the court because the children bom of such marriage are 
by operation of this section to be deemed to be the legitimate children of the 
parents for all intents and purposes except that by virtue of the proviso to the 
section they cannot claim any rights in or over property of any person other 
than the parents. This is to be the result notwithstanding the decree of 
nullity that may be passed by the court. But question may arise whether the 
rule laid down in the section can apply in case of children of such void mar¬ 
riage when no proceeding had been adopted and there was no decree passed 
by the court. It would be suggested that the operation of the section is con¬ 
fined only to cases where any proceeding had been taken under the Act and 
the court had granted a decree of nullity under section 11 and contended that 
it is open to a third party to challenge the validity of the marriage in other 
proceedings and the children of such marriage would be illegitimate if the 
marriage was proved to be void by operation of section 11 on the ground that 
it was in contravention of any of the conditions laid down in clauses (i), (iv) 
and (v) of section 5. As already mentioned the language used in English 
Act in the context of a voidable marriage has been borrowed in this section 
and the section is made applicable to the case of both a voidable and a void 
marriage zmnuUed by a decree of the court. The Legislature instead of ver¬ 
bally adopting in the present section the provision of the English enactment 
which is expressed in language appropriate to the case only of a voidable 
marriage should have stated the rule differently. The position and status (n 
children of such marriage should obviously be the same in either case and 
presumably the object of the Legislature was to see that where a i^rriage 
was in fact solenmized but was void on any of the three groimds mentioned in 
section 11, the children of such marriage should not be bastardised whemer 
any such proceeding had or had not been adopted and any decree passed 
not. It would, however, seem from the hmguage employed that " 

ren born of such marriage will be deemed to be the legitimate children o 
the parents if a decree of nullity of marriage had been granted in respec o 
the marriage under section 11, they will be illegitimate children if no pro- 
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ceeding had been adopted by any of the parents to have the marriage dec¬ 
lared void. The same will be the position of children born of a marriage 
solenmized in defiance of the rule laid down in section 15 which prohibits 
persons whose marriage is dissolved by a decree of divorce from marrying 
again until the expiry of a period of one year from the date of the decree. In 
such a case the marriage would be null and void and the children born of 
such marriage would be illegitimate children of the parties to the marriage 
unless proceeding for nullity of the marriage had been adopted by the parents. 
This is an anomalous and startling position which could hardly have been 
contemplated. The language of the section borrowed from the English 
enactment is plain and unambiguous and it would be straining the language 
beyond permissible limits to say that such cases also are within the ambit of 
the section. It is submitted that this is a casus omissius which the court 
cannot reach and no canon of construction permits the court to supply what 
is clearly a lacuna in the statute and it is for the Legislature to set the matter 
right by appropriate amendment of the section. 

In the undermentioned (bl) case the view has been expressed that it is 
only when a decree of nullity is granted in respect of any marriage under 
sections 11 or 12 that any child begotten or conceived before the decree is 
made can be deemed to be legitimate. But where no such decree has been 
obtained no part of the section can be invoked for the purpose of legitimatising 
an issue borne of a void marriage. 

No opinion was expressed on the question whether in case of such a void marriage 
an application for nullity could be made by a spouse after the death of the other spouse. 
But it was observed, it is submitted rightly, that since the decree of nuUity amounts to 
a declaration of status of a person there is no reason why death of the other spouse 
should put an end to the right of the surviving spouse to seek any such declaration of 

status. 

Void or voidable “under Section 11 or Section 12”. The section applies 
to children of marriages void or voidable under sections 11 and 12. Section 
11 applies only in case of a marriage solemnized after the commencement of 
the Act and, as already pointed out, the question whether a ceremonial mar¬ 
riage between Hindus performed before the Act came into operation is valid 
or void is governed by the previous law. That section does not apply to 
children of any such marriage with the result that the question of legitimacy 
of the children of any such marriage must be determined by the rules of 
Hindu law governing the parties and not by the express enactment contained 
in this section. Section 12, however, speaks of any marriage solemnized 
before or after the commencement of the Act and the present section, there¬ 
fore, applies to the children of any such marriage if the marriage is annulled 
by the court on any of the grounds mentioned in section 12. 

. .shall be deemed to be their legitimate child”.—It is by a fictio juris 
that children born of a marriage void or voidable under the Act are to be 
regarded as the legitimate children of the parents. The effect of this fiction 
of law is that for all intents and purposes including rights of inheritance and 
succession the children on the one hand and the parents on the other are to 
be regarded as if the children had been the legitimate children of the parents. 


<b\) Thiilmi Ammal v. Court Ammal (’64) A.M. 118. 
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When a statute enacts that something shall be deemed to exist or some status 
shall be deemed to have been acquired which would not have been so but for 
the enactment the court is entitled and bound to ascertain for what purpose 
and between what parties the statutory fiction is to be resorted to and full 
effect must be given to the statutory fiction and it should be carried to its 
logical conclusion. The following statement of the principle by Lord Asquith 
in a decision of the House of Lords (c) was quoted with approval by the 
Supreme Court (d): “If you are bidden to treat an imaginary state of affairs 
as real, you must surely, unless prohibited from doing so, also imagine as 
real the consequences and incidents which, if the putative state of affairs had 
in fact existed, must inevitably have flowed from or accompanied. . . . Ihe 
statute says that you must imagine a certain state of affairs; it does not say 
that having done so, you must cause or permit your imagination to boggle 
when it comes to the inevitable corollaries of that state of affairs.” 

See illustrations below. 


Proviso.—The proviso to the section engrafts an exception to the fiction 
of law whereby the status of legitimate children is conferred upon the issue 
of a marriage which is null and void and is declared null and void or annulled 
by a decree of nuUity by operation of the provisions of the section. The 
effect of the rule laid down in the proviso is that such children cannot by 
relying on the status conferred on them by this section claim any right in or 
to the property of any person other than their parents. The proviso might 
have been more exphcitly worded. It does not say that conversely persons 
other than the parents cannot by operation of the fiction created by the sec¬ 
tion claim any right in or to the property of the children who are to be deem¬ 
ed to be the legitimate children of their parents and leaves it to be under¬ 
stood as a necessary inference. The proviso read as a whole would seem to 
indicate the converse rule that no persons other than the parents can claim 
any right in or to the property of such children by operation of the rule laid 
down in the section. 


niustration« 


(1) A was married to B before the Act came into operation. "Hie mamagc was 
formed in accordance with the requisite ceremonies but was invalid as the parties w 
related to each other within the prohibited degrees. C a son bom of the . 

not the legitimate son of A and B and is not entitled to claim any ri^t or 
the property left by A or B by operation of. the rule laid down in this , 

rights of C quod the property of A or B will’ be governed by the rutes of Hin 
relating to illegitimate children. In case of death of A or B after the coming into ^ 

of the Hindu Succession Act, the rights of C in matters of succession to the property 
of such parent will be governed by the rules laid down in that enactment. 


(2) A was married to B before the Act came into operation, ^e ^ mar- 

performed in accordance with the requisite ceremonies. C a son was ® 

riage. B thereafter obtains a decree of annulment of the mamage (s^non ; 
ground that her consent to the marriage was obtained by fraud practised . 

The decree of annulment will operate as from the date of Ae JJ e inheri- 

deemed to be the legitimate child of A and B. Tliere will mutual righ 
tance and succession between C and his father A and C and his mother 

The same will be the position if ftie marriage of A and B in the above case ha 
been solemnized after the Act came into operation. 

M9.S3) S.C-H- 
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C^) A was married to B after the Act came into operation and the marriage was 
solemnized in accordance with customary rights and ceremomes. C ® 
the marriage. The marriage was void as A had another wife hvmg at the t^ of the 
marriage and the marriage was declared null and void in a .^9 

court. Notwithstanding the decree of nullity C will be deemed to ^ 
child of A and B‘and entitled to succeed to the property of A as an heir under ^tion 
8 of the Hindu Succession Act. 1956. read with class I of the Schedule to that enactoent. 
C will also be entitled to succeed to the property of B under section 15 of the enact¬ 
ment. Conversely B will be entiUed to succeed to the property of C as mother under 
section 8 of that enactment read with class I of the Schedule to the same ^d 

any heir of C falling under Class I of that Schedule, A will become 

to the property of C as father who is one of the heire specified in class of ^ Sched^e 
to that enactment. The position of children m the above case will be ^9 

instance if proceeding had been adopted in court for a declaration of nullity of the 

marriage of the parents and decree granted on the ground that the marriage was void 
as being in contravention of the rule relating to the bar of sapmda relationship. 


(4) In none of the cases illustrated above C can claim to inherit the property of any 
person other than A or B solely by operation of the status of legitimacy conferred on 
him by this section; and conversely, it is submitted, no person other than A or « can 
claim to succeed to the property of C solely relying on the rule relating to legitimacy 
enacted in this section. In certain cases reliance may be placed on the provisions ot 
the Hindu Succession Act, 1956, under which illegitimate children are deemed to be 
related to one another [Proviso to section 3(1) (j)J. 


17. Any marriage between two Hindus solemnized after the 
commencement of this Act is void if at the date of such marriage 

either party had a husband or wife living; and the 
Punishment of provisions of scctions 494 and 495 of the Indian 
bigair.y. Penal Code (XLV of 1860) shall apply accordingly. 

Sections 11 and 17 do not offend ArUcle 15(1) of the Constitution (dl). 


Clause (1) of section 5 introduces monogamy in the law applicable to 
Hindus by enacting as an essential condition of marriage that neither party 
must have a spouse living at the time of marriage. A marriage in contraven¬ 
tion of that condition is a nullity. A prior subsisting marriage is a civil dis¬ 
ability which renders marriage with any person whose prior marriage is sub¬ 
sisting void ab initio with the result that the parties to such man'iage are 
not husband and wife. Section 11 lays down inter alia the rule that any such 
marriage solemnized after the commencement of this Act is void. This section 
also in terms lays down that such marriage is void. This section reproduces 
that rule and also declares that the provisions of sections 494 and 495 which 
impose punishment for the offence of bigamy are applicable in case of any 

such marriage. 

“Solemnized”: Proof of Solemnization.—It now clearly emerges from 
decisions of the Supreme Court that prinia facie the expression “who¬ 
ever—marries” in section 494 of the Penal Code must mean “whoever mar¬ 
ries validly” and “whose marriage is a valid one”. If the marriage is not a 
valid one according to the law appUcable to the parties, no question of its 
being void by reason of its taking place during the Ufetime of the husband 
or wife of the person marrying arises. If the,marriage is not a valid mar¬ 
riage it is no marriage in the eye of the law. One of the conditions of a 


(dl) Sambireddv v. Jayamma ('72) A.A.P. 150 (F.B.). 
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valid marriage under the Act requires that it must be “solemnized”. The 

word solemnize, m this connection means to celebrate the marriage with 

proper ceremonies and in due form. Unless the marriage is celebrated or 

performed with proper ceremonies and in due form it cannot be said to be 

solemnized. It is therefore essential for the purpose of this section that 

the marriage, to which section 494 of the Penal Code applies on account of this 

section, ^ould have been celebrated with proper ceremonies and in due 

form. Merely gomg through certain ceremonies with the intention that the 

parties be taken to be married, wiU not make them ceremonies prescribed by 

law or approved by any established custom. It has accordingly been held 

by the Supreme Court in the undermentiond cases that the alleged bigamous 

marriages were not proved to have been ‘solemnized’ and orders of conviction 

for the offence of bigamy were set aside (d2). The view was also taken that 

admission of marriage by the accused is not evidence of it for the purpose of 

proving marriage in an adultery or bigamy case (d3). The legal position 

summaris^ above was reaffirmed by the Supreme Court in a recent decision 

(a4). It has also got to be shown that the first marriage was a valid marriage 
duly solemnized. 

Injunction. ^There is no provision of the Act under which a wife appre¬ 
hending a second marriage by her husband can ask for an injunction restrain¬ 
ing the husband from committing bigamy. Such marriage would be void. 
The present section applies only when bigamy is committed (d5). 

Reference may be made to the Notes under section 11. 

Venue of trial .—The jurisdiction to deal with an offence under this section 
read with section 494 of the Penal Code will be governed by section 177 of 
the Criminal Procedure Code and not section 19 of this Act (d6). 


18. Every person who procures a marriage of himself or herself 
^of solemnized under this Act in contravention of 

certain other con- the Conditions specified in clauses (iii), (iv), (v) and 

H^du manage. “ 5 be punishabi 


(a) in the case of a contravention of the condition specified in 
clause (iii) of section 5, with simple imprisonment which 
may extend to fifteen days, or with fine which may extend 
to one thousand rupees, or with both; 

(b) in the case of a contravention of the condition specified in 
clause (iv) or clause (v) of section 5, with simple imprison¬ 
ment which may extend to one month, or with fine which 
may extend to one thousand rupees, or with both; and 


(d2) Bhauran v. State of Maharoehtra (*65) indra Kumar v. Prativa (*70) A. 

A.S.C. 1564; Kanwal Ram v. Himachal Pradesh Phartkari v. State (’63) A.J. & 

Administration (’66) A.S.C. 616. royudu v. Venkatiah (’68) A.A.P. 107. ^ 

(<(3) Kanujal Ram supra- /h re Raghaca Reddy (*68) A.AJ*. 117 ( 

(d4) Pritja Bala v. Surc4)i Chandra (’Tl) A.S.C. Reddi Cofnin\inity in Telanffana). . oan 

1153. Also see Rabindra Nath Dutt v. Stale (’69) (d5) Umashankar v. Radha Dect < ^ 

A.C. 55; Bolaram v. Suryafa (’69) A. A*s«m 90; (d6) Krishnasteami v. Krishnastcam* ( 67) A.in. 

Ram Singh v. Sushila Bai (’70) A. Mys. 201; Rab- 241. 
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(c) in the case of a contravention of the condition specified in 
clause (vi) of section 5, with fine which may extend to 
one thousand rupees. 

No commentary is called for on this beyond the Note of the Joint Com¬ 
mittee: “It is desirable to provide for the punishment of persons contraven¬ 

ing the other important conditions for a Hindu marriage specified in clause 
5(S 5) Clause 17 (S. 17) has already made provision for the punishment of 
bigamous marriages and this clause seeks to punish persons who contravene 
the conditions specified in sub-clauses (iii), (iv), (v) and (vi) of clai^e 5 
(S. 5). In framing the punishment the Joint Committee have had in mind the 
gravity of the offence in each case and the punishments prescribed for certain 
similar offences in the Child Marriage Restraint Act, 1929.“ The words m 
the initial part of the section are explicit and make it abundantly clear that 
punishment is prescribed under it only on the parties whose marriage is solem¬ 
nized in contravention of the specified conditions. The section may be read 
with the provisions of the CliiUl Marriage Restraint Act, 1929. 

JURISDICTION AND PROCEDURE 


19. Every petition under this Act shall be presented to the 

district court within the local limits of whose ordinary 

Court to which original civil jurisdiction the marriage was solemniz- 
petition should be ^ husband and wife reside or last resided 

mode. 

together. 


“Petition”.— Where a “suit” instead of a “petition” as required by this 
section is filed in a court having jurisdiction under this Act to entertain the 
same the judgment and decree passed by such court would not be without 

jurisdiction (d7). 


Jurisdiction.— This section lays down certain rules relating to jurisdiction. 
It is only the ‘district court’ as defined in section 3 (b) that has jurisdiction to 
entertain and try matters arising under the Act (e). [See “District Court ’ 
infra] The section regulates the venue and lays down that any petition 
under the Act, for instance for judicial separation or divorce, shaU be present¬ 
ed to the district court within the local limits of whose ordinary original civil 

iurisdiction— 

(i) the marriage of the parties was solemnized; or 

(ii) the husband and wife reside at the time of the presentation of the 
petition; or 

(iii) the husband and wife last resided together. 

Three possible territorial limits are contemplated by the section for the 
purpose of jurisdiction. One is the territorial jurisdiction of a district court 


(d7) Kri%hne\hwari v. Ramesh Chnndra (’65) A.A. 
228. Also see Umuthankar v. Radha (’67) A.P. 220. 

(e) This section has no application to the trial 
of anv offence created by the Act which miwt be 
tried by the courts empowered to try criminnl 


cases: Cowri Thimma Reddy v. The State of 
Andhra Pradesh, Nor has the section appHcation 
to a suit for divorce based on customary law saved 
by operation of S, 29(2)» 
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within which the marriage was solemnized referring thereby to the place 
where the rites and ceremonies of the marriage were i)erformed. No ques¬ 
tion of residence of the parUes arises when a petition under the Act is pre¬ 
sented to such court. The other two relate to the place of residence of the 
parties within the territorial limits of a “district court.” The expression “the 
husband and wife reside or last resided together” is used in section 3(3) of 
the Indian Divorce Act, 1869. The word “together,” in the expression “the 
husband and wife reside or last resided together”, it was held, under that Act, 
governs only the words “last resided” and not the word “reside.” The dis¬ 
trict court has, therefore, jurisdiction to hear emy petition under the Act where 
the parties last resided together outside its jurisdiction but at the date of the 
petition are residing within its jurisdiction but separately from each other (/). 
The parties might have after their marriage resided together in more places 
than one in India. In such a case the question where they last resided to¬ 
gether would be material for the purpose of jurisdiction because it is their 
residence in the last of such places that gives jurisdiction to the court and 
not their residing together in any other place or places prior to that. The 
place where the husband and wife last resided together contemplated by the 
section is a place within the jurisdiction of any district court in India and 
therefore if the husband and wife after residing together for some time at any 
place in India go to a foreign country and after residing there begin to live 
separately the district court within whose jurisdiction they last resided in 
India would have jurisdiction to entertain a i>etition under the Act (g). The 
section gives the petitioning spouse the choice of selecting the forum either as 
the district in which the marriage was solemnized or the district where the 
husband and wife last resided together with the further choice that the peti¬ 
tion may also be presented to the district court within whose local jurisdiction 
the parties may be residing at the time of the filing of the petition. This last 
can of course only be possible if both the parties, though living separately from 
each other, happen to reside within the jurisdiction of the same district court 
at the date of the filing of the petition. 


. .reside . . . resided . . .”—The word ‘reside* or ‘resided* has to be con¬ 
strued according to the supposed intention of the Legislature. The cognate 
expression “last resided’* takes colour from the word “reside** and the same 
meaning should be given to these words (gl). The word reside is capable 
of being understood in its ordinary sense of having one’s home or dwelling 
permanently, as well as in an extended sense. A mere sojourn which is 
casual or what is sometimes described as “mere passage residence” or the 
residence of a traveller passing from one place to another on his travels would 
not be such residence as is sufficient in law. The residence, however, 
not necessarily be permanent. It would be enough if it is bona fide, with 
an element of continuity about it so that even if temporary it is somethi^ 
more than being merely casual or for a passing purpose. There must w 
animus maneTidi. There are decisions under other matrimonial enactoen 
where the identical words “reside” and “last resided” have been used an 


(/) Borgonha v. Borgonha (1920) 22 Bom. L.R. 
361, 44 Bom. 924, Kershaw v. Kershaw ('30) A.L. 
916, 918; Leadon v. Ltadon (’26) A. Oudb 319; 
Walsh V. Walsh (1927) 29 Bom. L.R. 308, 311. 


(gi Deaomaa v. Desouxa (1935) 37 
1531, 1524. 
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there are cases on either side of the line on the question as to when residence 
which though temporary can be said to amount to residence within the mean¬ 
ing of these words. In the ultimate analysis the decision must largely rest 
on the facts and circumstances of the particular case. In Jagir Kaur v. 
Jaswant Singh (g2) decided by the Supreme Court, which was a case under 
section 488 of the Criminal Procedure Code, the words “resides” and “last 
resided” came up for consideration. Although the analogy cannot be said 
to be perfect, the observations made there are sure to be very useful in cases 
arising under the present section: “a person resides in a place if he through 
choice makes it his abode permanently or even temporarily; whether a person 
has chosen a particular place his abode depends upon the facts of each case.” 

The residence must be bona fide and not casual or as a traveller (i) or 
taken up merely for the purpose of presenting a petition to any particular 
court and with a view to enabling that court to entertain the same. A person 
who merely comes in and uses his presence at a place within the jurisdiction 
of a court as the means of obtaining the benefit of the rule cannot be said to 
reside at that place. “Taking the word (residence) in its ordinary accepta¬ 
tion, it conveys the idea, if not of permanence, at any rate of some degree of 
continuance; ... To serve as a foundation for this important branch of the 
court’s jurisdiction . . . the residence . . . must be something more than occu¬ 
pation during occasional and casual visits within the local limits of the court, 
more especially where there is a residence outside those limits marked with 
a considerable measure of continuance” (j). 

Some different considerations, however, must arise in case of persons who 
do not have any fixed home or settled abode at any particular place. Every 
person is deemed in law to have some place of residence and so if he has no 
fixed home question may arise whether he can be said to reside at the place 
where he is actually staying at the time of the filing of the petition. And 
where the husband and wife did not have any fixed marital home at any 
place after their marriage question may arise whether they can be said to 
have resided together where they last lived together. The word “reside” is 
by no means free from all ambiguity and is capable of a variety of meanings 
according to the circumstances to which it is applicable and the context in 
which it is found. It does seem, therefore, that in cases of the nature indic¬ 
ated above a somewhat extended meaning would be given to the words 
“reside” and “last resided together.” In a number of cases decided under the 
Indian Divorce Act, 1869, some of which (k) were characterised as extreme 
ones in a later decision of the Bombay High Court (1), a very wide and 
extended meaning was given to these words and husband and wife who had 
last lived together at any place for a few days were held for the purpose of 
jurisdiction to have “last resided together” at that place. It was pointed out 
in the above decision that those extreme cases could not be taken as a start- 


(k 2) A.s.c. 1521. 1524. Also see DctoiiM 

V. nc.%otiz» rthovc; Lalithfimmn v. Knnndri (66) A. 
Mys 178. Rvft rcnce mny also he made to Sarojo 
V. Enunmiinl C6ry) A. Mys. 12 (spouses having no 

common pcno.incnt home). 

f») Woflin V. Watlia (1913) 15 Dorn. L.R. 593, 
602; Paiithaku v. Pauthahj (1941) 43 Bcori. L.R. 
56‘J, 574-576; Carol v. Carol (’33) A.A. 39. Also 


see Robcu v. Rnhcij (’31) A.C. 121; Flowers v. 
Flowers (1910) 32 All. 203. 

(») Bancrjce v. Bancrjec (1899) 3 Cal. W.N. 250. 
ik) Britihl v. Bricht (1909) 36 Cal. 964; Murphij 
V. Miirphu (1920) 22 Bom. L.R. 1077. 

(0 Wn/i/i V. Wahh (1927) 29 Bom. L.R. 308, 
311. Reference m.iy also be made to Saroja v. 
Emmanuel ('65) A. Mys. 178. 
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ing point in considering the question of the duration of so-called residence. 
Moreover, it must be noticed that, although the identical expressions are used 
in both the enactments, those decisions were under an Act the scheme of 
which on the point of jurisdiction was in some respects different and an 
examination of those cases will show that in some of them the courts acted 
with considerable hesitation (m). It is submitted that the expression should 
neither be strained to amplify the jurisdiction of the court nor narrowed to 
minimise it. They permit of being understood in a broad and somewhat 
elastic sense in case of parties who did not or do not have any place of abode 
of a permanent character. They do not, however, in the context of the pre¬ 
sent enactment permit of the very wide import given to them in some of 
those decisions. Even in the broad sense attributable to them there must be 
some element of a home or abode because the residence of a person is by 
implication a home of that person. Mere casual or temporary visit to a place 
or temporary sojourn in a place would not satisfy the requirement of the 
section. There must be an element of continuance though the degree of con¬ 
tinuance is not capable of precise definition. 


Denial of marriage.—The court which entertains any petition under this 
section would necessarily have jurisdiction to decide the issue of existence 
of the relationship of husband and wife (mm). 


District Court.—It is only the “district court” as defined in section 3(b) 
that has jurisdiction to entertain and try matters arising under the Act. Accor¬ 
ding to section 3(6) “district court” means, in any area for which there is a 
city civil court, that court, and in any other area the principal civil court 
of original jurisdiction, and includes any other civil court which may be 
specified by the State Government, by notification in the Official Gazette, as 
having jurisdiction in respect of the matters dealt with in this Act. A court 
coming within the purview of this definition has exclusive jurisdiction and 
therefore a Munsif (not invested with jurisdiction under section 3) has no 
jurisdiction to decide, for instance, a petition for restitution of conjugal rights 
filed after the coming into operation of the Act (ml). So also exclusive 
jurisdiction has been conferred on the City Civil Court (Calcutta) without 
any qualification and a suit for declaration of nullity of marriage cannot be 
brought on the Original Side of the Calcutta High Court (m2). 


A Division Bench of the Calcutta High Court (m3), disagreeing with a 
decision of the Punjab High Court (7n4) has taken the view that the effect of 
the present section read with section 3(6) is that the proceeding is to be 
started before the District Judge, that is Ae application on which it would 
commence, would have to be presented before him and that he alone would 
have the power to entertain it or its initiation but once it is entertained by 
him, it is amenable to his powers of assignment or transfer under the relevant 


(m) For instaoce see Bright v. Bright, 36 CaL 
964. 966. 

(mm) Gurdicl Kaur y. Mukand Singh (’67) A. 
Punj. 235. 

(ml) Boofan Bax y. Durgaprasad (’59) A.M.P. 
410; Bikram Singh v. Sudarsan Singh (’61) A. All 
150; Balwant Kunwar y. AddL Munsiff, Dehra Dun 
(*59) A. AIL 7; Bharawan Bai v. Lila Ram (’63) A. 
Pimj* 118« Abo see PuApadmn v* Aadhey 


am (’72) A. Raj. 260. 

m2) MoniJka Das Gupta v. Promode Kumar ( ou; 
577. 

mS) AHt Kumar v. Kanan Bala (’60) A.C. 565; 
C.W.N. 246. Abo see Ham Pal v. Avt Kaur 
!) A.J. 6c K. 42. Bcfcrence may also ^ ntao« 
Raiamma v. Krishnama 

m4) Janak Dulan v. Sarain Doss ( 59) A. Punl- 
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Civil Courts Act and such powers have not been taken away or curtailed 
by the present Act. 

On the question of “District Court” and jurisdiction reference may be 
made to the undermentioned cases (m5). 

Reference may be made to the undermentioned case regarding the area 
or territory over which a judge empowered by Notification can exercise the 
special jurisdiction (m6). 

Reference may also be made to Notes under S. 3 (b) ante. 


20 . ( 1 ) 

Contents and 
verification of pe¬ 
titions. 


Every petition presented under this Act shall state as 
distinctly as the nature of the case permits the facts 
on which the claim to relief is founded and shall also 
state that there is no collusion between the petitioner 
and the other party to the marriage. 


(2) The statements contained in every petition under this Act 
shall be verified by the petitioner or some other competent person 
in the manner required by law for the verification of plaints, and 
may, at the hearing, be referred to as evidence. 


Sub-section (1) requires that the petition for any relief under the Act 
must distinctly set out the nature of the case and the facts on which the 
claim to relief is founded. It is also necessary for the petitioner to state in 
the petition that there is no collusion between the parties to the marriage. 
Section 21 rules that subject to the provisions of the Act and Rules that may 
be made by the High Court under the Act all proceedings shall be regulated 
by the provisions of the Civil Procedure Code. The Rules framed by the 
various High Courts under section 21 of the Act require that, in addition to 
the particulars required to be given under Order VII, r. 1, of the Civil Pro¬ 
cedure Code and sub-section (1) above, every petition for judicial separation, 
nullity of marriage and divorce shall contain certain particulars. It is incum¬ 
bent on the petitioner to state in the petition all those particulars to enable 
the respondent or respondents to meet the allegations made by the petitioner. 
The Rules made by the High Courts in most cases require that every petition 
under the Act shall be accompanied by a certified extract from the Hindu 
Marriage Register maintained under section 8 of the Act. They also provide 
for impleading the necessary parties to such proceedings; for contents of 
application for leave under section 14 of the Act; for contents of written 
statement by respondent in answer to the petition; for contents of intervenor’s 
petition and answer to the same; and contents of application for alimony and 

maintenance. 

Sub-section (2) rules that the statements contained in every petition shall 
be verified by the petitioner or some other competent person in the manner 


(«i3) Nareiulra Nath v. Siu/ori/ion Sikhar ('69) 
A. Nfantpiir 93 (nddillonnl district judce); Laxman 
Singh V. Kcsharbai (’66) A.M.P. 166 (M.idliy.* 
Pradesli Civil Courts’Act); Girwar Singh v. Prenia- 
vati (‘72) A.A. 474 (Judge Small Causes Court 


enjoying powers under S. 3il>)); Dal Chand v. 
Suarn Pratop {'65) A.A. 46; Kris/iiuisuonii v. 
Raniesh Chandra (*65) .A.A. 228; Laxmaiuingh v. 
KesarJmi (’66) A.M.P. 166. 

(i/i6) Taijaiitia v. Chinnnppa ('62) A. My$. 130 
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required by law. Order VT, Rule 15, of the Civil Procedure Code, lays down 
the mode of verification of pleadings. 


“Statements ... in petition . . . may be referred to as evidence”,—Under 
the general rules of practice and procedure the verification of a plaint is not 
evidence on which a suit can be decreed even if the defendant does not 
appear at the hearing (n). In England the Divorce Court has a discretion to 
allow affidavit evidence but the view that is preferred is that as a general 
rule such evidence should not be allowed save in exceptional cases (o). Sec¬ 
tion 47 of the Indian Divorce Act, 1869, contains a provision similar to that 
in the present section. In a Bombay case it was pointed out that although 
technically, the court is entitled to refer to the allegations in a properly veri¬ 
fied petition the court should invariably follow the practice that the parties 
must give viva voce evidence in every case unless there are some very good 
reasons to the contrary (p). It is submitted that the ordinary practice should 
be departed from in cases under the Act only in exceptional circum¬ 
stances. The court has a discretion vested in it but the discretion would be 
exercised sparingly and with caution and only in special and extraordinary 
situations. 


21. Subject to the other provisions contained in this Act and 

to such rules as the High Court may make in this 
Act V of 1908. behalf, all proceedings under this Act shall be regu¬ 
lated, as far as may be, by the Code of Civil Pro¬ 
cedure, 1908 (Act V of 1908). 


Application 


Procedure regulated by Civil Procedure Code and High Court Rules.— 

Except as is otherwise provided in the Act, all matters of procedure under the 
Act are to be regulated by the Civil Procedure Code. This section confers on 
the High Court power to make rules regulating the procedure to be adopted 
for the purpose of carrying into effect the various provisions of the Act. The 
rules to be framed by the High Court must be only for the specified purpose 
and consistent with the provisions of the Act both substantive and adjectival. 
There are a number of sections in the Act which lay down rules touching 
matters of procedure and any rule framed by the High Court which is incon¬ 
sistent with or deprives a person of the benefit of any of those rules would be 
of no effect and would be ultra uires the powers of the High Court in that 
behalf. Section 41 of the Special Marriage Act, 1954, recognises the rule- 
making powers of the High Coxui; but the rules framed under that Act must 
be consistent both with the provisions of the enactment itself as well as the 
provisions of the Civil Procedure Code. It may be noted that it is not neces¬ 
sary that the rules framed by the High Court under this Act should be con¬ 
sistent with the provisions of the Civil Procedure Code. In matters relating 
to which there is no provision in the Act and are not regulated by the Rules 


(n) Ross O Co. V. Scrioen (1916) 43 Cal. 1001, 
1010-1012, 34 I.C. 235. 

(o) Gayer v. Gayer (1917) P. 64 (C.A.); Studdy 
V. Studdy (1859) 1 Sw. 6c Tr. 321, 324. Also see 
Rule 25 of the Matrimonial Causes Rules, 1950. 
Id recent years courts id CoglaDd show some leni- 


o the matter of allowiDg affidavit ev^e^e 
there is do daoger of io/ustice o**- 

Premchand v. Bai Galat 2 ■ 

1316. 1343. Also see Knushalya v. 

(•72) A. Rej. 253. 
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made by the High Court the procedure to be followed under the Act in all 
proceedings must be regulated, as far as may be, by the Civil Procedure 
Code. It has accordingly been held that the provisions of Order 7 Rule 1 
(PP)» Order 9 Rr. 8, 9 and 13 and Orders 11 and 22 of the Code apply to 
proceedings under this Act (pi). So also would the provisions of section 100 
of the Civil Procedure Code relating to second appeals be applicable to 
decrees passed under this Act. The scope of the second appeal would be the 
same as that under the Civil Procedure Code and the High Court will not 
interfere with a finding of fact (p2). 

‘Decree”: Section 2(2) C.P. Code. —See Notes under section 28 post. 


Inherent powers of Court: Stay of Proceedings. —In proceedings under 
the Act the Court regulates the same by the Code of Civil Procedure and if 
necessary will have recourse to its inherent powers under the Code (S. 151) 
on principles which are well-established. Court does not compel a wife who 
has obtained an order for maintenance pendente lite and costs under section 
24 post to take out execution proceedings where the order is not carried out 
by the other party and in case of proceedings by the husband for any relief 
under the Act will stay the same till the interim order is carried out (p3). 


Provisions of the Act touching matters of procedure. —^There are some 
provisions of the Act which relate to procedure and some which only incident¬ 
ally affect procedural matters. Sections 19 to 28 of the Act are headed ‘ Juris¬ 
diction and Procedure” and must particularly be referred to in all matters 
arising under the Act: 


S. 19 deals with the question of jurisdiction; 

S. 20 lays down rules relating to contents and verification of petitions; 

S. 21 deals with power of the High Court to make rules regulating the 
procedure to be adopted in proceedings under the Act. Subject to 
such rules, all proceedings are to be regulated by the Civil Pro¬ 
cedure Code; 

S. 22 permits of proceedings under the Act being conducted in camera; 

S. 23 deals inter alia with the standard of proof and casts on the court 
the duty, where it is possible so to do, to endeavour to bring about 
a reconciliation between the parties; 

S 24 deals with orders for maintenance pendente lite and costs; 

S. 25 deals with orders for permanent alimony and maintenance; 

S. 26 deals with matters affecting custody of minor children; 


Dal CUnnd v. Sii’firn Prntait ( 65) ^.A. 46. 
Chaiulrr Pnikash v. Siitfcdi Knmtin (71) A. Delhi 

><)S (Or. 7 U. 7). . .* 1.1 

(i.l) Tirahippn v. Kninnlamma (66) A- 
Caauadni v. KrasUfui Prasad ('«/) A Orm.i 1»; 

PfUidr v. Mimoliar Pnndc 
lOrilcr 22). ANo lec Simattda \. Vrnkata ti'ihha 

Wa. i-.-ir) A.AP. 121; Snnanda \*5^ 

A. IIOMI. 22S; (UIWI) llo.n. 

(l>2) Jicuhiii V. Siitnapiui ( fri) A. M>s. 3. 


Krivifiii Lntn v. Konipta Prauut ("65) A.A. 280. 

Anita v. Birendro Cliandrn (*62) A.C. 88; 
BhuncdiU'fir Prasad \. Oro/ifrr Hai CSl) A.M.P, 259; 
\fnlkan Bnni v. Krishna Knniar (*61) A. Punj. 42; 
Dr. TarlfH-han v. Mfdnndvr Kaar (*68) A. 

Ptinj. 249 (1961) 1 Pnn). 74. Also see H4d\hurt/s 
Laws of England 3rd Ed. Vol. 8 p. 22 ^ 41; 
Banuipiut v. Btdinpjnt (*63) A.S.C. 1613: Bnma^ 
chandra Bao v. Kowsahja (*69) A. Nfy.s. 76. 
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S. 27 deals with matters affecting certain property which may jointly 
belong to the husband and wife; 

S. 28 relates to enforcement of decrees and orders and api)eals against 
decrees and orders in proceedings under the Act 

Appeal.—The principles on which a Court of Appeal interferes with find¬ 
ings of fact by the court of first instance are well established. Equally well 
established are the principles which guide the Court of Appeal when it is 
asked to examine orders passed by the court of first instance in the exercise 
of its discretion. Reference may be made to Notes under section 28 post. 

Co-respondent.—Under the rules made by some of the High Courts it is 
provided that in every petition for divorce or judicial separation on the 
ground that the respondent is living in adultery or has committed adultery 
with any person, the petitioner “shall” make such person a co-respondent 
(p4). In the undermentioned case it has been held that under the rules 
framed by the High Court of Punjab an adultress joined as a co-respondent 
is neither a necessary nor a proper party in a petition filed by a wife against 
her husband on ground of adultery (p5). 

Intervention: Power of court to allow intervention on terms.—Section 31 
of the Matrimonial Causes Act, 1950, lays down the following rule: 

“In every case in which any person is charged with adultery with any party to 
a suit or in which the court may consider, in the interest of any person not 
already a party to the suit, that that person should be made a party to the suit, 
the court may, if it thinks fit, allow that person to intervene upon such terms, if 
any, as the court thinks just.” 

The Special Marriage Act, 1954, does not contain any similar provision but 
section 41 of that enactment in recognising the power of the High Court to 
make rules regulating procedure draws particular attention to the desirability 
of framing rules on the question of ‘intervention* in certain proceedings by 
any person not already joined as a party. 

Rules framed by some of the High Courts imder the present Act do not 
provide for ‘intervention.* Where the rules framed by a High Court under 
the present Act do not contain any provision on the question of intervention, 
doubt may arise whether it would be competent to the Court under Order 1, 
R. 10 (2) of the Civil Procedure Code, to permit intervention by any person 
not joined as a party to the proceeding. Serious doubt was raised about the 
power of the court in this behalf in some matters arising under the Divorce 
Act, 1869 (q). It would be clearly in the interest of justice that a party who 
is named in proceeding imder the suit as being a person with whom the 
respondent is alleged to have committed adultery should be allowed to inter¬ 
vene and defend his or her character against the aspersions which have ^en 
made in the petition. The question is one of importance and it is submitted 
that the power of the court ex proprio motu to direct addition of a proper 
party in order to enable it effectually and completely to adjudicate upon and 
settle all the questions in the matter, under sub-rule (2) of Order I, rule 10 

(p4) For instance see Maganlal v. Dahi (’71) A. (Q) Stuart v. Sftirtrt ^ 

Guj. 33. see flanway v. Boyl* (1903) 30 CaJ. 

(p5) Soria v. ShakuntaUi (’66) A. Fun/. 337. 
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of the Code, if liberally interpreted, is wide enough to enable it to direct addi¬ 
tion of any such party. 

Cross-petitions.—Under the Special Marriage Act, 1954, the court can 
give relief to the respondent on petition for divorce without a separate petition 
for the purpose. Section 35 of that enactment is as under: 

"If in any proceeding for divorce, the respondent opposes the relief 
sought on the ground of the petitioner’s adultery, cruelty or deser¬ 
tion, the court may give to the respondent the same relief to which 
he or she would have been entitled if he or she had presented a peti¬ 
tion seeking such relief." 

The present Act does not contain any similar provision. It seems that the 
Legislature did not deem it necessary to make any express provision for cross- 
petitions but left the matter to be dealt with by the High Court under the 
rule-making power conferred by section 21. 

Damages.—Rules framed by some High Courts contain express provision 
relating to granting of damages against a co-respondent. Question may arise 
whether in the absence of any such special Rule the court can in proceedings 
under the Act grant damages against a co-respondent. It is submitted that 
the court would lean in favour of the exercise of such rwDwer though the 
matter is not entirely free from doubt. In Jaswantrai v. Vivial Vaidya it was 
held that no such claim can be joined in a proceeding under the Act since 
the Rules framed by the Bombay High Court (applicable in Gujarat) did 
not contain any such provision (ql). 

Res judicata.—As a general rule the doctrine of rea judicata applies as 
much in matrimonial cases as in others. It is sometimes said that in matri¬ 
monial jurisdiction since public interest is an important consideration the 
matter is not concluded by estoppel per rem judicatarn and the doctrine cannot 
operate against a party so as to abrogate the statutory duty of the court to 
inquire into the truth of a petition which is properly before the court (r). 
This principle of public interest is sound by itself but apt to create some 
misapprehension. The question whether the trial of any matrimonial cau.se 
or any issue is barred by res judicata or not must be decided by reference 
to sec. 11 of the Civil Procedure Code bearing in mind that the section is 
not exhaustive of the circumstances in which an issue may be res judicata. 
The application of the rule by the court, as is now well settled, should be 
influenced by no technical considerations of form, but by matter of substance 
within the limits allowed by law. “Charges which have been unsuccessfully 
put forward and disposed of in one suit, cannot be repeated in a second 
between the same parties; for not only does the common law doctrine of 
estoppel aoply, but since in matrimonial causes a wife usually brings her 
suit at the exoense of her husband, a repetition of charges would act as a 
peculiar hardship. The rule applies not only to the actual point of decision 
in the previous case, but also to every point which properly belonged to the 


lti\) r'nn A. Oiij. 1S2; nnhlificoiit v. Linpoioia <r) lltnl\nn v. //f/c/>nii <1948) P. 2‘J2, 2‘>3; '1046) 
rru) 308 (RmIc 9 of the Mich Cnurt 1 .Ml E.R. 773. 

RiiUs). 
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subject of litigation, and which the parties, exercising reasonable diligence, 
might have brought forward at the time” (s). 

A distinction, however, must be made between res judicata as against a 
party charged with a matrimonial offence and as against a party putting for¬ 
ward a charge against the opposite party. It is one thing to say that a party 
who brings charges is not entitled to repeat allegations which have already 
been the subject of previous proceedings and have already been determined 
against him or her and another to say that a party should not be prevented 
from denying charges brought against him. For in the latter case the statu¬ 
tory duty on the court, to inquire into the truth of a petition which is pro¬ 
perly before it, intervenes and a j>arty is not prevented from denying charges 
and the court sees that relief is not improperly obtained by a petitioner merely 
through some technical rule (t). 

^ wife filed a petition for reKef on the ground of her husbcind’s adultery and cruelty. 
The charg^ were denied and her petition was dismissed. She then filed a petition for 
relief on the ground of the husband’s desertion. It was held that: (i) since the allega- 
t^n of adultery had been dismissed in the previous petition she could not now allege that 
she had reasonable grounds for belief in such adultery; (ii) the allegations of threats of 
jaolence and of actual assault, which repeated the allegations in the previous petition, had 
been held not to amount to cruelty and could not now be relied on as “grave and weighty 
matters to support a charge of constructive desertion; (iii) other allegations relied on as 
constructive desertion were such as could and should have been raised in the earlier 
proceeding in support of charge of cruelty and not having been specifically raised they 
could not now be relied on: (iv) but the remaining allegation of desertion simpliciter had 
not been investigated in the former petition and could be tried in the second petition (u). 

The undermentioned cases afford some illustrations of the applicability 
and inapplicability of the doctrine of res judicata in matrimonial cases (wl). 


Costs.—In matrimonial causes costs are in the absolute discretion of the 
court and in determimng whether an unsuccessful husband or wife should be 
directed to pay the costs of the other party each case must be considered on 
its own merits and there is some indication in the Act itself that the discre¬ 
tion of the court being unfettered it may have regard to the question whether 
the unsuccessful spouse has separate means sufficient to pay the costs (v). 
The practice under analogous enactments has been not to make any order for 
costs against an unsuccessful wife unless she has separate means sufficient to 
pay the costs. If her petition was groundless or if she had mad^ wild charges 
against the husband the court took that into consideration and not only refused 
to make any order for costs in her favour' but mulcted her in costs (to). The 
scheme of the present enactment is not to sanction any practice as to costs 
simply for the reason that such practice was followed under other analogous 
legislation but to leave the matter of costs to the discretion of the court and 
treat both the husband and wife on the same footing as would appear from 


(«) This statement of the law given in an un¬ 
exceptionable way m Tiayden on Diaorce was quot¬ 
ed with approval in a case: Bright v. Bright 
(1953) 2 AU E.R. 939, 947. Beference may also 
be made to H. v. H. (1928) 30 Bom. L.R. 523. 

{ff Bright V. Bright (1953) 2 All E.R. 939, 946. 
(u) Bri^t V. Bright, supra. 

(ul) Krishna FiUai v. Subhadra Amma ('71) A. 
Kerala 44 [Judgment in rent and res judicata']-, 
Siddaiah v. Fenehalarrtma (’63) A.A.P. 158 
(Previous decision by MunsiTs Court in a suit for 


aamtenance inoperative as res judicata in suhs^ 
luent suit for judicial separation]; \ 

:ampta Frasad (’65) A.A. 280 (Consolidation of 

troceedings aod fudicoUx}* 

(v) See Section 24. ^ ^ » 

(u>) MQne v. MUm <r Fou:Ur (1871) L ^ ^ 
r D. 202. 204; Milliard v. MiBtcard and 
1887) 57 L.T. 569, 570; Barker v. Barker (1950) 
All E.R. 812. Reference may also be ma^ to 
loronha v. Noronha (1948) 50 Bom. L.R- 
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section 24. In any proceeding under the Act the court, it is submitted, would 

not subscribe to any set practice but would consider each case on its own 
merits and in exercising its discretion would have regard to the conduct of 
the parties; the means of the parties; the blame to be apportioned to one or 
other of the spouses for the break-up of the matrimonial home; and the 
attitude taken up by the parties in the conduct of the proceeding itself. 

22. (1) A proceeding under this Act shall be conducted in 

camera if either party so desires or if the court so 

thinks fit to do, and it shall not be lawful for any 

person to print or publish any matter in relation to 

any such proceeding except with the previous per¬ 

mission of the court. 

(2) If any person prints or publishes any matter in contraven¬ 
tion of the provisions contained in sub-section (1), he shall be punish¬ 
able with fine which may extend to one thousand rupees. 

Hearing in camera.—This section lays down certain limitations on the 
general rule that all suits—including matrimonial suits—should be heard in 
open court (x) and that every court of justice should be open to every person. 
In Scott V. Scott (y) which is the leading English decision on the subject the 
view was expressed that the general rule as to publicity must yield to the 
paramount duty of the court to secure that justice is done and that in excep¬ 
tional cases it is open to a party in a matrimonial suit to show that justice 
cannot be done otherwise and to apply for a hearipg in camera and even for 
the prohibition of subsequent publication of the proceedings. Tlie rule was 
not based on the ground of public decency but on the principle that in some 
cases the administration of justice would be rendered impracticable by the 
presence of the public, as for example where a party would be reasonably 
deterred by publicity from seeking relief at the hands of the court (z). Sec¬ 
tion 53 of the Indian Divorce Act, 1869, confers wide powers on the court 
and lays down that the whole or any part of proceedings under that Act can 
be heard if the court thinks fit, with closed doors; Section 33 of the Special 
Marriage Act, 1954, lays down that a proceeding under that Act shall be 
conducted in camera if either party thereto or the court so thinks fit to do. 
That section and the present section are in pari materia. 

If either party so desires the proceedings under the Act must be conducted 
in camera. Even where no such desire is expressed by any party the court 
may in its discretion direct that the proceedings shall not be in open court 
but bearing in mind the following observations of the Privy Council on the 
subject which are instructive; “But publicity is the authentic hall-mark of 
judicial as distinct from administrative procedure. The pubbc at large are 
directly interested in them (divorce and marriage) affecting as they do, not 
only the status of the two individuals immediately concerned but, not remotely 


Ifiiid n?)l l) L.T. 7-14; Pc .yfariindale (1894) 3 Ch. 
191. 

fr) Sec jMT L<inl Lorcbum in Scoit v. ScoM 
supra. 


fx) Cf Or. IS. R. 4. Civil Procedure Code. 

(I/) Scoif V. Scott (1913) A.C. 417. R^"en« e 
mav aUo he made to McFher$on v. McPherson 
fl936) 38 Bom. L.R. 468 (P.C.); CtOond v. Cfc- 


Proceedings may 
be in camero and 
may not be print¬ 
ed or published. 
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when taken in the mass, the entire social structure and the preservation of 
wholesome family life throughout the community’' (a). 

Restriction on publication and newspaper reports.—The section also lays 
dovm the strict rule that it shall not be lawful for any person to print or 
publish any matter relating to any proceedings under the Act (including 
newspaper reports) except with the previous permission of the court. The 
operation of this restriction is not confined to proceedings held in camera and 
the rule applies to all proceedings under the Act whether held in open court 
or otherwise. The rule is enacted so that reports of judicial proceedings 
relating to marital disputes may not produce an unhealthy influence on the 
public and to control those who cater to the prurient minded members of 
the public who revel in the unsavoury details of such cases. Any violation 
of the rule relating to printing and publication of any such matter has been 
made punishable under sub-section (2). In England there is a special enact¬ 
ment, the Judicial Proceedings (Regulation of Reports) Act, 1926, which 
regulates the publication of any particulars relating to matrimonial suits. 
Names of the parties, concise statement of the charges, decision of the court 
and some other matters are however, permitted to be published and the 
restrictions are substantially confined to indecent details calculated to injure 
public morals. The present section lays down that nothing in relation to any 

such proceeding can be printed or published without the previous permission 
of the court. 

23. (1) In any proceeding under this Act, whether defended 

or not, if the court is satisfied that— 

Decree in pro¬ 
ceedings. (a) any of the grounds for granting relief exists and 

the petitioner is not in any way taking advantage 
of his or her own wrong or disability for the purpose of 
such relief, and 

(b) where the ground of the petition is the ground specified in 
clause (f) of sub-section (1) of section 10, or in clause (i) 
of sub-section (1) of section 13, the petitioner has not in 
any manner been accessory to or connived at or condoned 
the act or acts complained of, or where the ground of the 
petition is cruelty, the petitioner has not in any manner 
condoned the cruelty, and 

(c) the petition is not presented or prosecuted in collusion with 
the respondent, and 

(d) there has not been any unnecessary or improper delay in 
instituting the proceeding, and 

(e) there is no other legal ground why relief should not be 
granted, 


(a) AfcPherson v. ^fcP/ler3on, 38 Bom. L.R. 468, 473, 474. 
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then, and in such a case, but not otherwise, the court shall decree 
such relief accordingly. 

(2) Before proceeding to grant any relief under this Act, it shall 
be the duty of the court in the first instance, in every case where it 
is possible so to do consistently with the nature and circumstances 
of the case, to make every endeavour to bring about a reconciliation 
between the parties. 

Power and duty of the court.—This section contains some vital clauses 
of considerable importance and consequence relating to the power and duty 
of the court in the matter of granting any of the reliefs recognized under the 
Act. In the main it follows the language of section 34 of the Special Mar¬ 
riage Act, 1954, in which the Legislature has partly adopted the phraseology 
of section 4 of the English Matrimonial Causes Act, 1950. But the provisions 
are not in pari mateina in all respects. 

The initial words of the section adopt the well-established principle of 
matrimonial law that decrees of dissolution of marriage are to be made only 
upon strict proof. Consent to a decree, direct or indirect, is not permissible. 
Proceedings under the Act are not of the character of ordinary suits and the 
standard of proof required is that the court must be satisfied that the ground 
for relief is established beyond reasonable doubt. It makes no difference 
whether the proceeding is defended or not. The court must vigilantly see 
that all the requirements of law are fulfilled and the safeguards provided in 
the section are duly observed. The language employed in sub-section (1) 
clearly shows that clauses (b) to (e) and the latter part of clause (a) lay 
down certain absolute bars to the granting of any relief under the Act. The 
words at the close of sub section (1) *'tken, and in such a case, but not other¬ 
wise, the court shall decree such relief accordingly” emphasize that relief in 
any proceeding under the Act cannot be granted to a petitioner who is in 
any way taking advantage of his or her own wrong or disability for the 
purpose of such relief. Such conduct or disability is an absolute bar to the 
petitioner’s right to seek relief from the court. The words also emphasize 
that connivance, condonation, collusion and unnecessary or improper delay 
are absolute bars to the granting of relief where they apply to the particular 
ground on which relief is sought. 

Sub-section (1) in effect lays down the following rules: 

(1) A decree for restitution of conjugal rights (b), judicial separation (c), 
declaration of nullity of marriage (d), annulment of voidable mar¬ 
riage (e), or divorce (/) can be granted only when any ground for 
granting the relief asked for is established to the satisfaction of the 
court. See “Standard of Proof” infra. 

(2) No relief can be granted to the petitioner if any of the absolute bars 
apply to the facts of the case. 

(h) S. 9. 

(c) S. 10. 

(d) S. 11. 


(c) S. 12. 
(f) S. 13. 
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The petition must be dismissed if the court is satisfied that the peti¬ 
tioner, though able to establish the ground for granting relief, is in 
any way taking advantage of his or her own wrong or disability for 
the purpose of such relief [cl. (a)]; 

« 

/ The petition must be dismissed if the court is not satisfied that the 
/ petitioned has not in any manner been accessory to or connived at or 

/ / \ condoned the act or acts of adultery where the petition is on that 

/ / ground (g), or has not in any manner condoned the cruelty where 

/ the petition is on that ground [cl. (b)]; 

/ The i>etition must be dismissed if the court is not satisfied that there 

/ is no collusion between the parties [cl. (c)]; 

I ' The petition must be dismissed if the court is not satisfied that there 

' has not been any unnecessary or improper delay in instituting the 

proceeding [cl. (d)]; 

The petition must be dismissed if there is any legal ground for not 
granting the relief [cl. (e)]. 

(3) Where the court is satisfied that any ground for granting the relief 
asked for exists and is also satisfied that none of the bars laid down 
in the sub-section apply to the facts of the case, it shall decree such 
relief. 


Standard of Proof: Corroboration.—It is a firmly established rule that the 
ground for relief in a matrimonial cause should be strictly proved. Reference 
has already been made to the subject under the heads of desertion (h), 
cruelty (i) and adultery (j). The standard of proof in case of all proceedings 
under the Act is that the court must be satisfied beyond all reasonable doubt 
that the ground for relief is proved and normally the court requires that the 
evidence of a spouse who charges the other spouse with a matrimonial offence 
should be corroborated. While the analogies and precedents of criminal law 
should have no authority in matrimonial causes the court would ordinarily 
be justified in requiring, not as a matter of law but as a rule of prudence, that 
where possible corroborative evidence should be led in order to satisfy the 
court that the allegations made are well founded. As for corroboration in 
case of adultery it has been observed that corroboration must be independent 
testimony which connects or tends to connect the offending spouse with the 
offence. Evidence of mere opportunity is not sufficient to constitute corro¬ 
boration, since opportunity may or may not be used (jl). But there is 
nothing to prevent the court from passing a decree even on uncorroborated 
testimony of the petitioner. The background of the case and surrounding 
circumstances may often furnish some corroborative evidence. In Biptn 
Chander v. Prahhawati (k) the Supreme Court referred to the law on the 


(g) See S. lOdKO and S. 13(l)(i}. 

(/i) pp. 714, 715, supra. 

(0 p. 725, supra. 

(f) pp. 730-731, supra. 

01) See Scnat v. Senat (1965) 2 All E.R. 505 
and cases there cited. 

(k) (1956) S.C.R. 838. 59 Bom. L.R. 322; 

Vira Reddi v. Kistamma (’69) A.M. 235. Also see 


William V. William (*34) A. Pat. 475 rcrueltyl: 
Joseph V. Ramamma (1922) 45 Mad. 982 fa^J- 
eryj. Reference may a?so be made to 
Chandra v. Meera Cuba (*70) A.C. 269 
Sachindrnnath v. Nilimn (^O) A.C. 38; Crt ^ 
Caller (1954) 1 All E.R. 536; Fairman v. Fatrman 
(1949) 1 All E.R. 938, (1949) P. 341. 
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subject in England and observed that though corroboration is not required 
as an absolute rule of law in proof of a matrimonial offence the court insists 
upon corroborative evidence unless its absence is accounted for to the satis¬ 
faction of the court. 

The section requires that before decreeing any relief in any proceeding 
under the Act the court must he satisfied — 

(a) that the ground for relief exists, meaning thereby that it is establish¬ 
ed, and 

(b) that to the granting of such relief there is no bar of any kind men¬ 
tioned in the section. 

The expression “satisfied” used in similar context has come up for consi¬ 
deration in England and the question has been discussed whether “satisfied” 
meant something less than “satisfied beyond reasonable doubt.” It would 
seem from recent decisions that the courts in England have come down on 
the side of the view that there is no distinction to be drawn between “satisfied” 
standing alone and the same expression accompanied by the words “beyond 
reasonable doubt.” 


In the Supreme Court case mentioned above (decided under a different 
enactment) it was observed that it was well settled that in proceedings for 
divorce the petitioner must prove the alleged offence beyond all reasonable 
doubt. The present section itself lays down a standard and puts adultery, 
cruelty and other matrimonial offences on the same footing. What is required 
is that there should be a strict inquiry into the matter. The word “strict” is 
sufficiently apt to describe the measure and standard of proof and it is sub¬ 
mitted that on a true construction, the expression “satisfied” used in this 
section does not connote anything less than proof beyond reasonable doubt or 
as it is sometimes said strict proof. The following observation of Lord 
Macdermott in a case decided by the House of Lords in England (1) should 
prove useful: “The jurisdiction in divorce involves the status of the parties 
and the public interest requires that the marriage bond shall not be set aside 
lightly or without strict inquiry. The terms of the statute recognise this 
plainly, and I think it would be quite out of keeping with the anxious nature 
of its provisions to hold that the court might be satisfied, in respect of a 
ground for dissolution, with something less than proof beyond reasonable 
doubt.” The evidence must go beyond a mere balance of probabilities and 
must satisfy what was described as the “guarded discretion of a reasonable 

and just man”. 

In White v. White (11) the Supreme Court was in general agreement 
with the decision of the House of Lords in Preston Jones v. Preston Jones (12) 
as laying down the correct test that the court must be satisfied beyond 
reasonable doubt about the commission of the matrimonial offence. Proof 
beyond reasonable doubt does not mean proof beyond the shadow of a doubt. 
It need not amount to certainty. The Supreme Court has also accepted this 


ti) Prc\ton Jnnei v. Praton Jonex 0951) A.C. 
591. 0951) 1 -AM E.R. 13S; Lord SimmorwU 

ailfjptcd this 

ference may be made also to Bhjth v. fllytn (19o6} 


1 All E. Rep. 524 (H.L.). 
01) 09.38) S.C.R. 1410. 
(^2) See f.D. (0 above. 
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principle of proof beyond reasonable doubt in Bipin Chander v. Prahkavati 
(13). In England, however, in a later decision in Blythe v. Blythe (13) some 
judges in the House of Lords have expressed the view that the word ‘satisfied’ 
did not mean satisfied beyond reasonable doubt and a matrimonial offence 
could be proved by a preponderance of probability and that the degree of 
probability depended on the gravity of the offence on the principle that “in 
proportion as the offence is grave so ought the proof to be clear”. In Bastable 
v. Bastable (13) the court of appeal in England observed that this principle 
should be applied until the matter has been further considered by the House 
of Lords and, further guidance had been received. The Supreme Court, as 
already pointed out, has accepted the rule of proof beyond reasonable doubt 
in case of matrimonial offences and that will continue to be the rule to be 
applied by courts under the Act. Reference may further be made to Notes 
under “Condonation” infra for standard of proof required to establish 
condonation. 


Admissions.—It is not unusual to find observations in some decided cases 
to the effect that judgment by admission is unknown to matrimonial cases. 
The court insists on strict proof that is proof beyond reasonable doubt of 
the matrimonial offence. Therefore, as a matter of practice it does not act 
on a mere admission or confession unless there is corroboration. There is, 
however, no absolute rule of law of evidence which precludes the court from 
acting on an admission. Of course, considerable caution is required and the 
court will act on any such admission only after ruling out the possibility of 
any collusion. In Mahendra v. Sushila (14) the Supreme Court observed; 


“Admissions are to be ignored on grounds of prudence only when the court, in 
the circumstances of a case, is of the opinion that the admissions of the parties 
may be collusive. If there be no ground for such a view, it would be proper 
for the court to act on those admissions without forcing the parties to lead other 
evidence to establish the facts admitted, unless of course the admissions arc 
contiadicted by the facts proved or a doubt is created by the proved facts as 
regards the correctness of the facts admitted.” 


No decree merely by consent of parties.—It is a well established rule of 
matrimonial jurisdictions that no judgment for dissolution of marriage can 
be obtained by consent of parties and it has repeatedly been said that judg¬ 
ment by default or by consent is unknown in matrimonial causes. Consent 
to a decree direct or indirect is inadmissible as was observed by the House 
of Lords in the undermentioned case (Z5). A decree for restitution of conjugal 
rights may, however, stand on a somewhat different footing. It has been 
held by a full bench of the High Court of Punjab and Haryana that a consen 
decree can be passed in such a case in certain circumstances and it wi 
depend upon the facts of each individual case whether such a decree is a 
good decree or not and if it is so passed it will not amount to a nullity ( L 
It can form the basis of divorce proceedings under section 13 (lA)(u). 
decree for judicial separation passed merely by consent of parties c^no 
be regarded as valid and the court may decline to grant a decree or ' or 
under section 13 (lA) (i) in case of any such consent decree (17). _ 


m) (1936) S.C.R. 838, 852; Blyth v. Biyth 

(1966) 1 All E.R. 524 (H.L.); (1966) A.C. 643. 
Reference mciy be made to Bastnblc v. Bostablc 
(1968) 3 All E.R. 701. Also see Sachindranath v. 
Nilima (’70) A.C. 38. 


(M) ('65) A.S.C. 364, 372. 

(/5) Russell V. Russell (1924) 

1/6) Joginder Singh v. Pushpu (’69) AJ*. & «. 
Hirakali v. Awasthi ("71) A.A. 201. 
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False defence.—In matrimonial proceedings the court is so vigilant to see that the 
burden of proof is properly discharged by the petitioner that though the putting forward 
of a false defence may destroy the respondent’s credibility that in itself is not regarded 
^ sufficient to ^tablish the truth of the petitioner’s case. The court does not ignore 
the possioihty that a spouse ‘‘conscious of innocence but believing herself the victim 
of a sport of nature, might, despairing of establishing the true defence, aUow herself 
to palter with the truth, and might induce others closely connected with her to lend 
themselves to prevarication or worse” ( 18 ). 

TTiough not determinative of the case the court can take into consideration the fact 

put forward a false defence. It may do so in examining the 
probabilities of the case and m assessing the case of the petitioner ( 19 ). 

, . . whether defended or not*.—A decree in any matrimonial proceeding 
under the Act is to be made only upon strict proof of the ground relied upon 
by the petitioner and it makes no difference whether the proceeding is defend¬ 
ed or not. In an ex parte case it is not enough for one of the parties to come 
forward and say something exactly following the terms of the Act. The pro¬ 
per course for the court, in an undefended proceeding, is to ask sufficient 
questions to make it reasonably clear what the precise facts are on which the 
petitioner relies for the relief that is claimed (m). The court must watch 
vigilantly to see that the evidence on which it acts is such only as it is entitled 
to receive. The fact that by allowing the proceedings to go undefended both 
the parties appear to be equally anxious to see that relief is granted is pre¬ 
cisely a reason why the court should be strict as to proof. No consideration 
of saving time and trouble can be a legitimate ground for admitting evidence 
which is inadmissible (n). The court must also satisfy itself that the safe¬ 
guards provided in the section are duly observed and insist upon corroborative 
evidence in proof of a matrimonial offence (nl). 

Discretion of the court: . . then, and in such a case, but not otherwise, 
the court shall decree such relief accordingly**.—A question of considerable 
importance and some difficulty must arise as to whether the language of the 
present section recognizes any discretion in the court in the matter of grant¬ 
ing or withholding relief in cases where the ground for granting relief exists 
and none of the absolute bars laid down in the latter part of cl. (a) and 
clauses (b) to (e) apply to the facts of the case. The words at the end of 
sub-section (1) *‘then, and in such a case, but not otherwise, the court shall 
decree such relief accordingly’' suggest that the Legislature has in the present 
section given a complete enactment and where none of those bars can be 
showm to apply to the facts of the case the court is bound to give relief and 
has no discretion to withhold the same. The identical words “then, and in 
such a case, but not otherwise, the court shall decree such relief accordingly” 
are used in sub section (1) of section 34 of the Special Marriage Act, 1954, 
which deals with duty of court in passing decrees in proceedings under that 
Act. The language of clauses (b), (d), (e) and (f) of that section is practi¬ 
cally identical with that employed in clauses (b) to (e) of the present section. 
But section 34 of that Act does not contain any rule similar to that in the 

(/8) Preston Jones v. Preston Jones supra per (»n) Wahh v. Walsh (1927) 29 Bom. 308, 310. 
Lord Nom^and at p. 405. Also see Bipincltandra Also see Alopbai v. Ramphal (’62) AMP 211 
V. PrahUaooti (’57) A.S.C. 176, 188; Sachindranalh (n) Russell v. Ruisell (1924) A.C. 687, 736. 

V. Nilima (’70) A.C. 38. (nl) quoted in Anupama v. Bhagabon’ (’72) A. 

((9) Vira Reddi v. Kistamma supra. Also see Orissa 163. 
hJahendra v. Sushila supra. 
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latter part of clause (a) of the present section which prevents a petitioner 
from taking advantage of his or her own wrong or disabihty even though 
the ground for relief may be shown to exist. That section read with section 
35 of that Act although it does not in terms so state would seem to leave 
it to the court to decide whether relief should or should not be granted to a 
petitioner who for instance is himself or herself shown to have been guilty 
of adultery, cruelty or desertion. In any such case the court may give to the 
respondent the same relief to which she or he would have been entitled if 
she or he had presented a petition seeking such relief. In England section 4 
of the Matrimonial Causes Act, 1950, contains the provisions that the court 
is not hound to pronounce a decree of divorce (nor a decree for judicial 
separation) and may dismiss the petition if it finds that the petitioner has 
been guilty— 

(a) of adultery committed during the marriage, or 

(b) of unreasonable delay in presenting or prosecuting the petition; or 

(c) of cruelty towards the other party to the marriage, or 

(d) where the ground of the petition is adultery or cruelty, of having without reason¬ 
able excuse deserted, or having without reasonable excuse wilfully separated 
himself or herself, from, the other party before the adultery or cruelty com¬ 
plained of; or 

(e) where the ^ound of the petition is adultery or unsoundneas of mind or desertion, 
of such wilful neglect or misconduct as has conduced to the adultery or un¬ 
soundness of mind or desertion. 

It will be noticed that the court in England has a discretion in all such cases 
to grant or withhold the rehef claimed by the petitioner even though the 
ground for relief complained of may be estabLshed. Decisions in England 
show that the discretion vested in the court, though said to be regulated dis¬ 
cretion, is in a way unfettered. In Blunt v. Blunt (o) the House of Lords 
adopted the view that the matters to be considered in the exercise of this dis¬ 
cretion cannot be reduced to any rules of an exhaustive character and the 
utmost that can be properly done is to indicate the chief considerations which 
ought to be weighed in appropriate cases as helping to arrive at a just con¬ 
clusion. There are on the other hand judicial statements of the nature that a 
loose and unfettered discretion of this sort upon matters of such grave import 
is a dangerous weapon and its exercise is likely to be the refuge of vagueness 
in decision and the harbour of half-formed thoughts; and that under cover of 
the word ‘discretion* a conclusion is apt to be formed upon a general impre^ 
sion of facts too numerous and minute to be perfectly brought together and 
weighed and sometimes not perfectly provided (p). Perhaps these coi^idera- 
tions weighed with the legislature in not adopting the rule of English law 
on the subject or that in the Indian Special Marriage Act, 1954, to cases to 
be decided under the present Act. It will also be noticed that the latter pa 
of clause (a) of the present section deals substantially with cases of the 
nature where discretion is exercised by the court in England on the 
of any wrong or misconduct of the petitioner and enacts that a decree s a 
not be granted to a petitioner who is in any way taking advantage o s or 
her own wrong or disability for the purpose of the relief. The sc erne an 

(o) (1943) A.C. 517; (1943) 2 All. E.R. 76. IP & D- 644. 

Ip) Morgan v. Morgan and Porter (1869) L.R. 
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framework of the English enactment, the Indian Special Marriage Act, 1954, 
and the present Act are not identical and little, if any, assistance is tO' be 
derived from the knowledge that under the analogous enactments a measure 
of unfettered discretion is vested in the court. To ascertain the law under 
the present enactment it is necessary to consider the present section as it 
is and it is submitted that no such discretion as hitherto understood can be 
exercised by the court in cases to be decided under the present Act and 
even though it may appear that both the parties are in the wrong, relief 
should not be denied to the petitioner where the court is satisfied that the 
ground for relief has been established and the petitioner is not in any way 
taking advantage of his or her own wrong or disability for the purpose of 
such relief. Reference may be made to Notes under cl. (a) infra. 

Petition for divorce: Judicial separation may be granted.—In a petition 
for divorce where the court is not satisfied that the ground on which it is 
founded is established it would be competent to the court to grant relief by 
way of judicial separation if the evidence before the court is sufficient to 
satisfy the court that a ground for such relief exists (q). The desirable 
course would be to allow an amendment of the petition, raise a proper issue, 
and then determine the matter. 

CL (a): . . taking advantage of his or her own wrong or disability. 

.”_The latter part of clause (a) read with the words at the end of sub¬ 
section (1) “then and in such a case, but not otherwise” makes it abundantly 
clear that the court cannot pass a decree granting any relief under the Act 
in favour of a petitioner who is in any way taking advantage of his or her 
own wrong or disability for the purpose of such relief and it is not enough 
that the petitioner has established the ground on which relief is sought; and 
if that is so his or her own wrong or disability is an absolute bar to the relief 
sought by the petitioner. The rule is based on the principle of justice that 
a wrongdoer should not be permitted to take advantage of his or her own 
wrong or disability while seeking relief at the hands of the court in any 
matrimonial proceeding. Thus for instance relief on the ground of adultery 
of the respondent, cannot b^j^anted to a petitioner whose own adultery or 
any other wrong (such for example desertion) has in any serious degree 
contributed to the misconduct of the respondent;' Similarly no relief can be 
granted to a petitioner—where the ground of the petition is adultery or 
unsoundness of mind or desertion and the petitioner has been guilty of such 
wilful neglect or misconduct as has conduced to the adultery or unsoundness 
of mind or desertion; or where the ground of the petition is cruelty the 
petitioner was himself or herself guilty of extreme provocation or of cruelty 
or had without reasonable excuse deserted or had without reasonable excuse 
separated himself or herself from the respondent and it appears that in seeking 
relief from the court on any of these grounds the petitioner is taking advan¬ 
tage of his or her own wrong; and similarly where the ground of the petition 
is failure on the part of the respondent to comply with a decree for restitution 
of conjugal rights (r) the petitioner has himself or herself prevented compli- 


Brounr v. Brnnne (’37) A. Oudh 52; FoivU (r) See p. 751, supra. 
V. Fowl^ (1878) 4 Cal. 260. 

HL-50 
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ance of the terms of the decree by the respondent. The ‘wrong* (s) of which 
a petitioner may be said to take advantage and which disentitles him or her 
to relief under the Act even if the ground on which the petition is founded is 
established, though a compendious and a broad phrase, must be understood 
in a restrictive sense. It is submitted that it means some matrimonial offence 
on the part of the petitioner or some matrimonial wrong-doing which must be 
regarded as a grave and weighty matter or as something grave and convinc¬ 
ing. And the mere fact that the petitioner also is not free from blame is not 
enough to invite the operation of the rule. It is of the essence of the applica¬ 
tion of the rule that the ‘wrong’ or ‘disability’ must be of such a grave nature 
that to grant relief to the p)etitioner notwithstanding the same would be to 
permit the petitioner to take advantage of his or her own wrong. Each case 
must depend on its own facts and circumstances and it is not possible to expect 
a comprehensive statement as to what may constitute ‘wrong’ within the 
ambit of the rule. In arriving at its conclusion the court will certainly have 
regard to the intendment and scheme of the Act which is to discourage divorce 
but not withhold relief when the marriage has completely failed or broken 
down. The present rule is not intended to cause great hardship or drive 
parties to act in collusion with one another. 

Reference may be made to Notes under section 13 (lA) (i) and section 
13 (lA) (ii) ante. 

Reference may be made to Notes under “Insincerity: Approbation’’ at 
737-738 supra. 


Connivance.—Where the ground for relief is that adultery was committed 
by the respondent as specified in s. 10 or that the respondent is living in 
adultery as specified in section 13 it is the duty of the court to inquire, so 
far as it reasonably can, into the matter and satisfy itself that the petitioner 
was not accessory to the offence and that there was no connivance on his part 
of the act or acts complained of. Clause (b) of sub-section (1) lays down 
this rule. 


Connivance is anticipatory willing consent or culpable passive acquies¬ 
cence in a course of conduct reasonably likely to lead to the commission o 
adultery. To constitute connivance, active corruption is not necessary u 
corrupt intention is essential. Passive acquiescence with the intention an m 
the expectation that guilt will follow may suffice; but there must ^ 
ment of consent express or implied. Mere inattention, negligence, 
ness of apprehension, or imprudence are not connivance. What is to e con 
sidered is the intention of the party and not his wisdom. Where t ere is 
active consent the intention is impliedly corrupt and the defence is ® ^ 

But where it has to be implied from certain acts or conduct it must s 
to have proceeded from a corrupt motive. The doctrine rests on e pnnc p 
of the Ecclesiastical Courts that the petitioner cannot take advantage o 
own wrong and must “come with clean hands and has its source an 


(*) The mere fact that a wife waj Kving sepa- 
rate from her husband will not disentiDe her from 
•eeking divorce oo the ground [sectioo 13(3)] that 
the husband had married a secood wife m case oi 


a marriage solemnised 
operatioo: hiohanial v. 
71. 


before the Act came * 
Mohan Bai ('58) A. 
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limitations in the maxim volenti non fit injuria. It is not necessary, however, 
to show that the spouse against whom connivance is alleged was an accessory 
before the fact. That is stated in the section as a separate matter for consi¬ 
deration. 

It is of the essence of connivance that it precedes the event and, generally 
speaking, the material event is the inception of the adultery and not its repe¬ 
tition, although the facts may be such that connivance at the continuance of 
an adulterous association shows that the husbanil must be taken to have con¬ 
nived at it from the first (t), 

The expression ‘passive acquiescence’ used in the present context is apt to 
be misleading if the element of intention and consent is left out of account. 
A husband who having reason to suspect that his wife commits adultery seeks 
proof of it and keeps a watch on her or employs an agent to do so or so 
conducts himself that the wife gets an opportunity for its continuance is not 
guilty of connivance if he does nothing to encourage her in the commission 
of the offence (u). But if the petitioner deliberately fosters and encourages 
situations to arise and knows that adultery is likely to result he is guilty of 
connivance and it is no answer that the motive was to obtain conclusive 

proof (u). 

In a case in England a note of warning was ^ven by Lord Merri- 
man (w) which it is submitted must not go unheeded. “Much of the difficulty 
in dealing with the question of connivance arises from the fact that in the 
past judges have gone beyond the facts of the particular case in an attempt 
to lay down general principles of wider application. In our opinion it is of 
the utmost importance to bear in mind that the issue is whether on the facts 
of the particular case the husband was or was not guilty of the corrupt inten¬ 
tion of promoting or encouraging either the initiation or the continuance of 
the wife’s adultery; and that the court should not allow its judgment to be 
affected by importing, as principles of universal application, pronouncements 
made with regard to wholly different circumstances, and so be led to a con¬ 
clusion contrary to the justice of the case.” 

When it is said that connivance is an absolute bar it does not mean that 
adultery with one person which has been connived at excludes all relief for 
all time in respect of subsequent adultery with another person. Once the 
court has found connivance it must investigate all the circumstances, including 
the lapse of time between the adulteries, and then decide whether or not the 
connivance has spent its force before the subsequent adultery has been com¬ 
mitted (x). 


Condonation.—Clause (b) of sub-section (1) in terms lays down the effect 
of the doctrine of condonation. It rules in substance that: 


(t) ChurcJimnn v. Churchman (1945) 2 All E.R. 
190, 194, (1945) P. 44; Mudgc v. Miidge (1950) 
1 All E.R. 607. Rcfprrnce may be made to B(ch- 
monrl v. Richmond (1952) 1 All E.R. 838. 

(lO DoiigJos V. Dot»ff/a# (1950) 2 All E.R. 748; 
Mudge V. Miidge (19.50) 1 All E-R. 

17.3. Rumbelo\o v. Rumbelow ami Hadden (1965) 


All E.R. 767 [husband “wilfully blind" to wife's 
adultery!. 

(o) Manning v. Manning (1950) 1 All E.R. 602. 
(u:) Churchman v. Churchman (1943) 2 All E.R. 
190, 195. 

(*) Gortt V. Corn (1951) 2 All E.R. 956, 957. 
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a petition for judicial separation on the ground of adultery specified in 
section 10(1) (f), or 

a petition for divorce on the ground that the other spouse is living in 
adultery specified in section 13(1) (i), or 

a petition founded on cruelty [section 10(1) (b)], 

shall be dismissed, unless the court is satisfied that the petitioner has not in 
any manner condoned the adultery or cruelty. 

Adultery and cruelty are in terms stated in clause (b) of tliis section as 
condonable marital offences. Clause (b) is also explicit that condonation is 
an absolute bar to the granting of any relief in case of the offences under 
sections 10(1) (f), 13(1) (i) and 10(1) (b). The court has no discretion in the 
matter and if it is satisfied that the petitioner has in any manner condoned 
the act or acts of adultery or the cruelty complained, the petition must be 
dismissed. 


The Act does not define ‘condonation.* Nor has any compendious defini¬ 
tion touching all its aspects been judicially given. The generally accepted 
meaning is that it is forgiveness and reinstatement with knowledge of all 
material facts. It is regarded as forgiveness express or implied for a breach 
of a matrimonial offence with the implied condition that the offence will not 
be repeated. In respect of its operation condonation is described as “blotting 
out of the offence’* so as to restore the offending spouse to the same position 
which he or she occupied before the offence was committed. The phrase 
“blotting out of the offence” is not used in this context in its literal sense 
because an offence having been committed cannot actually be blotted out, and 
because it is recognised that condonation is always coupled with an implied 
condition of the offending spouse being in future of good behaviour. Where 
there is no breach of this implied condition and no fraud in the matter for¬ 
giveness stands as complete, absolute and irrevocable. Therefore, condona¬ 
tion consists of a factum of reinstatement and animus remittendi. It rests 
on the principle that in a case where statu-s quo ante between the spouses has 
been restored, that which is forgiven must be regarded in the eye of the law 
as forgotten and obliterated; and since the result is obliteration of the condon 
ed offence it cannot be used for any purpose whatever (unless subsequen y 
revived) and the condoned spouse becomes rectus et integer. This is e 
foundation of the doctrine of condonation (z ). 


Condonation has been the subject of many decisions and dicta m & 
courts in England. It has been emphasised that there are two elemen in 
condonation, the first being forgiveness, and the second being reinsta * 

The implications of condonation were authoritatively stated by r mi 
L.C. in Henderson v. Henderson (a): Condonation i- 

confirmed or made effective by reinstatement. The essence ° ® 

—taking the case where it is the wife who has been guilty o *^^^ 0 

offence—that the husband with knowledge of the life’s offence . 

his forgiveness by reinstating her as his wife. Whether this fur 


(z) Chandrabhagabai v. Raiaram (1955) 57 Bom. 
L.R. 946, 949. 


(a) 


(1944) A.C. 49; (1944) 1 


E.R. 
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statement goes to the length of connubial intercourse depends on circum¬ 
stances, for there may be cases where it is enough to say that the wife has 
been received back into the position of wife in the home, though further 
intercourse has pot taken place. It is clearly established that this forgiveness 
is conditional—conditional on the condoned spouse thereafter fulfilling in all 
respects the obligations of marriage—so that, if any matrimonial offence is 
afterwards committed by him or her—whether or not the same as that 
condoned and whether or not in itself giving ground for divorce or judi¬ 
cial separation—the condonation ceases to have effect. The offence condon^ 
and all its consequences are for all purposes revived. It is this characteristic 
of revival of the condoned offence which invited the observation that the 
expression forgiveness is misleading as an interpretation of condonation since 
it is only conditional and that the real import of condonation is “a condition^ 
waiver of the right of the injured spouse to take matrimonial proceedings” 
(b). It will be seen that no description of condonation would give its true 
and full import without stressing its essential characteristic of reinstatement 
which postulates an intention to forgive and remit the wrong. 

Reinstatement of the offending spouse is a prime requirement of the 
doctrine and mere forgiveness of the matrimonial offence is not sufficient 
though of course where there is satisfactory evidence of reinstatement after 
knowledge of the offence it may not be difficult to conclude that the offence 
was or must be deemed to have been forgiven. There is a disUnction between 
forgiveness and condonation and the distinction lies in the fact that condona¬ 
tion implies a complete reconcihation in the sense of reinstating the offender 
to conjugal cohabitation or intercourse (c). Reconciliation is the test of con¬ 
donation. Condonation need not be express; it may be implied from the con¬ 
duct of the parties and circumstances of the case. Though not a matter of an 
agreement in the strict sense there must be an intention to forgive on the part 
of offended spouse and willingness to be forgiven by the other. It is not a 

unilateral matter. 

“Forgiveness” must be understood not in any psychological or theological 
sense implying that no resentment at the wrong is any longer felt, but in 
the legal" sense as implying merely that the legal remedy is waived (cl). 
Forgiveness must have the element of being mutual. There would be no 
condonation if the guilty spouse did not wish to be forgiven (c2). 

Though there is a presumption against condonation which is an affirmative 
defence it is a defence favoured by the law. 


Knowledge of the matrimonial offence.—Condonation to be effective and 
binding must rest on reinstatement and animus remittendi. The intention to 
forgive and subsequent reinstatement must be with knowledge of the material 
facts of the antecedent guilt. It is sometimes said that condonation can take 
place only when the offended spouse has full knowledge of all the circum¬ 
stances of the particular offence forgiven (d). Mere suspicion of the offence 


ffc) Cramp v. Cramp and Freeman (1920) P. 
168. Also see Perry v. Perry (1952) 1 All E.R. 
1076, 1080. (1952) P. 203. 

(c) Emmanttal v. A/anrfofci'ni (*46) A-N. 69, 71; 
Sr«. Croix V. Sre. Croix (1917) 44 Cal. 1091, 1109. 


(cl) Raytleo on Divorce 10th Editioo p. 284 note 
(a). 

(c2) Ford V. Ford (1970) 3 All E.R. 188. 

(rf) Sre. Croix v. Ste. Croix (1917) 44 Cal. 1091; 
Emmanuel v. Mandakini (‘46) A.N. 69. 
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VTOuId not invite the operation of the doctrine (e), Belief in the fact that the 
offence had been committed foUowed by forgiveness and return to cohabita- 
tion may suffice even if there was not full knowledge of all the circumstances 
of the offence. But mere belief of itself does not constitute knowledge (/). 

Continuance or resumption of sexual intercourse.—The fact that the 
husband cohabited with the wife for some months even after knowledge that 
she had had sexual intercourse with another person would be sufficient to 
constitute condonation (/I) . It would be repugnant to decency and good sense 
to allow a husband to say that he had had sexual intercourse with his 
wife and yet did not forgive her because he did not intend to remit the 
wrong done to him; he would be thereby approbating and reprobating the 
marriage. In England the decision of the House of Lords in Henderson v. 
Henderson (g) is conclusive on this point and there is no reason why the 
same principle should not be applicable in cases arising under the present 
enactment. It was said by Lord Simon LC. in that case that where sexual 
intercourse had taken place, “this will, subject to one exception, amount to 
clear proof that the husband has carried his forgiveness into effect.” The 
sole exception is in the case of fraud. Sexual intercourse, therefore, consti¬ 
tutes reinstatement of the wife even though the husband intended it only as a 
means of bringing about a reconciliation which was not effected. The prin¬ 
ciple, however, has not been applied in the reverse case of condonation by the 
wife and it has been held that an act of sexual intercourse is not conclusive 
proof that she has condoned her husband’s matrimonial offence and that it 
does not raise an irrebuttable presumption that cohabitation has been resumed 
(h), It may be asked why there should be this difference at a time when it is 
usually said that both the spouses should be placed on the same legal footing. 
The answers suggested are that circumstances may make it difficult for a wife 
to refuse sexual intercourse and her consent should not be regarded as an un- 
^uivocal act and secondly that the husband should not be allowed to say that 
it is not conclusive evidence because of the extreme prejudice which the wife 
may suffer if she has a child as a result of it. The principle stated in an old 
case (i) in the Ecclesiastical Courts in England by Lord Stowell may be found 
useful in cases arising under the present enactment: “The effect of cohabi¬ 
tation is justly held less stringent on the wife, she is more sub potestate, more 
inops consilli; she may entertain more hopes of recovery and reform of her 
husband. In the House of Lords case referred to above it was pointed out 
that the conclusion of condonation by an innocent wife of her husband's pre¬ 
vious misconduct is not in all cases so strictly drawn from the fact of subse¬ 
quent intercourse, for there may be instances where the innocent wife, owing 
to the difficulties of her situation, may have no means of immediately breaking 
off relations (j). 


(e) For a useful discussion on the question of 
‘Tcnowlcdge" see Burch v. Burch (1958) 1 E.R. 
848. 

if) Burch V. Burch, supra. 

(/l) Chandra Mohini v. Acimuh (’67) A.S.C. 
581. 

{£) <1944) A.C. 49, (1944) 1 All E.R. 44; Mas- 


lin V. Maslin (1952) 1 All E.R. 477; 

Viney (1951) 2 All E.R. 204, (1952) P. 457; 

V. Wells (1954) 3 AM E.R. 491. „ 

(h) Mummery v. Mummary (1942) 1 All E.*. 

553, (1942) P. 107. 

(i) Baeby v. Beeby 1 Hag. E««. 798. 

(/) Henderson v. Henderson^ tttpfa, at R. 45. 


S. 23 


THE HINDU MARRIAGE ACT 


791 


Forgfiveness is conditional but condonation is not a contingent contract. 
Language is to be met with in numerous decisions that forgiveness is condi¬ 
tional. The condition rather implied by law as the basis of it than expressed 
in so many words is said to be that the forgiven spouse will not in future com¬ 
mit any “matrimonial wrongdoing” or any “matrimonial misconduct or any 
“matrimonial offence” or “a breach of the marriage vows.” In an oft quoted 
passage (k) the matter has been put thus; “Tlie plain reason and the good 
sense of the implied condition is that ‘you shall not only abstain from . . . (the 
offence in question), but shall in future treat me—in every respect treat me— 
with conjugal kindness’—on this condition I will overlook the past injuries you 
have done me.” It would seem that the more illuminating statement is that 
of Lord Simon (1): “Conditional on the condoned spouse thereafter fulfilling 
in all respects the obligations of marriage.” This has considerable bearing on 
the question of revival of the matrimonial offence. See “Revival of the matri¬ 
monial offence,” post. 

Condonation, however, is not a contract or a contingent contract. It is the 
overlooking of past wrongs accompanied by action on the part of the aggriev¬ 
ed spouse which shows that they are really forgiven, and the circumstance 
that the guilty party, before or at the time of condonation, makes promises as 
to future conduct cannot lead to the consequence that previous offences are 
no longer condoned, if and when the promises are afterwards repudiated. The 
result might be different if it could be shown that the husband’s forgiveness 
and taking back of his wife was procured by the wife’s deliberately misrepre¬ 
senting her true state of mind (m). 

Revival of matrimonial offence.—Reinstatement of the guilty spouse which 
postulates an intention to forgive and remit the wrong being conditional, the 
necessary legal implication is that if any matrimonial offence is afterwards 
committed the condonation ceases to have effect, or, as it is sometimes said, 
is cancelled and the offence condoned and all its consequences are for all pur¬ 
poses revived. The condition involved in reinstatement is not that the same 
matrimonial offence will not be committed in future but, as already pointed 
out, that the condoned spouse will in future fulfil in all respects the obliga¬ 
tions of marriage (n). It is not necessary that the subsequent )ffence should 
be ejusdem generis as the original offence. The phrase “matrimonial offence” 
used in this context in relation to the future conduct of the condoned spouse 
is not to be understood as a statutory expression but merely as one used com¬ 
pendiously to include any violation of the obligations of marriage though 
mostly the future acts complained of are of the nature of adultery, cruelty or 
desertion. It is not necessary, therefore, that this subsequent matrimonial 
offence need be such as would of itself give adequate ground for divorce or 
judicial separation. Thus for instance where the condoned offence was adult¬ 
ery it will not be incumbent on the forgiving spouse to establish an act or acts 
of adultery but proof of gross misconduct falling short of adultery will suffice 
(o). And commission by the condoned spouse of a matrimonial offence less 

I 

V. Bni Gahi (1927) 29 Bom. L.B. 1316. 

fo) Kcnif} V. Kctnff (1933) 2 All E.R. 533; 3for* 
TOO \\ Morctw (1920) 47 Cal. 1068. Reference 
mav also be made ko Cuudij v. Cundy (1956) 1 AU 
E.R. 245. 


(A) Oufont V. lyiiffint (182^) 1 Hag. Ecc, 733, 
762. 

J) flendcr§en v. Ilendenon. iupra. 

im) Hrn(fmr>ii v. Hettdenon, vtpra. 

in) Henderson v. Henderson, supra; Premchand 
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than legal cruelty will be sufficient if the conduct complained of is such 
as, if persisted m, wiU make married life together impossible (p). And wilful 
neglect in providing reasonable maintenance for a wife can revive condoned 
cruelty (pl)- Language is to be met with that even slight acts of matrimonial 
v^ongdoing by the condoned spouse may be sufficient to revive the condoned 
offence and that the more serious the original offence the less grave need be 
the subsequent matters. These statements are, of course, unexceptionable 
but they must be understood in their proper context and as giving no more 
than a comparative idea of the matter. A good deal less may be sufficient but 
the matter must be approached with great care and caution. In case, for 
instance, of condoned cruelty of a serious nature, when the law speaks of 
condonation and revival, it means that the offence is condoned on the condi¬ 
tion that there shall be in the future a proper compliance with the matrimonial 
decencies and duties, and a person who goes back to live with his or her 
s^use goes back on that implied condition alone. It can hardly be said 
that there should be a repetition of the whole course of ill treatment or'that 
there should be even the same kind or degree of ill treatment. The homely 
metaphor that the camel needs protection from the last straw which is to break 
its back or even from the penultimate straw which threatens to do so has not 
remained judicially unnoticed and may perhaps serve to explain the principle. 
The test would be: Are the various acts of subsequent breaches of conjugal 
kindness such as to make life between husband and wife impossible or tend 
to make it impossible? If the marriage breaks down afresh by reason of the 
.subsequent conduct of the guilty spouse without any fault of the other inno¬ 
cent party, the latter is entitled to rely on the original guilty act as a ground 
for relief. 


The rule that condonation is conditional and that therefore if any matri¬ 
monial offence is committed after condonation there is a revival of that which 
was condoned does not mean that the condonation remains conditional for all 
time to come. It is true that the guilty party is, so to speak, taken back on 
probation. The probationary period does not, however, necessarily last for 
life, and a point may be reached, where, by his or her good behaviour, the 
guilty party may become worthy of the trust and confidence of the other. The 
further that past offences recede into the distance, so much the more does it 
become difficult to revive them, and the time may come when the proper 
inference is that the forgiveness is no longer conditional but has become 
absolute (q). Thus for instance if adultery has been condoned say for seven 
years a wife may not be entitled to say that it is revived because the husband 
has on one occasion slapped her face (r). Applying the same principle it was 
held that where certain incidents alleged to have taken place amounted to 
acts of cruelty but the parties had thereafter lived a normal married life for 
some years, a subsequent act alleged to amount to cruelty would not have 
the effect of reviving previous cruelty (s). 

Condonatimi in case of offences other than adultery or cruelty.—It is true 
that there is no reference in clause (b) of sub-section (1) to condonation as 

(p) Richardson v. Richardson (1949) 2 All E.R. Iq) Beale v. Beale (1950) 2 ^11 E.R. 539. WO. 

330 (C.A.); Thompson v. Thompson (1912) 39 Cal. (r) Richardson v. Richardson (194») nii 

395. 330, 332. 

(pl) Dunn V. Dunn (1962) 3 All E.R. 587. (*) Beale v. Beale, supra. 
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regards a petition by the wife on the ground that her husband has been guilty 
of rape, sodomy or bestiality [Section 13(2) (ii)] but in those cases condo¬ 
nation may be made applicable by analogy (t). Even if no such analogy is 
permissible there would not be much difficulty because if a wife were to 
petition for divorce on any of these grounds after forgiving the guilty husband 
the factor of delay would mostly be present and disentitle her from getting 
relief. The doctrine of condonation, as already pointed out, is inappropriate 
and inapplicable to the offence of desertion (u). 

Standard of proof,—This clause required that the court should be ‘satis¬ 
fied’ that the petitioner has not condoned the act or acts complained of before 
relief can be given in cases covered by it. In England it has been held by the 
Houses of Lords in Blytk v. Blyth (ul) that it is not incumbent that condo¬ 
nation should be established beyond reasonable doubt and that so far as bars 
to divorce are concerned, like connivance or condonation, the petitioner need 
only show that on balance of probability he did not connive or condone. It is 
submitted that under the present section though the standard is the .same for 
all matters there is nothing in the decisions of the Supreme Court relating to 
standard of proof in case of matrimonial offences which can be said to militate 
against acceptance of the above view in resr-ect of bars like connivance or 
condonation. 

Collusion.—Clause (c) of sub-section (1) lays down that the court shall 
pass a decree in any proceedings under the Act only if it is satisfied inter alia 
that the petition is not presented or prosecuted in collusion with the respond¬ 
ent. If the initiation of any proceeding under the Act be procured, or its 
conduct (especially if abstention from defence be a term) provided for by 
agreement between the parties, or their agents, that constitutes collusion (u). 
Collusion may consist in an understanding express or implied that the court 
shall be deceived by misrepresentation, exaggeration or suppression of facts. 
There must be present an element of corruption or perversion of justice. 

It is the duty of the court to inquire, so far as it reasonably can, into the 
matter and satisfy itself that there is no collusion between the parties. If 
there is reason to suspect collusion between the parties the court will examine 
the matter with anxious care because collusive bargains affecting matrimonial 
causes tend to pervert the course of justice and seek to prevent the court from 
retaining control in such matters which it is its duty to exercise. 

There is a presumption of innocence, which, however, may be counter¬ 
balanced by circumstances which lead to suspicions. In such a case the parly 
who is seeking relief from the court must discharge the legal burden of nega¬ 
tiving collusion and satisfy the court that there has been no coUusion between 
the parties or their agents (lo). As to standard of proof in the matter of 
collusion reference may be made to Notes under “Standard of Proof” in the 
matter of condonation supra. 

(I) Perry v. Perry (1952) 1 AH E.R. 1076, 1082, 

(1952) P. 203. 

(u) See p. 715, supra. 

(ul) (1966) 1 All E.R. 524. 

(o) Churehtvard v. Churchward and Holliday 


(1895) P. 7; Sre. Croix v. Ste. Croix (1917) 44 Cal. 
1091. 

(ic) Lowndes v. Lowndes (1950) 1 All E.R. 999, 
1003, 1004, (1950) P. 223. 
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The parties, often quite reasonably, in anticipation of a divorce make 
arrangements in respect of such matters as joint property or household, the 
maintenance of the wife, the custody of the children and sometimes as to 
costs. Such arrangements are not collusive so long as they do not tend to 
pervert the course of justice. They often have to be made as a matter of 
necessity. They only amount to collusion if one party or the other uses them 
as a bribe—for instance, if a husband promises excessive maintenance as a 
bribe to pursuade his wife to bring divorce proceedings or, if he promises to 
let the wife have the custody of the children to induce her to abstain from 
defending herself. Parties may even compromise a claim for daimages in 
divorce proceedings so long as the agreement does not tend to pervent the 
course of justice and it is brought to the notice of the court and sanctioned 
by the court. The reason why these matters have to be brought before the 
court is that the judge can inquire whether there is collusion or not. Unless 
sanctioned by the court such arrangements are invalid. It is, therefore, the 
duty of the parties and their professional advisers to bring such facts to the 
notice of the court (x). 


Delay.—Clause (d) lays down unnecessary or improper delay in institut¬ 
ing proceeding as one of the absolute bars to the granting of any relief under 
the Act. The scheme and framework of the present Act on the question of 
discretion of the court ih the matter of granting or withholding relief is, as 
already pointed out (y) different from that of other analogous legislations. 
Unreasonable delay in presenting or prosecuting a petition for divorce or judi¬ 
cial separation is not an absolute but a discretionary bar under English Law 
(Matrimonial Causes Act, 1950, section 4) and the Indian Divorce Act, 1869, 
and it will be necessary to bear that in mind in determining cases which fall 
for consideration under the present clause when reference is made to deci¬ 
sions under such analogous law. An examination of cases decided under the 
English law and the Indian Divorce Act, 1869, under the head of discretion 
will show that they were founded on considerations which are not now parti¬ 
cularly emphasized in England and it will be noticed that the more modem 
trend is to exercise a liberal discretion in many instances when formerly a 
decree would have been refused on the ground of unreasonable delay ri 
authoritative statement on the subject of discretion was given by Simon 

L.C. in the leading case of Blunt v. Blunt (z) where the chief considerations 
which ought to weigh in helping the court to arrive at a just conclusion were 
indicated. It was also observed in that case that one consideration ® ^ 

general character which must be regarded as of primary import^ce in 
matter of the operation of discretionary bars was the interest of the 
nity at large, to be judged by maintaining a true balance -a 

the binding sanctity of marriage and the social considerations w ic m 
contrary to public policy to insist on the maintenance of a union w c 

utterly broken down. It was also observed that in recent ® ration 

deration had operated to induce the court to exercise a favourable fee 
in many instances where in an earlier time a decree woul cer ^ 

been refused. Applying the principles enunciated m the above case c 


fi) Tente v. Burt (1951) 2 AU E.R. 433, 434, 
(1951) P. 438. 


(y) P. 783. supra. 

(*) (1943) A.C. 517; 


(1943) 2 All IJt. “W- 
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England have in the recent decisions condoned what was admittedly culpable 
delay and granted decrees for divorce (a). 

The expression “unnecessary or improper delay” it is submitted connotes 
culpable delay. In England it has been held that the expression “unreason¬ 
able delay” used in the Matrimonial Causes Act, 1950, in section 4(2), proviso 
(i), envisages culpable delay (b). Though the court under the present section 
has no discretion in the matter and is bound to refuse relief where there is 
unnecessary or improper delay in instituting proceeding and is not empower¬ 
ed to condone the same it would seem that the absolute bar would be permit¬ 
ted to operate only in cases of culpable delay. Consideration of the applica¬ 
tion of the bar of delay may arise in a variety of cases and it would be impos¬ 
sible to expect rules which may be of assistance in all cases (bl). Nor does it 
seen> possible to list cases in which delay would be regarded as falling short 
of the rule which bars relief where it is unnecessary or improper. Delay 
resulting from ignorance of law has under analogous law been sometimes 
accepted as not unreasonable. Delay caused by the petitioner’s want of means 
and the poverty of the petitioner would not be regarded as unnecessary or 
improper delay (b2). Unwillingness to involve members of the petitioner’s 
family in family difficulties; regard for their feelings (c); consideration of 
the honour and prestige of the family; fear of scandal and desire to avoid a 
final break-up if possible; reasonable hope of reconciliation are some of the 
factors which have been taken into consideration by courts when they are 
relied upon for the purpose of showing that delay was not unnecessary or 
improper. Patience and forbearance on the part of a spouse and particularly 
the wife and considerations of welfare and position and interest of children of 
the marriage may warrant putting off legal action for redress and the court 
would in any such case be extremely slow in holding that there was unneces¬ 
sary or improper delay in instituting the proceeding. Absence of a showing 
of disadvantage to the respondent can also be a factor which may weigh with 
the court. It must be noted that cases determined on the footing that delay 
is not an absolute bar to relief in matrimonial causes but a matter of discretion 
with the court would not be of great assistance in applying the present section 
which lays down a definite rule and an absolute bar to the granting of any 
relief under the Act. Therefore, the question would not be whether discre¬ 
tion should or should not be exercised in favour of a petitioner where there is 
delay but whether there is satisfactory explanation for the delay. 

Where the ground of the petition for judicial separation or divorce is 
adultery and there is an issue as to unnecessary or improper delay or where it 
appears to the Court that there has been undue delay in instituting the pro¬ 
ceeding, there are two questions in such case which first require to be consi¬ 
dered, namely, when did the petitioner first know or had reason to believe 


(rt) Purtof} V. Piirion and George (1956) 3 All 
E.R. 952 Ketj v. Ketj (1956) 3 All E.R. 935. 
ih) Kcij V. Key (1936) 3 All E.R. 953, 956.^ 
tb\) Reference may be made to S. v. R. (*58) 
A, Delhi 79 where a delay of six years after the 
parties began to live separately was held satis- 
factorib explained. Also sec Leela v. R. A. Sing/i 
<•63 A. Raj. 178; A. v. B. (“67) A. Punj. 152 
<pre-Act marriages); Nfrmoo v. Nikka Ram (*68) 


A. Delhi 260 (eleven years: pre Act marriage); 
Lafifhamma v. Kannon (*66) A. Mys. 178 (pre« 
Act marriage). 

j (b2) Moreno v, Moreno (1920) 47 Cal. 1068; 
Key V. Key (1956) 3 AH E.R. 933; Becker v. 
Becker (1966) All E.R. 894. 

(c) For instance see S. v. R. (•68) A. Delhi 
79; Jyotifh Chandra v. Meera Cuba (*70) A.C. 
266 (avoidance of scandal). 
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that the respondent had committed adultery? and, when did the petitioner 
first take action in order to obtain the relief? A further question to be consi¬ 
dered is whether there is some reasonable explanation for the delay and if 
there is some explanation which is satisfactory the delay cannot be said to 
be unnecessary or improper (cl). Inordinate and unexplained delay in apply* 
ing for restitution of conjugal rights can result in dismissal of the application 
(c2). 

The principle and the basis of the rule is that delay is a material factor 
because if unexplained it may lead to the inference that there was collusion 
between the parties, or acquiescence in the injury or indifference to the same 
or some wrong motive for seeking relief after slumbering over the matter in 
sufficient comfort for an inordinate period after the ground for relief had 
arisen. Whether the delay in instituting proceeding is unnecessary or im¬ 
proper would depend on the facts and circumstances of each case. There is 
no magic in any particular period. A petitioner may not readily be charged 
with improper or unnecessary delay where any element of the nature indicated 
above is shown to have existed. 


At the same time the court will not permit itself to be used as a place to 
which a party to a marriage can come for redress whenever it suits him or 
her to do so, having in the meantime held the weapon of redress over the 
head of the other party to the marriage. Delay in such a case would be 
highly improper (d). 

Delay and proceeding for nullity on ground of impotence. In England 
it is well-settled law that delay in bringing a suit for nullity on ground o 
impotence is not, apart from statutory provision to the contrary, in itself a 
bar, though it throws a special burden of proof upon the petitioner. Un er 
the present section delay, if shown to the satisfaction of the court to 
necessary or improper, in instituting any proceeding under the Act, w ic 
obviously included proceeding for nullity of marriage under section 12(1) (a) 
would be a bar to the relief. 

Cl. (e): . , . legal ground why relief should not be granted. The 1^8^ 
grounds contemplated by this clause and which operate as bar to any 5® 
under the Act are grounds stated in the various provisions of the Ac i ^ 
A ground for relief cannot be said to exist or to have been esta is e i 
requirements of the ground and the conditions relating to e _ 

fulfilled and presumably the clause was inserted ex abundanti ^ 

for instance where in case of a ground for relief a period of PJ 

in the Act within which a petition founded on such ground sh°uW b P 

sented (e) the court has no power to entertain such mattered 

of that period. In such a case the court has no discretion i decree 

the petition must be dismissed. Similarly the court has no po 

no. For an instaocc of 

delay" see Ttia Sin^h v. Sana Knur ( 

"Ti I2(2)<eK0 -<* 

(ii). 


(cl) Reference may be made to Thtmmappa v. 
Thimmai^va ('72) A. Mys. 234. 235, 236 where 
the court has expressed agreement with the •owe. 

(c2) Shonti Deci v. Chandn ( 69) A.P. 

27 . 

(d) LJet4^Ut/n v. Uewtllyn (1955) 2 AJl E.R. 
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relief on any ground under the Act where any mandatory requirement of 
the Act which afEects the ground itself is not satisfied. 


Sub-section (2): Reconciliation.—This sub-section casts on the court the 
duty in the first instance, in every matrimonial cause, where it may ap^ar 
that there may be some chance of saving the marriage, to make every endea¬ 
vour to bring about a reconciliation between the parties. Any attempt of this 
nature is always laudable and it is incumbent on the court to take such steps 
in the matter as may seem prudent having regard to the nature and circum- 
stances of the case. Failure on the part of the trial court to make any such 
attempt would be a serious omission but it cannot affect the jurisdiction of 
the court or render the decree invaUd. In the undermentioned “ses the High 
Court remanded the matter on the ground that this sub-section had been 

overlooked by the trial court (fil) ■ 


It would be competent to and indeed desirable on the part of the apellate 
court as also the court hearing a second appeal, if reasonably possible to 
make an endeavour to bring about a reconcihation between the parties (e2). 


24. Where in any proceeding under this Act it appears to the 

court that either the wife or the husband as the case may be, has 

no independent income sufficient for her or his sup- 
port and the necessary expenses of the proceeding, 
Maintenance .. the application of the wife or the hus- 

or;ro^ fa^.'^^rder the respondent to pay to the petitioner 
ceedings. ^Yie expenses of the proceeding, and monthly during 

the proceeding such sum as, having regard to the 
petitioner’s own income and the income of the respondent, it may 
seem to the court to be reasonable. 


Maintenance pendente lite.-The right of a wife for maintenance is an 
incident of the status or estate of matrimony. In general, therefore the hus¬ 
band is bound to defray the wife’s costs of any proceedmg under the Act and 
to provide for her maintenance and support pending the dispos^ of such 
proMeding The doctrine of ahmony, which expression in its strict sense 
means allowance due to wife from husband on separation from certain causes, 
has its basis in social conditions in England under which a married woman 

was economicaUy dependent and almost in a position of tutelage 1° the hus- 
was econorm y ^ « 5 ecure iustice to her while prosecuting or defending 

i. .i.. 

^ ^ fft i-ti oT-if •fnr Vipr d©f©nc© snd subsistGnc© sh© should not 

»d i. .h. h..band 

neither property nor earning capacity the court would not award any interim 
aSiy It^ on these principles that the law relating to matrimonial causes 
p“^ lor rules for payment of maintenance pendente hte and expenses of 
proceetogT by the hu^and to the wife. This sec tion adopts those prinaples 
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Md goes one radical step further when it lays down that any such order can 
^ made not only in favour of the wife but also in favour of the husband (f). 

expressions respondent’ and ‘petitioner’ in the section obviously refer to 
the respondent and petitioner to the interlocutory application for alimony 
pendente hte and for provision for costs and not to the petitioner and respon¬ 
dent to the substantive petition. There is no scope for doubt that the appli¬ 
cation under the section can be made by a spouse who may be the petitioner 
or the respondent to the substantive proceeding for any of the reliefs under 

the Act. Nevertheless a contrary contention seems to have been raised in 
some cases and discountenanced (g). 

The amplest discretion is conferred on the court and an order for main¬ 
tenance pendente life and costs of the proceeding, as the initial words of the 
section clearly state, can be made in any proceeding under the Act (h). The 
section is explicit that the making of the order is a matter of discretion with 
the court and rules that the court may make the order in favour of the wife 
or the husban4 as the case may be, where it is shown that such spouse has no 
independent income sufficient for her or his support and the necessary expen¬ 
ses of the proceeding. The section also lays down that the amoimt of interim 
maintenance that one spouse may be ordered to pay to the other must be 
such as appears reasonable to the court in the exercise of that discretion and 
directs the court that in doing so it must have regard to the petitioner’s own 
income and the income of the respondent. The court is empowered under this 
section to make an order which is to operate during the proceeding— pendente 
lite —and where the matter is carried in appeal only the appellate court 
would have power to make any interim order for maintenance pending the 
disposal of the appeal (i). The order granting alimony pendente lite imder 
this section is appealable (section 28) but the appellate court as in case of 
any discretionary order would interfere only if the order is arbitrary or 
capricious or made in disregard of any sound principle. 


Any decision under the present section on the subject of alimony must 
necessarily turn on the circumstances of each case and no fixed rules can be 
expected on the question. In case of ordinary or small incomes a rough 
working rule adopted by some courts in India under some analogous legisla¬ 
tion is to assess the amount at one-third of the aggregate income of the hus¬ 
band and wife less the wife’s income. It is submitted that in cases falling for 
determination under this section there can be no datum line but this rough 
working rule may be of some use in fixing the amoxint of interim maintenance 
in proceedings under the Act. In case of very large income the court would 
not have regard to any notional rule in exercising its discretion in the matter 
and the proportion may be less. It is essential to note that there can be no 
rigid rule in maintenance as to the proportion to be given and it would be an 
error to decide first what the proportion should be and then to examine the 


(f) Reference may be made to the Notes at p. 
803, infra. 

Ig) Kamala Sindht v. Shoma Sindhi (1958) 60 
Bom. L.R. 633; Rameshtcar Sath v. Kanta Devi 
(’57) A. Pimj. 85; Naniappa v. Vimal Devi (’57) 
A. Mys. 44. Gopendra Nath v. Prativa Rani (’62) 
A.C. 455, Ra/fcumari v. Trilok Singh (’59) A. All. 
628; Baburao v. SiohOa (’64) A.M.P. 73. 


(h) As to the form and contents of any 
cation under the section see the Rules framed Of 
the various High Courts. , - 

(0 In England it has been held that the Co^ 
of Appeal has no power to make an order tot 
terim payment pending appeal but that is ^ 
different ground; Cacendith-BenHnek v. Cavenamr- 

Beruinck (1948) 2 All EJl. 265. 
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Other relevant factors. The court will take all the circumstances of the case 
into account and arrive at a proper solution having particular regard to the 
factors which are mentioned in the section. Reference may be made to Notes 
under section 25 “Assessment of Quantum . . . 

Denial of marriage.—The mere fact that the respondent denies the factum 
of marriage is no bar to the power of the court to make an order under this 
section. Of course, a good prima facie case about the marriage would have 
to be made out by the petitioner before any such order would be made by 
the court in case of any such contention being raised by the respondent (h). 

Hindu Adoption and Maintenance Act, 1956.—Section 18 of the Hindu 
Adoption and Maintenance Act lays down the rule relating to the personal 
legal obligation of a husband to maintain his wife. The mere fact that a 
wife has adopted proceedings under that section is no bar to her claiming 
any relief under this Act and also claiming interim maintenance under the 
present section. The very object and purpose of the present section is to 
provide immediate relief to her in any proceeding adopted by her under this 

Act (iii). 

Matter ordinarily decided on affidavits.—Application for interim main¬ 
tenance is as a general rule and practice disposed of on affidavits like other 
interim application in civil proceedings (ii2) unless the court finds that the 
matter cannot be so disposed of properly. Then only the court would proceed 
to record evidence before deciding the matter. 


. in any proceeding under this Act.”—An order for maintenance 
pendente Ute and costs of the proceedings can, as the initial words of the 
section clearly state, be made in any proceeding under the Act, viz. for restitu¬ 
tion of conjugal rights, judicial separation, divorce or nullity of a void or 
voidable marriage. When a fact of marriage is acknowledged or proved 
alimony follows subject of course to the discretion of the court m the matter 
having regard to the means of the parties and it would be no answer to the 
claim for maintenance pendente Ute that the marriage was void ipso jure or 
was voidable. The court regards it as prudent to adhere to the principle that 
a marriage de facto carries the right to alimony pendente Ute. 

The subsequent dismissal of the substantive petition does not exonerate 
a party from the liabihty already incurred under an order made under this 

section (il). 

If the ground for interim maintenance is made out the court cannot 
impose any conditions on the spouse claiming such maintenance (i2). 

When the substantive petition itself is dismissed there can be no ques¬ 
tion for making any order thereafter under this section (ii3). 


(ii) Jain v. Jam ( 68) A.C. 40j. . .p oi 

ii/1) Sim/ioc/iafam v. Fopasmma ( 7J) 

1..:™ .....I- Kv iv'if/. in nroce«dings for rcstilulion 


My«. 2S. 

(i2) Latika Ghosh v. Sirmal Kumar (’68) A.C, 
68 . 

(ii3) Nirmala Deci v. Ram Dost (’73) A-P. & H. 
48. 



800 


THE HINDU MARRIAGE ACT 


S. 24 


An order for maintenance pendente lite and costs would enure during the 
pendency of the suit and an independent application would be necessary to 
the appellate court if any such maintenance or costs are sought pending any 
appeal (13). 

Pending appeal. —The appellate court has jurisdiction and power to make 
an interim order in terms of this section (i4). 


Assessment of quantum: “having regard to the petitioner’s own income 
and the income of the respondent”.—The section lays down that in arri'/ing 
at the quantum of interim maintenance to be paid by one spouse to another 
the court must have regard to the petitioner’s own income and the income of 
the respondent. The analogous provision in the Special Marriage Act, 1954, 
is similarly worded though under that enactment it is only the wife who is 
entitled to claim alimony pendente lite. Section 36 of the Indian Divorce 
Act, 1869, lays down that the amount to be paid to the wife pendente lite 
may be such as the court deems just and also provides that such alimony shall 
in no case exceed one-fifth of the husband’s average net income for the three 
years preceding the date of the order. In England the powers of the court in 
the matter of making such orders have been from time to time extended by 
statute and the court is now empowered to make such interim orders for the 
payment of alimony as it “thinks fit” (j). Where the parties are unable to 
agree, the normal proportion of the amount of alimony allotted to the wife is 
one-fifth of the total income of the husband and wife less the wife’s income. 
The more recent trend in England, however, is not to lay stress on any such 
rigid arithmetical rule but have regard to the disposable income of the hus¬ 
band and the income of the wife and assess the amount after taking into 
consideration all the facts and circumstances of the case including the con¬ 
duct of the parties (k). 


. . has no independent income sniTicient . . —An order for mainte¬ 

nance pendente lite or for costs of the proceedings is conditional on the cir¬ 
cumstance that the wife or husband who makes a claim for the same has no 
independent income sufficient for her or his support or to meet the necessary 
expenses of the proceeding. It is also implicit in the section that the order 
would not be made if the respondent to the application is shown to have no 
property nor earning capacity, or is shown to have a very small income. But 
the fact that the respondent is not receiving any income from property for t^ 
time being would not be sufficient answer to the claim if the court is satisfied 
that the property owned by the respondent is substantial. 


Discretion of the court.—^The court exercises a wide discretion in the 
matter of granting alimony pendente lite but the discretion is judicial and not 


(t3) Mukan Kaniuir v. AjU Chand C6I) A. Raf. 
51; (1960) 10 Raj. 1500. 

(j4) Annapumamma v. Ramakrishrui (*59) A.A.P. 
49. Reference may also be made to Subba Rao v. 
Anasuvamma CS7) A.A.P. 170; Arya Komar v. 
Ila C66) A.C. 276. 

(f) MatrimoDial Causes Act, 1950, Sections 19, 
20 and 22. 

(It)* Id Chichester v. Chichester (1936) 1 AH E.R. 
271, (1936) P. 129, the President Sir Boyd Merry- 
mao enunciated certain broad prtaciples lAdiicb 


hough they relate mainly to the question of seeu^ 
ng permanent maintenance are referred o ^ 
England as of considerable guidance on the 
ion of alimony pendente Hie. Reference *- 

^ made to Griffith y. Griffith (1957J 1 All E^- 
194; Waller v. WaUer (1956) 2 All E.R. 2^; 
1956) P. 309; Rose v. Rose (1950) 2 AD E *'- | ^ 
4ukan Kunuxir v. Ajeetchand ('58) A. 

Ui 483- Prasana Kumar v. Suresu>an ( W) 
>risa 12; Sushila Deci v. Dhani Ram ( 65) A.H. 

‘n. 12. 
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arbitrary or capricious. It is to be guided on sound principles of matrimonial 
law and to be exercised within the ambit of the provisions of the section and 
having regard to the object of the Act. The fact that there is a plea to the 
jurisdiction of the court does not affect the power of the court to allot alimony 
pendente lite (1); nor does the plea affect the court’s power to make an order 
for the necessary expenses of the proceeding under the section (m). As a 
general rule the court deems it prudent to adhere to the principle that a 
marriage de facto carries the right to alimony pendente lite and primarily has 
regard to the means of the parties. The court would not be in a position to 
judge of the merits of the rival contentions of the parties when deciding an 
application for interim alimony and would not allow its discretion to be 
fettered by the nature of the allegations made by them and would not examine 
the merits of the case. At the same time there is nothing in the section to 
prevent the court from taking into consideration the conduct of the parties. 
A comparison of the language of this section with that of section 25 which 
deals with permanent alimony and maintenance shows that under latter 
section the conduct of the p>arties is an important factor for consideration 
in awarding the same. The words “conduct of the parties” do not appear in 
the present section but the conduct of the parties would not be ignored by 
the court in making the order asked for or in assessing the amount of alimony. 
The matter is one for the court to deal with as it thinks just and reasonable 
in its unfettered discretion and the court has the power to make an order 
for alimony pendente lite for instance in favour of a respondent wife notwith¬ 
standing the wife’s adultery. In considering an application for such an order 
the court would take into account all relevant circumstances, including the 
adultery, the conduct of the parties and any plea of conduct conducing or 
condonation (n). Cases are conceivable in which although the court has 
power to award alimony pendente lite, no order may be made. Thus, for 
instance, in case of a wife who has brought cohabitation to an end by admitted 
misconduct for which the husband is not to be blamed or in case where the 
conduct of the erring spouse is shown to have caused exceptional haidship to 
the other or where the erring spouse is shown to have been guilty of excep¬ 
tional depravity the court may refuse to grant alimony pendente lite. The 
section confers on the court a general power to make orders for alimony 
pendente lite and the court would take into consideration the whole of the 
circumstances of the case although the prime consideration even in such cases 
would be the means of the parties. 

In the exercise of its discretion under this section it is open to the court 
to grant interim maintenance from the date of demand for same by serving a 
notice on the other side after institution of the proceeding and not necessarily 
from the date of the application for the same (til). 

The court can in the exercise of its discretion vary an order for interim 
maintenance if there is such change in the circumstances of the parties justify¬ 
ing variation (n2). 

(f) Ronalds v. Ronalds (1875) L.R. 3 P. & D. (1956) P. 300; Welton v. Welton (1927) P. 162. 
259 (nl) Sobhana Sen v. Amar Kanta Sen (*59) A.C« 

(rn) v, (1923) P. 128* 455* 

(n) Watler v. Waller (1956) 2 All E.R. 234» (n2) Devki v. Purshotam C73) A* Raj* 2. 


H1/-51 
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Costs.—It is sometimes expressed that a wife petitioner or respondent is 
entitled to have her costs secured. The old principle that the husband alone 
must foot the bill may now be said to have disappeared. The section in effect 
rules that the court can in the exercise of its discretion direct any party 
to the proceeding whether husband or wife and whether petitioner or respon¬ 
dent to the substantive proceeding to pay the applicant wife or husband the 
expenses of the proceeding pending the hearing of the proceeding if it appears 
to the court that such applicant has no independent income sufficient for her 
or his necessary expenses of the proceeding. The court has absolute discre¬ 
tion in the matter and each case would be determined on its own merits. 
Reference may be made to Notes under ‘costs* at p. 776 supra. 

Also see Notes under ‘Discretion of the court* above. 

Appeal: Section 28.—There is difference of opinion among the High 
Courts on the question whether an appeal lies against an order of the court 
of first instance on an application for maintenance pendente lite and expenses 
of proceedings started under the Act. Section 28 makes definite provision for 
appeal and lays down that “all decrees and orders made by the court in any 
proceedings under the Act. . . . may be appealed from under any law for the 
time being in force” and that “there shall be no appeal on the subject of costs 
only” and the difference of opinion has arisen from different interpretations 
given by the High Courts to the language of that section. See Notes under 
section 28 post. 

Enforcement of Orden Stay of proceedings if necessary.—See Notes 
under section 21 ante “Inherent powers of Court: Stay of proceedings.** 


25. (1) Any court exercising jurisdiction under this Act may, 

at the time of passing any decree or at any time subsequent thereto, 

on application made to it for the purpose by either 
Permanent a^- the wife Or the husband, as the case may be, order 

tenance. that the respondent shall, while the apphcant remains 

unmarried, pay to the applicant for her or his 
maintenance and support such gross sum or such monthly or periodi¬ 
cal sum for a term not exceeding the life of the applicant as, having 
regard to the respondent’s own income and other property, if any, 
the income and other property of the applicant and the conduct of 
the parties, it may seem to the court to be just, and any such payment 
may be secured, if necessary, by a charge on the immovable property 
of the respondent. 


(2) If the court is satisfied that there is a change in the circiM- 
stances of either party at any time after it has made an order under 
sub-section (1), it may, at the instance of either party, vary, m(^ify 
or rescind any such order in such manner as the court may deem just. 

(3) If the court is satisfied that the party in whose favour an 
order has been made under this section has remarried or, if such 
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party is the wife, that she has not remained chaste, or, if such party 
is the husband, that he has had sexual intercourse with any woman 
outside wedlock, it shall rescind the order. 

Permanent alimony and maintenance.—^The section, although it recognises 
the right of the wife and the husband to be in equali jura in the matter of 
maintenance when a decree is passed granting relief in any matrimonial cause, 
is primarily intended to secure maintenance and support for the wife in whose 
favour a decree is made granting any of the reliefs under the Act. In the 
majority of cases that come before the court the decree is for judicial sepa¬ 
ration or for divorce on the ground of the delinquency of the other spouse 
who is charged with having committed adultery or cruelty or with desertion. 
The obligation of the husband to provide for his wife’s maintenance and sup¬ 
port does not come to an end simply on the passing of a decree for any of the 
reliefs which the court is empowered to grant under the Act even when the 
decree is in favour of the husband. The court is empowered to direct that 
the amount to be paid by one spouse to another shall be in the form of a 
gross sum or in the form of monthly or other periodical payments. The 
duration of such payments is limited to the life of the applicant. The court 
is also empowered to vary, modify or rescind any such order in view of 
change in the circumstances of any party. The order would be rescinded upon 
proof of remarriage or unchastity of the party in whose favour it has been 
made. 

The right to maintenance being a statutory right a party cannot contract 
herself or himself out of the same. Thus a wife cannot bind herself by 
agreement with her husband to forgo her right of applying to the court for 
maintenance in matrimonial proceedings between them (o). The principle 
will not, however, apply to an undertaking given by a party to the court not 
to ask for variation of an order for maintenance made by the court (p). 

The section makes departure in certain respects from the analogous rules 
relating to payment of permanent alimony and maintenance enacted in the 
Special Marriage Act, 1954, and the Matrimonial Causes Act, 1950. An order 
for maintenance can be made under the section not only in favour of the wife 
but may be made in favour of the husband by the court passing any decree 
for restitution of conjugal rights, judicial sepm-ation, divorce or nullity of void 
or voidable marriage. The rule is unique in the history of matrimonial legis¬ 
lation and did not find place in the draft Code .submitted by the Hindu Law 
Committee. Under the Special Marriage Act and other analogous legislation 
the wife alone is entitled to ask for alimony pendente lite and permanent 
alimony or permanent maintenance. In England the Matrimonial Causes Act, 
1950, makes one exception and lays down in sections 19 and 20 that on any 
petition for divorce or judicial separation the court may make orders for 
alimony pendente lite and for permanent alimony and maintenance in favour 
of the husband where a wife has filed a petition for divorce or judicial sepa¬ 
ration against the husband on the ground of his insanity. The Bill as origin- 


(o) Hyman v. Hyman (1929) A-C. 601 (Deed of thtre cited, 

seoaratlonl Reference may be made to Barucha <p) BtaseU v. Ru«re(( (1956) 1 AU E.R. 466, 
V. Bharucha (1945) 47 Bom. L.R. 514 and case* (1956) P. 28J. 
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ally presented did not contain any provision for granting alimony pendente 
lite or permanent alimony or maintenance to the husband. But as the Joint 
Committee observed the change was made to “secure that ‘alimony’ is payable 
in either case, that is to say, where the husband has no independent income 
but the wife is possessed of means, she shall be as much answerable for the 
payment of alimony as the husband normally is.” The juristic capacity of 
women emphasized in the Constitution has been equalized by the present 
enactment in matters of marriage and divorce and by the Hindu Succession 
Act, 1956, in matters of inheritance anxl succession with that of other citizens 
though the recent legislation has not eliminated some of their privileges. Jhe 
present rule though it introduces an unusual and somewhat grotesque feature 
in this branch of the law, has the merit of enabling the court to grant effective 
relief in deserving cases, for instance that of a destitute husband against 
whom preceedings under the Act are adopted by the wife and decree is passed 
on the ground of his insanity or his being aflBjcted with leprosy or where for 
instance a wife who is F>ossessed of substantial property has unreasonably 
deserted the husband who has no independent income. 


T^e section refers to the payments to be made under it by one 6ix>use to another 
as maintenance and does not use the expression permanent alimony though that expres¬ 
sion is used in the marginal note to the section. Permanent alimony is the expression used 
under English law in the context of provision ordered to be made by the court for a 
wife on her petition for judicial separation being granted. Behind the relevant statutory 
enactments in EIngland is a historic development of law. Before the first Divorce Act in 
E^land a wife could only obtain from the Ecclesiastical Court divorce a mensa et thoro 
(judicial separation) and the allowance allotted to her was named permanent alimony 
which was as a general rule one-third of the husband’s income. The operation of the rule 
w^ extended and the same principle was applied in cases decided under the successive 
Divorce Acts in England when relief by way of dissolution of marriage by divorce was 
granted to the wife. At one stage the view was taken that the wife who claimed main¬ 
tenance after a decree of divorce in her favour would have pecuniary interest in seeking 
such relief and that would not accord with the policy of law. That view was discoun¬ 
tenanced and it was ruled that the principles on which the Ecclesiastical Courts awarded 
permanent alimony in case of judicial separation should be applicable to cases where 
relief by way of divorce or nullity of marriage was granted although in cases under the 
latter category she ceased to be the wife or was declared not to have been the wife of 
the other party and relinquished her character as wife and the name of the husb^d. It 
will be noticed that the law enacted in the present section adopts those general principles 
of &iglish law and makes them applicable to the case of either spouse. The basal thought 
is that a spouse who is compelled to seek relief by way of restitution of conjugal rights 
or judicial separation or dissolution of marriage by divorce (q) or secures annulment of 
it for no fault attributable to such spouse, should in the matter of maintenance and 
support be entitled to expect to be in the same position in which she or he would have 
been if the other spouse had properly discharged his or her marital obligations or had 
not disabled himself or herself from discharging the same (qq). 


Discretion.—Tlie section vests the court with wide discretion in the matter 
of making orders for maintenance and support of one spouse by the other 
where it passes any decree for restitution of conjugal rights, judicial separa¬ 
tion, dissolution of marriage by divorce or annulment of the marriage on the 
ground that it was void or voidable. In the undermentioned case (ql) the 
view has been expressed that a second wife whose marriage with the respon- 


(q) The order for mamteouice can be made 
inter ali/i in a case where divorce is decreed on 
the ground of presumption of death under section 
13(viJ) if the respondent is subsequently found to 
be alive: Deacock v. Deacock (1958) 2 All E.R. 
633. 


(< 79 ) Rererence b*s been m»<le to P*"*!® “ 
Dharamshi v. Bai Saker A- Gu>. 150. 15J. 

(9l) Narayanojwami v. Podmanabhan (66) A.M. 
394. Contra Dayal Singh v. Bhafan Kaur ( ) 

A.P. & H. 44. 
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dent was a nullity on the ground that the husband had a wife living at the 
time of his marriage with her, is not entitled to alimony or maintenance 
under this section. It is submitted that the present section applies inter alia 
to a marriage which may be void under section 11 read with section 5(1) 
and the correctness of the above view must be doubted. The amount of 
permanent alimony or permanent maintenance to be granted and in some 
degree the question whether or not it should be allowed in any such case is 
a matter within the discretion of the court. That discretion, though of the 
amplest, has to be exercised judicially according to established principles of 
law and upon an equitable view of all the circumstances of the case having 
particular regard to the conduct of the parties and their property and income. 
Also see Notes under “Order can be made in favour of unsuccessful spouse” 
infra, 

. . court exercising jurisdiction under this Act”. —An order for mainte¬ 
nance under the present section can be made only by the court to which the 
substantive petition for restitution of conjugal rights, or judicial separation or 
dissolution of marriage by divorce or annulment of the marriage on the 
ground that it was void or voidable had been presented under section 19 of 
the Act and which has heard the same. The application for maintenance may 
be incorporated in the substantive petition itself or may be in the form of a 
separate application but must be in conformity with the rules of pleading that 
may have been prescribed by the Rules made by the High Court in that 
behalf and contain all the particulars required by such Rules. 

. . at the time of passing any decree or at any time subsequent thereto 

. . _The application for maintenance may be made at the time of passing of 

the decree for restitution of conjugal rights or judicial separation, or dissolu¬ 
tion of marriage by divorce or annulment of the marriage on the ground 
that it is void or voidable or even at any time subsequent thereto (q2) and 
there is no bar of limitation in the matter of presentation of such application. 
Nor would delay however great in presenting the application be any bar to 
the claim for maintenance. Section 23(1) (d) which in effect lays down that 
no relief will be granted under the Act where there has been unnecessary 
or improper delay in instituting the proceeding applies only to substantive 
proceedings for any of the reliefs mentioned above and not to an application 
for maintenance under this section which provides only for ancillary relief 
and is incidental to any such proceeding for substantive relief. Section 37 
of the Special Marriage Act, 1954, contains provisions which are in pari 
materia. The position, however, under the Indian Divorce Act, 1869, which 
followed the English Law is materially different (r) and continues to be 
somewhat different under the English Matrimonial Act of 1950. Under the 
relevant provisions of the latter enactment and the Matrimonial Causes Rules, 
1950, an application for permanent alimony may be made at any time after 
a decree for judicial separation or for restitution of conjugal rights, as the 
case may be, has been pronounced; but no application for maintenance in 

(q2) Dharamshi v. Bai Saker supra; Diirga Das Mana Devi (’71) A. Raj. 208. 

V. Tara Rani (’71) A.P. & H. 141; Nathulal v. (r) Section 37. 
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case of proceedings for divorce or nullity of marriage can be made later than 
two months after final decree except by leave of the court (s). 

The words at the time of passing any decree or any time subsequent 
thereto” indicate that an order for permanent alimony or maintenance in 
favour of the wife or the husband can only be made when a decree is passed 
granting any substantive relief under the Act and not where the main petition 
itself is dismissed (t) or withdrawn (tl). The rule postulates that if no 
request for alimony was made at the time of passing the decree an applica* 
tion for same may be made subsequently. It does not mean that where such 
application was rejected at the time of passing of the decree it could be 
renewed subsequently (ttl). The position would be different if the subse¬ 
quent application can be made under sub-section (2). The rule laid down 
in the section relates only to ancillary relief which is incidental to the sub¬ 
stantive relief that may be granted by the court although the incidental relief 
may be given to either party to the petition (t2) The expression “any 
decree has been used having regard to the various kinds of decrees which 
may be passed under the provisions of the Act and includes a decree for 
restitution for conjugal rights (t3). A decree for restitution of conjugal 
rights against the petitioner is, therefore, no bar to his or her claim for 
alimony or compensation under this section if the case is otherwise a fit 
one for such relief (t3). In any such case it is not necessary that the party 
should file a separate suit for maintenance under the Hindu Adoption and 
Maintenance Act, though of course, the court in passing any order under this 
section would bear in mind the provisions of that Act (t4). 

. on application made to it by either the husband or the wife . . — 

An order for permanent alimony or maintenance under this section can be 
made not only in favour of the wife but may be made in favour of the husband 
by the court passing any decree for restitution of conjugal rights, judicial 
separation, divorce or nullity of void or voidable marriage (u); the application 
can be made by either party to the substantive petition whether petitioner or 
respondent to the substantive petition and not merely the petitioner to the 
same; and as already pointed out in the Notes under the preceding head an 
order for permanent alimony or maintenance in favour of the wife or the 
husband can only be made where a decree is passed granting substantive 
relief in any such proceeding and not where the main petition itself is dis¬ 
missed because the section relates only to ancillary relief. A respondent to 
any such petition which is dismissed who wants this ancillary relief will have 
to adopt substantive proceedings for any relief under the Act and the 
question of maintenance can arise if such proceeding terminates successfully 
in his or her favour. 


(s) See sections 19 to 22 of the -Matrimonial 
Causes Act, 1950, and Rules 44 to 46 of the 
Matrimonial Causes Rules 1950. 

(0 Dev4isakayam v. Devamony (1923) 46 Mad. 
133. Minarani v. Dasarath (’63) A.C. 428; Akasam 
Chinna v. Parbuti (’67) A. Orissa 163; PuruMhotam. 
V. Devki (’73) A. R^j. 3. 

(rl) S/iarUarom v. Hirabai (’62) A.B. 27; (1962) 
Bom. 125; 63 Bom. L.R. 76. 

(ttl) Sutheela v. Jagannadham (’64) A.A.P. 247. 


(f2) The view expressed in this 
een accepted by the High Court of ^ 

)haramshy v. Bat Saker supra and 

ati (’61) A. Guj. 202, 206. AUo see Shantaram 

. Malti (’64) A.B. 83. Also see Smf Kumar r. 

abita Rani (’72) A.C. 4. . o H 

(t3) Ram Piary v. Piara Lal(^O) 

41; Nathulal v. kdana Devi {'71) A. Rfl- 208. 
(t4) Seeta Ram v. PhooU C72) A. Raj. 313. 

(w> See p. 803, supra. 
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Order can be made in favour of unsuccessful spouse.—The language of 
the section is wide enough to empower the court to make an order of allot¬ 
ment of permanent alimony or for permanent maintenance in favour of the 
respondent against whom the decree has been passed and there is nothing to 
prevent the court from making any such order if in the exercise of the dis¬ 
cretion vested in it the court deems it just to do so having regard to all the 
relevant facts and circumstances of the case includes the conduct of the 
parties. 

Discretion.—In England it has been held that an order for permanent 
alimony can be made by the Court in favour of a wife even if a decree for 
judicial separation has been passed against her on the ground of her adultery 
(u) or cruelty (to). The discretion has also been exercised by courts in 
England and permanent maintenance awarded to the respondent in cases 
where decree of nullity has been passed against her on the ground that she 
had a husband living at the time of marriage (x) and where the marriage 
has been annulled on the ground of wilful refusal on her part to consummate 
the marriage (y). It has there been held that in all cases under this head 
the court has an absolute discretion vested in it to be exercised according to 
the circumstances of each case. So in a case where the wife was found guilty of 
adultery and divorce was granted, the court, being satisfied that she was in 
delicate health and quite unable to support herself and earn her own living 
and that she was entirely without means and had no friends or relations who 
would support her, ordered the petitioner to secure to her the sum of £1 
per week for life dum sole et casta vixerit although the petitioner’s conduct 
had been unimpeachable and he had opposed the making of the order (z). 

So wide is the discretion vested in the court under the present section in 
this behalf that an order under it may for instance be made in favour of a 
wife even if a decree for judicial separation has been passed against her on 
the ground of adultery or cruelty or desertion on her part. The discretion is 
judicial and would be exercised in favour of a spouse found guilty of matri¬ 
monial misconduct only where the court is satisfied that such an order should 
be made in the interest of justice. The same considerations would apply 
where the court passes a decree for any other relief under the Act and the 
respondent though shown to have been guUty of a matrimonial offence or to 
have been in the wrong can ask for an order for permanent maintenance even 
when dissolution of marriage by divorce or annulment of the marriage is 
decreed against the resoondent (zz). There is, however, some conHict of 
decisions on the subject. In a case decided by the High Court of Kerala 
(^1) a finding of unchastity was recorded against the wife and decree for 
judicial separation was passed against her and it was held that no order 
for maintenance could be passed in her favour under sub-section (1) of this 
section because the court had no discretion whatever in the matter. In a 


V. Condficn (1891) P. 395; (1892) 
Prichard (1861) 3 Sw. & Tr. 


(f) Gondden 
P. 1 (C.A.). 

Or) Prichard v. 

321: 10 L.T. 789. _ 

i.r) flflUKoy V. Ramsay (1913) 108 L.T. 382. 

(ti) DnUcy v. DnUey (1947) 1 

(1927) 2 All. E. R. 269 (C.A.1. 


All E.R. 847; 


(r) Aihcrnft w Ashcroft and Robertt (1902) P. 
270. Refer«Tice may be made to the ohsen-atiom 
on tl»e exercUe of discretion over maintenance m 
Clear V. Clear (1938) 2 All E.R. 333, 3o7, 3o8. 
(zz) Dharaniihi v. Bai Saker ('08) A. Guj. 130. 
(si) Baia Gopalon v. RaiamrTui (’67) A. KeraU 
181. 
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case decided by the High Court of Jammu and Kashmir {z2) agreement 
was expressed with the above view. In the latter case the wife who claimed 
maintenance had been living in adultery and on the merits of the case the 
court would not in any case have exercised its discretion in her favour. In 
^th these cases reliance was placed on the provision contained in sub-section 
(3) of t^s section. The High Court of Calcutta, on the other hand, has 
expressed the view that the matter is one of discretion with the court and 
that the court would not in the exercise of its discretion award any main¬ 
tenance to the guilty wife unless there are very special circumstances (z3). 
In another decision, the same High Court, has expressed the view that in 
any such case the guilty wife would be entitled to a bare subsistence 
^owance and that she would lose that right when she was able to earn a 
living (z4). It is submitted that sub-section (3) should not be so read as 
to leave no discretion whatever in the court in the matter of awarding main¬ 
tenance to an erring wife simply on the ground that she had been found 
to have committed adultery and relief had been granted to the husband on 
t at very ground. The matter is one of discretion with the court under 
su section (1) and the discretion would be exercised only after taking into 
consi eration all the aspects of the case including her conduct and main- 
tenance would be awarded to her if so required by ends of justice. Being 
a matter of discretion there can be no hard and fast rule applicable to all 
cases. Sometimes the task is not easy but the court if it decides to award 
maintenance has to Fix. the amount as best as it can. There can be no set of 
^ ed principles apphcable to all cases of the nature that may fall for consi¬ 
deration under this head and the decision must rest on the facts of each 
case and the sense of propriety and moral justice of the court. The respondent 
would be in a strong position when the decree has gone against the respon¬ 
dent on the ground of insanity or the respondent’s suffering from leprosy 
or on any ground where though relief is granted to the petitioner it cannot 

be said that the respondent was guilty of any matrimonial offence or any 
blameworthy conduct. 

. . while the applicant remains unmarried.”—These words refer to the 
duration of the liability, that is to say, that the permanent alimony cannot 
be directed to be paid after the applicant remarries (z5 ). 

Resumption of cohabitation.—Resumption of cohabitation by the parties in 
certain cases of orders for maintenance awarded under this section, as for 
instance, in a case of a decree for judicial separation, may have the effect 
of nullifying the order for maintenance. Whether there has been any such 
resumption would not depend so much on the duration of the period of such 
resumption but would depend on the animus of the parties and their attitude 
in coming together again (z6). 


(z2) Sarrfiri Lai v. Viihano (’70) AJ. 6c K. ISO. 
(z3) Sachindra Nath v. Banatnala (’60) A.C. 
575. 

(z4) Amar Kanta v. Soi'ona Sen (’60) A.C. 438. 
(s5) Seshndri v. Ja»/alakfhmi (’63) A.M. 283; 
(1963) 1 Mad. L.J. 11; (1963) Mad. 384. Also 


fee Sfirtarani v. Dasarath (’63) A.C. 428. 

(s6) Ansuya v. Raiaiah (’71) 

/erence mav be made to Haddon v. 

18 Q.B. 778. Cf. Meenakshi Ammat v. F. S. Muthu- 

krishrui (’61) A.M. 380. 
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. . gross sum or such monthly or periodical sum for a term not exceeding 
the life of the applicant”.—The section empowers the court to award for the 
maintenance and support of the applicant a gross sum or to direct monthly or 
other pyeriodical payments to be made by the respondent to the applicant. 
The matter is of the discretion of the court (a) and ordinarily the court as 
well as the parties prefer that the payments should be periodical and a gross 
sum is generally awarded when the parties are agreeable to any such arrange¬ 
ment. The periodical payments are to be for a term not exceeding the life 
of the applicant. 

Assessment of quantum: having regard to the income and property of 
the respondent and the applicant and the conduct of the parties.—The section 
lays down that in arriving at the quantum of permanent alimony or permanent 
maintenance the court must have regard to the respondent’s own income 
and property and the income and property of the applicant and the conduct 
of the parties and the amount may be such as seems to the court to be 
just. The section it will be noticed leaves the matter to the discretion of the 
court while stressing that the means of the parties and their conduct are 
factors which should always be regarded. It would not be helpful to refer 
to the immense range of decisions of courts in England on the subject or to 
the decisions of courts in India under the Indian Divorce Act of 1869 or other 
analogous legislation. Danger lies in phrases used aptly enough in a parti¬ 
cular context and opinions useful in their own sphere being treated as riders 
to the actual statutory language but the principles on which those decisions 
rest can be of guidance in determining what factors may or may not be taken 
into account in assessing the amount of permanent maintenance to be award¬ 
ed under the section. 

In England it is not unusual to refer to and have regard to what is 
described as the basis of one-third of the total income of the husband and 
wife less the wife’s income. The more recent trend, however, is not to lay 
stress on any such rigid arithmetical rule but have regard to the disposable 
income of the husband and the income of the wife and assess the amount 
after taking into consideration all the facts and circumstances of the case 
including the conduct of the parties. The ‘one-third’ rule had its origin in 
the practice of Ecclesiastical Courts in fixing permanent alimony while 
granting divorce a mensa at thoro (judicial separation) and in numerous 
instances the proportion was applied by court in assessing i>^rmanent main¬ 
tenance to be awarded after a decree of divorce. The supposed arithmetical 
rule has been critically examined in recent decisions and one summation 
is (b): “Although the considerations which applied in the Ecclesiastical 
Courts to awards of alimony must have due weight in determining the 
prop>er award of maintenance to a wife after a decree of divorce, the assump¬ 
tion of a fixed arithmetical rule and an indispensable process of api^ying 
that rule is erroneous, and disregards the duty imposed by the section under 
which the ability of the husband and the conduct of the parties are to be 
considered to find out what is the reasonable amount.” 


fo) Refcrrace may be made to Toytof v. Btcoch (h) Stibb€ v. Stibb€ (1931) P. 10S» 110* Also 
(1913) 17 Bom* L.R. 56. CUbey v. Cilbey (1927) P, 197* 
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In view of the express provisions of this section it is not necessary for 
the court, while determining the amount of permanent alimony or permanent 
maintenance to a Hindu wife or husband, to look back to the history of 
English matrimonial law nor need the court concern itself with any difference 
or change of opinion expressed in particular cases in England. There is no 
reason for assumption of a fixed arithmetical rule even in case of allotment 
of permanent alimony where the decree is only for judicial separation. The 
mode of assessment of the amount of permanent alimony or permanent main¬ 
tenance is entirely a matter of discretion of the court. A rough working rule 
may have some usefulness in application for maintenance pendente lite and 
it is submitted that even if any such working rule is evolved as of some 
guidance in case of such interim orders it is not necessary nor desirable that 
for assessment of permanent alimony or permanent maintenance there should 
be any notional or prima facie rule which has regard to arithmetical propor¬ 
tions. The question cannot be one of arithmetic and must remain entirely of 
discretion. It would be an error to decide first or even assume what prima 
facie the proportion should be and then to examine the other relevant factors. 
The court would take all the circumstances of the case into account and arrive 
at a solution having regard to the means of the parties and their conduct 
giving due weight to considerations of good sense and fairness. There can 
be no set of fixed principles applicable to all the varying types of cases which 
must fall for consideration under this section and the decision must rest on 
the facts of each case and the broader grounds emphasized in the section and 
ultimately the sense of propriety and justice of the court. 

The section does not purport to lay down any rigid rule or indicate any 
yardstick for the purpose nor does it point to any fixed criterion and leaves 
the matter of assessment to the discretion of the court while stressing that 
the means of the parties and their conduct are essential factors to which 
regard must always be had. It has to consider all the pertinent circumstances 
involving each of the parties. The elements and factors to be considered 
include everything having legitimate bearing on present or prospective 
matters affecting lives of both the parties which can obviously not be suscep¬ 
tible of proper enumeration. In the exercise of its discretion the court has 
to select or emphasize such of the factors as are appropriate to the facts o 
the particular case—in addition to the prime factors which touch the meaM 
and conduct of the parties—such for instance as the status and station in 
life of the parties, duration of the marriage, support and education o 
children, the al^ty of the spouses to earn and their future prosp^ts as 
their age, health and sex and the reasonaWe wants of the applicant n a 
leading case on the subject of maintenance the Privy Council ’ 

though in a somewhat different context, that maintenance dei^we 
a gathering together of all the facts of the situation, the amount of ee es a , 
the past life of the parties, a survey of the condition and necessi es 
rights of the members of the family, the scale and mode of living an 
age, habits and wants and class of life of the parties. It is out o ^ 
category of circumstances, many of them small in themselves, a ^ ^ 
able induction is to be made by the court in arriving at a fixed sum ( ; • 


(e) Ekradethwari v. Homethwar (1929) 56 I.A. 182, 8 Pat 840, 116 


I.C. 409, (*29) A.P-C 1*2- 
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In estimating the amount of permanent alimony or permanent mainten¬ 
ance the court while dealing with the factor of income would not focus its 
attention only on the disposable income of a spouse in the year preceding the 
making of the order, but would normally have regard to the earnings in pre¬ 
vious years and probable earnings in the future (d). A mode often adopted is 
to take into account the average of earnings during the previous three years. 
The disposable income would be arrived at after deducting the expenses of 
earning it. There are other deductions also which the court would take into 
account. They would include liabilities if any for income-tax, super-tax and 
other allied taxes (e). The support and education of the children of the mar¬ 
riage would be an important item to be taken into account under this head. 
The court would also have regard to the number of other persons entitled to 
maintenance from the respondent under the iwovisions of the Hindu Adop¬ 
tions and Maintenance Act, 1956. The mode of living of the parties in the 
matter of expenses while cohabitation or the marriage lasted may be consi¬ 
dered but would not be a reliable index because the past mode of life of the 
parties may have been on a penurious or miserable scale or on the other hand 
on an extravagant scale. But if the scale was suited to the position and 
status of the parties that may be a factor to be considered in the estimate 
where there is no reliable data on the point of income. It would be necessary 
to consider the overall financial position of the spouses and +heir necessities 
having regard not merely to their income but their property, debts, liabilities 
(f) and obligations and other factors to some of which reference has already 
been made. A reasonable induction would require consideration of various 
elements and factors which cannot all be listed. 

The section speaks of the income and other property of the respondent to 
the application for maintenance and the conduct of the parties and unlike 
sec. 19 (2) of the English Matrimonial Causes Act, 1950, does not in terms 
state the “ability of the husband” as a factor to be taken into consideration. 
But it would seem that the court would under the present section take that 
element also into consideration as for instance where it appears that the 
husband has so arranged his affairs as to show that he has no property at 
all or very little property and the court may in the particular circumstances 
of a case make a strict and stringent order against him (g). It would also 
be open to the court, where the circumstances of the particular case so 
require, to take into account the earning capacity of the Husband as well as 
the wife (h). Hie court has ample discretion and in a deserving case may 
ascertain not only what moneys the husband had, but what money he could 
have had if he liked and take into consideration his capacity and ability to 
provide maintenance. The court will look at the reabties and not permit 
itself to be misled by appearances. 

(rf) Sliericood v. Sheruood (1929) P. 120. 

(e) DoijrcH-steyning v. Daijrgll-steynmg (1922) P. 

280, 282; Stibbe v. Stibbe (1931) P. 105, 109, 110; 

SAc'ru'ood V. Sheritoood (1928) P. 215. Reference 
may also be made to /. v. /. (1955) 2 All E.R. 

617. (1955) P. 215. 

(ft Ordinary premiums to be paid on life insur¬ 
ance policy taken out by the hu^ti^d on his own 
life would not be treated as deductioixs but in res¬ 
pect of poiiclM for other benefits such for intta o r e 


as educatioo of children reasonable amounts of 
premia would be taken into consideration. 

(g) Donaldson v. Donaldson (1958) 2 All E R. 
660 affords .in instance of Uus. Reference may 
also be made to /. v. /. (1955) 2 All E.R. 617, 
(1955) P. 215. 

(A) Reference may mada M the observations 
in Grifith V. Griffith (1957) 1 AO E.R. 494. 405, 
496. 


812 


THE HINDU MARRIAGE ACT 


S. 25 


The mere circumstance that the wife had been living apart for a number 
of years and was able to earn a living is not sufficient ground for not making 
an order of maintenance under this section in her favour (kl). The court 
will not take into account the fact that the wife is sure to get assistance or 
even substantial assistance from her brother or other relation, for such help 
would from its very nature depend on the will of such other person (h2) 
and may not by itself be a ground for refusing alimony under this section 
and the court would take into consideration all the relevant factors including 
conduct of the parties and their means {fi3). 

“Conduct of the parties”.—The means of the parties and their conduct are 
primary considerations to which the court is directed to address itself in 
assessing permanent alimony or permanent maintenance to be awarded under 
the section. Where a matter is contested and evidence led on the issue of 
maintenance at the hearing of the petition the court is in a better position to 
determine the same. Difficulty may arise when an application for mainten¬ 
ance is made after a decree has gone ex parte or where at the hearing of the 
petition the question of meuntenance was not determined and in a subsequent 
application the respondent wants to rely on the conduct of the petitioner for 
the purpose of opp>osing the same because in such a case the issue as to the 
matrimonial offence charged and proved against the respondent would be res 
judicata. It has been held in England (i) that in such a case the husband is 
barred from asserting matters inconsistent with the decree. Further, he is, 
for reasons of public policy, prohibited from asserting matters (of which he 
knew) which would reasonably have been expected, if proved, to provide an 
effective answer to the petitioner or to produce a different result at the trial. 
This prohibition would probably not extend to matters of which he was 
ignorant at the time of the trial but which he might have known but for 
his own carelessness. 

There are cases where the earlier conduct of the wife has contributed to 
the final break-up of the marriage although such conduct would provide no 
effective answer to the petition and would not amount to conduct conducing. 

It would not be just to put such conduct beyond the scope of inquiry. The 
rights of a wife who has always been selfish and unloving ought not to bo 
identical with those of a wife who has always been loving and unselfish. Where 
the husband*s income leaves available for an injured wife only enough to 
supply the bare necessities of life, the difference may be negligible, bu 
where the husband’s means enables the amount to be more generous t e 
court would not allow a bad wife the same amount that it would have ot er 
wise awarded. The court would not include in the consideration 
irrelevant acts but would keep the matters in issue within reasonable limi 
It would seem that the court can take into consideration relevant evience 
of the conduct of the parties both before and after the marriage (j) • ^ 

ence may also be made to Notes imder “Discretion” supra. 


fhl) Leeta Devi v. Manoharla! (’59) A.M.P. 349. 
ih2) Subramanyam v. Saraswathi (’64) A. Mys. 
38. 

f/i3) Seihadri v. Jayaiakshmi (*63) AM. 283; 
(1963) 1 Mad. L.J. 11, (1963) Mad. 3S4. 


(0 Ducheine v. Dturhesne (1930) 2 All 
RestaJl V. Hestall (1930) P. 189 
ilso be made to /. v. /. (1955) 2 • • 

(/) Lindsatj v. Lindsay (1934) P. 182. 1 
_ ^ M/jrut Deti 4*71) A* 
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. . may be secured, if necessary, by a charge . . /’—An order for per¬ 
manent alimony or permanent maintenance made by the court does not of 
itself create any charge upon the property of the respondent whether joint or 
separate until it is fixed by a decree of the court or agreement of the parties. 
The right is hable to be defeated by a transfer of the respondent’s property to 
a bona fide pui-chaser for value without notice of the claim for alimony or 
maintenance. Section 39 of the Transfer of Property Act deals with transfer 
of property in such cases. Where maintenance has been made a charge upon 
the immovable property of the respondent and the property is subsequently 
sold, the purchaser must hold it subject to the charge. The present section 
empowers the court to direct that the gross sum or periodical payment award¬ 
ed by it for maintenance and support of the applicant shall be a charge on 
the immovable property of the respondent. 

Agreement not to sue for maintenance.—On general principles no agree¬ 
ment between the parties can deprive the court of its right to grant main¬ 
tenance or to renew the question of maintenance. The rules laid down in 
this section cannot be overriden by any such arrangement or agreement and 
the discretion of the court remains unfettered. The question of any such 
agreement inter partes was examined by the House of Lords in the under¬ 
mentioned case (jl). It may be noticed that in England there is now some 
legislation on the subject (j2). 

Sub-sec. (2); Variation of order.—This sub-section confers ample power 
on the court to vary, modify or discharge any order for permanent alimony or 
permanent maintenance that may have been made in any proceeding under 
the Act under the provisions contained in sub-section (1). In exercising the 
power the court would have regard to the ‘change in the circumstances of the 
parties.’ There must be some material alteration in the circumstances of the 
parties and the court would not modify an order simply because there has been 
some slight alteration in their circumstances. The section does not in terms 
so state but it would seem that ‘conduct’ which falls within the meaning 
of sub-section (1) and which has to be considered for the purpose of that 
sub-section may properly be taken into account when an application is made 
for variation or a rescission of the order (k ). 

Sub-sec. (3).—It is important to note that an order made by the court 
for permanent alimony or permanent maintenance is not to operate after 
remarriage of the party in whose favour the order is made. In such a case if 
an application is made to the court it is incumbent on the court to rescind the 
order on proof of such marriage. The court has a discretion, as already point¬ 
ed out, to make an order for permanent alimony or permanent maintenance in 
favour of a spouse who had been guilty of a matrimonial offence, for instance, 
adultery. But the court is directed by this section to cancel any such order 
if it is satisfied that after the passing of the order the party in whose favour 
the order was made has not remained chaste and it is incumbent on the court 
to rescind the order on proof of the fact that such party has had sexual inter- 

(il) Hyman v. Hyman (1929) All E.R. 245 (*) Section 28(3) of the Matrimonial Causes Act, 

(H.L.). 1950, is differently worded. Reference may be 

(/2) See Wright v. WrighS (1970) 3 All E.R. 209. made to Hayfield v. Hayfield (1957) 1 All E.R. 598. 
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course with any person. This applies to both the spouses but an exception is 
made in case of a husband against ^om a decree of divorce had been granted 
under section 13 (2) on the ground that before the Act came into force he 
had another wife who was alive at the time of the presentation of the petition 
and an order for permanent maintensmce had been passed in his favour 
under the present section. The operation of this sub-section will be invited 
in his case only if he has had sexual intercourse with any woman outside 
wedlock, that is with any woman other than that wife. 

In case of payment of monthly or periodical sums the court can rescind 
the order only as regards future payments. As to on order directing pa 3 anent 
of a gross sum it cannot be rescinded under this provision (fcl). 

Appeal.—The order awarding or refusing to award alimony and mainte¬ 
nance under this section is appealable (1). But the appeal being against an 
order made in exercise of the discretion of the court of first instance the 
matter is not open to review in the sense that the appeal court can be asked 
to reassess the evidence and substitute its discretion for that of the court 
which has passed the order. The position in this class of cases was clearly 
stated by Asquith L.J. in the undermentioned case (m): “We are here con¬ 
cerned with a judicial discretion, and it is of the essence of such a discretion 
that on the same evidence two different minds might reach widely different 
decisions. ... It is only where the decision exceeds the generous ambit within 
which reasonable disagreement is possible, and is, in fact, plainly wrong, 
that cin appellate body is entitled to interfere.^' An appeal also lies against 
any order (n) made under sub-sections (2) and (3). 

Second Appeal.—What should be the quantum of permanent alimony is 
essentially a question of fact and no second appeal can lie unless it is shown 
that the court had misdirected itself or exercised its discretion on a wrong 
principle. Such, for instance, would be the case if it had failed to take into 
account any of the relevant factors set out in the section or taken into account 
extraneous or irrelevant factors (nl)*. 


26. In any proceeding under this Act, the court niay, from 
time to time, pass such interim orders and make such provisions in 

the decree as it may deem just and proper with res- 
Custody of custody, maintenance and education ot 

minor children, consistently with their wishes, wher¬ 
ever possible, and may, after the decree, upon application P® ^ 
for the purpose, make from time to time, all such orders and , 
sions with respect to the custody, maintenance and education o ^ 
children as might have been made by such decree or interim 
in case the proceeding for obtaining such decree were still pen 


{Jtl) Nantg&pal v. Renubala ('65) A. Oriss* 154. 
Also se« Blanche Somartet v. Bleach (*15) A-B. 50; 
Goodhall v. GoodhaU (’36) A.A. 121. 

(I) Secticm 26 poet. 9&^adri v. Jayalakshmi (*63) 
A,M. 263; (1963) 1 Ma^. L.J. 11. (1963) Mad. 
364. 


(m) Betlenden v. Satterth^t^ ^ 

34^ 345; /. V. /. (1955) 2 AU EJl. 617. 

(») SectioQ 28 . Gui. 150; 

(«1) DhMfomehi T. Bai Sakm ^ 

Umti^aben t. AmbchA (’66) A. Cul. I®®* 
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and the court may also from time to time revoke, suspend or vary 
any such orders and provisions previously made. 

The jurisdiction of the court to make provision for custody, maintenance 
and education of minor children under this section depends on the following 
requisites being fulfilled: 

(i) The application must be made in any proceedings under the Act, and 

(ii) it must relate to “minor children.” 

The orders contemplated by the section may be made, varied, suspended or 
revoked from time to time and even after the termination of the proceedings 
by passing of any decree as if the proceedings were still pending. 

The primary and paramount consideration for the court in making any 
order under this section would be the welfare of the minor. In a petition by 
a wife in proceeding for judicial separation for custody of a male child below 
five years of age the court would bear in mind the provisions of section 6 
of the Hindu Minority and Guardianship Act, 1956 (n2 ). Reference may be 
made to Notes under sections 6(a) and 13 of the Hindu Minority and Guard¬ 
ianship Act, 1956 post. 

The term children in this section would seem to include not only legi¬ 
timate children but those deemed to be legitimate by operation of section 16 
in case of void and voidable marriages as also children the marriage of whose 
parents was the subject-matter of any proceedings under this Act. Although 
the word “children” in a statute prima jacie means legitimate children that 
meaning is displaced in the context in which the word appears in this section 
and it embraces a wider category than that of legitimate children. In a 
case decided by the House of Lords (o) imder section 26(1) of the 
Matrimonial Causes Act, 1950, where the language used is somewhat similar, 
though not in pari materia, it was held that an order for custody of an illegi¬ 
timate child of the parties bom two years prior to their marriage could pro¬ 
perly be made under that section. There seems no reason why an order with 
respect to the custody, maintenance and education of illegitimate minor 
children of the parties though not legitimated per suhsequens matrimoniam in 
spite of subsequent marriage between them should not be made under the 
present section. The test of jurisdiction under the present section is the 
parenthood and not the legitimacy of the child. But the child with relation to 
whose custody, maintenance and education an order is made must be a child 
of the parties to the proceeding under this Act. The case of a child bom 
during marriage, but not child of the husband, would not be covered by this 
section and it would seem the court would have no power to make an order 
for custody of such child under this section (p). 

Adoption under Hindu law has the effect of transferring the adopted boy 
from his natural family into the adoptive family. A son adopted in accordance 
with that law prior to the commencement of the Hindu Adoptions and Main¬ 
tenance Act, 1956, would if a minor be a ‘child* of the adoptive parents with¬ 
in the ambit of this section. So also would the section extend to the case of 

(n2) Chander Prabha v. Prem Nath (*69) A. 429. 

Delhi 283. W Reference may be made to Webb v» Webb 

(o) GaUow<jy v. GaJloway (1955) 3 All E.R- (1952) 1 All E.R« 527* 
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a minor child, boy or girl, adopted after the commencement of that Act where 
the child had become the adopted child of both the parties between whom 
there was any subsequent proceeding under this Act. 

In custody proceedings the court will take into consideration all the 
relevant evidence that may be adduced before it and will not exclude any 
fresh or additional evidence relevant to the matter under consideration simply 
on the ground that it did not form part of the material on which the issues 
in the proceedings were determined, for to do so would result in preventing 
the court from discharging its paramount duty in matters relating to the care 
and custody of the minor children, namely, to ascertain what directions would 
best serve the interest of the children themselves (q). 

27. In any proceeding xinder this Act, the court may make such 
provisions in the decree as it deems just and proper with respect to 
^ property presented, at or about the time of mar- 

pertyf^ ° riag^, which may belong jointly to both the husband 

and the wife. 

The rule laid down in this section is intended to prevent multiplicity of 
htigation in respect of certain property between parties to any proceeding 
under the Act by laying down in effect that an application with respect to any 
property presented at or about the time of marriage to both the husband and 
the wife may be made by either party to such proceeding and that the court 
may iu the exercise of its discretion make provision for disposal of such pro¬ 
perty as it deems just and proper. The application must be made before the 
proceeding terminates and the order may be made at the time of passing of 
the decree or liberty may be reserved to the jiarties to apply for an order for 
disposal of such property in the proceeding on any subsequent date. The 
operation of the rule is confined only to property presented to the parties at 
or about the time of marriage and which belongs jointly to them (qq) • 
Other disputes relating to any property between the parties must be the 
subject-matter of ordinary legal proceedings and cannot be entertained by 
the Matrimonial Court (District Court) constituted under the Act. In the 
undermentioned case the view, however, has been expressed that in pro¬ 
ceedings under the Act the court has inherent power to pass an appropriate 
decree in regard to property which may belong solely to the husband or 
to the wife (qql). In the absence of statutory authority the court trying 
matrimonial causes has no jurisdiction to deal with the property rights of 
the parties or to dispose of any property jointly owned by them. 

28. All decrees and orders made by the court in any proceed- 
Enforcement of, ing imder this Act shall be enforced in like manner 
appeal from, ^he decrees and orders of the court made in the 
dere^ ^ exercise of the original civil jurisdiction ^e enforced, 

and may be api>ealed from under any law for the time being in force. 

(q) Reference may be made to the general ob- ammo v. RadhaMthna J 5 S 

servationa on the subject in Corbett v. Corbett (qql) Xamia Praead ▼. Cfwt 
(1953) 2 AU E.R. 69, (1953) P. 205. (wife's aniam«te). 

(qq) Reference may be made to Mahalax>ni‘ 
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Provided that there shall be no appeal on the subject of costs 

only. 

Enforcement of decrees and orders and appeals from decrees and orders.— 
This section refers to the mode or manner of executing decrees and orders 
passed by the court in any proceeding under this Act. It does not lay down 
any special rules for the purpose but states that such decrees and orders are 
to be executed in the like manner as the decrees and orders of a court exer¬ 
cising original civil jurisdiction which would be in accordance with the pro¬ 
visions relating to execution of decrees and orders contained in the Civil 
Procedure Code. This section also lays down that both decrees and orders 
made by the court in any proceeding under the Act may be appealed against 
in the like manner. There cannot, however, be an appeal only against any 
decree or order for costs in any proceeding or application under the Act. 
This section may be read with section 21. 

Judgment in rem.—A judgment given by a competent court in exercise 
of matrimonial jurisdiction conferred under this Act and determining the 
status of the parties falls within the gurview of section 41 of the Evidence 
Act and would be conclusive not only against the parties to the proceeding 
but against the whole world. It would operate as a judgment in rem (ql). 

Question sometimes arises as to the effect of the death of a respondent 
pending an appeal filed in any such case. Reference may be made to the 

cases noted below (q2). 

Appeal: “All decrees and orders . . —This section makes definite pro¬ 

vision for appeals and confers a right of appeal against all decrees and orders 
passed by the court in any proceeding under the Act. There is nothing in the 
section to indicate a limitation that the right to appeal should be conferred 
by and exist under some other law for the time being in force like the Civil 
Procedure Code. As to decrees there can be little controversy but there has 
arisen a difference of opinion among various High Courts as to the appeal- 
ability of orders made in pursuance of provisions contained in the Act, in 
respect of maintenance pendente lite, expenses of the proceeding started under 
the Act, permanent alimony, maintenance and custody of children. 

One construction of the section which has found favour with the High 
Courts of Calcutta (r), Madras (rl), Gujerat (r2), Madhya Pradesh (r3), 
Allahabad (r4), Orissa (r5), Punjab (r6), Rajasthan (rr6) and Andhra Pra¬ 
desh (rl) is that an appeal lies against all decrees and orders made by the court 


<r^) Riikhmonibai v. Kishanlal f*59) A.M.P. 187. 
(r4) Sarla Devi v. Baluan Singh (’69) A.A. 601. 
iro) Sncholata v. Jagaduh (’64) A. Orissa 122 
(order under section 24). 

(r6) Jairath \\ Jairath (’67) A. Punj. 148 (order 
refusing Slav); Sender Singh v. .Monna Sunder 
Singh (*62) * A. Poni. 127; Tarlochan Singh v. 
.l/ofimdrr Kaur C6l) A. Pun|. 308 (orders under 
s. 24)1. 

rrr6) Coiind Horn v. Lila Devi (’69) A. Raj, 253 
[orders under se<tions 24, 23 and 261. 

<rT) Kutnmbn Hao v. Scsharatnammba (*67) A. 
A.P. 323 (F.B.) (section 24j. 

174, 


(q\) SitUlninh v. Pcnchahmnm (‘63) A.AT. 158; 

Also see Simnrirfa v. V. Subba Rno ( 57) A.A.P. 
4*^)4 

~Iq 2) Pfinfic V. Mnnohnr Pantie ("71) A.B. 

ISI; Sunniuln v. V. Subba Rao (’57) 

IT) SnhUaua Sen v. Aniar Kanta Sen ( 5») A.i-. 
45.5 »nr<ler nnder section 24). Confro Gopendra 

1 %. a.m. 

rei) ^ Cu,. 201 ^ 

under s. 25); LaVtibbai v. Strinalabcn { 72) A. Guj. 


in.-52 
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HiniacharPra1esh“(rn) (r9), Mysore (rlO) and 

as regards apialibmty^l d^e^e^^d t^r 
Tct Zal: '""de in any procSg3lr tte 

?atS ’hSTeftt r otherwise.^"^e ffigh cou^^ 

ft rsi^SiSd T »“PP‘ly ^0-ded. 

XX IS suDmitted that the former view is preferable. 

by a^ foregoing that every order that may be made 

during ^d^nPv the Act is appealable. The court may 

manv T t t under the Act and at the hearing make 

A ^ A^ “e^ely interlocutory or routine 

unde? r^n “"f" Procedure Code do not becom7 appealable 

b?n? r‘*°" tor the time 

before which the appeal is to 
be preferred and the procedure in connection with such appeal but also the 

i r power of the court in dealing with the appeal so filed. Thus 

a right of second appeal conferred by this section is limited to the grounds 
set out m section 100 of the Civil Procedure Code and the court wiU have 
jurisdiction only on questions of law and not on questions of fact (rl4). 


tu Patent Appeal.—It has been held in the undermentioned cases 

that an appe^ under the letters patent of the High Court is maintainable 
agams an order of a single judge of the High Court passed in appeal against 
an order made on a petition under the Act. The extent and scope of the 

inquiry y the Appellate Bench in such letters patent appeal has also been 
considered in those cases (rl5). 


Forum of Appeal.—Where in a petition under the Act a decree is passed 
by court of the Civil Judge, Senior Division, which court was notified by the 
State Government under s. 3(b) as having jurisdiction in respect of matters 
dealt with in the Act, the appe^, according to the Bombay High Court, lies 
to the District Court and not to the High Court (s9). Similar in effect are 
decisions of the Madras (slO) and Mysore High Courts (sll). But where 
there is no such Notification specift^ing any other Civil Court as a District 
Court and the petition is decided by the Additional District Judge who is 


(rS) PrithtHraisinghii v. Shivprabhakumari (’60) 
A.B. 164 [section 24]. 

(rO) Mohan Rani v. Mohan Lai ('65) A. J. & K. 
88 . 

(rlO) Munistcamappa v. Eramma (’68) A. Mys, 
8 [section 24]. 

(fU) Sushita Devi v. Dehani Ram (’65) A.H.P. 
12 [section 24]. 

(rl2) Bankim Chandra v. Anjali (’72) A.P. 80. 
(rl3) For instance see, Anita v. Birendra (’62) 
A.C. 88 (order for sUy of proceedings) 65 C.W.N. 
766. Also see fji. (rd) above. 


(rl4) Umiyabhen v. Ambalal CM) A. Cuj. 139. 
(rl5) Dassi v. Dhani Ram (’69) A.P. A H. 25; 
Vira Reddi v. Kistamma (’69) A.M. 235. 

(s9) Gangadhar v. Maniula (’60) A.B. 42; 
(1959) Bom. 1085. 

(slO) Valliammal v. Priasicamy (’59) A.M. 510 
(1959) 2 Mad. L.J, 152 (to that court to whxh 
appeal generally lies). Ammal v. Vanaair (19591 
Mad. 969. ... 

(all) MaUappa v. MaWtoa (’60) A. Mys. 
Dhulappa v. JCrishfuihoi (’62) A. Mys. 172. 
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part and parcel of the District Court, the appeal lies to the High Court and 
not to the District Court (sl2). In the Punjab, having regard to the provi¬ 
sions of the Punjab Courts Act, it has been held that m case of a petition 
decided by a Subordinate Judge, first class, empowered by Notification to 
entertain the same, the appeal lies to the High Court and not to the District 
Court (sl3). A Full Bench of the Allahabad High Court has held that an 
appeal from an order under section 24 by a Civil Judge, who is a District 
Court within the meaning of the Act, in a proceeding commenced on a peti¬ 
tion under the Act which petition does not mention any value on the face 
of it lies to the High Court and not to the District Court (sl4). 

Interference by Appellate Court.—Where a case turns entirely on ques¬ 
tions of fact and the credibility of witnesses a Court of Appeal will hesitate 
long before it disturbs the findings of a trial judge based on verbal testimony 
of conflicting witnesses whom he has seen and heard and a heavy burden is 
thrown upon the unsuccessful litigant who seeks to reverse the decision (rl6). 
On the other hand where the findings as regards facts have been drawn from 
argumentative inferences from the testimony, oral and documentary, and 
depend upon the weight of evidence and the inherent probability of the story 
and not on credibility induced by witnesses by the demeanour or manner in 
which they answer questions, the trial court is in no better position than the 
court of appeal in discovering the truth (s). These general principles are well 
established. In a case decided under the Indian Divorce Act the Supreme 
Court observed (t): “if in giving the findings the courts ignore certain 
important pieces of evidence and other pieces of evidence which are equally 
important are shown to have been misread and misconstrued and this Court 
comes to the conclusion that on the evidence taken as a whole no tribunal 
could properly as a matter of legitimate inference arrive at the conclusion 
that it has, interference by this court will be called for.” In respect of orders 
passed by the court of first instance in matters where it exercises discretion 
the Court of Appeal is very slow to interfere and is guided by somewhat 
different considerations. Reference may be made to Notes at p. 814 supra. 

SAVINGS AND REPEALS 


29. (1) A marriage solemnized between Hindus before the com¬ 

mencement of this Act, which is otherwise valid, shall not be deemed 

to be invalid or ever to have been invalid by reason 
Savings. of the fact that the parties thereto belonged to 

the same gotra or pravara or belonged to different religions, castes 
(tl) or sub-divisions of the same caste. 

(2) Nothing contained in this Act shall be deemed to affect any 
right recognised by custom or conferred by any special enactment 


(si 2) Ambi Piindalik v. Pundalik ('60) A.B. 521; 
01 Bom. L.R. 1167. 

(sl3) Kahjan Singh v. Tei Kaiir (’01) A. Punj. 
480; (1961) 1 Punl. 303. 

(sl4) Paras Ram v. Janki Bai (*61) A. All 395 
(F.B.). As to appeal from a decision of the 
Small Cause* Court Judge reference may be made 
to Dal Chartd v. Su:am Pratap (’65) A.A. 46. Also 
see S/i**h Narain v. Soottri (’67) A-A. 156. 


(rl6) SUalakshmi v. Venkata Subrahmanian 
(1930) 32 Bom. L.R. 887 (P.C.). 

(s) Virappfl Chettiar v. Periakaruppan (1945) 47 
Bom. L.R. 608 (P.C.). Also see Simpson v. Simp¬ 
son (1951) 1 All E.R. 955 (C.A.) (1951) P. 320. 
Also see Badha Prasad v. Gaiadhar Singh (1960) 
S.C. 115. 

(t) White V. White (1958) S.C.J. 839. 

(tl) Kastoori Deoi v. Chiranii Lai (’60) A.A. 446. 
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to obtain the dipolution of a Hindu marriage, whether 
beiore or after the commencement of this Act. 


solemnized 


(3) Nothing contained in this Act shall affect any proceedinu 
imder any law for the time being in force for declaring Iny marriage 
to be null and void or for annulling or dissolving any marriage^ for 
judicial separation pending at the commencement of this Act and 

had nofbeerpi^d. determined as if thi; Act 


nrovilfnn ^ contained m this Act shall be deemed to affect the 

provisions contained m the Special Marriage Act, 1954 (43 of 1954) 

u ° marriages between Hindus solemnized under that Act, 

whether before or after the commencement of this Act. 


Savm^.—A saving clause is generally inserted where there is repeal 
of any statute and re-enactment of the law on the subject and also inserted 

of T necessary to except something from the operation 

of the Act which would otherwise have been included. Sometimes savings are 
u^erted to prevent the effect of certain repeals wholly or in part. Savings are 
also inserted at times ex majore cautela (u). 


Sub sec. (1), The validity of a Hindu marriage solemnized after the 

is to be judged by the relevant provisions of 
me Act. The validity of a marriage solemnized between Hindus before this 
^ct into operation has to be judged by the law as it previously existed. 
The Hindu Marriage Disabilities Removal Act, 1946, laid down: “Notwith- 
stan *ng any text, rule or interpretation of the Hindu Law or any cust<xn or 
usage a marriage between Hindus which is otherwise valid, shall not be 
inva d by reason only of the fact that the parties thereto (a) belong to the 
same ^potra or pravara, or (b) belong to different sub-divisions of the same 
^te. ’ The Hmdu Marriages Validity Act, 1949, went a step further and laid 
down: 'Notwithstanding anything contained in any other Jaw for the time 
being in force or in any text, rule or interpretation of Hindu law or in any 
custom or usage, no marriage between Hindus shall be deemed to be invalid 
or ever to have been invalid by reason only of the fact that the parties thereto 
belonged to different religions, castes, sub-castes or sects.” Both these 
enactments are repealed by section 30 and effect is given to the rules laid 
down in them by this Saving contained in sub-section (1). Any marriage 
solemnized between Hindus if otherwise valid is not to be invalid or deemed 
ever to have been invahd on any of the grounds mentioned in it. 


Sub-sec. (2).—^Divorce was not known to the general Hindu law but in 
certain communities divorce was recognised by custom and the courts upheld 
such custom when it was not opposed to public policy (v). LTie scheme and 


(u) Smith V. fl. (1898) A.C. 782; McLcughlift feraice may also bo made to Modho fnxd v. 

y. V/utganh (1906) 75 L.J. P.C 117. ShakuntaUi (T2) A-A. 119. Abo fee Edamma t . 

(o) See i 441 and Notes theseunder ante: P. L. Hussainappa C^) A.A.P. 455. 

Siftgh V. M. hi. Singh CS6) A. Manipur 18. Re- 
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object of the present Act is not to override any such custom which recognised 
divorce and effect is given to the same by the Saving contained in this sub¬ 
section, It is not necessary for parties in any such case to go to court to 
obtain divorce on grounds recognised by custom. 

Although divorce was not known to the general Hindu law, in many 
States, divorce was allowed on certain grounds as the result of special legis¬ 
lation on the subject. Some of those enactments permitting divorce were 
repealed by section 30 in view of the comprehensive nature of the present 
Act. Proceedings pending under any of those enactments at the commence¬ 
ment of this Act are expressly saved by sub-section (3). 

There are, however, some special enactments permitting divorce on stated 
grounds which are not repealed by this Act and the object of the present sub¬ 
section is not to override them but to permit them to continue in force. Any 
right conferred by the provisions of any such unrepealed special enactment is 
saved by sub-section (2) and can be availed of by persons to whom they 
apply whether the marriage was solemnized before or after the commence¬ 
ment of this Act. A suit for divorce under any such unrepealed enactment 
would not come within the purview of the present Act and section 19 of the 
Act which deals with jurisdiction has no application to the same (u?). Thus, 
for instance, the right to obtain dissolution of marriage on any of the grounds 
stated in Travancore Nayar Act (which has not been repealed) in the court 
of the Munsiff having jurisdiction under that Act remains unaffected by the 
present Act by reason of this sub-section. The sub-section, as pointed out by 
a Full Bench of the Kerala High Court, saves the right to obtain dissolution 
under the Nayar Act and everything necessary, substantial, remedial or 
procedural to obtain dissolution of marriage under that enactment (u?l). 
Similar is the position under Madras Aliyasanthana Act 9 of 1949 (uj2). 

The saving of any right recognised by custom or conferred by any special 
enactment does not mean that the rights conferred by the present Act are 
unavailable to a party (io3). 

In a proceeding adopted after the coming into operation of this Act, it 
would not be open to a party to rely on any ground for relief recognized 
under a repealed enactment and the matter would be governed by the provi¬ 
sions of this Act (x). 

Sub-sec. (3).—Section 30 repealed a number of special enactments under 
which marriage could be annulled or divorce granted. Proceedings adopted 
by parties under any of those enactments and pending at the date of the 
commencement of the present Act are expressly saved by this sub-section. 
Such proceedings may be continuf*d and determined as if this Act had not 
been passed. The Saving in this sub-section only applies to proceeding pend¬ 
ing at the commencement of this Act and not to any proceeding adopted 
after this Act came into operation. 


(w) Knmnin Nair v. Naratjana Sair f'58) A.D. 
12* Vn^appnn v. Sarada ('58) A. Kerala 39. 

(itl) Krhhnn PiUat v. Subhadra Amma ('71) A. 
Kerala 44 (F.B.). 


fa'2) PfCTTui V. Ananda Shetty ^'73) A.Mv*s. 69. 
fu;3) Chellappan Sair v. Modhavi Amma (*61) 
A. Kerala 311 (F.B.) (1961) 1 Ker. 33 

(x) SUaboi v. Ramchandra ('56) A.B. 116 (F33* 
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As to proceedings for restitution of conjugal rights pending at the com 
mencement of this Act see Notes under section 9 ante. 


Sub-sec. (4). Section 4 of this Act has overriding effect and any statute 
in force immediately before the commencement of this Act ceases to have 
effect m so far as it is inconsistent with any of the provisions contained in this 
Act. In order to leave no scope for any doubt and out of abundant caution 
me Legislature has by the Saving contained in this sub-section expressly stated 
that the Social Marriage Act, 1954, continues to operate with respect to 
marrmges between Hindus solemnized under that Act and nothing contained 
m this Act is to affect the provisions of that enactment. This sub-section does 
not, however, mean that the present Act would not apply in case one party 
to a marriage under this Act subsequently enters into a marriage with another 
person under the Special Marriage Act. The proviso to section 15 of the 
present Act would render any such subsequent marriage a nullity if it took 
place within the prohibited period of time prescribed by the proviso (xl). 


30. [Repeals]. Repealed by the Repealing and Amending Act, 
1960 (58 of 1960), sec. 2 and First Schedule. 

The section, prior to its amendment, was as follows: 

The Hindu Marriage Disabilities Removal Act, 1946 (XXVIII of 1946), 
the Hindu Marriages Validity Act, 1949 (XXI of 1949), the Bombay Preven¬ 
tion of Hindu Bigamous Marriages Act, 1946 (Bombay Act XXV of 1946), 
the Bombay Hindu Divorce Act, 1947 (Bombay Act XXH of 1947), the 
Madras Hindu (Bigamy Prevention and Divorce) Act, 1949 (Madras Act VI 
of 1949), the Saurashtra Prevention of Hindu Bigamous Marriages Act, 1950 
(Saurashtra Act V of 1950) and the Saurashtra Hindu Divorce Act, 1952 
(Saurashtra Act XXX of 1952) are hereby repealed. 

Enactments repealed.—This section enumerated certain enactments relat¬ 
ing to the law of marriage and divorce which are now repealed. Although 
divorce was not known to the general Hindu law, in many States divorce 
was allowed on certain grounds as a result of special legislation and monogamy 
was enforced. In view of the comprehensive natvme of the present Act some 
of those enactments were repealed cis there was no necessity of having 
those enactments on the statute-book. 

Speaking generally the effect of a repeal without saving would be to 
obliterate the repealed enactment from the statute-book as completely as 
if it had never been passed. Reference may be made to Notes under section 
29 and section 6 of the General Clauses Act, 1897, which deals with effect 
of repeal (y) . The repeal of section 30 has not made any change in the legal 
position as it abided under the repealed section. 



(xl) Uma Charan v. Kaial ('71) A.C. 307. 
(v) Reference may also be made to SHcbci 


RamchandTa CSS) A.B- 116 (F*B*). 



THE HINDU SUCCESSION ACT, 1956 

No. 30 of 1956 


ARRANGEMENT OF SECTIONS 
Chapter I—Preliminary 

Sections 

1. Short title and extent. 

2. Application of Act. 

3. Definitions and Interpretation. 

4. Over-riding effect of Act. 

Chapter n—Intestate Succession 

5. Act not to apply to certain properties. 

6. Devolution of interest in coparcenary property. 

7. Devolution of interest in the property of a tarward, tavazhi, kutumha, 
kavaru, or illom. 

8. General rules of succession in the case of males. 

9. Order of succession among heirs in the Schedule. 

10. Distribution of property among heirs in Class I of the Schedule. 

11. Distribution of property among heirs in Class II of the Schedule. 

12. Order of succession among agnates and cognates. 

13. Computation of degrees. 

14. Property of a female Hindu to be her absolute property. 

15. General rules of succession in the case of female Hindus. 

823 



824 


THE HINDU SUCCESSION ACT 


Sections 

16. Order ^ succession and manner of distribution among heirs of a 
lemale Hindu. 

17. Sp^al provisions respecting persons governed by marumakkattayam 
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Chapter IH—Testamentary Successicn 

30. Testamentary succession. 


31. 


Chapter IV—Repeals 



INTRODUCTORY NOTE 


The law of inheritance comprises rules which govern devolution of pro¬ 
perty on the death of a person upon other persons solely on account of their 
relationship to the former. In Hindu law the joint family system comes first 
in historical order. The law of inheritance was of later growth and, in 
general, applied only to property held in absolute severalty as distinguished 
from property held by the joint family. The joint and undivided Hindu 
family is the normal condition of Hindu society and the fundamental concep¬ 
tion of the Hindu joint family is a common male ancestor with his lineal 
descendants in the male line, and so long as that family is in its normal 
condition, that is, its undivided state, if forms a corporate unit, though not a 
juridical person. The joint family traces its origin to the ancient patriarchal 
system and the transition from that system to the joint family was a natural 
and logical development. In the joint family also the paterfamilias was the 
unquestioned ruler and the authority of the father of the family and some of 
his exclusive privileges are even now traceable in the rights of the father as 
the Karta of the joint family, though the principle of patrin potestas has long 
ceased to be recognised. The earlier concept of the joint family was some¬ 
what analogous to that of a corporate body and the tendency was to sink the 
individual in the family. Social conditions, however, underwent considerable 
transformation and there grew up a body of rules of inheritance under the 
title dayavibkaga which as explained by Vijnaneshwara means division of 
property which becomes the property of another solely by reason of his 
relation to the owner. Even under early Hindu law rights of sons (as junior 
members of the family) were recognised and they acquired equal interest with 
the father in the ancestral property as coparceners. Partition was an inevit¬ 
able corollary of this system of coparcenary. And even in case of such a 
corporate unit self-acquisitions though at first viewed askance had to be 
recognised and rules of inheritance had to be laid down. 

The law of heirship had close connection with the doctrine—“He who 
inherits the property, also offers the pinda^* (a). It was based upon the 
principle of consanguinity and the theory of spiritual benefit was a later 
development. In most cases spiritual efficacy, propinquity and natural love 
and affection ran in the same lines. But difficulties arose when these ran in 
diverse lines and schemes of inheritance with some radical differences came 
into existence in different parts of the country. The difference in the law of 
inheritance between the two systems of Mitakshara and Dayabhaga, the 
existence of a number of schools of Hindu law, the matriarchal system pre¬ 
vailing in some southern parts of the country and dissimilar local and family 
customs obviously could not embrace a whole genus of cases and it was not 
possible to expect a system which was a homogeneous and consecutive whole. 
Besides a number of anomalies and some inequitable rules of succession had 
come into existence due to historical reasons and in some cases to the conser¬ 
vatism of judicial interpreters. Moreover conflicting pronouncements of 

(a) Vishnu XI, 40; Yascharthaharah $a pinda-datji. 
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courts based at times on variant readings of the ancient texts had resulted in 
congeries of decisions, in case of some of which it was difficult to extract the 
ratio decidendi and not possible to harmonise them with the rest. 

In this connection it may also be mentioned that Stridhan had become by 
far the most complicated and difficult branch of the law of succession. The 
difficulty of the subject may be gauged from what Jimuta Vahana stated in 
the Dayabhaga after finishing his discourse on Stridhan. “Thus has been 
explained the most difficult subject of succession to a childless woman.” It 

been seen from the foregoing chapters relating to Succession and 
Stridhan that women occupied a very dependent position in the family and 
her rights to hold and dispose of property were generally speaking limited. 
The partial recogmtion only of the status of women in matters of property 
was no doubt understandable under ancient and medieval conditions. But their 

status had to be fully recogmsed in modem times of social emancipation and 
equality. 

The princi{>al reform that was called for and one which became a pressing 
necessity in view of changed social and economic conditions was that in suc¬ 
cession there should be equable distribution between male and female heirs 
and the Hindu Women’s limited estate should be enlarged into full ownership. 
The Hindu Women’s Rights to Property Act, XVII of 1937, which introduced 
important changes in the law of succession by conferring new rights of suc¬ 
cession on certain females although it gave better rights to women in respect 
of property, was found to be incoherent and defective in many respects and 
gave rise to a number of anomalies. Fragmentary legislation in the form of a 
number of un-co-ordinated rules did not prove a satisfactory remedy and the 
mass of floating case-law that grew up was somewhat bewildering and there 
seemed to be no end to the number of conundrums suggested. 

The spacious and complicated structure that was Hindu law in the main 
remained undigested except by authors. Good exposition of law made by 
them and good judicial law made by able jurisconsults could not obviously 
bring the law precisely on a level with the codification of it by the authority 
of the supreme legislature. It had been generally recognised for a long time 
that the rules of inheritance should be turned into a body of law, compact 
in form and easily accessible. A uniform and comprehensive system of inheri¬ 
tance recognising equable distribution between male and female heirs and 
contained in a series of coherent propositions carefully considered and autho¬ 
ritatively stated was, therefore, a long-felt desideratum. 

The Hindu Succession Act came into force on 17th June 1956. It amends 
and codifies the law relating to intestate succession among Hindus and brings 
about some fundamental and radical changes in the law of succession. Ev^ 
if it seems to break violently with the past it has to be conceded that it iS 
characteristic of the age which is one of great ideals and fast changing social, 
economic and political theories. Hindu law was at no time in its long lustoiy 
static, but was empiric and progressive. It was only after the reduction o 
India by the British and because of their policy of non-interference in matters 
of personal law that it ceased to grow with the times. Its principal ch^acto- 
istics of elasticity and assimilation were ignored and the degree of rigidity tha 
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Uniform law of 
succession; Wide 
application of the 
Act. 


was given to it was such that legislation alone could co|>e with the felt neces¬ 
sities of the times. 

The Act lays down a uniform and comprehensive system of inheritance 
and applies inter alia to persons governed by the Mitakshara and Dayabhaga 

School as also to those in certain parts of Southern India 
who were previously governed by the Marumakkattayam, 
Aliyasantana and Nambudri systems of Hindu law. The 
Act applies to any person who is a Hindu by religion in any 
of its forms and developments including those who have 
deviated from orthodox standards of Hinduism in matters of ceremonial 
observances. Buddhists, Jains and Sikhs are also within its ambit. So also 
are converts or reconverts to any of the four religions—Hinduism, Buddhism, 
Jainism and Sikhism. A person, therefore, though not strictly a Hindu by 
religion, is included in the wide connotation given to the expression Hindu 
(section 2). It is not a mere laconism to observe that it is easier to say who 
are not Hindus or that the practical separation of Hindus from non-Hindus in 
the matter of applicability of the Act is not a matter of much difficulty. Clause 
(c) of sub-section (1) of that section adopts the negative form and in effect 
lays down that it is to be presumed, until tlie contrary is proved, that any 
person who is not a Muslim, Christian, Parsi or Jew by religion is governed 
by this Act. The purpose of this evidently is to avoid as far as possible 
detailed and at times complex inquiries into the matter. 

Section 4 of the Act is of vital importance and gives over-riding effect to 
the provisions of the Act. It abrogates all the rules of the law of succession 

hitherto applicable to Hindus, whether by virtue of any text 
Over-riding Hindu law or any custom or usage having the 

effect of the Act. force of law, in respect of all matters dealt with in the Act. 

The Act also supersedes any other law, contained in any 
Central or State Legislation in force immediately before it came into opera¬ 
tion in so far as such legislation is inconsistent with the provisions contained 
in the Act. 

The scheme of the Act in the matter of succession to the property of a 
Hindu dying intestate (after the coming into force of the Act) is to lay down 

a set of general rules for succession to the property of a 
Scheme of the male Hindu in sections 8 to 13 including rules relating to 

ascertainment of the shares and portions of the various heirs 
which may be described as the Statute of Distribution. It is part of this 
scheme to enact in sections 15 and 16 separate general rules affecting suc¬ 
cession to the property of a female intestate. Section 17 provides for certain 
modifications and changes in the general scheme of succession to the property 
of male and female Hindus in relation to persons hitherto governed by the 
Malabar and Aliyasantana law. The existence of a system founded on matri¬ 
archy in certain parts of Southern India in contradistinction to that in the 
rest of the coimtry which is patriarchal having the common ancestor as the 
founder of the family and in which relationship is primarily by agnation, has 
been well established and judicially recognised for a long time. Recently 
there had found place on the statute-book a number of enactments regulating 
succession to the property of persons governed by the Marumakkattayam, 


Act. 
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Aliyasantana and Nambudri Laws (d). Reference to the rules enacted in 
section 17 of this Act will show that the Legislature while aiming at a uniform 
code has taken care to provide for suitable modifications having regard to the 
law of those who favoured the matriarchate. Sections 18 to 28 of the Act are 
headed ‘‘General provisions relating to succession” and lay down rules which 
are supplementary to the provisions in sections 5 to 17. The rules laid down 
in those sections are not merely explanatory of the general rules for succession. 
Some of them enact substantive provisions involving legal principles. 


The two systems of inheritance to the separate or self-acquired property 
f a male intestate which have hitherto prevailed under the Mitakshara and 

Dayabhaga Schools are abolished and a uniform system 

rope^Xa male Operation as propoimded in sec. 8. The three 

itestate. classes of heirs recognised by the Mitakshara, viz Gotraja 


Sapindas, Samanodakas and Bandhus and the three classes of 
heirs recogmsed by the Dayabhaga, viz. Sapindas, Sakulyas and Bandhus 
cease to exist in case of devolution taking place after the coming into force 
of the Act. The heirs are divided, instead, into four classes or categories. 
These are (i) heirs in Class I of the Schedule, (ii) heirs in Class 11 of the 
Schedule, (iii) agnates and (iv) cognates. The property devolves firstly upon 
the twelve preferential heirs mentioned in Class I of the Schedule to the Act 


and failing such heirs upon the second, third and fourth class of heirs in that 
order as regulated by sections 8 and 9. Before 1937, the “simultaneous 
heirs” of a male Hindu dying intestate comprised only the son, the son of a 
predeceased son and the son of a predeceased son of a predeceased son. The 
Hindu Women’s Rights to Property Act, 1937, added to the list the widows 
of the first two as well as the intestate’s own widow. The outstanding feature 


of the new scheme of what may for convenience be described as the ‘simul¬ 
taneous heirs’ or ‘preferential heirs’ is that the property devolves in equal 

shares among the son, daughter, widow and mother of the 
deceased. Eight other heirs come into this scheme of simul¬ 
taneous succession by virtue of the doctrine of representa¬ 
tion as applied to the case of predeceased son and prede- 
The distribution of property among these preferential heirs 
is to be in accordance with the four rules laid down is sec. 10. It will be 
noticed that male and female heirs are treated as equal and without distinc¬ 
tion. In Class II of the Schedule are specified heirs who are entitled to 
succeed in the order of Entries in which certain persons have been grouped 
together for simultaneous succession like father, brother and sister, and so on. 
They succeed in case of failure of any of the twelve heirs in Class I. They 
are also close relations of the male Hindu selected on the principle of natural 
love and justice. They are the intestate’s father; great grandchildren both 
males and females (except the son’s son’s son who is an heir in Class ^ 
brother; sister; sons and daughters of brother and sister; father’s father and 
father’s mother; step-mother and brother’s widow; father’s brother and 
mother’s father and mother’s mother; and mother’s brother and sister. These 
heirs in Class II do not all succeed simultaneously but in order of the nme 
Entries in which they are grouped. It will be noticed that some close re 


Four categories 
of heirs. 

ceased daughter. 



(d) A number of these are stated in the definitions given in Section 3. 
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tions of the mother are included among the heirs in this scheme of succession 
and given preference over the other relations who can succeed only as agnates 
or cognates. The distribution of property among the heirs specified in Class 
11 of the Schedule, who are entitled to succeed in order of the Entries in which 
they are placed, is to be in accordance with the rule laid down in section 11. 
The rules of preference determinative of the order of succession and those 
relating to the mode or method of reckoning degrees of ascent and descent 
according to which priority among agnates and cognates is regulated, are 

stated in sections 12 and 13. 


Succession to 
property of a 
female intestate. 


The Hindu women’s limited estate in abolished and any property posses¬ 
sed by a female Hindu howsoever acquired is now held by her as her absolute 

property and she has full power to deal with it or dispose 
of it by will as she likes. The restraints and limitations on 
Proper^ of a ^ower cease to exist even in respect of existing property 

iT her absolute possessed by a female Hindu at the date of the Act coming 
property. jnto force whether acquired by her before or after the com¬ 

mencement of the Act. It is now held by her as fuU owner 

and not as limited owner (s. 14). 

Under the previous law succession to Stridhan—woman’s property 
varied according as a woman was married or unmarried and according to the 

form of her marriage. It also varied according to the source 
of the Stridhan. The rules of descent of the different schools 
Succession to also varied. The Act abolishes all this and propounds in 

property of a section 15 a definite and uniform scheme of succession to 
female intestate. property of a female Hindu who dies intestate after the 

commencement of the Act. That section groups heirs of a 

female intestate into five categories described as entries (a) to (e). So^, 
daughters, children of any predeceased son or predeceased daughter and the 
husband are her heirs specified in entry (a). They take simultaneously and 
to the exclusion of those specified in the subsequent entries. FaiUng all heirs 
of the intestate female specified in entry (a), but not untU then, her property 
devolves upon the heirs of her husband as laid down in entry (b). Heirs m 
entry (b) are preferred to those listed in entry (c) who are the mother and 
father of the intestate. On failure of the mother or father the property de¬ 
volves upon the heirs of the father [entry (d) ] and in case of failure of all 
the heirs in entries (a) to (d) the property devolves upon the heirs of the 
mother. This is not, however, a complete statement of the law since there 
are two important exceptions engrafted upon the general order of succession 
enacted in the five entries. The exceptions relate to property inherited by the 
female from her mother or father and property inherited by her from her 
husband or father-in-law. In case of a female intestate dying without issue 
property inherited by her from her father or mother will revert to the heirs 
of the father in existence at the time of her death and not upon the husband or 
the heirs of the husband in accordance with the general order of succession 
laid down in the entries. Similarly in case of a female intestate dying without 
issue property inherited by her from her husband or father-in-law (as widow 
of a predeceased son) will revert to the heirs of the husband in existence at 
the time of her death and not upon the heirs of the father or mother in accord- 
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ance ^th the general order of succession laid down in the entries. No ques¬ 
tion of the application of either exception can arise where the female intestate 
dies leaving a son, daughter or a child male or female of any predeceased son 
or dai^hter. In such a case, that is when she dies leaving any issue, all her 
property howsoever acquired devolves upon such issue regardless of the source 
of acquisition of the property and such issue takes the property simultaneously; 
^d if the husband of the intestate is alive takes simultaneously with him. 
The rules relating to the mode or manner of computation of shares of the 
various heirs are stated in section 16. 

l^e Act although it deals with succession, has a bearing on other 
branches of Hindu law such as joint famUy, adoption, etc., and lays down 

rules of far-reaching consequences. It prescribes that where 
Mitakshara co- ^ coparcener dies intestate the Mitakshara coparcenery does 
parcenary retained necessarily become disrupted. According to the true 

attenuated notion of an undivided family governed by the Mitakshara 

law, no individual member of the coparcenery, whilst the 
fsJiuly remains joint and undivided, can predicate, of the 
joint family property, that he has a definite share in the same. His interest is a 
fluctuating interest, capable of being enlarged by deaths in the family and liable 
to be dimimshed by births in the family. It is only on a partition that he be¬ 
comes entitled to a definite share. Section 6 of the Act, although it does not 
interfere with the special rights of those who are members of a Mitakshara co¬ 
parcenery, recogmses, without abolishing joint family property, the right, upon 
the death of a coparcener, of certain of his preferential heirs to claim an interest 
in the property that would have been allotted to such coparcener if a partition 
of the joint family property had in fact taken place immediately before his 
death. Such preferential heirs, to mention some, are the daughter, the pre¬ 
deceased daughter’s son and the predeceased son’s daughter. There can be 
little doubt that radical reform was required in the Mitakshara law of copar¬ 
cenery and that where one of the coparceners dies there should be equable 
distribution of his property not only in respect of his separate or self-acquired 
property but also of his undivided interest in the coparcenery property among 
his male and female heirs and particularly his son and dau^ter. Some of 
the indicia of the ancient joint family system had become extinct in conse¬ 
quence of inroads made upon the coparcenery inter alia by liberal interpre¬ 
tation of texts relating to partition, by rules founded on equitable considera¬ 
tions affecting payment of debts incurred personally by any member of the 
coparcenery and principally by the Hindu Women’s Rights to Property Act, 
1937, which conferred new rights on widows of coparceners. The power of 
free disposition of property is recognized in every system of law and it was 
time for Hindu law to fall in line. Probably the best solution would have 
been to abolish the ancient legal formulae of acquisition of right by birth and 
devolution by survivorship since the logical way was to assimilate the Mitak¬ 
shara to the Dayabhaga in this respect. This would also have the merit of 
equable treatment of the nearest female heirs of a coparcener and of bringing 
about uniformity in the law in all parts of India. Sentiment in favour of 
retention of the Mitakshara coparcenery even in an attenuated form seems to 
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have been respected and the rules Icdd down in section 6 are a compromise 
having some of the merits and all the demerits which attend such adjustive 
legislation. 

Prior to the coming into operation of this Act, it was a rule firmly esta¬ 
blished that a Hindu cannot by will bequeath property which he could not 
have alienated by gift inter vivos. A coparcener under the Dayabhaga law, 
however, could by gift dispose of the whole of his property whether ancestral 
or self-acquired, subject to the claims of those entitled to be maintained by 
him. A coparcener under the Mitakshara law has no power to dispose of liis 
coparcenery interest by gift. That rule is not affected by the new legislation 
but the extension of that conception which disentitled such coparcener to 
make a bequest of his interest in the coparcenery property so as to defeat the 
rights of the other members to take by survivorship is now abolished (section 
30). Any Hindu male or female may now dispose of by will or other testament¬ 
ary disposition any property (including in case of a male any interest in a Mi¬ 
takshara coparcenery), in accordance with the provisions of the Indian Succes¬ 
sion Act, 1925, or any other law relating to such dispositions applicable to 
Hindus. This power of testamentary disposition is, however, subject to the 
rights of maintenance of persons who are entitled to claim maintenance as 
dependants of the testator or testatrix. Sections 18 to 21 of the Hindu Adop¬ 
tions and Maintenance Act lay down rules relating to the rights of mainte¬ 
nance of a wife, widowed daughter-in-law, children, aged parents and other 
dependants. Section 22 of that Act rules that where a dependant has not 
obtained by testamentary or intestate succession, any share in the estate of a 
Hindu dying after the commencement of that enactment, the dependant shall 
be entitled, in accordance with the provisions of the same, to maintenance from 
those who take the estate. 

The general provisions of the Act relating to succession contain rules 
inter alia to the effect that heirs related to a male or female intestate by full 

blood are to be preferred to those related by half-blood if 
the nature of relationship is the same in every other respect 
(sec. 18). Another important rule is that if two or more heirs 
succeed together to the property of an intestate, they take 
the property per capita and not per stirpes unless there is a 
provision which expressly lays down a contrary rule. Such heirs take the 
property as tenants-in-common and not as joint tenants (s. 19). instances of 
succession per stirpes are to be found in the provisions of section 10 which 
deals with distribution of property among heirs in Class I of the Schedule and 
Rule 11 of section 16 which provides that if any son or daughter of a female 
intestate had predeceased her leaving his or her own children alive at the 
time of the intestate’s death, the children of such son or daughter shall take 
per stirpes (not per capita), that is they shall take between them the share 
which such son or daughter would have taken if living atl the time of the 
intestate’s death. A child en ventre sa mere who is subsequently born alive 
has the same right to inherit property as if he or she had been born before 
the death of the inte^te (s. 20). 


Some general 
rules. 
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Dharmashastras as interpreted by the courts certain 
defects, deformities and diseases excluded an heir from inheritance This was 

substantially remedied by the Hindu Inheritance (Removal 

Disqualified of Disabilities) Act, 1928, which ruled that ‘‘no person other 

^ person who is and has been from birth a lunatic or 
^ ot, shall be excluded from inheritance or from any right 
or share m jomt family property by reason only of any disease, deformity or 
physical or mental defect.” Unchastity of certain female heirs, change of 
religion and loss of caste were among the grounds of exclusion from inheritance 
recogi^ed by law. Section 28 of the present Act discards almost all the 
groun^ which imposed exclusion from inheritance and rules that no person 
shall be disqualifiea from succeeding to any property on the ground of any 
isease, e ect or deformity. It also rules out disqualification on any other 
^ excepting those expressly recognized by any provisions of 

the Act The exceptions are very few and confined to the case of remarriage 
o a wi ow of a predeceased son, widow of a predeceased son of a predeceased 
son and widow of a brother and none of them is entitled to succeed to the 
I^oj^rty of the intestate as such widow, if on the date the succession opens. 

remarried. Remarriage by any such widow subsequent to the vesting 
o her interest in the property upon death of the intestate is, however, no 
bar (section 24). In case of other female heirs remarriage is not a bar at 
any time. Another disqualification stated in the Act relates to a murderer 
who is excluded on principles of justice and public policy (section 25). Change 
of religion and loss of caste have long ceased to be grounds of forfeiture of 
property and the only disqualification to inheritance on the ground that a 
person has ceased to be a Hindu (in the wide (xmnotation of that expression) 
is confined to the heirs of such convert (section 26). Where a Hindu has 
ceas^ or ceases to be a Hindu by conversion to another religion, children bom 
to him or her after such conversion and their descendants are disqualified 
from inheriting the property of any of their Hindu relatives, unless such 
children or descendants are Hindus at the time when the succession opens. 
The disqualification, it will be noticed, does not affect the convert himself or 
herself. But the children bom to such person after conversion to any religion 
other than Hinduism, Jainism, Bud dhism or Sikhism and the descendants of 
such children are affected by the disqualification. 

Another change brought about by the Act is that impartible estates 
fother than those expressly saved by s. 5(ii) and (iii) of the Act] cease to be 
recogmzed as such. Such property has now under the Act all the ordinary 
incidents of property held by a Hindu. 

Criticism was not lacking that the Act introduced drastic changes in the 
Family Law relating to ownership of property of Hindus and particularly of 
those governed by the Mitakshara and f iindampntall y altered the rules of 
int^tate and testamentary succession prev ailing nndpr both the principal 
schools of Hindu law. Objection was also raised to the substitution of a 
new line of heirs which on examination will be foupd to have been based on 
natural love and affection. There was also objection to the abrogation of 
custom and customary laws except in some minor matters. Codification is a 
well worn subject and reference ha-*g already been made in the general Intro- 
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duction to the relevant considerations which lend support to the fundamental 
and radical changes brought about by this Act and it is not necessary to 
rehearse the same. Evolution and expansion are discernible in the successive 
state of legal thought-in India and the traditional law itself had changed from 
time to time down the centuries. The new legislation is characteristic of the 
age which is one of great ideals and fast changing theories. There is consider¬ 
able force in the remark belonging to times long past that rules of succession 
to property being in their nature arbitrary are in all systems of law merely 
conventional and even deep rooted traditions must yield to the march of time. 
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THE HINDU SUCCESSION ACT. 1956 

ACT No. XXX OF 1956 

[17th June 1956] 

An Act to amend and codify the law relating to intestate succession amcmg 

Hindus. 

Be it enacted by Parliament in the Seventh Year of the Republic 
of India as follows: — 

Preamble. A preamble to an enactment of the Legislature was formerly 
regarded as key to open the mind of the makers of the Act, and the mischief 
which they intended to redress. The practice of inserting elaborate preambles 
in enactments of Legislature has disappeared and it is now regarded as well 
settled that a preamble cannot either restrict or extend the enacting part when 
the language and the scope of an Act are not open to doubt. It sometimes 
happens that a preamble is narrow but the enacting words large. Assistance 
may be obtained from the preamble to a statute in ascertaining the meaning 
of the relevant enacting part, since words derive their colour and content 
from their context. But the preamble is not to affect the meaning otherwise 
ascribable to the enacting part unless there be a compelling reason and it is not 
a compelling reason that the enacting words go further than the preamble 
indicated (e). The preamble of the present Act speaks only of the law rela¬ 
ting to intestate succession among Hindus. Chapter III of the Act, however, 
headed testamentary succession, enacts inter alia in express and explicit terms 
that a male Hindu is entitled to dispose of by will his interest in property of 
a Mitakshara coparcenary and recognises similar power in case of property of 
a tarwad and other family corporations governed by Marumakkattayam and 
Aliyasantana laws in Southern India. Also see ‘Title* at p. 835 infra. 

Codifying Act.—It is clear from the preamble that it is intended by the 
Act not merely to amend but to amend and codify the law relating to intestate 
succession and as pointed out above the Act in Chapter III lays down certain 
rules relating to the testamentary capacity of Hindus. The object of codifi¬ 
cation of a particular branch of law is that, on any matter specifically dealt 
with by it, such law should be sought for in the codified enactment itself. 
Where a statute is expressly said to codify the law, the court, as a general 
rule, is not at liberty to go outside the law so created simply because before 
the existence of that enactment another law prevailed. Reference may be 
made in this connection to the Notes at pp. 665-666 supra and the decisions 
there cited. 

Question may arise whether this Act is a complete code in the sense of 
comprehensive legislation dealii^ with every phase and aspect of the law of 
succession. In an Act intitule<i an Act to amend and codify a particular 
branch of law, in so far as there is express enactment, that alone must be 

(e) Attorney-General v. Prince Ernest Augustus of Hanocer (1957) A.C. 436. 
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looked at since the court is bound by it and can look to nothing else and the 
express enactment must govern the rights of the parties even though it has 
radically altered or modified the prior law. The Act, as has already been 
pointed out, has brought about some fundamental and radical changes in 
the law of succession previously applied to Hindus. Reference in this connec¬ 
tion may be made to s. 4 which gives over-riding effect to the provision of 
the Act. It follows that with respect to matters for which provisions is made in 
the Act the prior law ceases to have effect to the extent laid down in that 
section. It also follows that in resi>ect of matters for which no provision is 
made in the Act the old law must continue to remain applicable though such 
matters are indeed few. 


Rules of interpretation of a statute.—For some of the rules relating to 
interpretation see Notes at pp. 666-669 supra. 


CHAPTER I 



nvnNARY 


Short title and I- (1) This Act may be called the Hindu 

Succession Act, 1956. 

(2) It extends to the whole of India except the State of Jammu 
and Kashmir. 

Title.—Two propositions are now accepted as quite clear that the title is 
part of the enactment itself and it is legitimate to use if for the purpose of 
interpreting the Act as a whole and ascertaining its scope, and that a title 
cannot be permitted to control or cut down the enacting part of any section 
by the use of language of less extensive import. The title to the present Act 
states that the Act relates to the law of succession among Hindus and not 
merely intestate succession as mentioned in the preamble (/I). 

Extent and commencement.—The Act applies to Hindus in the whole of 
India except the State of Jammu and Kashmir. It received the assent of the 
President on 17th Jime 1956 and came into force on that date. 

The general principle of private international law is that the lex loci 
governs matters relating to immovable property and the law of the domicil 
governs personal relations. The principle is embodied in sec. 5 of the Indian 
Succession Act. The Draft Bill contained the words “and applies also to 
Hindus domiciled in the territories to which this Act extends who are outside 
the said territories.” Those words were removed and it was observed by the 
Joint Committee, “there are well-defined principles of international law which 
regulate succession to the immovable property of Hindus domiciled outside 
India and, consequently, that portion of this clause which provides for extra 
territorial application of this law has been removed as both unnecessary and 
inappropriate.” 


(/l) See sec. 5(l)(b). General Oausee Act, X of 1697. 
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V/ A\^X S. 2 

2. (1) This Act applies— 

(a) to any person, who is a Hindu by religion in any 

of its forms or developments, including a Vira- 

shaiva, a Lingayat or a follower of the Brahmo, 
Prarthana or Arya Samaj, 

(b) to any person who is a Buddhist, Jaina or Sikh by religion, 
and 


Application 

Act. 


(c) to any other person who is not a Muslim (ffl), Christian, 
Parsi or Jew by religion, unless it is proved that any such 
person would not have been governed by the EQndu law or 
by any custom or usage as part of that law in respect of any 
of the matters dealt with herein if this Act had not been 
passed. 

Explanation .—The following persons are Hindus, Buddhists, 
Jainas or Sikhs by religion, as the case may be: — 

(a) any child, legitimate or illegitimate, both of whose parents 
are Hindus, Buddhists, Jainas or Sikhs by religion; 

(b) any child, legitimate or illegitimate, one of whose parents is 
a Hindu, Buddhist, Jaina or Sikh by religion and who is 
brought up as a member of the tribe, co mmuni ty, group or 
family to which such parent belongs or belonged; 

(c) any person who is a convert or reconvert to the Hindu, 
Buddhist, Jaina or Sikh religion. 

(2) Notwithstanding anything contained in sub-section (1), 
nothing contained in this Act shall apply to the members of any 
Scheduled Tribe within the meaning of clause (25) of article 366 of 
the Constitution unless the Central Government, by notification in 
the Official Gazette, otherwise directs. 

(3) The expression “Hindu” in any portion of this Act shall be 
construed as if it included a person who, ffiough not a Hindu by reli¬ 
gion, is, nevertheless, a person to whom this Act applies by virtue of 
the provisions contained in this section. 

Persons governed by the Act.—It must have been seen from § 6(1) that 
Hindu Law has been applicable to a wide category of persons. The note to 
clause 2 of the Hindu Marriage Bill stated: “At present, Hindu Law applies 
(i) to Hindus by birth, and also to Hindus by religion, that is to say, to con¬ 
verts and re-converts to Hinduism, (ii) to illegitimate children where 
parents are Hindus, (iii) to illegitimate children where the mother is a Hmdu 
and the children are brought up as Hindus, (iv) to Brahmos, Arya Samajists, 

(^) A person who had become converted to convenion by reason of Caste DisabiUdM Act, 
Tatam caiwot be regarded u a Hindu fimply be- FaJbeer Bux v. Saira Begum (72) A.A. 475. 
cause such person bad inherited property detpHe 
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Lingayats and to persons who may have deviated from orthodox standards of 
Hinduism in matters of diet and ceremonial observances and to every other 
person who may be regarded as a Hindu unless he can show some valid 
local, tribal or family custom to the contrary, and (v) to Jains, Sikhs and 
Buddhists.” The present section substantially codifies the law on the question 
as it existed at the time of the commencement of this enactment. 


Reference may be made to Notes at p. 671 supra. 

Reference may also be made to §§ 6 and 7 ante. 

Sub-section (l)(a): Hindu.—See p- 671 supra. 

Sub-section (1) (b).—See p. 672 supra. Reference may be made to the 
undermentioned case (f2). 


Sub-section (l)(c).—See p. 672 supra. 

Explanation (b).—See p. 672 supra. Reference may also be made to the 
undermentioned case (g). 

Explanation (c).—See p. 672 ^pra. 

Sub-section (2): Scheduled Tribes.—See pp. 672-673 supra. 

Sub-section (3).—See p. 673 supra. 


3. 


Definitions and 
interpretations. 


(b) 


(c) 


(d) 


(1) In this Act, unless the context otherwise requires— 

(a) “agnate”—one person is said to be an “agnate” 
of another if the two are related by blood or 
adoption wholly through males; 

“aliyasantana law” means the system of law applicable to 
persons who. if this Act had not been passed, would have 
^n governed by the Madras Ahyasantana Act, 1949 
(Madras Act DC of 1949), or by the customary ahyasanta^ 
law with respect to the matters for which provision is made 

in this Act; 

“cognate”—one person is said to be a “cognate of another 
if the two are related by blood or adoption but not wholly 

through males; 

the expressions “custom” and “usage” signify any rule which, 
having been continuously and uniformly obser^^d for a 
long time, has obtained the force of law among Hindus m 
any local area, tribe, community, group or family. 

Provided that the rule is certain and not unreasonable 
or opposed to public policy: and 


(f2) Commissioner of Wealth Tax v. Champa 


('70) A.M. 249 (child brought up as Hindu: mem¬ 
ber of Hindu undivided family}. 
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Provided furiiier that in the case of a rule applicable 
only to a family it has not been discontinued by the family; 

(e) full blood , “half blood” and “uterine blood”— 

(i) two persons are said to be related to each other by full 
blood when they are descended from a common ancestor 
by the same wife, and by half blood when they are des¬ 
cended from a common ancestor but by different wives; 

(ii) two persons are said to be related to each other by 
uterine blood when they are descended from a common 
ancestress but by different husbands; 

Explanation. —In this clause “ancestor” includes 
the father and “ancestress” the mother; 

(f) heir means any person, male or female, who is entitled to 
succeed to the property of an intestate under this Act; 

(g) intestate”—a person is deemed to die intestate in respect of 
prop)erty of which he or she hcis not made a testamentary 
disposition capable of taking effect; 

(h) “marumakkattayam law” means the system of law applicable 
to persons— 

(a) who, if this Act had not been passed, would have been 
governed by the Madras Marumakkattayam Act, 1932 
(Madras Act XXII of 1933); the Travancore Nayar Act 
(II of 1100); the Travancore Ezhava Act (III of 1100); 
the Travancore Nanjinad Vellala Act (VI of 1101); the 
Travancore Kshatriya Act (VII of 1108); the Travancore 
Krishnanvaka Marumakkathayee Act (VII of 1115); the 
Cochin Marumakkathayam Act (XXXIII of 1113); or 
the Cochin Nayar Act (XXLX of 1113) with respect to 
the matters for which provision is made in this Act; or 

(b) who belong to any community, the members of whi^ 
are largely domiciled in the State of Travancore-Cochin 
or Madras [as it existed immediately before the 1st 
November, 1956], and who, if this Act had not been 
passed, would have been governed with respect to the 
matters for which provision is made in this Act by any 
system of inheritance in which descent is traced 
through the female line; 

but does not include the aliyasantana law; 

(i) “nambudri law” means the system of law applic^Io 
persons who, if this Act had not been passed, would 
been govern^ by the Madras Nambudri Act, 1932 

Act XXI of 1933); the Cochin Nambudri Act (XVH of 111^1 
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or the Travancore Malayala Brahmin Act (III of 1106) with 
respect to the matters for which provision is made in this 

Act; 

(j) “related” means related by legitimate kinship: 

Provided that illegitimate children shall be deemed to 
be related to their mother and to one another, and their 
legitimate descendants shall be deemed to be related to them 
and to one another; and any word expressing relationship or 
denoting a relative shall be construed accordingly. 

(2) In this Act, unless the context otherwise requires, words im¬ 
porting the masculine gender shall not be taken to include females. 

It will be seen that the definitions given in this section are not all intended 
merely to economise words. Thus for instance the proviso to the definition 
of the expression “related” lays down a legal principle. 

“Unless the context otherwise requires”.—^The definitions and abbrevia¬ 
tions given in this section have to be read subject to the qualification that 
their application must not be inconsistent with the context or subject-matter. 
Even when an Act contains a section giving defimtions and interpretaUons 
the latter may not be appUcable in aU the contexts. Where there is something 
repugnant in the context showing that the defimtion will not fit, the court 
wiU give such meaning to the expression as will be more m harmony wi^ 
the context and allow it to prevail over the “artificial conceptions of the 

definition clause. 

“Agnates”: “Cognates”. Ordinarily agnates means relations on the male 
side, in opposition to cognates, relations on the female side. The key words 
in the definition of agnate are “wholly through males.” The expre^ions must 
be understood in the technical sense of the definitions and not in the sense in 
which the expressions gotraja and bandhu are used in the old law. 

“Aliyasantana law”: “Marumakkattayam law”: “Nambudri law”.—Section 
5 of the Act excludes certain properties from the application of the Act. In 
the Bill as drafted such exclusions included property succession to which was 
regulated by various enactments dealing with Aliyasantana, Marumakl^tayam 
and Numbudri laws. That excepUon was ultimately removed from that sec¬ 
tion by the Joint Committee. It is consequent upon the removal of that 
exception in favour of persons governed by those laws that suitable definitions 
have been inserted in this section in order to faciUtate the appUcation of the 
Hindu Succession Act to such persons. Reference may be made to sections 

7 and 17 post. 

“Custom”- “Usage”.—The definition of the expressions custom and usage 
very succinctly reproduces the result of numerous decisions of courte under 
the old law It wiU be seen from sec, 4 post that any custom or usage hitherto 
recognised as part of Hindu law in force ceases to have effect after the com¬ 
mencement of the Act with respect to matters for which provision is made m 
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this Act. The importance of custom must obviously diminish as the system 

of law ramifies and particularly when the lex non scriptaf which includes 

both general custom as well as particular customs, itself becomes the subject- 
matter of codification. 


Reference may be made to sec. 4 post and §§ 17-20 ante. 

“Full blood: Half blood: Uterine blood^’.—The definitions and the Expla¬ 
nation in clause (e) give the meaning of the expressions “full blood.” “half 
blood and uterine blood. Section 18 which is one of the general provisions 
relating to succession lays down the rule about heirs related to an intestate 
Hindu male or female by full blood being preferred to heirs so related by half 
blood. Reference has been made to these expressions in the Notes under the 
relevant sections. The Schedule to the Act contains an Explanation affecting 
relationship by uterine blood in case of certain heirs. > 


Related : Proviso.—The general principle of Hindu law is to limit heir¬ 
ship to legitimate issue. The rules of inheritance relating to sapindas and 
other relations having been based upon marriage and legitimate descent could 
only be departed from in favour of an illegitimate offspring on the basis of 
some well-established principle, e.g. in case of children of a dancing woman 
or a prostitute who claim to be related by heritable blood. It is well settled 
that dancing women or naikins have their peculiar customs and their status 
recogmsed in Hindu law. Although grounds of decision have not been uni¬ 
form and there has been some diversity of judicial opinion on the subject the 
principle of heritable blood between the offspring of a woman of the naikin 
class has been accepted and applied by courts in numerous decisions. 

The definition of the expression “related” given in this section naturally 
confines its meaning to legitimate kinship but the legislature has engrafted 
an important proviso to the same in order inter alia to give recognition in 
matters of succession to the status of illegitimate children and their mother. 
The proviso in substance has the effect of expanding the definition of ‘related’ 
to cover all cases of the nature under consideration. Such children are 
regarded as related to their mother—though not to their putative father even 
if his identity may be established—as also to one another and their legitimate 
descendants are deemed to be related to them and to one another :n matters of 
heirship where any word expressing relationship or denoting a relative is used 
in the Act, In the Statement of Objects and Reasons it was pointed out that 
the expression “related” is so defined that the rights of illegitimate child¬ 
ren are safeguarded as against their mother and their own legitimate descen¬ 
dants. This definition follows the Rau Committee’s draft where it is point^ 
out that to confine relationship to legitimate kinship might prevent a Naikin s 
property from passing to her son or daughter and that there is also no reason 
why Naikin’s children should not have mutual rights of inheritance. 

Sub-section (2).—^The general rule of legislative practice is that unl^ 
there is anything repugnant in the subject or context words importing tne 
masculine gender used in statutes are to be taken to include females (swtion 
13, General Clauses Act). In matters of succession the general rule would 
to be cautiously applied and this sub-section is inserted ex abundanti caute 
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Words importing the masculine gender must not be taken to include females 
unless the context so requires. 


4. (1) Save as otherwise expressly provided in this Act,— 

(a) any text, rule or interpretation of Hindu law or 
of any custom or usage as part of that law in force 

immediately before the commencement of this 
Act shall cease to have effect with respect to any matter for 
which provision is made in this Act; 

(b) any other law in force immediately before the commence¬ 
ment of this Act shall cease to apply to Hindus in so far as 
it is inconsistent with any of the provisions contained in this 
Act. 


(2) For the removal of doubts it is hereby declared that nothing 
contained in this Act shall be deemed to affect the provisions of any 
law for the time being in force providing for the prevention of frag¬ 
mentation of agricultural holdings or for the fixation of ceilings or for 
the devolution of tenancy rights in respect of such holdings. 


Overriding effect of the Act.—This section gives overriding application 
to the provisions of the Act and in effect lays down that in respect of any of 
the matters dealt with in the Act it seeks to repeal all existing laws, whether 
in the shape of enactments or otherwise, which are inconsistent with t h is Act. 
As already pointed out the Act brings about some fundamental and radical 
changes in the law of succession and the result is that immediately on tlie 
coming into operation of the Act the law of succession hitherto applicable to 
Hindus whether by virtue of any text, rule or interpretation of Hindu law or 
any custom or usage having the force of law ceases to have effect with respect 
to all matters expressly dealt with by the Act. This overriding effect of the 
express provisions of the Act has been emphasised in numerous decisions. 
The undermentioned decisions of the Supreme Court afford useful instances 
of such overriding effect (ffp) • In these decisions it was held that the rights 
conferred on the female Hindu by section 14(1) make a clear departure from 
the previous law and such previous law cannot be used for circumventing 

those rights. 

In a case decided by the Supreme Court (ggl) a Hindu Jat governed by the custo¬ 
mary law of the Punjab aUcnated some ancestral property without legal necessity. In 
a suit instituted by one of his sons it was declared that the sale was null ^d void and 
not binding on his sons with the result that the sale could not enure beyond his lifetime. 
He died in 1959 and in litigation which ensued it was held that not only hw three som 
but also his wife and two daughters were entitled to inherit aU 1^ estate includmg the 
alienated property even though the wife and daughters were under the customary law 
incompetent to challenge the alienation. 

The Act also supersedes the rules of succession contained in any Central 
or State enactment and any other law in force immediately before it came 
into operation by enacting that all other law shall cease to apply to Hindus 
in so far as it is inconsistent with any provisions contained in the Act. 


(Ut) PunithavaUi Ammal v. Ramatingcm C70) 
A.S.C. 1730; Mufiftalal v. Raikumar ('62) A-S.C* 
1493. Also see Bhuri Bal v. Chantpi Bci ('68) A. 


Raj. 139. Reference may also be made to Gopal 
Sarain v. Gocnka ('71) A* Delhi 61, 

(ggl) Ciani Rnm v. Ramji Lai ('69) A.S.C* 1144. 
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Overriding effect of the Act was recognised when it was held that Punjab 
Agricultural custom, so far as it was applicable to Hindus, is no longer in 
force as regards matters of succession which are now governed by the pro¬ 
visions of this Act (fifl). Similarly in respect of a rule of the law of Kolhapur 
State relating to ex post facto sanction it was held that the rule in so far as it 
was inconsistent with section 14 of this Act, was superseded by clause (b) of 
this section (g2), Section 9 of the Punjab Debtor’s Protection Act which 
applies only when succession is governed by any rule of custom is no longer 
apphcable to Hindus in the Punjab (g3). Reference may be made to the 
undermentioned decisions which further illustrate the apphcation of the over¬ 
riding effect of the Act (sr4). 


The Act is a codifying enactment (h ). It does not merely crystallise or 
declare the existing law upon the subject but deliberately departs from that 
law in respect of various matters. It supersedes prior law and lays down the 
whole of the law of succession in the form of a code and so far as it goes must 
be read as a complete enactment. Therefore, in cases governed by the Act, 
appeal to any rule of law of succession previously applicable to Hindus is now 
permissible only in respect of matters for which no provision is made in the 
Act (hi). Matters affecting succession expressly saved from the operation of 
the Act, of course, continue to be governed by the previous law statutory or 
otherwise. 


One outstanding exclusion from the operation of the Act is contained in 
s. 5 (1) and relates to succession to property of persons whose marriage is 
solemnised under the Special Marriage Act, 1954, and to the property of the 
issue of such marriage. Succession to the property of such persons is regu¬ 
lated by the provisions of the Indian Succession Act and not this Act. Section 
5 also specifies certain other property to which this Act does not apply. 


The Act does not touch or affect the law relating to joint family and 
I>artition—except the limited extent to which sections 6 and 7 have such 
effect—and the previous law continues to operate in such matters. Ihus for 
instance the right of a mother or widow to a share on partiticm between the 
father and the sons in a Mitakshara family or between the sons after the 
death of the father is not affected or abrogated by this Act. The undermen¬ 
tioned case affords an illustration of this (khl). 


So also the Act does not abrogate any rule of customary law relating to 
customary law in the Punjab relating to restriction on alienation by a male 
proprietor. The right of reversioners to challenge or control any such aliena¬ 
tion cannot be said to have ceased to exist (hh2). 


(gl) Taro V. Darrhan Sfcich ('60) A. Ptmj. 145; 
I.L.R. (1939) Pxmj. 2233; for odier izutaxtces 
Hans Raj v. Dhanxcant Singh (’61) A. Punj. 510 
I.L.R. (196iy 1 Punj. 369; Banso v. Charon Singh 
(’61) A. Punj. 45. As to disposal of ancestral 
property by will by a Hindu male holder governed 
by Punjab customary law see Kaur Singh v, Jaggar 
Singh (’61) A. Punj. 489. 

(g2) Ynmunabai v. Harihar Fandit ('60) A.B. 
463; 61 Bom. L.R. 1316. 

(g^) Ishwar Das v. Rai Kumar ('64) A. Punj. 
275. 

(g4) Topha V. Sommon (’72) A.P.&H. 406 [gift 
of occupancy rights by widow: S. 59(3) Punjab 


Tenancy Act]; Gopi Chand v. Bhaguxmi 

A. Punj. 272 [Delhi Land Reform 

V. Bhagwanti Bai (’68) A.M.P. 347 [M.P. 

Revenue Code]. ^ 

(h) See 'Preamble' and ‘Codifying Acf at pp 

®^fhl)*^uj, for instance. 

reversioner is not whoUy shoUshed by 

See Notes under S. 14 post. »ee Gangadner 

V. Sarojujori (’62) A. OrisM 190. X- 

(hhl) Gopol Harain v. D. ?. Goenka (7U 

DeUii ri. , r6S) A- 

(hh2) Joginder Singh v. Xahur Smgh ( 

Punj. 407. 
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Considerable legislation by various States, aimed at prevention of frag¬ 
mentation of agricultural holdings and securing their consolidation and for the 
purpose of fixing ceilings and devolution of holdings, has foimd place on the 
statute-book in recent years and this section is not intended to override or 
disturb such legislation. Land policy in different States, though in the main 
founded on the concept of a Socialistic Welfare State, cannot be expected to 
be uniform and sub-section (2), therefore, leaves such legislation relating to 
agricultural land undisturbed. Agricultural land is the bulk of property in 
India and it may perhaps be said that this provision detracts from the funda¬ 
mental objective of uniformity of legislation. But the explanation is that what 
is aimed at is a uniform law for all Hindus and not necessarily a uniform law 
for all forms of property. It is only matters mentioned in the sub-section that 
are saved from the operation of the Act and not the right to succeed to agri¬ 
cultural lands. The Delhi Land Reform Act not being one providing for 
prevention of fragmentation of agricultural holdings is not saved by this 
sub-section (h2). Bhumidari or Bhumiswamy rights are not tenancy rights 
within the meaning of section 151 of the Madhya Pradesh Land Revenue Code 
1954 and the provision in that section is not any provision for prevention 
of fragmentation of agricultural holdings or for the devolution of tenancy 
rights (hZ), A Hindu widow who is allowed to remain in possession of khud- 
kast and sir does not become bhumidar by operation of section 14 of this 
Act (M). Also see Notes under section 5 infra. 

Act is not retrospective in its operation.—It is a fundamental and firmly 
established rule of interpretation that a statute which deals -with rules of sub¬ 
stantive law, shall not be construed to have retrospective operation unless 
such a construction appears very clecirly in the terms of the Act, or arises by 
necessary implication. There is the clear indication in this section read with 
the other important sections of the Act that it is not intended to have retros¬ 
pective effect. A contrary rule would have the very serious consequences of 
prejudicially affecting vested rights and of disturbing titles and legality of 

past transactions. 

The general rule that an enactment like the present should operate only 
in cases and in respect of facts which come into existence after it was passed 
—nova constitutio futuris formam imponare debet, Tion praeterttis ^has been 
accepted by the Legislature and the exceptions to its application in the Act 
are indeed few. 

It has been held in a number of cases, such exceptions apart, that the 
provisions of the Act are prospective and not retrospective in their operation 
(h5). Since the Act is not retrospective in its operation it follows that suc¬ 
cession would not be governed by the Act where it opened before the com¬ 
mencement of the Act (H6). 


(/t2) Copi Chartd v. Bhagwani Devi (*64) A* 
Punj. 272. 

(hZ) Rftmtnii v. Dhagunti Bai (^68) A.M.P. 247. 
Also see Inilubai v. Vyankati (*66) A.B. 64. 

^/i4) Prcnui Devi v. Joint Director of Coruoiido- 
Clou i'70) A.A, 238. 


(A5) Curmit SingA v. Tara StngA (*60) A. Pud^ 
Sampaikkumari v. Lckshmi Ammal (*63) A.M* 
50 [SectioD 8]. Also see Notes under various seo- 
tions. 

<h6) Hans Raf v. Dhanwcnt Singh ('61) A. Punj* 
510. Also see (A2) above. 


844 


THE HINDU SUCCESSION ACT 


S. 4 


One notable exception is to be found in s. 14 of the Act. As has already 
been pomted out the Hindu woman’s limited estate is now abolished and any 
property held by a female Hindu howsoever acquired is now held by her as 
absolute property with fuU powers of disposal. The restraints and limitations 
on her power cease to exist even in respect of existing property, so that any 
property possessed by a female Hindu whether ocqxiiTed by her hejore or 
after the commencement of the Act, is now held by her as full owner. This 
enlargement of the estate of a female Hindu is, therefore, not confined to 
property acquired by her after the coming into operation of the Act but 
embraces all property possessed by her even if it was acquired by her at any 
time prior to the Act if the case falls within the ambit of sec. 14. Another 
instance where the Act operates retrospectively is to be found in sec. 26 which 
affects the rights of the descendants of a convert from Hinduism. 


CHAPTER n 


INTESTATE SUCCESSION 


GENERAL 


Succession to the property of a Hindu is now governed by the provisions 
contained in this Chapter. Sections 5 to 17 are grouped under the heading 
General” and sections 18 to 28 under the heading “general provisions relating 
to succession.” Succession to the property of a male intestate and a female 
intestate is not governed by the same rules. The distinction was necessitated 
by some pecuhar conditions in the country. Section 8 lays down certain general 
rules of succession to the property of a male Hindu dying intestate after the 
commencement of the Act. Section 15 lays down gener^ rxiles of succession in 
the case of a female Hindu. Section 17 lays down certain special rules of suc¬ 
cession resi>ecting persons governed by mamimakkattayam and aliyasantana 
laws. 


The Act, as already pointed out, is a codifying enactment and overrides 
the previous law on the subject of inheritance. Appheation, therefore, of any 
rules of succession governing Hindus is now permissible only in respect of 
matters for which no provision is made in the Act and matters expressly saved 
from the operation of the Act. 


Inheritance never in abeyance.—One governing principle of Hindu Law 
is that inheritance can never be in abeyance. On the death of a Hindu ^e 
person who is then his nearest heir or persons who are then his nearest heirs 
and as such succeed simultaneously to his property, become entitled at once 
to the property left by him. The right of succession vests in such heir or 
heirs immediately on the death of the owner of the property. 


The same principle imderhes the provisions of this Act. 
the property of a male or female intestate upon the heirs declared “3^ ® 
various provisions takes place immediately on the death of the owner > 

is in no manner controlled or affected by the fact of postponement ^_ 

of actual physical partition of the property. The share of each 
vested in him and if the heir dies before such partition his or her share 
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pass to and become vested in such persons as are his or her heirs. Succession 
cannot under any circumstances remain in abeyance in expectation of the 
birth of a preferential heir, where such heir was not conceived at the time 
of the owner’s death (i). Where, under this Act, the estate of a Hindu has 
vested in a person as his heir at the time of his death, it cannot be div(ested 
except by the birth of a preferable heir who was conceived at the time of 
his death (j). 

Spes successionis.—^The right of a person to succeed as heir on the death 
of a Hindu is a mere spes successionis, that is, a bare chance of succession. It 
is not a vested interest; he cannot, therefore, make a valid transfer of it. For 
the same reason, any agreement entered into by him in respect of the inheri¬ 
tance Ceinnot bind persons who actually inherit when the succession op>ens. 


5. This Act shall not apply to— 

Act not to anniv propcrty succossion to which is regulated by 

to certain proper- the Indian Succession Act, 1925 (39 of 1925), by 

reason of the provisions contained in section 21 

of the Special Marriage Act, 1954 (43 of 1954); 

(ii) any estate which descends to a single heir by the terms of 
any covenant or agreement entered into by the Ruler of any 
Indian State with the Government of India or by the terms 
of any enactment passed before the commencement of this 
Act; 

(iii) the Valiamma Thampuran Kovilagam Estate and the Palace 
Fimd administered by the Palace Administration Board by 
reason of the powers conferred by Proclamation (IX of 
1124), dated 29th June 1949, promulgated by the Maharaja 

of Cochin. 

The Act applies to all property of a deceased Hindu which is not expressly 
excluded from its operation. The Act applies inter aXia to agricultural lands 
(fc). Sub-section (2) of section 4 saves from the operation of the Act o^y 
certain matters there mentioned and does not affect the question of succession 
to agricultural lands. The Act is not tdtra vires on the ground that it governs 
succession to agricultural lands (kl). 

The section specifically excludes certain properties from the application 
of the Act. 


Clause (i) reaffirms that succession to property of Hindus whose marriage 
is solemnized imder the Special Marriage Act, 1954, and to the property of 
the issue of such marriage is regulated by s. 21 of that enactment and not by 
any provision of this Act. It has been held by the High Court of Madras 
that this clause deals only with succession and does not in any way injunct 


(0 S. 20. 

W S. 20. 

(k) Laxmi Dtbi v. Surgndra Kumar (*67) A. 


(JU) San< Rum Das* v. Gurdao Singh ('60) A. 
Punj 462. Alio lee Note* under tecticm 14 post. 
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a Hindu father from treating a legitimate son of his bom in lawful wedlock 
as per the Special Marriage Act as an undivided member of the Hindu Joint 
Family. There are some observations in that decision about creation of a 
joint family by a father at his option, the correctness of which may be 
doubted (k2). 


See Chapter I at p. 842. 


Clauses (ii) and (iii) relate to impartible property. Impartible estates 
other than those expressly saved by these two clauses are abolished. All 
impartible property will now under the Act have the ordinary incidents of 
property held by a Hindu (k3). The exception is limited to the impartible 
estates of Rulers of Indian States succession to which is regulated by special 
covenants or agreements and to estate, succession to which is regulated by 
any previous legislation, and the Estate and Palace Funds mentioned in sub¬ 
section (iii). For the law relating to impartible proxierty as it stood prior 

to the commencement of the present Act, reference may be made to §§ 590-594 
supra. 


6. When a male Hindu dies after the commencement of this 

Act, having at the time of his death an interest in a 
inSreA^'^i^^copa^^- Mitakshara coparcenary property, his interest in the 
oenary property. property shall devolve by survivorship upon the 

surviving members of the coparcenary and not in ac¬ 
cordance with this Act: 


Provided that, if the deceased had left him surviving a female 
relative specified in class I of the Schedule or a male relative, specified 
in that class who claims, through such female relative, the interest of 
the deceased in the Mitakshara coparcenary property shall devolve by 
testamentary or intestate succession, as the case may be, imder this 
Act and not by survivorship. 

Explanation 1 .—For the pimposes of this section, the interest of 
a Hindu Mitakshara coparcener shall be deemed to be the share in 
the property that would have been allotted to him if a partition of 
the property had taken place immediately before his death, irrespective 
of whether he was entitled to claim partition or not. 

Explanation 2 .—^Nothing contained in the proviso to this section 
shcdl be construed as enabling a person who has separated hims^ 
from the coparcenary before the death of the deceas^ or any of ^ 
heirs to claim on intestacy a share in the interest referred to therein. 

Devolution of interest in Mitakshara coparcenary property.—^Tfais pro¬ 
vision of the Act deals with the question of a coparcener in a Mitakshara 



(Jc2) Rom Marie v. Wealth Tax Commissioner 
C70) A.M. 249. 

(k3) Bhaiya Bamarmi v. Laku (*68) A.P. 408 


[other memben of the 
entitled to claim rights 
propertyl. 


undivided hunily 

in what was 
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coparcenary dying (after the coming into operation of this Act) without 
making any testamentary disposition of his undivided share in the joint family 
property. Under the old law a devise by a coparcener in a Mitakshara family 
of his undivided interest was wholly invalid. But now section 30 of this Act 
has the effect of laying down that it is competent to a male Hindu in a 
Mitakshara coparcenary to dispose of by will his interest in the coparcenary 
property. No question of the application of any of the rules laid down in this 
section can, therefore, arise where there is testamentary disposition by a male 
Hindu of his interest in the coparcenary property. Testamentary disposition 
of all his property by any such person would now under sec. 30 include his 
interest in the coparcenary property. Nor can the question of applying this 
section arise in case of a sole surviving coparcener who cannot obviously be 
said to have died “having at the time of his death an interest in a Mitakshara 
coparcenary property” (k4) nor can the question of applying this section arise 
in case of a person who is not a coparcener in any coi>arcenary at the time 
of his death. Such for instance would be the case where a person dies 
leaving a daughter and a separated son. His property though vested in him on 
partition will go by succession under section 8 to the daughter and the sepa¬ 
rated son. [See illustration 3 under Explanation II injra.] 

The section although it deals with succession has bearing on other branch¬ 
es of Hindu law such as joint family, adoption and maintenance and lays 
down rules of far-reaching consequences. It prescribes that where a copar¬ 
cener dies the Mitakshara coparcenary will not necessarily become disrupted 
but the surviving coparceners may continue to remain as members of the 
joint family without arriving at any partition and subject to the important 
proviso engrafted on the rule, the undivided interest of any coparcener in the 
coparcenary property will on his death devolve by survivorship upon the sur¬ 
viving coparceners. 

It may be appropriate to draw attention to certain general principles of 
inheritance governing the old law before stating the object and effect of the 
rules laid down in this section and the far-reaching changes brought about by 
it. The Mitakshara recognises two modes of devolution of property, namely, 
survivorship and succession. The rule of survivorship applies to joint family 
property; the rules of succession apply to property held in absolute severalty. 
The Dayabhaga recognises only one mode of devolution, namely, succession. 
It does not recognise the rule of survivorship even in the case of joint family 
property. The reason is that while every member of a Mitakshara joint family 
has only an undivided interest in the joint property, a member of a Daya¬ 
bhaga joint family holds his share in quasi-severalty, so that it passes on 
his death to his heirs as if he was absolutely seized thereof, and not to the 
surviving coparceners as imder the Mitakshara law. The essence of a coi>ar- 
cenary imder the Mitakshara law is unity of ownership. The ownership of 
the coparcenary property is in the whole body of coparceners. According to 
the true notion of an undivided family governed by the Mitakshara law, no 
individual member of that family, whilst it remains undivided, can predicate, 


(M) Arunachlathammal v. Ramachandran (*63) A.M. 255. 


the HINDU SUCCESSION ACT S. 6 

of the joint and undivided property, that he, that particular member, has a 
definite share, e.g., one-third or one-fourth. His interest is a fluctuating 
mterest, capable of being enlarged by deaths in the family, and liable to be 
diminished by births in the family. It is only on a partition that he becomes 
entitled to a definite share. No female can be a coparcener under the IVlitak^ 
shara law. Even a wife though she is entitled to maintenance out of her 
husband s property and has to that extent an interest in his property, is not 
her husband’s coparcener. Nor is a mother a coparcener with her sons. 

It was generally felt that radical reform was required in the Mitakshara 
law of coparcenary and that where one of the coparceners died it was neces¬ 
sary that not only in case of his separate property but also in respect of his 
undivided interest in the coparcenary property there shoidd be equable dis¬ 
tribution of that share between his male and female heirs and particularly 
between his son and daughter. Some of the indicia of the ancient joint family 
system had become extinct in consequence of inroads made upon the copar¬ 
cenary inter alia by liberal interpretation of texts relating to partition, by 
rules founded on equitable considerations affecting payment of debts incurred 
personally by any member of the coparcenary and by the Hindu Women’s 
Rights to Property Act, 1937, which conferred new rights on widows of 
coparceners. The highest authorities on Hindu law took the view that the 
Mitakshara coparcenary had lost a number of its characteristics and should 
therefore be abolished. The power of free disposition of property is recog¬ 
nised in every system of law and it was time for Hindu law to fall in line. 
Probably the best solution would have been to abolish the ancient legal 
formulae of acquisition of right by birth and devolution by survivorship since 
the logical way was to assimilate the Mitakshara to the Dayabhaga in this 
respect. This could also have had the merit of equable treatment of the near¬ 
est female heirs of a coparcener and of bringing about uniformity in the law 
in all parts of India. But there was some strong sentiment in favour of the 
retention of the Mitakshara coparcenary even in an attenuated form and the 
rules laid down in this section are a compromise having some of the merits 
and all the demerits which attend such adjust!ve legislation. 

. . shall devolve by survivorship”.—^The initial part of the section 
stresses that the Act does not interfere with the special rights of those who 
are members of a Mitakshara coparcenary except to the extent that it seeks 
to ensure the female heirs and daughter’s son specified in Class I of the 
Schedule a share in the interest of a coparcener in the event of his death 
by introducing the concept of a notional partition immediately before his 
death and the carving out of his aliquot share in the coparcenary property 
as of that date. The Act does not abolish the doctrine of acquisition of right 
by birth and the right of survivorship which are the invariable concomitants 
of the Mitakshara coparcenary. The section proceeds first by making provi¬ 
sion for the retention of the right by survivorship and then engrafts on that 
rule the important qualification enacted by the proviso. Hie proviso operates 
only where the deceased has left him surviving a daughter’s son or any 
female heir specified in Class I of the Schedule. 



THE HINDU SUCCESSION ACT 


849 


S. 6 


Illustrations 

(a) A governed by the Mitakshara school inherits certain property from his father. 
A has a son B. The property so inherited being ancestral must be held by A in copar¬ 
cenary with B. A must hold the property in coparcenary with B even if B is bom after 
he inherits the property, because B acquires an interest in it by birth. If A dies intestate 
leaving him surviving his son B, his undivided interest in the coparcenary property will 
devolve upon B by survivorship and not by succession. The property in the hands of B 
being ancestral each son of B will upon his birth take an interest in it equal t» that of his 
father. (Reference may be made to §§ 213-215). 

(b) A and his sons, B and C, are members of a Mitakshara coparcenary. A dies 
intestate leaving him surviving his two sons who continue to be members of the joint 
family. A’s undivided interest in the coparcenary property will devolve by survivorship 
upon B and C, and his separate property will devolve by succession upon B and C in 
equal shares in accordance with the rules laid down in sections 8, 9 and 10. The 
position will be similar if the coparcenary had consisted of A, his son B and the son or a 
grandson of a predeceased son C. 

(c) In case of illustrations (a) and (b) above it is now competent to A to dispose 
of by will in any manner he likes his interest in the coparcenary property. 

Proviso.—The proviso to the section confers new rights upon the specified 
female heirs and the predeceased daughter s son of a deceased coparcener 
and superimposes upon the integrated structure of the law relating to Mitak¬ 
shara coparcenary a rule intended to be remedial and beneficial. In cases 
falling under the proviso the interest of the deceased coparcener, if he died 
without making a testamentary disposition of the same, devolves by intestate 
succession upon the persons who are among the twelve preferential heirs 
specified in Class I of the Schedule. They inherit that interest simultaneously 
(sec. 9) and take it as tenants-in-common and not joint tenants [sec. 19(b)]. 
The son and daughter mentioned in Class I of the Schedule include an adopted 
son and adopted daughter. The other heirs specified in Class I include the 
widow of the deceased intestate and persons related to the intestate by blood 
as also those related to him by adoption (1). 

The son and daughter mentioned in Class I of the Schedule include 
children of a void or voidable marriage who are, by the operation of sec. 16 
of the Hindu Marriage Act, 1955, to be deemed to be the legitimate children 
of their parents. 

It is obvious that the expression “surviving” in the proviso qualifies both 
the “female relative” and the “male relative” following. It is also obvious 
that the expression “claims through such female relative” means one who 
traces relationship through a female relative mentioned in Class I of the 
Schedule. The only male relative specified in Class I and who claims through 
a female relative in the context of the proviso is the daughter’s son that is 
son of a predeceased daughter of the male Hindu on whose death the devolu¬ 
tion takes place (11). 

Cases can be imagined where the rule laid down in the proviso and the 
effect of the repeal of the Hindu Women’s Rights to Property Act, 1937, by 
sec. 31 of this Act, will raise some problems which may not admit of logically 
consistent answers and some anomalous situations and varying consequences 
are bound to result. The rule laid down in the initial part of the section 


(I) See 'Relatlxe liv adoption* at p. 864 infra. .A.M. 63. 

[II) Bangnuathan \\ Atuianiotai Chcttiar ('68) 
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comes attended with qualifications and by other rules no less important and 
it is in the light of the proviso and the explanations and the other rules of 
coparcenary law which are not abrogated that the section must be construed. 
One rule of construction that would probably assist is that that sense 
is to be adopted which best harmonises with the context and promotes in the 
fullest measure the object of the Legislature. Another rule of construction 
applicable to legislation of the type under consideration is that its proper 
construction and operation can be determined with reference to conditions 
and contingencies likely to arise after its commencement, because they could 
presumably have been within the contemplation of the Legislature. Some 
modification of the coparcenary law as previously applied is obviously intend¬ 
ed and it is submitted that in construing the section the court will give full 
effect to the rule carved out by the proviso by introduction of a statutory 
fiction. 


See Illustrations at pp. 852-854 injra. 

It is not necessary for the proviso to come into operation that the deceased 
coparcener should have himself been competent to claim partition. Thus for 
instance the proviso will apply to the case of a minor coparcener. (See §§ 308 
and 307.) 

Analogous considerations arose when the Elstate Duty Act, 1953, was on the anvil. 
Under the Mitakshara there is no mheritance in case of joint family property, because in 
case of death of a coparcener there is only devolution of property by survivorship. Evi¬ 
dently such property could not be excluded from the operation of the Estate Duty Act 
and it is there laid down that for the purpose of taxation the interest of a deceased 
coparcener should be treated as if his interest in the coparcenary property had been 
separated from the rest of the coparcenary property just prior to his death. That prece¬ 
dent has been followed in enacting the present rule. 

Explanation I.—This explanation defines the expression “the interest of 
the deceased in the Mitakshara coparcenary property” and incorporates into 
the subject the concept of a notional partition. It is essential to note that this 
notional partition is for the purpose of enabling succession to and computa¬ 
tion of an interest which was otherwise liable to devolve by survivorship and 
for the ascertainment of the shares in that interest of the relatives mentioned 
in Class I of the Schedule. Subject to such carving out of the interest of the 
deceased coparcener the other incidents of the coparcenary are left undisturb¬ 
ed and the joint family can continue without disruption. A statutory fiction 
which treats an imaginary state of affairs as real requires that the consequences 
and incidents of the putative state of affairs must flow from or accompany it 
as if the putative state of affairs had in fact existed (m) and effect must be 
given to the inevitable corollaries of that state of affairs. But the operation 
of the notional partition and its inevitable corollaries and incidents is to be 
only for the purposes of this section namely, devolution of interest of the 
deceased in coparcenary property. 

Question of some importance arises whether this notional partition is to 
have the effect not merely of bringing about devolution of succession of the 
interest of a deceased coparcener in a Mitakshara family but goes further and 

(m) See observations in Stofe of Bombay v. Lord Asquith in East End Da-allii^ 

Fandurang (1953) S.C.R. 773, 778. 779. Refer- Finsbury Borough Council (1932) A.C. iw. 
eace may also be made to the oft-quoted dictum of 
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results in a partition among all the members who would be entitled to a 
share in the coparcenary property when a regular partition takes place 
that is to say results in determining and vesting in them their aliquot shares 
and brings about severance of status among the surviving coi>arceners. Thus, 
for instance, where a deceased coparcener leaves him surviving a widow and 
two sons will the notional partition have the effect of vesting in the widow 
her aliquot share in the interest of the deceased (which would work out at 
1/12 of the coparcenary property) but also of vesting in her and the two 
sons i share each in the coparcenary property as would happen if the result 
is to be a complete partition brought about by the sons (under schools other 
than Madras the wife or widow mother gets an equal share on partition 
among father and sons or among sons after death of the father). The purpose 
for which the legal fiction is introduced is stated in clear language to provide 
for devolution by succession of the interest of a deceased coparcener. It is 
submitted that the purpose of the fiction ends there and its operation should 
not be extended so as to bring about a regular partition among all the mem¬ 
bers of the family. Of course in such a case if subsequently there is a parti¬ 
tion among the sons the widow mother would get an equal share in addition 
to the fractional share which had become vested in her under the proviso 
to the section read with Explanation 1. The High Court of Bombay has 
taken a\ different view and held, in a case where a deceased coparcener had 
left him surviving his widow and a son, that the widow was entitled to claim 
her aliquot share out of the interest of the deceased coparcener and also a 
share on the footing that there had been an actual partition between her 
husband and the son (ml). The conclusion was founded inter alia on the 
rule that in construing a legal fiction it would be necessary to assume all 
those facts on which alone the fiction can operate and also on the celebrated 
dictum of Lord Asquith to which reference has been made in f. n. (m) above. 
The Supreme Court has pointed out that a legal fiction cannot be stretched 
or extended beyond its purpose (m2). In a decision of a full bench (m3) 
of the High Court of Kerala it was observed that what is provided in this 
section “is not a partition at all but devolution of interest of a person in 
coparcenary property. The notional partition mentioned therein is solely 
for the purpose of ascertaining the extent of such interest as would be 
subject of devolution when the deceased Hindu died undivided from his 
coparcener”. In a recent decision of the High Court of Andhra Pradesh 
(m4) the view has been expressed that the devolution of the interest of a 
deceased coparcener on notional partition envisaged in the section cannot 
have the effect of a partition of the joint family property and disruption of 
the joint family status. It is submitted that the views taken in the decision 
of the Bombay High Court referred to above would bring about wide and far 
reaching consequences much beyond the scope of the statutory fiction opera¬ 
tion of which should be limited to its avowed object. 


(ml) nanguhni v, Loxnian (’66) A.B. 169 Contra li/Dited to the avowed purpose], 

Shirambai v. Kaiagoda (*64) A.B. 263. (m3} Venkaieswara v. Luis (’64) A. Kerala 125 

(m2) Strife of Travancorc Cocltin v. Shanmugha (F.B.). Also see Controller of Estate Duty v. Anari 

Vilas Cashcio Nut Factory (1954) S.C.R. S3, 81» Devi (*72) A.A. 179 which affords a useful Ulus* 

62. Also see Bengal Immunity Co. Ltd, v. State oi tration: See Illustration (rtl) infra. 

Bibar (1955) 2 S.C.R. 603. 646 [created only for (m4) Neelayya v. Bamaswami (’73) Aj^.P. 58, 
defixute purpose: should not be eitended: to be 
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The quantum of the share to be allotted to the heirs of the deceased 
coparcener will be on the footing of the coparcenery property existing at the 
date of his death when the notional partition is to be deemed to have taken 
place and not of the property as may exist at the date of the actual allotment 
and delivery of that share to the heirs. The fluctuations in the fortunes of the 
family between the two dates would be irrelevant to the purpose (m5). 


IllustratiOTis 

^ governed by the Mitakshara school inherits certain property from his father. 
A dies intestate leaving his widow A1 and son B. Since A has died leaving him surri- 
ving a female relative specified in Class I of the Schedule, the case will be govcn^cd by 
the prouiso. A s undivided interest in the coparcenary property will not devoh’e by 
survivorship upon B but will devolve by succession upon and B and their shares in i't 
will be equal in accordance with the rules laid down in sections 8, 9 and 10. A s sepa- 
rate property will devolve by succession upon A1 and B in equal shares in accordance 
with the rules laid down in sections 8, 9 and 10. 

Also see illus. (2) at p. 853 infra. 

t * sons, B and C, are members of a Mitakshara coparcenar\'. A dies 

intestate leavmg him surviving his widow A1 and his two sor*s. B and C continue to be 
members of the joint family. A's undivided interest in the coparcenary propert\' will not 
devolve by survivorship upon B and C but will devolve by succession upon Al, B and C 
and their sr^res in it will be equal in accordance with the rules laid down in sections 8. 

9 and 10. The position will be similar if in addition to B and C the deceased has left 

a daughter or a predeceased daughter’s son or any other female relative 
specined in Class I of the Schedule of heirs. Such other relatives for instance may be 
mother, daughter of a predeceased daughter and daughter of a predeceased son (n). 

Also see illus. (1) at p. 853, infra. 

(nl) A and his son B are members of a Mitakshara coparcenary. A dies intestate 
leavmg him surviving his son B, his two widows Wl and W2 and three daughters. A s 

devolved by succession upon the son, the widows and Uie daughters. 
W1 o^od sometime thereafter. According to R. I of section 10 which has to be read with 
section 8 vVl and W2 together had taken one share in the interest of A. The son and 
the Aree daughters would have been entitled to a one fifth share each- Wl*s share in 
the interest of A in the coparcenary property will be one tenth of one fourth since in 
the notional partition A’s share was one-fourth of the entire coparcenary property (nl). 

(o) A inherits considerable property from his father and he and his son B are 
members of a Mitakshara coparcenary. A dies intestate leaving him surviving his widow 
Al. son B, two daughters D1 and D2 and DS the son of a predeceased daughter. A s 
undivided interest in the coparcenary property will not devolve upon B by survivorship 
but will devolve by succession upon Al, B, Dl, D2 and DS in equal shares in accordance 
with the rules laid down in sections 8, 9 and 10. 

(p) A and his sons, B and C, were members of a Mitakshara coparcenary. C took 
Ids share of the joint property and separated himself from the family and A and B con¬ 
tinued to be joint. A dies intestate leaving him surviving a daughter D and his two sons. 
A’s undivided interest in the coparcenary property will not devolve upon B by survivor¬ 
ship but will devolve by succession upon B and D. Although B, C and D are the heirs 
of A according to section 8 read with Class I of the Schedule, C having separated from 
the coparcenary is not entitled to a share in the interest of A in the coparcenary of which 
A and B had continued to be members. If, however, A hcis left any separate or self- 
acquired property it will devolve by succession upon B, C and D in cqua^ shares 
notwithstanding C’s separation from the joint family (see “divided son’* p. 867 infra). 
Under the old law C would not have been entitled to claim any share even in the separate 
or self-acquired property of A. See § 43—"Divided and undivided sons” at p. 10® 
supra and § 341 supra. 


(mS) Karuppa Kanippa Counder v. Folaniammai 
(■63) A.M. 245; (1963) 1 Mad. L.J. 86. 

(n) In AriancZu v. HaribantUiu (’67) A. Orissa 194 
there was a partition suit in respect of the entire 
property. The shares were correctly determined 


but there are observations toiTettDe>s of »hiib 

must be doubted. _ 

fnl) ContruHcr uf E\laic Duty .^nan uett 

C72) A.A. 179. 
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Computation of the interest of the deceased coparcener.—The undivided 
share of the deceased coparcener for the purpose of giving effect to the rule 
laid down in the proviso, as already pointed out, is to be ascertained on the 
footing of a notional partition as of the date of his death. The determination 
of that share must depend on the number of persons who would have 
been entitled to a share in the coparcenary property if a partition had in fact 
taken place immediately before his death and such persons would have to be 
ascertained according to the law of joint family and partition. The Act regu¬ 
lates succession and does not contain the law of joint family and partition. 
The rules of Hindu law on the subject in force on the date of the death of the 
coparcener must, therefore, govern the question of ascertainment of the 
persons who would have been entitled to a share on the notional p>artition. 


Illustrations 


1. In illustration (n) above, it is stated that A"s undivided interest will devolve by 
succession upon his widow A1 and his two sons B and C. That share of A will have to 
be computed according to the law of partition applicable to the parties on the date of A^s 
death If a partition had in fact taken place immediately before his death A, in all 
States except Madras, would have been entitled to 1 of the property since A1 the wife 
would have become entitled to receive a share equal to that of a son and the property 
would have been divided in four parts. That i interest of A will therefore devolve by 
succession upon Al, B and C and in all States other than Madras. A1 will become enbtled 
to 1/12 of the entire coparcenary property as one of the heirs of A. In Madras the share 
of A on such notional partition will be computed at 1/3 and Al will become entitled to 
1/9 of the property. 

If A has not left a widow but a daughter or any other female relative specified in 
Class I of the Schedule of heirs or a predeceased daughter’s son A’s interest will be 
computed as 1/3 and it wiU in aU States devolve by succession upon such relative or 
relatives and the two sons B and C. The division of this 1/3 interest will be m accordance 
with the rules laid down in sections 8, 9 and 10. 

2 In illustrations (m) above, Al as the wife of A would have, at the time of the 
notional partition, been entitled in all SUtes other than Madras to receive a share equal 
to that of a son and therefore A would have received 1/3 of the coparcenary property arid 
not i of the same. That 1/3 share of A will devolve by succession upon Al and B m 
equal parts. The result will be that Al will get only 1/6 of the entire pro^rty. In 
Madras Al will be entitled to 1 of the property because on the notional partition As 
share would have been i and not 1/3 of the property. 

Under the old law as modified by the Hindu Women’s Rights to Property Act, 1937. 
the case would have been governed by s. 3(2) of that Act and Al as the widow of A 
would have become entitled to a larger share viz. "the same interest ^ he himself had, 
that is one-half That interest of Al would however have been the limited interest 
known as a Hindu Woman’s estate. The Act of 1937 is repealed by the present Act and 
the share of Al will be 1/6 or i as stated above but as absolute owner. 

2A. See illustration (nl) above. 


3 A and his sons B and C were members of a Mitakshara coparcenary. C died 
prior to the coming into operation of this Act (and therefore before the repeal of the 
Hindu Women's Rights to Property Act. 1937) leaving him surviving his widow Cl. A 
dies (after the coming into operation of this Act) leaving him survivmg B, Cl and his 
daughter D A’s interest wiU be computed as 1/3 since by virtue of s. 3(2) and s. 3(3) 
of the Hindu Women’s Rights to Property Act, on the death of C, Cl had obtained m 
the coparcenary the same interest which C himself had and the same right of claiming 
partition which C had. That interest and right having accru^ and acquired by Cl un^r 
the Hindu Women’s Rights to Property Act is not affected by the repeal of that enact¬ 
ment fs 6(c) General Clauses Act]. The 1/3 mterest of A will devolve by succession 
upon B. Cl and D in equal shares in accordance with the rules laid down in sections 8, 

9 and 10 of the Act, 



854 


THE HINDU SUCCESSION ACT 


S. 6 


Subsequent Partition between surviving coparceners. —The effect of the 
proviso IS that any of the female heirs and a daughter’s son specified in the 
proviso read with Class I of the Schedule can claim to succeed not only to 
the separate or self-acquired property but also to the interest of the deceased 
m coi^rcenary property. Their shares would be ascertained in accordance 

T A sections 8, 9 and 10 and the other general provisions 

fi! j relatmg to succession. This would be regardless of the fact that 
the d^eas^ coparcener had left any son, grandson or great grandson. It is 
only by a fiction of law that a partition is to be deemed to have taken place 
as regards the interest of the deceased coparcener in any such case and the 
existence or constitution of the coparcenary quoad the surviving coparceners 
IS not otherwise affected. Where the surviving coparceners continue as before 
to be members of the coparcenary after paying out the share of the deceased 
coparcener and a partition subsequently takes place between them and the 
joint family property is to be divided, it would become necessary to have 
regard to the quantum of the share of the deceased coparcener distributed 
amongst his heirs under the proviso. The division, it is submitted, would be 
on equitable principles fSee Illustration below]. 


Illustrations 

A Mitaksl^ra coparcenary consisted of two brothers A and B; Al, A2 and A3 the 
sons of A; and B1 the son of B. The brothers had inherited ancestral property. A died 
leaving bim surviving his sons Al, A2 and A3, daughter D and a predeceased daughter’s 
son Thereupon O and DS claimed their shares as heirs out of the undivided copar¬ 

cenary interest of A in the joint family property. A’s share would have been l/8th if 
mere had been a partition between him and other members of the coparcenary immedi- 
diately before his death. D and DS became entitled to l/5th each of A’.« l/8th share in 
the joint family property and they were paid off their aliquot shares. Al, A2 and A3 

^ joint with B and Bl. Some time thereafter partition takes place between 
Al, A2, B and Bl. The division will be per stirpe and not per capita, that is, B and 
Bl as betwe^ them will be entitled to half the joint family property in existence at 
* ®t. subsequent partition and Al. A2 and A3 between them wUI be entitled 

to me property. But on equitable principles, the amount paid out to D and DS, it 
IS submitted, will be taken into account as having gone out of the coparcenary property 
and for which the branch of B was not liable. 

Debts of a deceased coparcener.—The question—“Undivided coparcenary 
interest, when liable for coparcener’s debt” has been dealt with in § 289. When 
a male Hindu dies after the commencement of this Act, having at the time of 
his death an interest in a Mitakshara coparcenary, his undivided interest will 
not devolve by survivorship upon the other coparceners in cases falling under 
the proviso, that is, if he dies leaving him surviving any of the male or female 
relatives specified there but will devolve by succession. If, however, he dies 
without leaving any such male or female relatives his undivided interest will 
devolve by survivorship upon the surviving members of the coparcenary and 
not in accordance with this Act. The law relating to ‘Debts’ stated in 
Chapter XIV of this work has not been amended or codified by the new 
legislation. The present section, however, has some bearing on the subject 
Where the undivided interest of a person governed by the Mitakshara law is 
attached in his lifetime in execution of a decree against him for his personal 
debt, it may be sold after his death whether the order for sale was made in 
his lifetime or after his death. But it cannot be attached after his death 
(except where the coparcener is the father), for it then ceases to be his 
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interest and passes to the other coparceners by survivorship. It is only an 
attachment effected during the lifetime of the debtor that will prevent the 
accrual of his interest to his coparceners by survivorship (n2). The effect 
of the proviso to the present section is that there will be no devolution of the 
interest of the deceased cop>arcener by survivorship in cases falling under it 
with the result that when his interest devolves by succession by operation of 
the proviso the rights of the creditor will not be affected and will be governed 
by the rule stated in § 288 which deals with the question of liability of “heirs” 
for debts. The position will be different where there is devolution of such 
interest by survivorship and the rules stated in § 289 will apply. The pious 
obligation of a son, grandson and great grandson remains the same as stated 
in Chapter XIV of this work. The Dayabhaga law of debts is very simple 
as pointed out in Chapter XV. 

Parties to suit relating to any property affected by the proviso.—Where 
the death of a coparcener takes place in a family falling under the proviso 
the female heirs and a predeceased daughter’s son (along with other heirs of 
the deceased coparcener) inherit an interest in the joint family property and 
that interest becomes vested in them. In such a case all the persons interested 
in the property will be necessary parties to any suit affecting any property or 
asset of the family. The eldest male member of the family cannot represent 
all of them as Karta of the family (n3). 

Ebcplanation 11: Separated member.—When partition takes place between 
members of a joint family every coparcener is entitled to a share. But a 
partition between coparceners may be partial as for instance when one copar¬ 
cener separates from the others and the others do not separate but continue to 
remain joint or become reunited (§ 328). In such a case on the death of any 
such coparcener the proviso will come into operation but the separated mem¬ 
ber or his heirs cannot claim any share in the interest of the deceased in the 
coparcenary he having already gone out of the coparcenary. Explanation II 
is intended to make the position clear. The rule stated in the Explanation 
will apply even where at the time of the separation of a member the copar¬ 
cenary consisted of only two members, for instance a father and a son and the 
son became separated from the father and obtained his share of the ancestral 
property. In such a case if there is a son begotten and born to the father after 
the partition the share of the ancestral property acquired by the father wiU 
immediately become property of a coparcenary consisting of the father and the 
son or sons begotten and born after such partition (o). And in case the father 
thereafter dies intestate the separated son or his heirs cannot claim a share 
out of the interest of the father in such coparcenary by relying on the rule 
laid down in the proviso. As regards the separate or self-acquired property of 
the father the position will be different because now under section 8 in a 

(n2) See $ 289 ante. (*64) A. Kerala 125 (Karta cannot represent family 

(n3) P. Covinda PecUbj Colic Obulamma (’71) where one of the coparceners dies and the Ex- 

A.A.P. 363 (F.B.). [Suit on mortgage in favour of planation applies]. Also see Kashinath Prasad v. 

joint family); Goviridram v. Chotutnal (*70) A.B. Dharamruith (*73) A.P. 110. And see Neelayya v. 

251 [suit in respect of monies advanced by deccas- Rama^wami (’73) A.A.P. 58. 

ed Karta of joint family]. Naratjen Pru%ud v. Afii- (o) Reference may be made to 309 and 310» 
tuni Kohain (’69) A.C. 69; Venkatestvara v. Luis ante. 
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case of this nature a separated son is entitled to a share in such property left 
by the father (p). 

IlliLstrations 

A and his sons B and C constitute a Mitakshara coparcenary. B separates himself 
from the family and takes his one-third share of the coparcenary property. A and C 
continue to be joint as before. A dies intestate thereafter leaving him surxiving his 
daughter O and his two sons. On A s death A^s interest in the coparcenary will not 
devolve upon C by survivorship, but by operation of the proviso it will devolve by 
succession upon C and D in equal shares (section 8). B will have no claim for any 
share in the same. He will, however, be entitled to a share in the separate or self- 
acquired property left by A. 

(2) A and his son B constitute a Mitakshara coparcenary. B’s mother had died 
leaving her husband A, son B and daughter D. B separates from his father and takes 
his one-half share in the coparcenary property. A marries again and a son C is bom to 
him by his wife W with the result that A and C become members in a coparcenani’ 
consisting of the two of them. On A dying intestate thereafter his share in the copar¬ 
cenary will not devolve by survivorship upon C but by operation of the proviso it will 
devolve by succession upon his son C, widow W and daughter D in equal shares (section 
8). B will have no claim for any share in the same. He will, however, be entitled to 
a share in the separate or self-acquired property of A. 

(3) A and his son B (by his first wife) constitute a Mitakshara coparcenary- ^ 
separates from his father and takes his one-half share in the coparcenary property. A 
dies intestate thereafter leaving him surviving his second wife W, two daughters C and 
D by his first and second wife respectively and his divided son B. There being no copar¬ 
cenary in existence at the death of A this section will have no application and the 
property left by A will devolve by succession under section 8 on W, C, D and the divided 
son B in equal shares (pi). 

7. (1) When a Hindu to whom the marumakkattayam or 

nambudri law would have applied if this Act had 
not been passed dies after the commencement of this 
Act, having at the time of his or her death an interest 
in the property of a tarwad, tavazhi or illom, as the 
case may be, his or her interest in the property shall 
devolve by testamentary or intestate succession, as 
the case may be, under this Act and not according to the marumak¬ 
kattayam or nambudri law. 

Explanation .—For the purposes of this sub-section, the interest 
of a Hindu in the property of a tarwad, tavazhi or illom shall be 
deemed to be the share in the property of the tarwad, tavazhi or 
illom, as the case may be, that would have fallen to him or her if 
a partition of that, property per capita had been made immediatel^y 
before his or her death among all the members of the tarwad, tavazhi 
or illom, as the case may be, then living, whether he or she was 
entitled to claim such partition or not under the marumakkaUayam 
or nambudri law applicable to him or her, and such share shall be 
deemed to have been allotted to him or her absolutely. 

(2) When a Hindu to whom the aliyasantana law would have 
applied if this Act had not been passed dies after the commencemen 


(p) See “Divided son“ at p. 867. infra. Also see Notes under “divided son under 

(pi) Appalanaidu v. Narayana (’72) A.A.P. 258. 8 post. 


Devolution of in¬ 
terest in the pro¬ 
perty of a tanocd 
tavazhi, kutumba, 
kavaru or illom. 
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of this Act, having at the time of his or her death an undivided 
interest in the property of a kutumha or kavaru, as the case may be, 
his or her interest in the property shall devolve by testamentary or 
intestate succession, as the case may be, under this Act and not 
according to the oliyasantaTia law. 

Explanation .—For the purposes of this sub-section, the interest 
of a Hindu in the property of a kutumha or kavaru shall be deemed 
to be the share in the property of the kutumha or kavaru, as the case 
may be, that would have fallen to him or her if a partition of that pro¬ 
perty per capita had been made immediately before his or her death 
among all the members of the kutumha or kavaru, as the case may 
be, then living, whether he or she was entitled to claim such parti¬ 
tion or not under the aliyasantana law, and such share shall be deemed 
to have been alloted to him or her absolutely. 

(3) Notwithstanding anything contained in sub-section (1), 
when a sthanamdar dies after the commencement of this Act, the 
sthanam property held by him shall devolve upon the members 
of the family to which the sthanamdar belonged and the heirs of 
the sthanamdar as if the sthanam property had been divided per capita 
immediately before the death of the sthanamdar among himself and 
all the members of his family then living, and the shares falling to 
the members of his family and the heirs of the sthanamdar shall be 
held by them as their separate property. 

Explanation. —For the purposes of this sub-section, the family 
of a sthanamdar shall include every branch of that family, whether 
divided or undivided, the male members of which would have been 
entitled by any custom or usage to succeed to the position of sthanam¬ 
dar if this Act had not been passed. 

Devolution of interest in the property of a tanvad, tavazhi, kutumha, 
kavaru, or iUom.—^The definitions in clauses (b), (h) and (i) of section 3 are, 
as already mentioned, inserted to facilitate the application of the rules of suc¬ 
cession laid down in this Act to persons governed by the Aliyasantana, Maru- 
niakkattayam and Nambudri laws. The effect of this section and section 17 
is to regulate succession to property of persons hitherto governed by those 
systems prevalent in certain parts of the South by the simple rules of inheri¬ 
tance laid down in the Act and which keep in view certain features of those 
systems. As the Joint Committee has observed this clause regulates succes¬ 
sion to the interest of an intestate in any property belonging to any of the 
various kinds of joint families specified therein which are peculiar to the South 
and West Coast of India, In the case of sthanam properties which are specially 
assigned to a senior member of a joint family for the purpose of preserving his 
dignity, sub-clause (2) provides for a notional partition immediately before 
the death of the sthanamdar so that his interest will pass, not by any special 
rule of descent to a single heir, but in accordance with this law. 
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Mr. Justice Sundara Ayyar of the Madras High Court has written an 
excellent treaUse on the customary laws of Malabar and South Kanara. His 
Malabar and Aliyasanthana law’ is recognised as an authoritative work and 
was referred to by the Privy Council in the undermentioned case (q). In 
view of the fundamental and radical changes brought about in the law by the 
present enactment it is not deemed necessary to state the previous law on the 
subject and the reader is referred to the above treatise. The Supreme Court 

had occasion to refer to some broad aspects of this law in some recent deci¬ 
sions (ql). 

Manimakkattayam law is a body of customs and usages which have received judicial 
sanction. It prevails among a considerable section of the people inhabiting the west coast 
of South India, pie essential difference between Manimakkattayam and the other schools 
of Hindu law is ^at the former is founded on the mairiarchate while the latter is founded 
upon the agnetic family. In the Mitakshara joint family the members claim there 
descent from a common ancestor but in a Marumakkattayam family which is known 
^ the descent is from a common ancestress. Mayne compares a tarwad to 

a family corporation. Every member of a tarwad has equal rights in the proi>erty by 
rea^n of his birth or her birth in the tarwad. It was laid down in a course of judicial 
decisions in the nineteenth century that one or more members of a tai^wad cannot claim 
partition and separate possession of his or her share of the tarwad property without the 
consent or concurrence of all the members of the tarwad. The Madras L#egisiature enacted 
certain statutes giving a right of partition to the members of a tarwad to enforce parti¬ 
tion of a tarwad property. The shares on partition were to be on per capita basis (q2). 

Under the customary Marumakkattayam law no partition of the family estate may 
be made, but items of the family property may by agreement be separately enjoyed by 
the members. On death the interest of a member devolved by survivorship. Manage¬ 
ment of the family property remained in the hands of the eldest male member, and in 
the absence of a male member a female member. A tarwad may consist of two or more 
branches known as thavazhies, each tawazhi or branch consisting of one of the female 
members of the tarwad and her children and all her descendents in the female line. 
Every tarwad consisted of a mother and her children—male and female—living in commen- 
sality, with joint rights in property. The customary law was modified in certain respects 
from time to time by the Madras Legislature. There were several legislative measures 
also in the States of Travancore and Cochin before they merged with the Indian Union. 
Those statutes also made significant changes in the customary law governing the family 
and property relations between the members governed by the Marumakkattayam law 
(q3). In the undermentioned case the Supreme Court (qq3) had to examine the ques¬ 
tion of property acquired in the name of a junior meml^r of a tarwad and the applica¬ 
tion or otherwise of the rules of presumption in respect of self-acquisition of property 
by a member. 

Sub-section (1):—This sub-section relates only to the Marumakkattayam 
and Nambudri laws. It gives an enactment parallel to that in section 6 and 
Explanation I to the same. The expressions tarvyad, tawazhi and illom 
were defined in the relevant enactments mentioned in the definition clauses in 
section 3 and which enactments are now over-ridden by operation of section 
4 of this Act. 

This sub-section does not affect the rights of parties before a partition. 
Section 43 of the Travancore Kshatriya Act, in unambiguous terms, confers 
a right of partition upon all the members of a Kshatriya Tarwad since the 
date of that Act coming into force. The right to partition without the con¬ 
currence of others is a valuable right in property which must be available for 

(q) Kochunni v. Kurtanunni (’48) P.C. 47, 53. (qd) Veniigopmta Ravi Varma Raja v. Union of 

(cl) See (.n. (q2) and f.n. (qi) below India ('69) A.S.C. 1094. a SC 

(C2) Balakrishna Morton v. A$rt. Controller of (C<?3) Achuthan Nair v. C. Ammo ( oO) 

Estate Dutij (’71) A.S.C. 2392, 411. 
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attachment and sale by the person to whom a debt was due by the deceased 
member of the Tarwad (q4). 


Sub-section (2).—This sub-section relates to the Aliyasantana law. It 
gives an enactment parallel to that in section 6 and Explanation I to the 
same. The expression kutumha. and kavaru were defined in the relevant 
enactment mentioned in the definition clause in section 3 of this Act and 
which enactment is now overriden by operation of section 4 of this Act. The 
undermentioned decision illustrates the application of this sub-section read 
with the Ebcplanation to the same (qq4). 


A brief survey of the customary Aliyasantana law regarding succession, 
partition and devolution of shares will be found in the undermentioned Full 
Bench decisions of the High Court of Mysore and other decisions there stated 
(q5). The present Act has brought about some important changes in the 
customary Aliyasantana law as modified by Madras Act 9 of 1949 as pointed 
out in the undermentioned decision of the High Court of Mysore (q6). Also 
see Madras Aliyasantana (Mysore Amendment) Act 1 of 1962. 

Neither under the customary law nor under the Aliyasantana Act, 1949, 
the interest of a coparcener in an Aliyasantana Kutumba could have been 
disposed of by a will. In that regard a definite change in the law is made by 
the Explanation to section 30 of the present Act with the result that now a 
member of an individual Aliyasantana Kutumba can dispose of his interest in 
the Kutumba properties by a will. But this does not mean that otherwise the 
rights of a divided member have been enlarged. In a case decided by a 
Full Bench of the Mysore High Court Kutumba properties were partitioned 
and under the preliminary decree, A, a nissanthathi Kavaru, obtained a 
share in the same. Under section 36(3) of . the Madras Aliyasanthana Act, 
1949, A got a life interest in the properties allotted to him. By a will executed 
by A, he purported to bequeath the same. .It was held that the contention 
that the interest obtained by A under the preliminary decree stood enlarged 
by the operation of section 30(1) of the present Act must fail (q7). 

Sub-section (3): Devolution of sthanam property.—This sub-section 
relates to sthanam property and devolution of such property on the death of a 
stkanamdar. The Act does not define the expression sthanam which means 
(r) the status and attendant property of senior rajas. In Moore’s Malabar 
Law and Custom it is defined as a station, rank or dignity. The holder of a 
sthanam is referred to as a sthani or sthanamdar. The ancient rulers of the 
Malabar coast possessed stanoms and it may be taken that the lands which 
they held as rulers were regarded as being stanom in character. Rulers grant¬ 
ed stanoms to their subsidiary chieftains and public officers. The grant of a 
stanom to a subsidiary ruler or public officer was usually accompanied by a 
grant of land for the maintenance of the dignity. In Mr. Sundara Ayyar’s 


(q4) Bank of New India v. S. Ponnamma ('61) 
A Kerala 105 (F.B.). Also see Notes under sec* 
tioQ 30 post. 

iqq4) Laxmi v. Parameshwari (*69) A. Mys. 173. 
(qo) Sundara v. Girija ('62) A. Mys. 72 (F.B.): 
Bhagirathi v. Darakke (1963) 2 Mys. L.J. 796 

(F.B.). 

(q6) Ratnamala v. State of ytysore ('68) A. 


Mys. 216. Id Gummanna v. Nagaoeniamma ('67) 
A.S.C. 159 the Supreme Court had to examine the 
Madras Act 9 of 1949 and on construction of a 
doci^ent of 1900 held that it was not a deed of 
partition but only a family settlement. 

(q7) Sundara v. Giri/a ('62) A. Mys. 72 (F.B.). 
(r) Malabar and Aliijasanthanam Law. 
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work a chapter is devoted to this subject and it is there pointed out that in 
addition to the families of princes and chieftains there were other families 
possessing stanoms without any particular dignity attaching to them. In 
ancient days when a family became opulent and influential the members of 
the tarwad sometimes agreed to set aside for the karnavan certain property in 
order that he might keep up his social position and influence and this pro¬ 
perty descended to the next head of the family (s). Reference may also be 
made to the decision of the Privy Council (t) and to the decision of the 
Supreme Court in the undermentioned cases (u). 

The incidents of the sthanam were that the senior most member of the family became 
the sthanamdar who was usually the male member; but there were instances where 
the senior most female member became the sthanamdar. Separate properties belonged 
to each sthanam and they vested in the holder of the office for the time being and 
descended to the successors in office. One important feature was that a sthanamdar 
ceased to have any interest in the property on his death and the members of his tarvKad 
had in their turn only reversionary rights to the sthanam property. The sthanamdar 
had a limited interest in the sense that he could encumber or alienate the sthanam 
property only for a legal necessity like any limited owner but otherwise he was absolutely 
entitled to the income accruing during his tenure of office. His position was analogous 
to that of a holder of an impartible estate. His successor had no interest in it and the 
right of the successor was nothing more than a spes successionis (ul). 

Now all the sthanams will graduaDy get liquidated by operation of this 
Act. The present sub-section regulates the devolution of the sthanam pro¬ 
perty held by a sthaneimdar who dies after the commencement of this Act. 
The effect of it is that sthanams continue till the death of the sthanamdar 
and thereafter the sthanam property devolves upon the members of the 
family to which he belonged and his personal heirs. The division is to be 
per capita on the basis of a notional partition having taken place immediately 
before his death. This result, as pointed out by the Supreme Court in 
Balakrishna Merton v. Asst. Controller of Estate Duty (ul), is brought about 
by the legal fiction enacted in this sub-section. The legal fiction, however, 
has to be confined for the purpose for which it is enacted and not to be 
extended further so as to include an actual division or partition having been 
effected' in the lifetime of the sthanamdar with the result that there was a 
division or partition for all purposes. 


General rules of 
succession in the 
case of males. 


8. The property of a male Hindu dying intestate shall devolve 

according to the provisions of this Chapter: — 

(a) firstly, upon the heirs, being the relatives 
specified in class I of the Schedule; 

(b) secondly, if there is no heir of class I, then upon the heirs, 
being the relatives specified in class II of the Schedule; 

(c) thirdly, if there is no heir of any of the two classes, then 
upon the agnates of the deceased; and 


(s) Kuitan Unni v. Xochunnt (’44) A.M. 378. 

(0 Kochunni v. Xuffanunni (’48) A.P.C. 47. 

(u) Kochuni v. Stafcj of Madras ir Kerala (’60) 
A.S.C. 1080; Balakrishrxa Menon v. Asst. Cotitroller 
of Estate Duty (’71) A.S.C. 2392. 

(ul) Balakrishrta Menon v. Asst. Controller of 


Estate Duty (’71) A.S.C. 2392 confirtnio? 
Controller of Estate Duty v. Balaknshy .Vrwm 
(’67) A. Kerala 210 (F.B.). Al«> 

Menon v. Irvfpeciine Atff. Conunisstoner f a. 
Kerala 1 (F.B.) for nature of estate of a rtbaa*®- 
dar. 
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(d) lastly, if there is no agnate, then upon the cognates of the 
deceased. 

Succession to property of a male dying intestate.—This section pro¬ 
pounds a new and definite scheme of succession and lays down certain rules 
of succession to the property of a male Hindu who dies intestate after the 
commencement of the Act. The rules are pivotal and have to be read along 
with the Schedule. They have also to be read with certain other sections 
(particularly sections 9 to 13) in the Chapter which contain supplementary 
provisions which are not merely explanatory but lay down substantive rules 
involving legal principles. Sections 8 to 13 contain a fasciculus of rules which 
must he read together. Notes on sections 9 to 13 are given under those sec¬ 
tions. The Schedule referred to in section 8 above and sections 9 to 13 are 
repeated here only to facilitate reference: 

THE SCHEDULE 
{See section 8) 

HEIRS IN CLASS I AND CLASS II 

Class I 

Son; daughter; widow; mother; son of a predeceased son; daughter of a 
predeceased son; son of a predeceased daughter; daughter of a predeceased 
daughter; widow of a predeceased son; son of a predeceased son of a pre¬ 
deceased son; daughter of a predeceased son of a predeceased son; widow of a 
predeceased son of a predeceased son. 

Class II 


I. Father. 

II. (1) Son’s daughter’s son, (2) son’s daughter’s daughter, (3) brother, 
(4) sister. 

III. (1) Daughter’s son’s son, (2) daughter’s son’s daughter, (3) 
daughter’s daughter’s son, (4) daughter’s daughter’s daughter. 

IV. (1) Brother’s son, (2) sister’s son, (3) brother’s daughter, (4) 
sister’s daughter. 

V. Father’s father; father’s mother. 

VI. Father’s widow; brother’s widow. 

VII. Father’s brother; father’s sister. 

VIII. Mother’s father; mother’s mother. 

IX. Mother’s brother; mother’s sister. 

Explanation. —In this Schedule, references to a brother or sister do not 
include references to a brother or sister by uterine blood. 

9. Order of succession among heirs in the Schedule. —^Among the heirs 
specified in the Schedule, those in class I shall take simultaneously and to the 
exclusion of all other heirs; those in the first entry in class II shall be pre- 



862 


THE HINDU SUCCESSION ACT 


S. 8 


ferred to those in the second entry; those in the second entry shall be pre¬ 
ferred to those in the third entry; and so on in succession. 

10. Distribution of property among heirs in class I of the Schedule .— 
The property of an intestate shall be divided among the heirs in class I of the 
Schedule in accordance with the following rules: — 

Rule 1 .—The intestate’s widow, or if there are more widows than one, all 
the widows together, shall take one share. 

Rule 2. —The surviving sons and daughters and the mother of the intes¬ 
tate shall each take one share. 

Rule 3. —The heirs in the branch of each pre-deceased son or each pre¬ 
deceased daughter of the intestate shall take between them one share. 

Rule 4. —The distribution of the share referred to in Rule 3— 

(i) among the heirs in the branch of the pre-deceased son shall be so 
made that his widow (or widows together) and the surviving sons 
and daughters get equal portions; and the branch of his pre-deceased 
sons gets the same portion; 

(ii) among the heirs in the branch of the pre-deceased daughter shall be 
so made that the surviving sons and daughters get equal portions. 

11. Distribution of property among heirs in class II of the Schedule. — 
The property of an intestate shall be divided between the heirs specified in 
any one entry in class II of the Schedule so that they share equally. 

12. Order of succession among agnates and cognates. —^The order of 
succession among agnates or cognates, as the case may be, shall be deter¬ 
mined in accordance with the rules of preference laid down hereunder: — 

Rule 1 .—Of two heirs, the one who has fewer or no degrees of ascent is 
preferred. 

Rule 2. —Where the number of degrees of ascent is the same or none, 
that heir is preferred who has fewer or no degrees of descent. 

Rule 3. —Where neither heir is entitled to be preferred to the other under 
Rule 1 or Rule 2 they take simultaneously. 

13. Computation of degrees. — (1) For the puiposes of determining the 
order of succession among agnates or cognates, relationship shall be reckoned 
from the intestate to the heir in terms of degrees of ascent or degrees of 
descent or both, as the case may be. 

(2) Degrees of ascent and degrees of descent shall be computed inclu¬ 
sive of the intestate. 

(3) Every generation constitutes a degree either ascending or descending. 

Four categories of heirs.—This section groups the heirs of a male intestate 
into four categories and lays down that his heritable property devolves firs y 
upon the heirs specified in Class I of the Schedule. They are the son, daugn 
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ter; widow; mother; son of a predeceased son; daughter of a predeceased son; 
son of a predeceased daughter; daughter of a predeceased daughter; widow 
of a predeceased son; son of a predeceased son of a predeceased son; daughter 
of a predeceased son of a predeceased son and widow of a predeceased son of 
a predeceased son. Under the old law in force before 1937 the “simultaneous 
heirs** of a male intestate consisted only of the son, the son of a predeceased 
son and the son of a predeceased son of a predeceased son. This was enlarged 
by the Hindu Women’s Rights to Property Act, 1937, by adding three more 
heirs, viz. the widow of the intestate and the widows of the predeceased son 
and of the predeceased son of a predeceased son. All the six heirs succeeded 
simultaneously and the doctrine of representation applied to their case. 

In Class I of the Schedule the Act enumerates twelve heirs so as to in¬ 
clude in the new scheme of heirs the mother and the daughter of the intestate 
and some more descendants, the latter by reference to the principle of repre¬ 
sentation. All these heirs inherit simultaneously. On failure of any such heir 
specified in Class I the property devolves upon the enumerated heirs specified 
in Class II, a heir in the first entry in Class II being preferred to one in the 
second entry and so on in succession. If there is no heir belonging to Class I 
or even Class II the property devolves upon the agnates of the deceased. A 
person is said to be an ‘agnate’ of another if the two are related by blood or 
adoption wholly through males. Lastly if there is no agnate of the deceased 
in existence at the time of his death the property devolves upon his cognates. 
A person is said to be a ‘cognate’ of another if the two are related by blood 
or adoption but not wholly through males. 

Property.—^The expression ‘property’ in this section means all property 
(u2) of the deceased intestate heritable under the Act. It includes not only 
his separate or self-acquired property but his interest in a Mitakshara copar¬ 
cenary property in case he has left him surviving any of the female heirs or 
a daughter’s son mentioned in Class I of the Schedule. It also includes agri¬ 
cultural land (u3) subject to this that legislation relating to prevention of 
fragmentation of agricultural holdings or fixation of ceilings or the devolution 
of ten 2 incy rights in respect of such holdings is not to be affected by anything 
contained in this Act. But the rules of succession laid down in the Act do 
not apply to the property expressly excluded from the operation of the Act 
by section 5. 


. . property of a male Hindu . . . shall devolve”.—The language of the 
section and particularly the words “shall devolve** plainly indicate that the 
section is prospective in its operation. It applies where on death of a male 
intestate devolution of his property takes place after the commencement of the 
Act and does not govern succession to the property of a male Hindu whose 
death took place before the commencement of the Act (u). In the latter case 


(ii3) As lo succession to iipatara property on 
death of a Jain Yati sec Sumer Chand v. State of 
Raioitlian (‘65) A. Raj. 2. 

(liS) See f.n. (k) at p. 845 supra. 

(c) Eramnm v. Vccnipana (*66) A.S.C. 1879; 
Jandebi v. Upendra (’68) A. Orissa 187; Sotya- 
narayana v. Seethamma (’72) A. Mys. 247; Kern- 


piah V. CirigamTTut ('66) A. Mys. 189; Sampath- 
kumari v. Lakshmi Ammal (’63) A.M. 50; Nathuni 
Miuir V. Ratna Kuer (’63) A.P. 337. RenuWio Bala 
V. Artt/ni Kumar (’61) A.P. 498. Sheoraj Singh v. 
Munia (*63) A.M.P. 360. Gopi Chand v. Bedamo 
Kuer ( 66) A.P. 231 [no divesting of property al¬ 
ready vested]. 
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all questions of inheritance would be determined according to the previous 
law. 


. according to the provisions of this Chapter”.—Chapter II contains a 
number of provisions which are supplementary to the primary and pivotal 
rules laid down in this section. The following are the important provisions. 
The order of succession among the heirs enumerated in Class I and Class II 
of the Schedule is governed by s. 9. The order of succession in case of 
agnates and cognates, ascertaining the nearest in relationship among them to 
the deceased, is to be in accordance with the rules of preference and compu¬ 
tation of degrees stated in sections 12 and 13. The computation of the shares 
of the various heirs in the four classes is regulated by the rules laid down in 
sections 9 to 13. Section 17 contains some special provisions respecting per¬ 
sons governed by Marumakkattayam and Aliyasantana laws. Section 18 lays 
down that an heir related by full blood is to be preferred to one related by 
half blood when both stand in the same relationship with the deceased. As 
a general rule two or more heirs who succeed together take the property as 
tenants-in-common as laid down in s. 19. Section 20 rules that a child en ventre 
sa mere has the same rights to inherit as if he or she had been born before 
the death of the intestate. 

Relative by adoption.—The words . . upon the heirs, being the relatives 
specified in Class ... of the Schedule” which appear in clauses (a) and (b) of 
the section and Classes I and II of the Schedule mentioned in those clauses do 
not expressly refer to relationship by adoption; nor does any relevant defini¬ 
tion expressly refer to such relationship. The expression “heir” is defined to 
mean any person, male or female, who is entitled to succeed to the property 
of an intestate under the Act [s. 3 (f) ] and the expression “related” is defined 
to mean “related by legitimate kinship” [s. 3(j)]. It is a rudimentary rule of 
Hindu law that the adopted son must be deemed to have been begotten by 
the adoptive father on his own wife and that adoption operates as birth of 
the adoptee in the family of adoption thus creating legitimate kinship between 
him and the members of the adoptive family. 

The question whether a person who is a relative by adoption is or is not 
an heir under Class I or Class II of the Schedule must be determined by 
reference to the rules of Hindu law relating to adoption and where the Hindu 
Adoptions and Maintenance Act, 1956, applies the determination must be in 
accordance with the provisions of that enactment. Under the Hindu law of 
adoption, which was operative at the time of the passing of the Hmdu Succes¬ 
sion Act and continued to be in operation till the coming into force of the 
Hindu Adoptions and Maintenance Act, 1956, adoption had the effect o 
transferring the adopted boy from his natural family into the adoptive family. 

It also had the effect of conferring upon the adoptee the same rights and privi¬ 
leges in the family of the adopter as the legitimate son except in a few cas« 
which related inter alia to the share on a partition between an adopted and the 
atterborn son (see § 494 ante). It followed as a necessary corollary to the 
rule that children bom to the adoptee after his adoption acquired nghte ana 
privileges in the adoptive family of their father as if the father had ® 

natural born son in that family. Adoptions are now regulated by the Hmd 
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Adoptions and Maintenance Act, 1956, which came into operation on 21st 
December 1956, that is some months after the Hindu Succession Act. That 
Act modifies and alters the prior law of adoption to a considerable extent. It 
confers wide powers of adoption both on the male and the female Hindu. A 
male Hindu, under the new Act, has the capacity to adopt a son to himself 
and has also the capacity to take a daughter in adoption (s. 7.) So also a 
female Hindu, under the new Act, has now the capacity to adopt a son to 
herself and she has also the right to take a daughter in adoption (s. 8). In all 
such cases of adoption regulated by the new Act, the effect of adoption is that 
the adopted child is from the date of adoption to be deemed to be the child 
of his or her adoptive father or mother for all purposes (s. 12). 

Having regard, therefore, to the legal consequences and incidents of 
adoption both under the old Hindu law and the Hindu Adoptions and Mainte¬ 
nance Act, the heirs referred to in clauses (a) and (b) of the present section 
and specified in Classes I and II of the Schedule, mean not only persons 
related to the intestate by blood but also those related to him by adoption. 
The definitions of “agnate” and “cognate” in s. 3 (a) and s. 3 (c) expressly state 
that the expressions include persons by adoption. Presumably this was done 
to dispel any doubt on the question because the expressions “agnate” and 
“cognate” were not used in Hindu law in any strict legal sense. 


rl-55 
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ORDER OF SUCCESSION 


I—Clause (a): Class I of the Schedule 

Firstly, the heirs of a male Hindu who dies intestate after the commence¬ 
ment of this Act are: — 


Son 

Daughter 

Widow 

Mother 

Son of a jM'edeceased son 
Daughter of a predeceased son 
Son of a predeceased daughter 
Daughter of a predeceased daughter 
Widow of a predeceased son 
Son of a predeceased son of 
a predeceased son 
Daughter of a predeceased son of 
a predeceased son 
Widow of a predeceased son of 
a predeceased son 


1 


These are heirs in 
Class I of the Sche- 
^ dule. They take 
simtdtaneoiLsly* and 
to the exclusion of 
all other heirs (s. 9). 


J 


SON 


(i) Adopted son .—The expression ‘son’ used in Class I of the Schedule 
has not been defined in the Act. It includes both a natural son and a son 
adopted in accordance with the law relating to adoption among Hindus in 
force at the time of the adoption. A son given, in adoption loses all the rights 
of a son in his natural family including the right of claiming any share in the 
estate of his natural father or any share in the coparcenary property of his 
natural family. 

Where a son is born after adoption to the adoptive father the adopted 
son is entitled to inherit just as if he were a natural-born son and is now 
entitled to the same share as a natural-born son. 

Also see “Relative by adoption” at p. 864 supra and sections 5, 7 and 12 
of the Hindu Adoptions and Maintenance Act, 1956, which Act came in force 
on 21st December 1956. 

For computation of the share of a scm, see sec. 10 and illustrations in the 
notes under that section, post. 

Old law .—See §§ 494 and 496. 

(ii) Posthumous son .—A son of the intestate who was in the womb at 
the time of the death of the intestate though subsequently born is to be deem¬ 
ed for the purpose of successicm as if bom before the death of the intestate 
(s. 20). 


* But in accordance with the four Rules in Section 10. 
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Old law .— The position of a posthumous son under the old law was the same. 

(iii) Son hom after partition. —When there has been a partition of joint 
family property between a father and his sons and thereafter a son is bom to 
the father, the son will take an interest by birth in the property obtained on 
partition by the father and the property will be their coparcenary pro{>erty. 
In case of death of the father after the commencement of this Act devolution 
of the father’s interest in such coparcenary property will be governed by s. 6 
of the Act and succession to the father’s separate and self-acquired property 
will be in accordance with the rules laid down m s. 8. 

Reference may be made to Notes under s. 6. 

Old law .— The old law on the question of after-bom sons was considerably different. 
See §§ 309, 310, 340 and 341. 

(iv) Divided son. —In matters of succession the Act does not differentiate 
between a divided son and a son who had remained joint with his father or 
his father and other coparceners except in cases falling under s. 6 which 
relates inter alia to the undivided interest of a father in a Mitakshara copar¬ 
cenary. The separate or self-acquired property of the father will, therefore, 
devolve by succession upon his heirs sp>ecified in Class I of the Schedule 
including a son who had separated from the father as well as one who had 
continued to remain joint with the father. See lUus. (p) at p. 852 supra. 
Under the old law the divided son was not entitled to claim any share in 
separate or self-acquired property of the father where the father after parti¬ 
tion had continued to remain joint with his other sons or where he had a 
son bom to him after partition and who was joint with him. 

Old law. —See § 43—“divided and undivided sons” at p. 108 ^upra and § 341. 

(v) Illegitimate son. —The illegitimate son of a male Hindu dying intes¬ 
tate is not entitled to any share of the inheritance; not even in case of a 
Shudra dying intestate after the commencement of the Act. The illegitimate 
son of a male Hindu of any caste is, however, entitled to claim maintenance 
from the father and in case of death of the father, from his heirs out of his 
estate inherited by them so long as the illegitimate son remains a minor and 
does not cease to be a Hindu [See sections 20 (2), 21 (viii), 22 and 24 of the 
Hindu Adoptions and Maintenance Act, 1956, which came into force on 21st 
December 1956]. 

Reference may also be made to Note (vi) below. 

Old law .— See § 43—“illegitimate sons” at pp. 108-111 supra. 

(vi) Son hom of a void or voidable marriage. —Section 16 of the Hindu 
Marriage Act, 1955, is as under: 

“Where a decree of nullity is granted in respect of any marriage \inder section 11 or 
section 12, any child begotten or conceived before the decree is made who would 
have been the legitimate child of the parties to the marriage if it had been dissolved 
instead of having been declared null and void or annulled by a decree of nullity 
shall be deemed to he their legitimate child notwithstanding the decree of nullity: 

Provided that nothing contained in this section shall be construed as conferring 
upon any child of a marriage which is declared null .and void or annulled by a 
decree of nullity any rights in or to tb'* property of any person other than ffie 
parents in any case where, but for the passing of this Act, such child would have 
been incapable of possessing or acquiring any such ri^ts by reason of his not being 
ffie legitimate child of his parents.” 
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One effect of the abovementioned section is that sons and daughters of 
parents whose marriage was declared null and void by a decree of nullity 
under section 11 of that Act or annulled on the ground that it was voidable 
under section 12 of that Act are to be deemed to be the legitimate children of 
their parents and notwithstanding any such decree entitled to siLCceed to the 
property of such parents as if they were born in lawful wedlock. Reference 
may be made to Notes imder section 16 at pp. 760-765. 


Illustration 

A and B are the father and mother of S. After S was bom B obtains from the 
court a decree of nullity of marriage on one of the grounds mentioned in clause (i), (iv) 
or (v) of section 5 of the Hindu Marriage Act, 1955. Notwithstanding the decree of 

marriage of his parents, S is entitled to succeed as an heir to the property 
of his father A and his mother B as if he was a child bom in lawful wedlock. The same 
will be the status and right in the above case of a daughter to succeed as an heir to the 
property of A and B as if she were a child bom in lawful wedlock: 

Step son. —A step-son, that is a son of a previous marriage of the wife of 
the intestate, is not entitled to succeed to the property of the step-father. In 
his case there is no relationship with the step-father by full blood, half-blood 
or uterine blood. 

Where a widow or an unmarried woman adopts a child any husband 
whom she marries subsequently is deemed to be the step-father of the adopted 
child (to). Such child is entitled to succeed to the property of the mother but 
not that of the stepi-father. 

(vii) Son having physical or mental defects. —Under the old Hindu Law 
certain defects, deformities and diseases excluded an heir, as for instance a 
son, from inheritance. The Hindu Inheritance (Removal of Disabilities) Act, 
1928, declared that no person shall be excluded from inheritance on any of 
those grounds unless he was from birth a lunatic or an idiot. That restricted 
disqualification also is now removed by s. 28 of this Act with the result that 
no person is now disqualified from succeeding to any property on any ground 
whatever save as provided in this Act. 

Old law .—§ 98 ante. 


SON OF A PREDECEASED SON.—He inherits simultaneously with a 
son and the other heirs si)ecified in Class I of Schedule. The rules relating to 
the right of a son to succeed (pp, 866-868 supra) apply mutatis mutandis to 
the son of a predeceased son. 


SON OF A PREDECEASED SON OF A PREDECEASED SON.— 
He inherits simultaneously with a son and the other heirs specified in 
of the Schedule. The rules relating to the right of a son to succeed (pp- 
868 supra) apply mutatis mutandis to the predeceased son of a predeceas 


son. 



(u>) S. 14(4). Hindu Adoptions and Maintenance Act. 1956. 
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WIDOW.—The widow of a male Hindu inherits simultaneously with a 
son, daughter and the other heirs specified in Class I of the Schedule (s. 9). 
She takes her share absolutely and not as widow’s estate (s. 14). If there are 
more widows than one, all the widows together, take one share (s. 10, r. 1.) 

Old law. —See § 43 at pp. 111-113 and § 88 at p. 157 supra. 

Unchastity of a widow is not now under the Act a ground for disqualify¬ 
ing her from succeeding to the estate of her husband (s. 28). 

Old law. —See § 96 at p. 161 supra and § 43—“Unchastity” at p. Ill supra. 

Remarriage of a widow, is not now under the Act a ground for divesting 
the estate inherited by her from her husband. The Hindu Widow’s Remar¬ 
riage Act, 1856, though it legalized the remarriage of a Hindu widow, had the 
effect of divesting the estate inherited by her as a widow. By her second 
marriage she forfeited the interest taken by her in her husband’s estate, and 
it passed to the next heirs of her husband as if she were dead (s. 2 of that 
Act). The rule laid down in that enactment cannot apply to a case covered 
by the present Act and a widow becomes full owner of the share or interest 
in her husband’s property that may devolve on her by succession under the 
present section. Her remarriage, which would evidently be after the vesting 
in her of her share or interest on the death of the husband, would not operate 
to divest such share or interest. The Hindu Widow’s Remarriage Act, 1856, 
is not repealed but section 4 of the present Act in effect abrogates the opera¬ 
tion of that Act in the case of a widow who succeeds to the property of her 
husband under the present section and section 14 has the effect of vesting in 
her that interest or share in her husband’s property as full owner of the same 
(tol). Reference may be made to Notes under section 14 infra. 

Old law. —See § 43—“Re-marriage” at pp. 111-112 supra which deal with both Mitak- 
shara and Dayabhaga. 

Conversion of a Hindu widow to another religion is not a ground for 
divesting her of property inherited by her from her husband. Section 26 of the 
Act which in terms deals with certain disqualifications ensuing upon change of 
religion does not affect the right of a widow who has succeeded to her husband. 
The effect of conversion of a wife to another religion during the lifetime of 
the husband is not per se to dissolve the marriage but is under section 13 (1) 
(ii) of the Hindu Marriage Act, 1955, only a ground for seeking from the court 
dissolution of the marriage. The mere fact, therefore, that the widow had 
ceased to be a Hindu by change of religion before the death'of her husband 
does not exclude her from inheriting her husband’s property. 

Old law. —Change of religion and loss of caste which at one time were grounds 
of forfeiture of property and exclusion from inheritance had ceased to be so since the 
passing of the Caste Disabilities Removal Act, 1850. 


WIDOW OF A PREDECEASED SON.—She inherits simultaneously with 
a son, widow and the other heirs specified in Class I of the Schedule. The 
rules relating to the right of a wddow to succeed (see supra) apply mutatis 


(uil) Sec Bhuri Bci v* Chompi Boi (*68) A« Rdj* 139> 144, 
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mutandis to the widow of a predeceased son. She is, however, not entitled 
to succeed if, on the date the succession opens, she has remarri^ (s. 24). 

Old law.—See § 35 at p. 92 and § 43 at p. 113 supra. 


WIDOW OF A PREDECEASED SON OF A PREDECEASED SON.— 

She inherits simultaneously with a son, widow and the other heirs specified in 
Class I of the Schedule. The rules relating to the right of a widow to suc¬ 
ceed (p. 869 supra) apply mutatis mutandis to the widow of a predeceased 
son of a predeceased son. She is, however, not entitled to succeed if, on the 
date the succession opens, she has remarried (s. 24). 

Old law.—See § 35 at p. 92 and § 43 at p. 113 supra. 


DAUGHTER.— (i) The daughter, whether married or unmarried, inherits 
simultaneously with a son, widow and the other heirs specified in Class I of 
the Schedule. Each daughter takes one share (x) that is equal to that of a 
son. She takes her share absolutely and not as woman’s estate (y), Hiere is 
no priority among married and unmarried daughters. Unchastity of a daugh¬ 
ter is no ground for exclusion (z ). 

Old law .—See § 43 at pp. 113-115 supra. 

(ii) Intestate having interest in coparcenary. —See section 6 and Notes 
thereunder. 

(iii) Adopted daughter. —‘Daughter’ would include an adopted daughter. 
A male Hindu has now the capacity, under s. 7 of the Hindu Adoptions and 
Maintenance Act, 1956, to take a daughter in adoption. An adopted daughter 
is, therefore, one of the heirs under Class I of the Schedule. Also see ‘Rela¬ 
tive by adoption’ at pp. 864-865 supra. 

Old law .—See § 43 at pp. 113-115 supra and § 88 at p. 157 supra. 

Adopted son and adopted daughter. —Under the provisions of the Hindu 
Adoptions and Maintenance Act, 1956, it is competent to a male Hindu to 
have both an adopted son and an adopted daughter, nierefore under Class I 
of the Schedule an adopted son and an adopted daughter can both be his 
heirs and take simultaneously. 

(iv) Posthumous daughter. —See ‘Posthumous son’ at p. 866 supra. Also 
see s. 20 post. 

(v) Illegitimate daughter. —The illegitimate daughter of a male Hindu 
dying intestate is not entitled to any share of the inheritance; not even in case 
of a Shudra. But she is entitled to inherit to her mother (See Notes under s. 

15 post). The illegitimate daughter of a male Hindu is, however, entitled to 
claim maintenance from the father and in case of death of the father, 

his heirs out of his estate inherited by them so long as she remains a minor and 
does not cease to be a Hindu (See sections 20-22 of the Hindu Adoptions an 
Maintenance Act, 1956, which came into force on 21st December 1956). 


(x) Section 10, Rule 2. 

(y) Section 14. 


(z) See S. 28 and Notes thereunder. 
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Reference may also be made to Note (vi) below and section 16 of the 
Hindu Marriage Act, 1955, and Notes thereunder. 

Old law. —See § 43—“Illegitimate daughter” at p. 114 supra. 

(vi) Daughter bom of a void or voidable marriage. —See ‘Son born of a 
void or voidable marriage’ at pp. 867-868 supra. 

(vii) Daughter having physical or mental defects .—See Notes under 
‘Sons having physical or mental defects’ at p. 868 supra. Also see s. 28 post. 


MOTHER.—The mother inherits simultaneously with a son,’ widow, 
daughter and other heirs specified in Class I of the Schedule. She takes her 
share absolutely (s. 14). Unchastity of a mother is no bar to her suc¬ 
ceeding as heir to her son (zl); nor does divorce or remarriage consti¬ 
tute any such bar. The Hindu Widow’s Remarriage Act, 1856, is not 
repealed but section 4 of the present Act in effect abrogates the operation of 
that Act in respect of matters dealt with by it and even if that Act could apply 
to the case of a mother (a) before this Act came into operation there can be 
no doubt that the present section and sections 4 and 14 of this Act have the 
effect of laying down that her remarriage is no bar to her succeeding as heir 
to her son and that there can be no divesting of the interest that she acquires 
in his property by reason of a remarriage (al). 

Mother includes adoptive mother because under the old Hindu Law (b) 
and now under the Hindu Adoptions and Maintenance Act, 1956, an adopted 
son is deemed to be the child of the adoptive parent or parents for all purposes 
with effect from the date of the adoption (c). On the death of a son adopted 
in dwyamushyayana form, the adoptive mother and natural mother inherited 
equally as co-heiresses (d). But that form of adoption is not recognised in 
case of adoptions made after the Hindu Adoptions and Maintenance Act, 1956, 
came into force (e). 

Adoption has the effect of severing all the ties of the son with the natural 
parents and their family and therefore the natural mother is not entitled to 
succeed to the property of her son given in adoption (f). 

A mother is entitled to succeed to the property of her illegitimate son as 
an heir in Class I of the Schedule [See Proviso to s. 3(1) (j) and supra^. 

A mother of a son born of a void or voidable marriage is entitled to suc¬ 
ceed as his heir in cases f allin g within the purview of section 16 of the Hindu 
Marriage Act, 1955. See pp. 867-868 supra and Notes under the section at 
pp. 760-765 supra. In cases covered by that section the son is to be deemed to 
be the legitimate son of the parents and the proviso to that section does not 
create any bar to the right of the mother to succeed to such son. 


(*1) Jayalakshmi v. Ganesh ly9r C72) A.M. 357. 

(a) See Notes at p« 869, ante* 

(al) Reference may be made to MarUorabai y. 
Parotanbei C72) A.M.P. 145 where agreement has 
been expressed with this view. 

(b) See ^ 43 under **adoptive mother^* at p. 116« 


(c) See Ss. 7, 8, 12 and 14 of that Act. 

(d) See p. 5S3t supra, 

(t) See S. 5 of that Act. 

(/) See $ 494 ante. Also see S. 12 of the Hindu 
Adoptiooj and Maintenance Act, 1956. 
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nf is not enUtled as mother to inherit to her step-son as one 

VI of CIa"s II ofThe ScheSlV^ 

Old law.—See § 43 at p. 116 supra. 


SON OF A PREDECEASED DAUGHTER.-The son of a predeceased 
daughter inherits simultaneously with a son, widow and the other heirs speci¬ 
fied in Class I of the Schedule. Daughter’s son would include the adopted 
son of a predeceased daughter; that is if the latter was in the position of the 
adoptive mother (g). A female Hindu, who is not married or if married whose 
marriage has been dissolved or is a widow or whose husband has renounced 
the world or ceased to be a Hindu or has been declared by a court to be of 
unsound nund, has now the capacity, under s. 8 of the Hindu Adoptions and 
intenance Act, 1956, to take a son or daughter in adoption to herself. 
Therefore, a son adopted by her would, in case of her death during the life- 
hme of her father who subsequently dies intestate, be in the position of a 
aug ter s son and entitled to succeed as such under the present section. 

./yso see Relative by adoption’ at pp. 864-865 supra. For computation of 

e s are of a daughter’s son see s. 10 and illustrations in notes under that 
section infra. 

Old law. — See § 43 at p, 115 supra. 


DAUGHTER OF A PREDECEASED SON.—The daughter of a pre¬ 
deceased son inherits simultaneously with a son, daughter, widow, son of a 
predeceased son and the other heirs specified in Class I of the Schedule. Son’s 
daughter would include the adopted daughter of a predeceased son. Reference 
may be made to Notes under ‘Daughter’ at pp. 870-871 supra. For computa¬ 
tion of her share see s. 10 at p. 884 infra. 

Old law.See § 43 at p. 117 supra. 


DAUGHTER OF A PREDECEASED DAUGHTER.—The daughter of 
a predeceased daughter inherits simultaneously with a son, daughter, widow, 
son of a predeceased daughter and the other heirs specified in Class I of the 
Schedule, Also see ‘Relative by adoption’ at pp. 864-865 supra. Reference may 
be made to Notes under ‘Daughter’ at pp. 870-871 supra. For computation of 
her share see s. 10 at p. 884 infra. 

Old law .—See § 43 at p. 117 supra.. 


(g) See S. 14 of the Hiodu Adoptions and Maintenance Act, 1936. 
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DAUGHTER OF A PREDECEASED SON OF A PREDECEASED SON. 

—^The daughter of a predeceased son of a predeceased son inherits simul¬ 
taneously with a son, daughter, widow and the other heirs specified in Class I 
of the Schedule. Also see ‘Relative by adoption’ at pp. 864-865 supra. Refe¬ 
rence may be made to the Notes under ‘Daughter’ at pp. 870-871 supra. For 
computation of her share see s. 10 at p. 884 infra. 


ORDER OF SUCCESSION (contd.) 

n.—Clause (b): Class 11 of the Schedule 

Secondly, that is failing all heirs of the intestate male specified in Class I 
of the Schedule, but not until then, his property devolves upon the heirs speci¬ 
fied in the nine entries in Class II of the Schedule. The heir in the first 
entry in this class is preferred to those in the second entry; the heirs in the 
•second entry are preferred to those in the third entry and so on in case of 
succeeding entries. 


Entry / (Class II of the Schedule) 

FATHER.—He is the only heir specified in Entry I of Class II and failing 
any heir in Class I he takes the whole property of the intestate. Under the 
old law mother ranked as an heir before the father except in cases governed 
by Mayukha Law. 

If the intestate had been an adopted son, the adoptive father and his 
relations would stand in the same relationship to the deceased as if he were 
a son bom in the adoptive family. The adoptive father, therefore, would be 
the heir of the intestate imder Entry I of Class II (/i). Adoption has the 
effect of transferring the adopted boy from his natural family into the adopt¬ 
ive family. While the adopted son acquires the rights of a son in the adopt¬ 
ive family, he loses all the rights of a son in his natural family including ihe 
right of claiming any share in the estate of his natural father or natural rela¬ 
tions or any share in the coparcenary property of his natural family. And 
conversely the natural father is not entitled to succeed to the property of his 
natural son given in adoption. Also see ‘Relative by adoption’ at pp. 864-865 
supra. 

A mother is entitled to succeed to the prop)erty of her illegitimate son (i) 
but a father is not entitled to any interest by succession in the property of an 
illegitimate son. The proviso to s. 3 (1) (j) does not apply to his case. 

A father of a son bom of a void or voidable marriage is entitled to 
succeed as his heir in cases falling within the purview of section 16 of the 
Hindu Marriage Act, 1955. See sec. 16 sn^pra and Notes under that section 
at pp. 760-765 ante. In cases covered by that section the son is to be deemed 


(h) Alio see. S. 12. Hindu Adoptions and Main¬ 
tenance Act. 1956. 


(0 p. 667, supra. 
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to be the legitimate son of the parents and the proviso to that section does 
not create any bar to the right of the father to succeed to such son. 

A stei>*father is not entitled to succeed to the property of his step-son. 


Entry II (Clciss II of the Schedule) 

1 These heirs specified in Entry II of 
I Class II of the Schedule share the 
y property simultaneously and equally 
(s. 11) and to the exclusion of those 
specified in the subsequent entries. 


SON’S DAUGHTER’S SON.—The son of a predeceased daughter of a 
predeceased son mentioned in this Entry would include the adopted son of 
the son’s daughter. The rules relating to the right of the adopted son and 
adopted daughter of a predeceased daughter to succeed apply mutatis mutan^ 
dis to such adopted son. Also see ‘Relative by adoption’ at pp. 864-865 supra. 

For computation of the share of a son’s daughter’s son see s. 11 at pp. 886- 
887 injra. 


Son’s daughter’s son 
Son’s daughter’s daughter 
Brother 
Sister. 


SON’S DAUGHTER’S DAUGHTER.—The daughter of a predeceased 
daughter of a predeceased son mentioned in this Entry would include the 
adopted daughter of a son’s daughter. The rules relating to the right of the 
adopted daughter of a predeceased son to succeed apply mutatis mutandis to 
the adopted daughter of a predeceased daughter of a predeceased son. Also 
see ‘Relative by adoption’ at pp. 864-865 supra. 

For computation of the share of a son’s daughter’s daughter see s. 11 of 
pp. 886-887 infra. 


BROTHER.—Brother specified in this Entry as an heir inherits simulta^ 

eously with the sister and other heirs mentioned in the Entry (j) • may ^ 
a brother of the full blood or of the half-blood. But where there is a u 
brother and a half-brother of the intestate the full brother is preferre to e 
half-brother (s. 18). The half-brothers referred to here are sons of the same 
father by a different mother. Uterine brothers, that is sons of ® sain 
mother by different fathers are not entitled to succeed to one ano 
‘brothers* under this Entry although related by legitimate kinship. 


iff As to full brother and half-siiter and full under S. 18, port, 
sister and half-brother of the intestate see Notes 
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necessarily follows from the Explanation to the Schedule (k). But where the 
intestate and his brother are the illegitimate sons of their mother they are 
deemed to be related to one another as ‘brothers’ under this Entry. Although 
the expressions ‘relatives’ and ‘related’ mean persons related by legitimate 
kinship, the proviso to the definition of ‘related’ in s. 3 (1) (j) states an express 
rule having the effect inter alia of giving recognition to the rights of such 
illegitimate offspring to succeed to one another (See p. 840 ante). 

Where a son is born to a male Hindu after he has taken a son in adop¬ 
tion, the adopted son stands in the same relationship to the natural-born son 
as if he were himself a natural-born son. Such adopted son and natural-bom 
son are ‘brothers’ within the meaning of this Entry and entitled as such to 
succeed to one another. Also see ‘Relative by adoption* at pp. 864-865 supra 
and sections 5, 7, 11 and 12 of the Hindu Adoptions and Maintenance Act, 1956. 

For computation of the share of a brother see s. 11 at pp. 886-887 infra. 

Old law. —Se« § 43 at p. 116 ^upra. 


SISTER.—Sister specified in this Entry as an heir inherits simultaneously 
with the brother and other heirs mentioned in the Entry (1). She takes her 
share absolutely and not a limited estate (s. 14). She may be a sister of the 
full blood or of the half-blood. But where there is a full sister and a half- 
sister of the intestate the full sister is preferred to the half-sister. The intes¬ 
tate and the half-sister referred to here are children of the same father by a 
different mother. As between a full-brother and a half-sister or a full-sister 
and a half-brother the former would be preferred on the ground that full 
blood is preferred to half blood (section 18). Where the intestate male and 
the sister are son and daughter of the same mother by different fathers, the 
uterine sister is not entitled to succeed as a ‘sister’ under this Entry although 
related to the intestate by legitimate kinship. This necessarily follows from 
the Explanation to the Schedule (m). But where the intestate and his sister 
are the illegitimate children of their mother they are deemed to be related to 
one another as ‘brother* and ‘sister’ within the meaning of this Entry. Although 
the expressions ‘relatives’ and ‘related’ mean persons related by legitimate 
kinship the proviso to the definition of ‘related’ in s. 3(1) (j) states an express 
rule having the effect inter alia of giving recognition to the rights of such 
illegitimate offspring to succeed to one another (See p. 840 ante). 

Where a son is bom to a male Hindu after he has taken a daughter in 
adoption in accordance with the law in force at the time of adoption or where 
a male Hindu having a son adopts a daughter in accordance with the law in 
force at the time of adoption, the adopted daughter stands in the same rela¬ 
tionship to the son as if she were a natural-born daughter. Such adopted 
daughter is a ‘sister’ within the meaning of this Entry and entitled to sue- 


(k) A uterine brother can* however, succeed at under S. 18, post* 

a co^ate under clause (d) of Section 8 when (m) A uterine sister can, however, succeed as a 

there are no heirs of the deceased under clauses cognate under clause (d) of Section 8 when there 
(a) to (c) of the section. no hein of the deceased under clauses (n) to 

(i) As to fulUsister and half-brother and full- (c) of the section, 

brother and half-sister of the intestate see Notes 
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ceed to the son as such. Also see ‘Relative by adoption’ at pp. 864-865 supra 
and sections 5^ 7,11 and 12 of the Hindu Adoptions and Maintenance Act^ 1956* 

For computation of share of a sister see s. 11 at pp. 886-887 infra. 

Old law .—See § 43 at p. 118 supra. 


Entry ill (Class II 

Daughter's son’s son ^ 

Daughter’s son’s daughter 
Daughter’s daughter’s son 
Daughter’s daughter’s daughter 


of the Schedule) 

These heirs specified in Entry HI of 
Class II of the Schedule share the 
property simultaneously and equally 
(s. 11) and to the exclusion of those 
specified in the subsequent entries. 

’daughter of a predeceased 


See *Son of a predeceased daughter’ and 
daughter’ at p, 872 supra. 

Also see ‘Relative by adoption’ at pp, 864-865 supra 


Entry IV (Class II of the Schedule) 


Brother’s son 
Sister's son 
Brother’s daughter 
Sister’s daughter 


These heirs specified in Entry IV of 
Class II of the Schedule share the 
property simultaneously and equally 
(s. 11) and to the exclusion of those 
specified in the subsequent entries. 


The heirs specified in this Entry are the son and daughter of a predeceas¬ 
ed brother and of a predeceased sister. It has already been pointed out that 
the full brother is preferred to the half-brother and the full sister is preferred 
to the half-sister (Entry II). Similarly under the present Entry, where there 
is a son of a full brother and also a son of a half-brother the former is pre¬ 
ferred to the latter. The position is similar in case of the other heirs speci¬ 
fied in this Entry. Also see s. 18 and Notes thereunder. 


The intestate and the half-brother or the intestate and the half-sister 
referred to above must be children of the same father by a different mother. 
Where the intestate male and the brother or sister were children of the same 
mother by different fathers, the relationship will be by uterine blood and the 
son or daughter of such uterine brother or uterine sister are not entitled to 
succeed under this Entry although related to the intestate by legitimate kin¬ 
ship. This necessarily follows from the Explanation to the Schedule (n). But 
where the intestate and his brother or sister were illegitimate children of 
their mother they will be deemed to be related to one another as brothers or 
as brother and sister within the ambit of this section. Although the expr^ 
sions ‘relatives’ and ‘related’ mean persons related by legitimate kinship the 


n) A uterine brother's son or daughter and a 
uterine sister's son or daughter can, however, suc> 
ceed as cognates under clause (d) of Section 8 


K - _ ak. _ _ 






clauMs (a) to (e) of the sectioik 
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proviso to the definition of ‘related’ in s. 3(1) (j) states an express rule having 
the effect inter alia of giving recognition to the rights of the legitimate des¬ 
cendants of such illegitimate offspring and the words ‘brother’ and ‘sister’ in 
this Entry must be construed accordingly. 

Also see ‘Relative by adoption* at pp. 864-865 supra. 

Old law .—See § 43 at pp. 117-119 supra. 

Entry V (CUzss // of the Schedule) 

^ These heirs specified in Entry V of 
Father’s father 1 Class II of the Schedule share the 

V property simultaneously and equally 
Father’s mother j (s. 11) and to the exclusion of those 

j specified in the subsequent entries. 

See ‘Father’ at pp. 873-874 supra and ‘Mother’ at pp. 871-872 supra. 
Also see ‘Relative by adoption’ at pp. 864-865 supra. 

Father’s step-mother is not entitled as father’s mother to inherit to her 
step-son’s son as one of the heirs in this Entry. Nor is she entitled to inherit 
under clause (c) or (d) of the section there being no relationship by blood (o). 

Old law .—See § 43 at p. 117 supra. 

Entry Vi (Class // of the Schedule) 

^ These heirs specified in Entry VI of 
Father’s widow | Class II of the Schedule sh^e the 

property simultaneously and equally 
Brother’s widow (s. 11) and to the exclusion of those 

specified in the subsequent entries. 

Father’s widow that is a step-mother is now recognised as one of the 
heirs of the male intestate but not as a very near relation (p). The stei>- 
mother of the intestate is entitled to succeed under this entry. 

Reference may be made to Notes under ‘Father* supra. 

Remarriage of the father’s widow does not constitute any bar to her right 
to succeed under this Entry. She is not one of the persons disqualified under 
s. 24 of the Act. Unchastity of the father’s widow (step-mother) does not 
disqualify her from succeeding under this entry (pi). 

Brother’s widow' is not entitled to succeed as an heir under this entry if 
on the date the succession opens she had remarried (s. 24). 

Reference may be made to Notes under ‘Brother’ at pp. 874-875 supra. 

Reference may be made to Notes under s. 18 for relationship by full 
blood and half-blood. 

872. 

(pi) Jayalakshmi v. Cantsa Iyer (72) A.M. 357. 


(o) See pp. 879-682 infra. 

(p) See ‘Step-mother* and ‘Mother* at pp. 871- 
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Entry Vii (Clciss II of the Schedule) 

These heirs specified in Entry VII 
of Class II of the Schedule share the 
property simultaneously and equally 
and to the exclusion of those speci¬ 
fied in the subsequent entries. 

The father's brother may be a brother of the full blood or of the half- 
blood. But a father's brother of the full blood will be preferred to a father's 
brother of the half-blood (s. 18). The father's uterine brother is not entitled 
to succeed as father’s brother (q). Also see ‘Relative by adoption' at pp. 
864-865 supra. 

The father’s sister may be a sister of the full-blood or of the half-blood. 
But a father’s sister of the full blood will be preferred to a father's sister of 
the half-blood (s. 18). The father’s uterine sister is not entitled to succeed as 
father’s sister (r). Also see ‘Relative by adoption' at pp. 864-865 supra. 

Reference may also be made to Notes under s. 18 for relationship by full 
blood and half-blood. 

For computation of shares of the father’s brother and father’s sister see 
s. 11 at pp. 886-887 supra. 

Old law .—See § 43 at p. 119 supra. 


1 


Father’s brother 


Father's sister 






Entry VUI (Cltiss 11 of the Schedule) 


Mother's father 
Mother's mother 


1 These heirs specified in Entry VIII 
of Class n of the Schedule share the 
y property simultaneously and equally 
and to the exclusion of those speci¬ 
fied in the subsequent entry. 


See Notes under ‘Father’ at pp. 873-874 supra and ‘Father’s mother' at 
p. 877 supra. 


Also see ‘Relative by adoption' at pp. 864-865 supra. 


Mother’s brother 
Mother’s sister 


Entry IX (Class II of the Schedule) 

^ These heirs specified in Entry IX of 
I Class I of the Schedule share the 
y property simultaneously and equally 
and to the exclusion only of the 
agnates and cognates of the intestate. 


(g) See ExpIanAticm to the Schedule. But he 
can succeed as a cognate: See fJi. (k) at p. 875 
supra* 


(f) See Explanation to the Schedule. 2^ 

can succeed as a cognate: See fJL (m) at P- 
supra* ^ 
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See Notes under ‘Father’s brother’ and ‘Father’s sister’ above. 

Also see Notes under ‘Brother’, at pp. 874-875 supra and ‘Sister’ at pp. 
875-876 supra. Reference may also be made to Notes under s. 18 for relation¬ 
ship by full blood and half-blood. 


ORDER OF SUCCESSION (contd.) 

ni.—Clause (c): Agnates 

Failing all heirs of the intestate male specified in Classes I and II of the 
Schedule, but not until then, his property devolves upon his agnates. 

A person is said to be an “agnate” of another if the two are related by 
blood or adoption wholly through males [s. 3 (1) (a) ]. The expression ‘related’ 
has been defined in s. 3(1) (j) to mean related by legitimate kinship. It fol¬ 
lows from clause (c) of section 8 read with the relevant definitions that: 

(1) Both male and female relatives by blood or adoption having legiti¬ 
mate kinship with the intestate are included among his agnates provided the 
relationship is wholly through males. Thus a father’s brother’s daughter is an 
agnate. But a father’s sister’s son is not an agnate because he is not related 
to the intestate wholly through males. Not being related to the intestate 
wholly through males he is only a cognate of the intestate. 

Agnates do not include the widows of the lineal descendants of the 
intestate or widows of those who may be related to him as lineal male des¬ 
cendants of his lineal ascendants because the definition of agnates does not 
extend to relatives by marriage but is confined to relatives by blood or adop¬ 
tion. Some of the female heirs specified in Classes I and II of the Schedule 
are widows of agnatic relations of the intestate but they succeed as heirs 
expressly recognised by clauses (a) and (b) of section 8. Widow of a pre¬ 
deceased son and widow of a predeceased son of a predeceased son are not 
relatives by blood but by marriage. But they succeed as heirs expressly 
recognised in Class I. Father’s widow (step-mother) and brother’s widow also 
are not relatives by blood but by marriage. But they succeed as heirs 
expressly recognised in Class II. Mother and Father’s mother are relatives by 
blood and not marriage. They are not agnates but relatives specified as heirs 
respectively in Class I and Class 11 of the Schedule and succeed as such. 
Father’s father’s mother is not a relative by marriage but by blood. She is 
not specified as an heir in the Schedule and is entitled to succeed only as an 
agnate. 

(2) There are no degrees of relationship beyond which kinship is not 
recognised so that an agnate howsoever remotely related to the intestate is 
entitled to succeed as an heir. 

(3) Excluding heirs already specified in the two classes of the Schedule, 
all lineal male descendants of the intestate however remote are his agnates. 
So also all his female descendants however remote are his agnates if they are 
related to him wholly through males. Similarly all his lineal male ascendants 
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as also tli6 lineal descendants male or female of his lineal ascendants how¬ 
ever remote are among his agnates provided the female descendants are 
related to him whoDy through males. Thus a father’s father’s father’s son’s 
son s daughter is an agnate but a father’s sister’s son is not an agnate as he 
is not related to the intestate wholly through males. 

Clause (c) applies to agnates other than those heirs who are already 
specified in Classes I and II of the Schedule and are related to the intestate 
wholly through males. The definition of agnates in s. 3(1) (a) applies ‘unless 
the context otherwise requires’ and the context requires that the heirs speci¬ 
fied in clauses (a) and (b) of the present section are not to be included in 
the category of agnates recognised as heirs imder sub-section (c). 

(4) Relationship by blood includes relationship by full-blood, half-blood 
and uterine blood. Relationship by uterine blood cannot, however, create 
agnatic kinship because relatives by uterine blood cannot be related to the 
intestate male wholly through males. But agnates include persons related to 
one another by full blood as well as half-blood. Heirs of full blood are, how¬ 
ever, preferred to heirs of the half-blood (s. 18)). Reference may be made to 
Notes under s. 18 for competing heirs related by full blood and half-blood. 

Agnates also include relatives by adoption. See ‘Relative by adoption' at 
pp. 864-865 supra. 


Order of succession among agnates.—Clause (c) of section 8 does not give 
a list of agnates or state the order in which they are entitled to succeed imder 
it. But section 12 lays down certain rules of preference which are determi¬ 
native of the order of succession among agnates and section 13 lays down 
certain rules for the purpose of determining that order by computation of 
degrees both of ascent and descent. Another rule of preference contained in 
s. 18 is the general provision that heirs related to an intestate by full blood 
shall be preferred to heirs related by half-blood, if the nature of the rela¬ 
tionship is the same in every other respect. 


ORDER OF SUCCESSION (contd.) 

IV.—Clause (d): Cognates 

Failing all heirs of the intestate specified in Classes I and II of the Sch^ 
dule and also all agnates, but not until then, his property devolves upon his 
cognates. 

A person is said to be a cognate of another if the two are related by 
blood or adoption but not wholly through males [s. 3(1) (c)]. They may be 
related through one or more females. Thus a mother's brother’s son and a 
brother’s daughter's daughter are cognates. The expression ‘related’ has been 
defined in s. 3(1) (j) to mean related by legitimate kinship. It follows from 
clause (d) of section 8 read with the relevant definitions that; 

(1) Excluding heirs specified in the two Classes of the schedule, aU m^e 
and female relatives by blood or adoption having legitimate kinsh ip with the 
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intestate are his cognates where the relationship is through one or more 
females. 

Cognates do not include the widows of any persons related to the intes¬ 
tate by blood or adoption. The definition of cognates does not extend to 
relatives by marriage but is confined to relatives by blood or adoption. 

Clause (d) applies to those heirs who are related to the intestate through 
one or more females. The definition of cognates in s. 3(1) (c) applies ‘unless 
the context otherwise requires’ and the context requires that the heirs specified 
in clauses (a) and (b) of the present section are not to be included in the 
category of cognates recognised as heirs under clause (d). 

(2) There are no degrees of relationship beyond which kinship is not 
recognised so that a cognate howsoever remote to the intestate is entitled to 
succeed as an heir. 

(3) Relationship by blood includes relationship by full blood, half-blood 
and uterine blood. Heirs of full blood are, however, preferred to heirs related 
by half-blood. Reference may be made to Notes under s. 18 for competing 
heirs related to the intestate by full blood and half-blood. Two persons are 
said to be related to each other by uterine blood when they are descended 
from a common ancestress but by different husbands [s. 3(1) (e) (ii)]. 
Relations by uterine blood have legitimate kinship and can therefore claim 
relationship by blood with the intestate. The relationship would necessarily be 
through one or more females and those who satisfy the above requirements 
would be included among the cognates of the intestate. Thus the uterine brother 
or uterine sister of the intestate is entitled to succeed as a cognate under clause 
(d); and similarly others related to the intestate by uterine blood are included 
in the category of cognates. It is only in case of heirs expressly specified in 
Classes I and II of the Schedule that reference to a brother or sister does not 
include a brother or sister by uterine blood. That rule laid down in the Ex¬ 
planation to the Schedule has no application to the category of cognates 
recognised as heirs under clause (d). 

Cognates also include relatives by adoption. See ‘Relative by adoption* at 
pp. 864-865 supra. 

Order of succession among cognates.—Clause (d) of section 8 does not 
give a list of cognates or state the order in which they are entitled to succeed 
under it. But section 12 lays down certain rules of preference which are 
determinative of the order of succession among cognates and section 13 lays 
down certain rules for the purpose of determining that order by computation 
of degress both of ascent and descent. Another rule of preference contained 
in s. 18 is the general provision that heirs related to an intestate by full blood 
shall be preferred to heirs related by half-blood if the nature of the relation¬ 
ship is the same in every other respect. 

See Illustrations at pp. 935-936. 

Death of a male Hindu who was member of a Mitakshara coparcenary — 
Section 6 of the Act contains a vital provision and deals with the question of 
devolution of interest in coparcenary property in case of a male Hindu gov- 
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erned by the Mitakshara where he has left him 
specified in class I of the Schedule to this Act. 
the Notes under that section. 


surviving a female relative 
Reference may be made to 


9. Among the heirs specified in the Schedule, those in class I 

Order of succes- Simultaneously and to the exclusion of all 

Sion among heirs heirs, those in the first entry in class II shall be 

m the Schedule. preferred to those in the second entry; those in the 

entrv- nnH c preferred to those in the third 

entry, and so on in succession. 


tho section states some important rules which are supplementary to 

the fa^^th?'^ ® exphcirdeclarati^ of 

the law m tins section governs the order of succession among the heirs enu¬ 
merated in Class I and II of the Schedule. 


cribe?r,^tt!'' ^ may for convenience be des¬ 
and theroi^tr^^T^"^®^ intestate. They succeed simultaneously 

As hf»ir<; question of any precedence or priority among them. 

evcluci m Class I of the Schedule they constitute a distinct and 

exclusive category and succeed in preference to all other heirs 


(anil intestate in the category of the preferential heirs 

enumerat^ in Class I of the Schedule, but not untU then, his property devolves 

u^n the heirs si^ifi^ in the second category of heirs enumerated in the nine 

^.?f Schedule. It is important to note that the nine entries 

constitute distinct and separate groups of heirs one in a prior entry being pre- 

lerred to one in the next entry and so on in order of the entries. But there is 

no preceence or priority among the different heirs mentioned in any particular 

entry. I hey stand in aequali jura with this qualification that full blood is to 
be preferred to half-blood. 


Haying regard to this section and section 11 there is little scope for the 

fnat the different heirs mentioned in what may be described as 

sub-cfivisions of any particular Entry in Class II of the Schedule do not inherit 

siniultaneously. Such a contention was raised in the undermentioned case 

and was negatived (rl). See Illustration 7 below and also see Notes under 
section 11 post. 


Illustrations 

1. A dies leaving him surviving among others his widow, two sons, son of a pre- 
dece^ea son, widow of another predeceased son, two daughters and a son of a predeceased 
^lighter. All these are among the preferential heirs specified in Class I. They take 
A s property simultaneously and to the exclusion of all other heirs such as father, brother 
and sons daughter’s son who are heirs specified in Class H. 

2. A dies leaving him surviving SSW, the widow of a predeceased son of a pre- 

debased son, son’s daughter’s son and his brother. SSW being the only heir specified 
^ u take the whole of A’s property to the exclusion of all the other heirs. But 

11 ^ oSVv had remarried during the lifetime of A she will not be entitled to succeed to 
As property (S. 24) which will devolve equally upon A’s son’s daughter’s son and brother 
who are both heirs specified in Entry II of Class II. 


(rl) Arunachalathammal- v. Bamachandran (’63) A.S.C. 1714. 
A.M. 255. Also sec Satya Charan v. Urmila (’70) 


Ss. 9, 10 


THE HINDU SUCCESSION ACT 


883 


• _ • I M a _ _ _ son’s daughter’s son. The father 

being an heir specified m Entry I of Class II wiU take A’s property in preference to 

and to the exclusion of the son’s daughter’s son who is an heii* specified in Entry II of 
Class II. 


. ^ leaving him surviving two brothers, a son’s daughter’s son and a daughter’s 

son s son. The brothers and the son’s daughter’s son being heirs specified in Entry U 
of Class II will t^e As property to the exclusion of the daughter’s son’s son who is 
an heir specified m Entry III of Class II. 

j leaving him surviving a brother, a step-brother and the son of a pre¬ 

deceased brother. Full blood is preferred to half-blood (s. 18), and therefore the broker 
who is an heir ^cified in Entry II of Class U will have preference over the step-brother 
^d will take the whole of A’s property to the exclusion of the step-brother and of the 
brothers son who is an heir in Entry IV of Class II. If A dies leaving only his step¬ 
brother and the son of a predeceased full-brother the step-brother wiU take the propertv 
to the exclusion of the brother's son {$). t' y 

6. A dies leavmg him surviving a step-sister, a uterine brother, and a uterine sister 
The step-sister will take the whole of A s property as she is within the meaning of ‘sister’ 
specified as an heir in Entry II of Class II of the Schedule. Reference to 'broth^ or 
sister in the Schedule does not include reference to uterine brother or uterine sister (t). 

7. A dies leaving him surviving a brother’s son and sons and daughters of his 
sister. They are a 1 heirs m Entry IV of Class II and will take A’s property simultane¬ 
ously and in equal shares (tl). See Notes under section 11 post. ^ ^ ^ 

8. A dies leaving him su^iving his sister C and his brother’s son BS. The sister 

Eur^fv^of aass"ll^a2f ^ ^ preferential heir to BS who is an heir in 


10. The property of an intestate shall be divided among the 
Distribution of class I of the Schedule in accordance with the 

property among following rulesi- 

heirs in class I of d 7 t rnr • ^ ^ , 

the Schedule. xtutc i. Ine intestates widow, or if there are 

more widows than one, all the widows together 
shall take one share. ’ 


Rule 2 .—The surviving sons and daughters and the mother of 
the intestate shall each take one share. 

Rule 3. The heirs in the branch of each pre-deceased son or 

each pre-deceased daughter of the intestate shall take between them 
one share. 

Rule 4 .—^The distribution of the share referred to in Rule 3_ 

(i) among the heirs in the branch of the pre-deceased son shall 
be so made that his widow (or widows together) and the 
surviving sons and daughters get equal portions; and the 
branch of his pre-deceased sons gets the same portion; 

(ii) among the heirs in the branch of the pre-deceased daughter 
shall be so made that the surviving sons and daughters get 
equal portions. 


Distribution among heirs in Class I of the Schedule.—Sections 8 and 9, .so 
far as they relate to heirs specified in Class I of the Schedule, contain the 


(i) See ' Brother" at pp. 87-I-S75 supra, 
(t) See* Explanation to the Schedule. 

(U) See case cited in f.n. (rl) abo\e. 


02) Aparti Beua v. Si/no Stree (’63) A. Orissa 
166. Also see this case under Section 15 post. 
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explicit declaration of the law that the preferential heirs there enumerated 
take simultaneously and to the exclusion of all other heirs. There is no pre¬ 
cedence or priority among them but it does not foUow that every inchvidu^ 
who succeeds as an heir listed in Class I of the Schedule is entitled to an 
equal s^re of the property along with every other individual heir in that 
cla^s. T^e computation of the shares or portions of the heirs so listed is to be 
in accordance with the rules laid down in this section which m^ be sa d to 
constitute ‘he St^ute of Distribution applicable to heirs in Class I It must 

T "°‘'ced from the preceding sections and the Schedule that the 

Legislature does not lay down any rule of discrimination between a male heir 
and a female heir. The general scheme of the Act is to put sons ^d Z£rs 

to thl n f f together 

to the property of an intestate, they shall take the property,— 

expressly provided in this Act, per capita and not 

(b) as tenants-in-common and not as joint tenants. This is subject to any 
express provision to the contrary. 

claii^am^blf gives effect to the general rule wherein each 

the d^Ls^ share in his or her own right as in equal degree of kinship to 

IhriJr 'S I ^ ^"i another person, that is, distribuUon per 

stirpes. The general rule is based on the broad principle of equalization. 

the br^aneb P’^°vid“ for the exception that heirs of the deceased in 

of predeceased sons and predeceased daughters take not per 
capita but per stirpes. 


Rule 4 IS of the nature of a corollary to Rule 3. Distribution per capita 

claimant has a share in his own right as in equal degree of 
Ha? ? the mtestate is not recognised in case of heirs (widow, sons or 
g ers) in the branches of predeceased sons and predeceased daughters 
enumerated in Class I. In their case distribution is per stirpes wherein divi¬ 
sion IS according to stocks, i.e. taking into consideration the share which the 
predecease sons or daughters would themselves have taken if they had 
survived the propositus. It wiU be notice that Rule 4 describes the distribu- 
ve s ares of such widow (or widows), sons and daughters in the branch of 
a pre^ceased son or a predeceased daughter as portion or portions which they 
get when distribution in their case is per stirpes. 


Rule 1 lays down that the widow of the intestate is entitled to take one 
share, that is the same share that a son, daughter or mother takes under Rule 
2. But if there are more widows than one, each widow does not take one 
share, but the widows together take one share. 


The section deals with distribution of property among heirs of the intes¬ 
tate enumerated in Class I. 'ITie expressions “heirs in the branch of the pre¬ 
deceased son” and “heirs in the branch of the predeceased daughter” in the 
Rules mean heirs of the intestate enumerated in Class I constituting the 
branch of the predeceased son or predeceased daughter and not heirs of such 
predeceased son or predeceased daughter. TTie heirs of the intestate in the 
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branch of a predeceased son are son of a predeceased son; son of a predeceased 
son of a predeceased son; daughter of a predeceased son; daughter of a pre¬ 
deceased son of a predeceased son; widow of a predeceased son; and widow 
of a predeceased son of a predeceased son. The heirs of the intestate in the 
branch of a predeceased daughter are son of a predeceased daughter and 
daughter of a predeceased daughter. 


Illustrations 

1 A dies leaving him surviving his widows W and Wl, his mother M and two 
sons 5 and SI and two daughters D and Dl. S, SI, D, D1 and M will each take one 
share, that is one-sixth share; and W and Wl will together take one-sixth share. There¬ 
fore, each widow will take one-twelfth of the property left by A. 

^ leaving him surviving his widow W; a daughter D; a son SI; and SSI, 

SS2 and SD, the two sons and daughter respectively of a predeceased son S. W, D and 
SI will each take one share that is one-fourth; and SSl, SS2 and SD will together 
take one-fourth. The portion of each of them will be one-twelfth of the property left by A. 

3- ^ dies leaving him surviving his widow W; a son B; CW widow of a predeceased 
son C, XW, XS, XSl and XD the widow, two sons and daughter respectively of a 
predeceased son X; a daughter Dl and DS, DD and DDl the son and two daughters 
of a predeceased daughter D as appears from the following diagram: 

/f = ff' 


B C (predeceased son) X Dl 

= CIV (predeceased son) 

' 5 = XIV 


DS DD DDl 

These are among heirs enumerated in Class I of the Schedule and therefore entitled to 
take the property of A simultaneously as his preferential heirs. W takes one share in 
accordance with Rule 1. B and Dl as surviving son and surviving daughter take one 
share each in accordance with Rule 2. The branches of C, X and D get one share 
each in accordance with Rule 3. CW takes one sliare as the only heir of A in the 
branch of the predeceased son C in accordance with Rule 3. XW, XS, XSl and XD 
between them take only one share as heirs of A in the branch of X the predeceased 
son. XW, XS, XSl and XD will each take an equal portion of that one share in accord¬ 
ance with Rule 4(i). 

DS, DD and DDl between them take only one share as heirs of A in the branch of 
the predeceased daughter D. DS, DD and DDl will each take an equal portion of that 
one share in accordance with Rule 4(ii). In distribution W will take one-sixth- B and 

one-sixth as constituting the branch of C; 
XW, XS, ^51 and XD will take a one-sixth share between them as constituting the 
branch of X, that is the portion of each of them will be one-twenty-fourth of A’s property; 
and DS, DD and DDl will take a one-sixth share between them as constituting the 
branch of D, that is the portion of each of them will be one-eighteenth of A’s property. ' 

illustration 3 above if XS one of the sons of X had died during the life-time 
of A leaving him surviving his widow, sons and daughters or any of them such persons 
would (as heirs of A enumerated in Class I) have got between them in accordance with 
Rule 4(1) the same portion that XS would have got if he had been alive when A died 

surviving a widow, a son and a daughter 
the portion of each of them would have been one-seventy-second of the property left by 
A. This IS in accordance with the last part of Rule 4(i). The effect of Rules 3 and 4(i) 
read together is that the principle of distribution per stirpes also applies to the heirs 
of Q6C8dS€Q in tho sub^brdneh of & prodec6dS6d son of d prcd€C6cis€d son. 

. illustration 3^ above if DS the son of D had died during the lifetime of A 

leaving him surviving his widow, sons and daughters, none of such persons would have 
got any portion because a daughter’s son’s widow or a daughter’s son’s son or a daughter’s 
sons daughter is npt an heir (of A) enumerated in Class I. The position would have 



D (predeceased daughter) 
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lifetime 

enumerated in Class I. ^ ^ daughter’s daughter is not an h^ 


Distribution of The property of an intestate shall be 

FCLiv- Xt 

in thTsecon^ entrv nro“ 
order of the entries 

so listed can arise computation of the shares of the heirs 

perty S f take the pro- 

listed i^thl property on the ground that they are all 

ferred " therefore entitled to be pre¬ 
in Class 1^3 T f her heirs of the intestate in any subsequent entry 

L comnuto^ l l ^^"hon 8 and latter part of section 9, 

eauaT3rih?ur accordance with the simple rule of 

mav be soia ♦ ° ^ property among them enacted in this section which 

Class II Tb °T dute the Statute of Distribution applicable to heirs in 

twppn a 1 \ ature does not lay down any rule of discrimination be- 

. • , . ^ ^ female heir. Thus, for instance a brother and sister 

aT,x !! succeed simultaneously (t3). The heirs in 

fTf‘n^^T•al^ class II succeed together. Section 19 states the broad 

ru e (su j^t to any express provision to the contrary) that if two or 

more heirs succeed together to the property of an intestate, they shall take 
the property,— ' 


(a) save as otherwise expressly provided in this Act, per capita and not 
per stirpes; and 

(b) as tenants-in-common and not as joint tenants. 

IJiepr^ent section enacts that the heirs specified in any one entry in Class II 
o the Schedule share simultaneously and equally. There is no precedence or 
priority among the different heirs specified in any one entry. They all stand 
in aequali jura and take per capita with this qualification that full-blood is to 
be preferred to half-blood. There is little scope for the contention that the 
different heirs mentioned in what may be described as sub-divisions of any 
particular Entry in Class II of the Schedule do not inherit simultaneously. Such 
a contention was raised in the undermentioned case (t4) and was negatived. 
See Illustration 2 below. Also see Notes under section 9. The section does 


(«3) Satya Charan v. VrmUa (’70) A.S.C. 1714. 
(f4) ArunacJuilathammal v. Ramachandran (’63) 


A.M. 255. 
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not state under what may be described as heirs in a sub-division of any one 
entry take one share and heirs in another sub-division of that entry take one 
share. The equality, therefore, is between every individual heir of the inte¬ 
state and not between the sub-divisions (really there are no sub-divisions) in 
any particular entry. Thus for instance if the intestate dies leaving him 
surviving as his heirs only one brother and four sisters who are among the 
heirs enumerated in Entry II the distribution will be that all the five heirs will 
share equally (f5). 


Illustrations 

1. In illustration (4) under s. 9 the two brothers and the son’s daughter’s son 
who are heirs specified in Entry II will share equally, that is each of them will take 
one-third of the property of the intestate. 

2. A dies leaving him surviving a brother’s son and sons and daughters of his sister. 
They are all heirs in Entry IV of Class II and will take A’s property simultaneously and 
in equal shares (t6). 

3. A dies leaving him surviving three daughter’s daughter’s daughters and a 
daughter’s son’s son, the former being the grandchildren of his predeceased daughter D 
and the latter being the grandson of another predeceased daughter Dl. The distribution 
will not be according to the branches of the daughters D and Dl but all the four heirs 
will share equally, that is, each of them will'take one-fourth of the property of the 
intestate. 

4. A dies leaving him surviving his father’s full brother, his father’s step-brother 
and three full sisters of his father. Full blood is to be preferred to half-blood in this 

•case as the nature of relationship is the same in every other respect. The distribution 
between the full brother and the full sisters of the father, though they belong to what 
may be described as sub-divisions, will be that they share equally. The brother and 
the three sisters of the father will each of them take one-fourth of the property of the 
intestate. 


Order of suc¬ 
cession among 
agnates and cog¬ 
nates. 


12. The order of succession among agnates or 
cognates, as the case may be, shall be determined 
in accordance with the rules of preference laid down 
hereunder: — 


Rule I.—Of two heirs, the one who has fewer or no degrees of 
ascent is prefered. 

Rule 2 .—Where the number of degrees of ascent is the same or 
none, that heir is preferred who has fewer or no degrees of 
descent. 


Rule 3 .—Where neither heir is entitled to be preferred to the 
other under Rule 1 or Rule 2 they take simultaneously. 


13. (1) For the purposes of determining the order of succession 

among agnates or cognates, relationship shall be reckoned from the 
Computation of intestate to the heir in terms of degrees of ascent or 
degrees. degrees of descent or both, as the case may be. 

(2) Degrees of ascent and degrees of descent shall be computed 
inclusive of the intestate. 


fM) CiJril with approval in Kunturn Pillai v. 
Kutilulakshtni Amnsa ('72) A. KtT.ila 66. 


it6) See f.n. {(2) above. 
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(3) Every generation constitutes a degree either ascending or 
descending. ® 


Successi^ among agnates and cognates.—The rules of preference deter¬ 
minative of the order of succession and those relating to the mode or method 
of ^konmg degrees of ascent or descent or both are, under the Act common 
to both the categories of agnates and cognates and are stated in these two 
sections which may conveniently be read together. 

Section 8(c) contains the explicit declaration of the law that failing all 
r^irs of the intestate specified in Classes I and II of the Schedule, but not until 
Aen, his property devolves upon his agnates; and section 8 (d) declares that 
failing all heirs of the intestate specified in Classes I and II of the Schedule, 
and also all agnates, but not until then, his property devolves upon his cog¬ 
nates. Sections 8(c) and 8(d) do not give any authoritative lists of agnates 
and cognates of the intestate or state the order of succession among them. The 
order of succession is left to be worked out in accordance with the rules laid 
down in sections 12 and 13. 

Section 12 lays down three rules of preference which govern the order of 
succession among agnates and cognates. Section 13 states the rules in accord¬ 
ance with which degrees of relationship between the intestate and his agnates* 
or his cognates are to be computed. The degree of relationship may be of 
ascent or descent; or of both ascent and descent as for instance in case of a 

father s brother s son who is related to the intestate as father’s father’s 
son’s son. 


In accordance with the rules laid down in section 12 agnates and cognates 
may conveniently be divided into the following sub-categories or grades; 


(A) 

(i) Agnates who are descendants; they are related to the intestate by no 
degree of ascent. Such for instance are son’s son’s son’s son and 
son’s son’s son’s daughter. 

(ii) Agnates who are ascendants; they are related to the intestate only 
by degrees of ascent and no degree of descent. Such, for instance, 
are father’s father’s father and father’s father’s mother. 

(iii) Agnates who are collaterals: they are related to the intestate by 
degrees both of ascent and descent. Such for instance are father’s 
brother’s son and father’s brother’s daughter. 


(B) 

(i) Cognates who are descendants; they are related to the intestate by 
no degrees of ascent. Such for instance are son’s daughter’s sou s 
son and daughter’s son’s son’s son. 
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(li) Co^ates who are ascendants; they are related to the intestate only 
by de^ees of ascent and no degree of descent. Such for instance are 
lather s mother s father and mother’s father’s father. 

(ui) Cognates who are collaterals: they are related to the intestate by 

degrees both of ascent and descent. Such for instance are father’s 
sister s son and mother’s brother’s son. 

It will be noticed that none of the heirs in any of the instances given 
above are enumerated in Classes I and II of the Schedule. 

aHna^s^f thl fi in the first instance is that 

A ^ ^ preferred to those in the second 

fh.rd are to be preferred to those in the 

hpir« ^ ^""I’arly in case of cognates. It is obvious that most of the 

f «‘egories of agnates and cognates would be coUaterals related to 
the intestate m degrees both of ascent and descent. Collaterals are persons of 
common descent but by different line. ^ 

Computation of degrees (section 13).—Application of the rules of prefer¬ 
ence governing order of succession laid down in s. 12 (do. 891-895 infra) 
involves computation of the degrees of relationship between the intestate 

rntlt^teSe he’' r”?"* ^"lationship is to be reckoned froh. the 

intestate to the heir in terms of degrees ivith the (intestate) propositus as the 

starting point. There is no rule of discrimination or preference between male 

and fenriale heirs and both male and female relatives by blood or adoption 

having legitimate kinship with the intestate wholly through males are included 

tWel cognates where 

Tt^ fnlf * ‘it!’? wholly through males but through one or more females. 

It follows that in case of agnates e-ery intervening person featuring in the 

fem^rfl f cognates at least one 

female relative must feature and intervene in the reckoning The computa 

tions of degrees of ascent and of descent is to be so made that it is inclusive 

of the intestate, "^e relationship must be reckoned from the propositus to 

the heir in terms of degrees with the propositus as the terminus a quo that is 

the first degree [s. 13(2)]. The other rule is that every generation cor^tUutes 

a degree either ascending or descending [s. 13(3)]. But it should be noted 

that the order of succession among agnates or cognates is not determined 

merely by the total of the number of degrees of ascent and descent. It is 

regulated by the rules of preference laid down in section 12. 

The Hindu mode of computation of degrees is retained by the Legisla- 
^re in section It is the same as the adopted by the Canonists and differs 
from that adopted m Civil law and followed in sections 25 to 28 of the Indian 
Succession Act. In the latter system of computation the propositus is excluded 
and the first degree begins with an ascendant or a descendant. 

"ae rules of computation are simple but error in reckoning the degrees 
of relationship between the propositus and his collaterals may arise if they 
are not properly applied. The degrees of relationshio with a father’s fathe^ 
father are four in ascent inclusive of the intestate and on similar reckoning the 
degrees of relationship with a daughter’s daughter’s daughter are four in 
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descent. In case of a collateral there are degrees both of ascent and descent. 
In the following diagram the propositus is the grandson of FF and xd is his 
paternal uncle’s son’s daughter. She is a collateral and an agnate. 

yd - s - s - MF FF - 3 - s - xd 


M t 

I_1 

\ 

P (intestate) 

xd is related to the propositus by three degrees of ascent (since the intestate 
must be included) and three degrees of descent. Similarly yd who is the 
maternal uncle’s son’s daughter (collateral and a cognate) is related to the 
propositus by three degrees of ascent and three degrees of descent. 

The following are further illustrations of the rules of computation of 
degrees (u): 

(i) The heir to be considered is the father’s mother’s father of the intestate. He has 
no degrees of descent but has four degrees of ascent represented in order by (1) the 
intestate, (2) the intestate’s father, (3) that father’s mother, and (4) her father (the heir). 

(ii) The heir to be considered is the son’s daughter’s son’s daughter of the intestate. 
She has no degrees of ascent, but has five degrees of descent represented in order by 
(1) the intestate, (2) the intestate’s son, (3) that son’s daughter, (4) her son, and (5) his 
daughter (the heir). 

(iii) The heir to be considered is the mother’s father’s sister’s son (that is mother’s 
father’s father’s daughter’s son) of the intestate. He has four degrees of ascent repre¬ 
sented in order by (1) the intestate, (2) the intestate’s mother, (3) her father, and (4) 
that father’s father and two degrees of descent represented in order by (1) the daughter 
of the common ancestor (viz. the mother’s father’s father) and (2) her son (the heir). 

It will be seen that in every case in computing the de^ees of ascent or 
descent the intestate is included as constituting one degree of ascent or 
descent. It will also be seen that when degrees both of ascent and descent 
are to be computed in case of a collateral the degrees of ascent computed 
from the intestate are inclusive of him but in counting the degrees of descent 
from the ancestor (or ancestress) only generations of descent are computed, 
that is, the ancestor (or ancestress) does not constitute a degree of descent. 
In such a case it is only every generation of descent from the ancestor (or 
ancestress) that is taken in the computation. 

Rules of Preference determinative of Order of Succession among agnates 
and cognates (section 12).—Order of succession among agnates and cognato 
is governed by the three Rules of Preference laid down in section 
are common to both the categories of heirs. In order to determine ■wmich o 
two or more claimants in the category of agnates or of cognates, as the case 
may be, must be preferred recourse must be had to Rules I and II laid 
in section 12 and initially to Rule I. Where one competing heir is not ^ J 
to be preferred to the other competing heir under Rule I or Rule U 
take simultaneously (Rule III). 

(ii) These three illiistmtiims are adopted from Bill as amended by the Select Co m 
the illustrations to clause 105 of the Hindu Code 
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RULE I.—This Rule is pivotal and enacts that of two heirs, the one 
who has fewer or no degrees of ascent is preferred. It applies to all agnates 
anxi cognates and means that of two competing heirs in the category of agnates 
or of cognates— 

(i) The one who has no degrees of ascent, that is, one who is only related 
to the propositus by degrees of descent, is to be preferred to one who 
has any degrees of ascent; 

(ii) where both are related to the propositus by degrees of ascent, the 
one who has fewer degrees of ascent is to be preferred to the other. 

In case of descendants of the propositus there can be no degree of ascent and 
therefoi'e all such descendants form a grade by themselves from whom and 
excluding all others the nearest agnate or the nearest cognate, as the case 
may be, has to be ascertained. As among the descendants the order of suc¬ 
cession will be in accordance with Rule II and that heir is preferred who 
has fewer degrees of descent. Thus for instance among descendants who are 
cognates the daughter’s daughter’s daughter’s son is to be preferred to a son’s 
son’s son’s daughter’s son because the former has fewer degrees of descent 
than the latter. The application of the Rule in case of ascendants of the 
propositus either agnates or cognates is equally simple. They may be said to 
belong to the second grade or sub-category as already stated (u) and become 
entitled to succeed only when there are no descendants of the propositus but 
having no degree of descent they exclude all collaterals. As regards the 
ascendants the order of succession will be in accordance with the initial part 
of Rule I that of two heirs the one who has fewer degrees of ascent is pre¬ 
ferred. Thus for instance among agnates the father’s father’s mother will be 
preferred to the father’s father’s father’s father the degrees being only of 
ascent and four and five respectively. The position of ascendants who are 
cognates is similar. 

The Rule is of considerable importance in determining the order of suc¬ 
cession among collaterals either agnates or cognates. Among collaterals who 
may be competing agnates or competing cognates preference is to be given to 
one who has fewer degrees of ascent than the other and this rule of preference 
is to be applied regardless of the degrees of descent. It is an obvious corol¬ 
lary of Rule I that the order of succession among collateral agnates or col¬ 
lateral cognates is not determined merely by the total of the degiees of ascent 
and of descent, because of two such heirs preference is given to one who 
has the fewer degrees of ascent. So among two competing collateral agnates 
one who is descended from the neai'er ancestor of the intestate is to be pre¬ 
ferred to one who claims descent from a remoter ancestor; and among two 
competing collateral cognates one who is descended from the nearer ancestor 
or ancestress of the intestate is to be preferred to one who claims from a re¬ 
moter ancestor or ancestress. Rule I which is primary lays absolute stress on 
the degrees of ascent; the fewer the degrees of ascent the nearer is the heir 
and one with no degree of ascent at all, that is a descendant is preferred to 
another having degrees of ascent however few. 


(t) See p. 889 supra. 
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Illustrations 

agnates (1) brother's son’s daughter 

■nfe former th^h^B^nnW ^ paternal uncle's son (father’s father’s son’s TOn). 

iTie tormer who tms only two degrees of ascent is to be preferred to the latter who 

agna^rL'^cInm^tisTT^t H attceession among collateral 

^use of ^o^uc?b»ir the total of degrees of ascent and of descent 

slstei^^s heire are two eog^tei (1) son’s daughter’s son’s son and (2) 

otafLnris^^efi^^r^^o’ a'^co&^.“ 

(father’s^sL“."d^?,‘iKf are two collateral cognates (1) brother’s daughter’s daughter 

daughter’s 'A./® daughter) and (2) mother’s sister’s son (nTother’s fatfter’i 

who® hi if ‘wa degrees of ascent is preferred to the latter 

fewer de^ees of a^ent i collaterals and the one with 

lewer aegrees of ascent is preferred although she is a female. 

collateral cognates CD sister's daughter's son’s 
daughters daughters son’s daughter) and (2) maternal uncle's son 

tn thp lotfe. former who has only two degrees of ascent is preferred 

to the latter who has three such degrees. -^6 f 

V® collateral cognates (D mother’s sister’s son’s son 

/TfW® ^2) father’s father’s sister’s son (father’s father's 

*Ua 1 son). The former who has three degrees of ascent is preferred to 

„ ^ su ^ ^ lour degrees of ascent Here both the heirs are collaterals and the 

y.Z degrws of ascent is preferred. It will be noticed that it makes no 

rence at one heir (the heir preferred) is a cognate ej; parte matema and the other 
heir IS a cognate ex parte patema. 

^ u* ci^I^ing heirs are uterine brother and father’s sister's son (father’s father’s 

aug Jlic uterine brother has two degrees of ascent (of the intestate and of 

s mother) and the father’s sister’s son has three degrees of ascent. The uterine brother 

is, preferred. The position would have been the same if instead of the uterine 

brother the competing heir had been an uterine sister. 


RULE U. TTiis Rule enacts that where the number of degrees of ascent 
ifi the same or none, that heir is preferred who has fewer or no degrees of 
descent. It applies to all agnates and cognates and means that: 

(i) of two heirs who have no degrees of ascent, that is, are descendants, 
being related to the propositus only by degrees of descent, the one 
who has fewer degrees of descent is to be preferred to the other; 

(ii) of two heirs who have the same degrees of ascent, the one who has 
fewer degrees of descent is to be preferred to the other. 


This rule though not subordinate to Rule I in practice comes into operation 
only after Rule I has been applied. In case of competing descendants the 
order of succession will be regulated by this Rule and the one who has fewer 
degrees of descent will be preferred. The case of competing ascendants not 
of the same degrees is governed by Rule I. The case of competing ascendants 
of the same degree such for instance as a father’s father’s father and a fathers 
father’s mother will not fall under this Rule but Rule III because both heirs 
are agnates who are in the same degrees of ascent and there is no question of 
degrees of descent in their case. The more practical imoortance of Rule II 
is that read with Rule I it settles the order of precedence and priority among 
collateral agnates as also among collateral cognates. 
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Illustrations 

1. The competing heirs are two collateral agnates (1) brother’s son’s daughter 
(facer’s son’s son’s daughter) and (2) brother’s son’s son’s daughter (father’s son’s son’s 
^ 8 daughter). Both the claimants have two degrees of ascent but the former has three 
degrees of descent and the latter has four degrees of descent with the result that the 
former is to be preferred to the latter. The result would have been the same if the 
djumants had been the brother’s son’s daughter and brother’s son’s son’s son. A male 
heir it will be noticed is not preferred to a female heir. It will not make any difference 
whether the grandchildren and great-grandchildren under consideration are of the same 
brother of the propositus or of different brothers. Succession here is not governed by 
any doctrine of representation. 

In the undermentioned case (ul) the heirs were competing collateral agnates. The 
degrees of ascent were the same and collateral with five degrees of descent were prefer¬ 
red to those with six or more degrees of descent. 

2. The competing heirs are two collateral cognates (1) sister’s daughter’s daughter 
(father’s daughter’s daughter’s daughter) and (2) brother’s son’s daughter’s son (father’s 
son’s son’s daughter’s son). Both the claimants have two degrees of ascent but the former 
has three degrees of descent and the latter has four degrees of descent with the result 
that the former is to be preferred to the latter. If however the competing heirs had 
been the sister’s daughter’s daughter and the brother’s daughter’s son, the case would 
have be^ governed not by Rule II but by Rule HI. 

3. *1110 competing heirs are (1) mother’s father’s mother and (2) father’s father’s 
sister’s son (father’s father’s father’s daughter’s son). The number of degrees of ascent 
in both cases is the same, viz. three, but the former has no degrees of descent while 
the latter has two such de^es. The former is, therefore, preferred. Here an ascendant 
cognate (on the mother’s side) is preferred to a collateral cognate (on the Other’s side). 

4. *The competing heirs are two collateral cognates (1) sister’s son’s son (father’s 
daughter’s son’s son) and (2) brother’s son’s daughter's son (father’s son's son’s 
daughter’s son). The number of degrees of ascent in both cases is the same viz. 
two, but the former has only three degrees of. descent while the Latter has four degrees 
of descent The former is, therefore, preferred. 

5. TTie competing heirs are uterine brother and full brother’s daughter’s son. Both 
the claimants have two degre^ of ascent (counting the intestate and of the intestate’s 
mother in one case and the intestate and the intestate’s father in the other), but the 
uterine brother has only one degree of descent and the other heir has three degrees of 
descent. The uterine brother is, therefore, preferred. The position would have been 
the same if instead of uterine brother the con^)etmg heir had been the intestate’s uterine 
Mister. If, however, the competing heirs had been on the one hand the uterine brother 
or uterine sister and on the other a full-brother’s (or a step-brother’s) son or daughter or 
a full-sister’s (or a step-sister’s) son or daughter the p<wition would have been totally 
different because the uterine brother or uterine sister is only a cognate whereas the 
others are heirs enumerated in Class II of the Schedule and therefore entitled to priority. 

RULE lU.—This rule enacts that where neither heir is entitled to be 
preferred to the other under Rule I or Rule II they take simultaneously. In 
case of descendants of the propositus either agnates or cognates the order of 
succession will be governed by this rule when the competing descendants are 
so related to the prospositus that none of them is entitled to claim greater 
proximity to the propositus in terms of degrees of descent. In case of ascen¬ 
dants of the propositus either agnates or cognates the application of this Rule 
is equally simple. Thus for instance among agnates a father’s father’s father 
and a father’s father’s mother both stand in the same degree of ascent viz. 
four and no degree of descent. Hiere being no rule of discrimination between 
male and female heirs, neither is entitled to be preferred to the other under 
Rule I or Rule II and must therefore take simultaneously. The same is the 

(ul) Kuldip Singh v. Karnail Singh (’61) A. Punj. Ultutration to clauie 104 of the Hindu Code BUI 

173. as amended by the Select Committee. 

* lUiutrations 3 and 4 have been adopted from 
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position among cognates, for instance, of a father’s mother’s father and a 
mother’s mother’s mother. 


The rule is of considerable importance in fixing the order of succession 
among competing heirs who are collateral agnates or collateral cognates 
Among two competing collateral agnates where both are in the same degrees 
of descent from the same male ascendant of the intestate they will take simul¬ 
taneously; and among two competing collateral cognates where both are in 
the same degrees of descent from the same ascendant male or female of the 
intestate or of different ascendants of the intestate in same degrees of ascent 
to the intestate, they will take simultaneously as none of them can claim 

greater proximity to the intestate in terms of degrees of ascent or descent 
under Rule I or Rule II. 


Illustrations 

and (2) son’s son’s 

.ons daughter. There are no degrees of ascent and the number of degrees of descent is 

neither heir is entitled to be preferred under Rule 
I or Rule II and the result is that they take simultaneously. Here both heirs are 
descendants and stand in the same degrees of descent. 

‘^nnipeting heirs are two cognates (1) daughter’s son’s son's son and (2) son’s 
itke simulUneousTy"' ^ illustration I above and they 

rr.r.*hl'r.' f hcirs are two cognates (1) father’s mother’s father and (2) mother’s 

mother s mother. There are the same degrees of ascent, viz. four, and no degree of 

u ^^5^1?^ Therefore, neither heir is entitled to be preferred under Rule I 

e and the result is that they take simultaneously. Here both heirs are ascendants 
and stand in the same degrees of ascent. 

4. The competing heirs are all collateral agnates as appears from the foUowing 
diagram. A the propositus had four brothers B, C, D and X. E, T, G and XS were 
sons respectively of B, C, D and X. All of them died during the lifetime of the pro- 
positus, L leaving a son £S; F leaving a son FS and a daughter FD; G leaving a son 

daughters GD, GDI and GD2; and XS leaving XSSS a son of a predeceased 
v?cc intestate leaving him surviving ES, FS, FD, GS, GD, GDI, GD2 and 


A (Propositus) B 

I 

£ 

I 

ES 


F 



C 

1 

F 

I 


D 

1 

G 

1 

X 

1 

XS 

1 

1 


1 

1 1 

1 1 XSS 

GDI GD2 1 

XSSS 

FS 


FD 

GS GD 


ES, FS, FD GS, GD GDI and GD2 are all grand-children of A's brothers and have the 
same degrees of ascent, viz. two, and also the same degrees of descent, viz. three. 
themselves none is, therefore, entitled to any preference under Rule I or Rule H and 
they must all take simultaneously, lliey will take per capita^ and each of them will 
get one-seventh share in the property of A (w). XSSS has the same degrees of ascen^ 
viz. two, but four degrees of descent with the result that ES, FS, FD, GS, GD, GDI a^ 
GD2 having fewer degrees of descent are all entitled to be preferred to him under Ru^ II. 
XSSS, therefore, is not entitled to succeed to A although his father XSS if he had been 
alive at the time of A’s death would have ranked with the others. 

5. Similar position will arise if in the above diagram ES, FS, FD, GS, 

GD2, and XSSS are all collateral cognates. Such will be the case if B or £ or bom had 
been females; and C or £ or both had been females;.and D or G or both had been 


(u7) See Section 19. 



S. 13 


THE HINDU SUCCESSION ACT 


895 


females; and X, XS and XSS had all or any one or more of them been females. None 
of the seven heirs ES, iFS, FD, GS, CD, G01 and GD2 is among themselves entitled 
to any preference under Rule I or Rule II and will therefore take simultaneously, each 
getting one-seventh share in the property of A. XSSS is not entitled to succeed to A 
as he has one more degree of descent than the others. 

6. The competing heirs are all collateral agnates as appears from the following 
diagram. A the propositus had four uncles B, C, D and X (brothers of his father). 
B, C, D, X and XS (son of X) all died during the lifetime of- A. A dies leaving him 
surviving BS, son of B; CS, CSl and CD, two sons and a daughter respectively of C; 
DD, daughter of D; and XSS the son of XS. 


FF 

I_ 

1 I 

F B 

I 1 

A (Prospositus) BS 



I 

D 

I 

DD 


I 

X 

I 

XS 

I 

XSS 


BS, CS, CSl, CD and DD are all children of A’s father’s brothers and have the same 
degrees of ascent, viz. three, and also the same degrees of descent, viz. two. Among 
themselves none is, therefore, entitled to any preference under Rule I or Rule II and 
they must take simultaneously. They will take per capita and each of them will get 
one-fifth share in the property of A. XSS has the same degrees of ascent viz three but 
three degrees of descent with die result that BS, CS, CSX, CD and DD having fewer 
degrees of descent are all entitled to be preferred to him under Rule II. XSS, therefore, 
is not entitled to succeed to A although if XS had been alive at the time of A’s death 
he would have ranked with the others. 


7. The competing heirs are ’ collateral cognates (1) mother’s brother’s son (2) 
mother’s sister’s ^ughter and (3) father’s sister’s son. All three are in the same degree 
of ascent, viz. three, and the number of degrees of descent is the same in case of all 
of them, viz. two. Therefore, none of them is entitled to be preferred under Rule I 
or Rule II and the result is that they take simultaneously. 


8. The competing heirs are all collateral cognates and some of them are related 
to the intestate by uterine blood as appears from the following diagram: 


MD 

m}>d 

1 

MDDD 


M 

I 


I 


1 

MS 

A 1 

1 

(Prospositus) FS 

FD 

1 

\ 

1 

MSS 

1 

FSD 

FDS 


1 

FSDS 

1 

FDSS 


I 

MSSS 


MSSD 


FS was full brother of A and FD was full sister of A. A’s mother had remarried after 
the death of A’s father and MS was the uterine brother of A and MD was the uterine 
sister of A. FSD was the daughter of FS; FDS was the son of FD; MSS was the son 

of the uterine brother MS; and MDD was the daughter of MD the uterine sister. All 

of ^em died during the lifetime of A. A dies leaving: FSDS the daughter’s son of the 
full brother; FDSS, the son’s son of the full sister; MSSS and MSSD the son’s son and 
son’s daughter respectively of MS the uterine brother; and MDDD, the daughter’s daughter 
of MD the uterine sister. Here MSSS, MS5D and MDDD are related to A by uterine 
blood and FSDS and FDSS are related to A by full blood and they are all collateral 
cognates. Here both the father and mother of A constitute an ascending degree, FSDS, 
FDSS, MSSS, MSSD and MDDD are all related to the propositus by the same degrees 
of ascent, viz. two, and are related to him by the same degrees of descent, viz. three. 

Relationship by uterine blood does not create any exclusion in case of cognates (See 

p. 881). None of the five heirs is entitled to preference under Rule I or Rule II with 
the result that they will all take simultaneously. They take per capita and each of them 
will get one-fifth share in the property of A. 
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rr- property possessed by a female 

Hindu, whether acquired before or after the 

commencement of this Act, shall be held by her as 
full owner thereof and not as a limited owner. 

Explanation.—In this sub-section, “property” includes both 
movable and immovable property acquired by a female Hindu by 
inheritance or devise, or at a partition, or in lieu of maintenance or 
arrears of maintenance, or by gift from any person, whether a relative 
or not, before, at or after her marriage, or by her own skill or exertion, 
or by purchase or by prescription, or in any other manner whatsoever 
and also any such property held by her as stridhana immediately 
before the commencement of this Act. 

(2) Nothing contained in sub-section (1) shall apply to any 
property acquired by way of gift or under a will or any other instru¬ 
ment or under a decree or order of a civil court or under an award 
where the terms of the gift, will or other instrument or the decree, 
order or award prescribe a restricted estate in such property. 

Under the Hindu law in operation prior to the coming into force of this 

Act a woman s ownership of property was hedged in by certain delimitations 

on er right of disposal by acts inter vivos and also on her testamentary power 

in respect of that property and there was great diversity of doctrine on the 
subject. 


Property of a 
female Hindu to 
be her absolute 
property. 


ci, texte purported to enumerate heads of stridhan but without comprehen- 

expressions used in those texts were merely 
classihcation. Divergent authorities only added to 
the ditnculties surrounding the meaning of a term to which it was sought to give a 
technical significance and the result was that a term not difficult of comprehension m 
etjonological sense came to be understood in a narrower and arbitrarUy limited 
connotation. Absolute power of alienation was not regarded, in case of a female owner, 
as a necessary concomitant of the right to hold and enjoy property and it wa.s only in 
case of i^operty acquired by her from particular sources that she had full dominion 
over it. tven so the ancient law laid down in the texts and interpreted by the nibandha- 
^s was cor^iderably more liberal in its recognition of her powers of alienation than 
if- Roman law affecting a woman’s peculiam and other systems of law under 

which till recent times the legal existence of the wife during coverture was reganded 
^ mcorporated and merged into that of the husband. The restrictions imposed by 
Hindu Jaw on the proprietory rights of a woman depended on her statiis as a maiden, as 
® ^^orried woman and as a widow. They also depended on the source and nature of 
the property. The order of succession to stridhan was different from that in case of 
property of a male owner and it varied under the different schools. All this gave rise 
to a branch of law the most complicated of its kind and one which till the passing of 
the present Act continued to be regarded as a complex and very difficult subject. As 
already pointed out in the Introductory Note to the Act, there was some fragmentory 
legislation (x) which only added to the number of anomalies already existing and 
gave rise to no end of conundrums. 


The present Act over-rides inter alia the old law on the subject of 
Stridhan in respect of all property posaessed by a female, whether acquired 
by her before or after the commencement of the Act and this section declares 
that all such property shall be held by her as full owner. The Act confers 


(x) Hindu Women’s RigbU to Property Act, 1937. 
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full heritable capacity on the female heir and this section dispenses with the 
traditiwial limitations on the powers of a female Hindu to hold and transmit 
property. Hie effect of the rule laid down in this section is to abrogate the 
stringent provisions against the proprietory rights of a female which were 
often regarded as evidence of her perpetual tutelage and to recognise her 
status as independent and absolute owner of property. A qualification to the 

rule is laid down in sub-section (2) but it does not relate to the incidents of 
women’s property. 

In Punithavalh v. Ramalingam (xl) the Supreme Court pointed out that 
the estate taken by a female Hindu under sub-section (1) is ein absolute one 
and is not defeasible and its ambit cannot be cut down by any text or rule of 
Hindu law or by any presumption or any fiction under that law. 

In Eramrrui v. Veerttpana (x2) the Supreme Court examined the ambit 
and object of this section and ol^erved: “The property possessed by a female 
Hindu, as contemplated in the section, is clearly property to which she has 
acquired some kind of title whether before or after the commencement of the 
Act. It may be noticed that the Explanation to s. 14(1) sets out the various 
modes of acquisition of the property by a female Hindu and indicates that the 
section applies only to property to which the female Hindu has acquired some 
kind of title, however restricted the nature of her interest may be. The 
words “as full owner thereof and not as a limited owner” as given in the last 
portion of sub-section (1) of the section clearly suggest that the legislature 
intended that the limited ownership of a Hindu female should be changed into 
full ownership. In other words Section 14 (1) of the Act contemplates that a 
Hindu female who, in the absence of this provision, would have been limited 
owner of the property, will now become full owner of the same by virtue of 
this section. The object of the section is to extinguish the estate called ‘limited 
estate* or ‘widow’s estate’ in Hindu law and to make a Hindu woman, who 
imder the old law would have been only a limited owner, a full owner of the 
property with all powers of disposition and to make the estate heritable by 
her own heirs and not revertible to the heirs of the last male holder. ... It 
does not in any way confer a title on the female Hindu where she did not in 
fact possess any vestige of title”. 

The rule that the section is applicable where the female Hindu has acquir¬ 
ed some kind of title, however restricted the nature of her interest may be, 
was ai^lied in a Full Bench decision of the High Court of Delhi. A Hindu 
widow made a gift of property which she held as a limited owner, to her 
daughter prior to the Act. At the date of the Act coming into force the 
daughter was in possession of the property and it was held that she became 
full owner of the property (x3). 

Hie section does not infringe Article 14 of the Constitution (x4). It 
apptiea to all ‘property* including agricultural lands and is valid legislation. 


(*1) (’70) A.S.C. 17d0. ^*4) Amar Singh v. Bakim} Singh ('60) A. Pxm). 

(*2) ('66) A.S.C. 1879. ^ (F.B.). 

(s3) ChlnH V. DnuUu ('66) A. D«lhi SM (P3.). 


HL-57 
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This section should be read with section 4 which gives overriding effect 

to the provisions of this Act with respect to all matters dealt with in the Act 

and also enumerates matters which are not affected by this Act. Reference 

may also be made to section 5. 

% 

A Full Bench of the Punjab High Court (x5) has held that this section 
provides enlarged rights over ‘land’ to Hindu females on the ground that it 
enacts law on a matter of special property of females. 

A Division Bench of the Allahabad High Court (x6), overruling its 
earlier decisions has now held that the provisions in the present section are 
inapplicable to land tenures under the U.P. Zamindari Abolition and Land 
Reforms Act. 

Reference may be made to decisions noted under section 4 supra. 

The section applies to all “property” including agricultural lands and is 
valid legislation (x4). 

Property of female to be her absolute property.—This section gives the 
explicit declaration of the law that a female holds all property in her posses¬ 
sion whether acquired by her before or after the commencement of the Act as 
absolute owner and not as a limited owner. The rule applies to all property 
movable and immovable howsoever and whenever acquired by her but sub¬ 
ject to the qualification mentioned in sub-section (2). 


Illustrations 


1. A governed by the Mitakshara school died after the Hifidu Women’s Rights to 
Property Act, 1937, came into force but before the commencement of the present Act 
leaving him surviving W his widow, B and C his two sons and SSW the widow of SS 
a predeceased son of his predeceased son S. At the time of his death A was joint 
with his sons B and C and family owned property. Both S and 5S had been members 
of the joint family at the time of their death and S had predeceased SS leaving him 
surviving sis his only son. A also left separate property. Both W and SSW had acquired 
the same interest in the joint family property which A and SS respectively had [S. 3(2) 
of the Act of 1937]: but the interest which devolved on them was the limited interest 
known as Hindu woman’s estate [s. 3(3) of the Act of 1937J. In the separate property 
which A left W and SSW had acquired equal shares with the two sons B and C by 
right of inheritance [s. 3(1) of the Act of 1937] but the interest which devolved on them 
by inheritance was the limited interest known as Hindu woman’s estate. 
partition of tlie joint family property and division of A’s separate property between B, C, W 
and SSW soon after A’s death and before the commencement of the present Act. It 
was stated in the deed of partition that W and SSW took only limited interest in all the 
property allotted to them. The effect of the present section is to enlarge that limited 
interest of W and SSW into full ownership. 


The result will be similar if A had been governed by the Dayabhaga school al^ough 
the case would have been affected only by s. 3(1) and s. 3(3) of the Act of 1937. 

2. A Hindu governed by the Benares school died leaving a widow, a 
a paternal uncle's son. Prior to the commencement of this Act the widow su^enderea ne 
interest in the property inherited by her and handed over possession of it to her j ' 

The surrender was valid but according to the Benares school the dau^ter . 

possession took a limited estate, in other words, she did not take the property 
Under the old law on the death of the daughter the property would have passed 
the uncle’s son. The effect of the present section is that from the date of tl^ 
mencement of the Act the dau^ter holds the property as full owner and if ane 
not dispose of it during her lifetime it will devolve on her heirs. 
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Acquired meaning of.—The word “acquired” in sub-section (1) has 
to be given the widest possible meaning. This is amply borne out by the 

very comprehensive language used in the Explanation to the sub¬ 
section (xx), 

. , possessed by a female Hindu, whether acquired before or after the 
commencement of this Act”.—The expression “possessed” in the initial part 
of the section appears to have been deliberately used by the Legislature. The 
radical change intended to be made in the limited connotation of woman’s 
property and the distinct departure from the old law has speaking generally 
the effect of converting limited ownership where it existed into absolute 
ownership. The necessary consequence of the altered law was immediately 
to affect the incidents of woman’s property not merely in respect of property 
that might be acquired and held by a female after the coming into force of 
the Act but also in respect of property already acquired by her in the past and 
possessed by her. In that sense the operation of the new law has been 
carried back and the section can be said to have been given retrospective 
effect (x7). In Harish Chandra v. Triloki Singh (y) the Supreme Court 
pointed out that by reason of the expression “whether acquired before or after 
the commencement of this Act” the section is retrospective in effect. 

The interpretation of the expression “possessed” in the present context has 
considerable bearing on the question of alienations of property made by a 
female before the commencement of the Act when such alienations were 
liable to be set aside at the instance of persons other than the alienor. In case 
of any alienation of property or surrender of her interest made by a female 
having only the limited estate of a Hindu woman the alienation or surrender 
could be challenged on certain grounds and by certain persons (reversioners). 
Question arose whether after the coming into operation of the Act it was 
open to the reversioners to challenge the validity of any alienation made by 
a widow when the alienation was liable to be set aside under the old law. 
The answer to this would seem to be in the affirmative because the present 
section, so far as it deals with property acquired before the commencement of 
the Act, declares the law only in respect of property possessed by a female 
Hindu and does not refer to property of which a female holder was the 
limited owner and which property had ceased to be her property or posses¬ 
sed by her. 

There was, however, considerable diversity of judicial opinion on the 
meaning and effect of the expression ‘possessed’ in the phrase “possessed by 
a female Hindu, whether acquired before or after the commencement of this 
Act. . . .” No difficulty could be likely to arise in respect of property acquired 
by a female after the commencement of the Act as it is clear that any such 
property would be held and possessed by her as full owner except where a 
restricted estate is prescribed as provided for in sub-section (2). But contro¬ 
versy arose in respect of property acquired by her before the commencement 
of the Act when such property was not in her possession and had already been 

(at) Badri Perahad v. Kanso Devi ('70) A.S.C. Mohari v. Chukli (*60) A. Raj. 82, 85; 10 Raf. 
1963; Muntuilal v. Rafkumar (’62) A.S.C. 1493. 238. 

(x'n Thia paasage waa quoted with approval in (u) (57) S.C. 444. 
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alienated by her or her interest in it had otherwise ceased to exist at the date 
when the Act came into force. 


« T.u " decisions of the Patna High Court (r)-subsequently reversed by 

^ \ *u ^me High Court (zl)—and a decision of the Allahabad High Court 

(«) the ™w was taken that this section has been made expressly retrospective and 
d^lares that any property acquired by a Hindu female at anv time whetheVbefore or 
^er the commencement of the Act is to be her absolute property with the result that 
a reversioner recogmsed as such under the Hindu Law is no more a reversioner as to 
property possessed by her at any time and that after the coming into force of the 

right of reversioner or speg tuccestionis. In a case decided 
j Court a Hindu female had executed a sale deed in favour of certain persons 
those per^ns had subsequently mortgaged the property in favour of another person 
the plaint^ as reversioner brought a suit for declaration that the sale deed executed 
by her was without consideration and without any legal necessity and not binding upon 

the plaintiffs claim and the present Act came into fo^ 
durmg the pendency of the appeal before the High Court. It was held that the plaintiff 
had lost his right as a reversioner and his suit was dismissed. The view was expressed 
that the reversioner has in any such case no locus standi to bring or continue, a suit 
cnauenging the alienaUon on any ground. According to the Allahabad High Court even 
w re a reversioner in any such case obtained a declaratory decree before the Act came 
into force the decree could not be maintained after the commencement of the Act on 
tne ^ound that any such declaration was rendered futile by the Act and that the effect 
e I- there were no reversioners at all and there could be no question 

^ the alienation, howsoever Ulegal it may be, not being binding on the reversioners. 

widow would contmue to be estopped from challenging the validity of the alienation 
am the r^ersioners would have comj^etely disaiH>€ared by virtue of the provisions of 
e The customary law of succession had been completely abrogated by the Act 

and the next reversioner, it was observed, was a creation of the customary law and 
WM no longer in the picture. TTie opinion was also expressed that the heirs of the 
widow Who replaced the reversioners cannot challenge the alienation (b). 


, contrary view taken by the High Courts of Andhra Pradesh (c), Madras (d), 

Calcutta (e), Bom^y (/), Madhya Pradesh (g), Punjab (h), Orissa (i), Kerala (j), 
Oujarat (jl) and Mysore (j2) is to the effect that the section does not purport to enlar^ 
an estate determined before the commencement of the Act or to enl^ge an estate 
convey^ to alienees by the limited owner before the date of the coming into operation 
of the Act in 1956 and that the court would not be justified in holding that even in such 

c^es the reversioner' has no locus standi or that the rights of the ‘reversioner’ were 
wholly abrogated. 


In Kotturusvjami v. Veerawa (k) the Supreme Court expressed its ap¬ 
proval of and agreement with the view taken by the High Court of Calcutta 
(e), that “the opening words of the section 14, i.e. ‘property possessed by a 
female Hindu,’ obviously mean that to come within the purview of the section 
the property must be in possession of the female concerned at the date of the 
commencement of the Act, They clearly contemplate the female’s possession 
when the Act came into force. The possession might have been either actual 
or constructive or in any form recognized by law, but unless the female 


(z) R. A. Stissir v. Raghunath (’57) A.P. 480; 
Janki Kuer v. Chharthu Prasad (’57) A.P. 674; 37 
Pat. 1; Julam Missir v. Pradip Misfir (’58) A.P. 
115; Baijnath v. Ramautar (’58) A.P. 227. Ram- 
*aroop V. Hiralall (’58) A.P. 319; 37 Pat. 496. 

(zl) Harak Singh v. Kailath Singh (58) A.P. 
S81 (F.B.). Sheopujan v. Ramsewak (’63) A.P. 330. 

(o) Hanuman Prasad v. Jndrawati (’58) A.A. 
304; dissented from in Rameshuxir v. Hardtu (’64) 
A.A. 308. 

(b) See f.n. (a) above. 

(c) Venkayamma v. Veerayya (’57) A.A.P. 280. 

(d) Marudakkal v. Arumugfut (’58) A.M. 255; 
I.L.R. (1958) Mad. 354; (1958) I Mad- L.J. 101. 

(e) Cartha Behan v. Haridae, (’57) A.C. 557; 
KrUhna Da**i v. AkhU Chandra (’58) A.C. 671. 


(f) Ramchandra v. Sakharam (’58) A.B. 244. 

(g) Lukai V. Nirarifan (’58) A.M.P. 160 (F.B.) 

fanku V. Ki$an (’59) A.M.P. 1. . 

(A) Amar Singh v. Setcd Ram (’60) A- Pan/. 530 
(F.B.). I.L.R. (1960) 2 Punj. 343; Mukhtiar Kavf 
V. Kartar Kaur (’66) A. Pan/. 31. 

(i) Sansir Patelin v. Satyabati Saikant ( 58) A- 
Orissa 75; I.L.R. (1957) Cutt. 700. 

iff Chandrasekhara v. Sioaramakhfhna (’58) A. 

Kerala 142. . 

(>1) Kamla v. Ochhavlal (’65) A- Caj. 84. 

(f2) Damodar Rao v. Bhima Rao (*65) Myt. 2w. 
(fc) (1959) Suppl. (1) S.e.R. 968. (1959) S.C. 
577 (1959) S.C.J. 437. Al*o see Badha Rant r. 
Hanuman Pnuad (’66) A.S.C. 216. 



S. 14 


THE HINDU SUCCESSION ACT 


901 


Hindu, whose limited estate in the disputed property is claimed to have been 
transformed into absolute estate under this particular section, was at least in 
such possession, taking the word ‘possession’ in its widest connotation, when 
the Act came into force, the section would not apply.” The Supreme Court 
also observed that in its later Full Bench decision (^1) the Patna High Court 
had ‘‘rightly pointed out that the object of the Act was to improve the legal 
status of Hindu women, enlarging their limited interest in property inherited 
or held by them to an absolute interest, provided they were in possession of 
the property when the Act came into force and, therefore, in a position to 
take advantage of its beneficial provisions; but the Act was not intended to 
benefit alienees who with their eyes open purchased the property from the 
owners without justifying necessity before the Act came into force and at a 
time when the vendors had only a limited interest of Hindu women.” 


“Possessed”—Meaning of.—The word “possessed is used in this section 
in a broad sense and in its widest connotation and as pointed out by the 
Supreme Court in Kotturuswami v. Veeravva (k) means “the state of own¬ 
ing or having in one’s hand or power.” It need not be actual physical pos¬ 
session or personal occupation of the property by the female but may be 
possession in law. It may either be actual or constructive or in any form 
recognised by law. Thus for instance the possession of a licensee, lessee or 
a mortgagee from the female owner would be her possession for the purpose 
of this section. Such also would be the case where a person is in possession 
as agent of the female owner and is accountable to her. It will be seen 
from the undermentioned cases (kl) that the Courts have given the widest 
connotation to the expression ‘possessed’. In Mangal Singh v. Rattno (k2) 
the Supreme Court pointed out that the section covers all cases of property 
owned by a female Hindu although she may not be in actual, physical or 
constructive possession of that property, provided of course that she has not 
parted with her rights and is capable of obtaining possession of the property. 
In that case a Hindu widow came into possession of land on the death of her 
husband in 1917 and continued in possession until 1954 when she was wrong¬ 
fully dispossessed and filed a suit on 12th March 1956 and died in 1958. It 
was held that on coming into force of the Act in 1956 after institution of the 
suit she must be regarded as a female Hindu who possessed the property for 
the purpose of this section and as one who became full owner of it. In any 
such case the female owner would be regarded as being ‘possessed’ of the 
property if the trespasser has not perfected his title by adverse possession 
before the Act came into force (k3). 

The right which was conferred on the widow by Section 3 of the Hindu 
Women’s Right to Property Act, 1937, as has already been pointed out, was 


(A'l) Sampa(ha)trumort v. L/tkshmi Ammal (’63) 
A.M. SO. Arumuga v. Nachemuthu (’58) A.M. 459 
[widow was mortsagor: became absolute owner], 
/ai fiam v. ToM Ram (’61) A Punj. 395. [Con*- 
tnictive possession through mortgagee]. Thakur 
Ram JankI v. Jago Singh (’62) A.P. 131. Krishna 
Dassl V. Akhil Chandra (’58) A.C. 671. [Receiver 
in mortgage suit]; Annapurna v. Ka!pana Debt 
(*72) A. Cauhati 107; Baswant Couda v. Channa-^ 
fMtsouica (’71) A. Myi. 151 [invalid adoption be¬ 
fore Act; widow held to be in possession]; Ladhi 
Bmi V. Tltakur Shirlfi (’68) A. Raf. 41 [will by 


widow before Act came into force]; Rangaswami 
V. Chinnammal ('64) A.M. 387. 

(k2) (’67) A.S.C. 1786. 

(13) Coj^alakrlshTuin v. Ramutu Reddi (1965) 1 
Mad. L.J. 579; Siooioh v. Tekchand (’66) A.A.P. 
305 [title in widow by inheritance but possession 
of trespasser]; Anandibai v. Sundarabai (’65) 
A.M.P. 85 [co-widowi: possession of trespassers]; 
Gulabchand v. Sheokaran Lai (’64) A.P. 45 
[widow in adverse possession]. Also see Harmal 
Kaur V. Kartar Kaur (’68) A.P.&H. 295; Rajendra 
Nath V. Shiv Nath (’71) A.A. 448. 
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not a right which was inchoate or imperfect till a claim for partition was 
made. The undivided interest of the husband in the joint familv property 
devolved upon the widow immediately on the death of the husband iA 
l^e ej^ of law she would be in possession of her interest in that property. 
The effect of the present section is to transform that statutory interest of the 
widow of which she was a limited owner into that of a full oivner. The fact 
that she had not sought any partition before the present Act came into force 
m 1956 makes no difference (lc4). Similarly where at the time of her 
death the widow was in possession of her share of the property to wluch she 
became entitled under the Hindu Women’s Right to Property Act. 1937, that 
share or that property would devolve upon her heirs and the latter would 
be entitled to prosecute a suit for partition filed by the widow (ko). On the 
Mme principle it was held by the Supreme Court that the share of a wadow 
ec are y a pre iminaiy decree in a partition suit before the commencement 
o e present ct, is a share possessed.” by her and if she dies before actual 
vi^on o t e estate, the interest declared in her favour will devolve upon 

pioperty of which she was possessed at the time of her death and 
within the contemplation of the present section {kk5). The same principle 
has been applied to analogous cases where she had acquired interest in any 
property by virtue of the operation of the Act of 1937 and this irrespective of 
any actual partition having been effected or not. The mere superimposition 
^ P^itition deed or consent decree or an award in any such case would not 
ta e the matter out of the purview of sub-section (1) simply because her 
interest was there described as limited interest (/c6). In any such case she 
ecomcs full owner in respect of that interest and as such she acquires by 
virtue of this section, a right unlimited in point of user and duration and 
unmJiibited in point of disposition (fc7). In Sukhram v. Gauri Shankar 
decided by the Supreme Court H and S, two brothers and C the son of S 
constituted a joint Hindu family governed by the Mitakshara law of the 
Benaras School. H died in 1952 leaving him surviving his widow K. In 
December 1956, after this Act came into force, K sold a haK share in a house 
and a shop belonging to the joint family. In a suit by S and C challenging the 
sale it was held that K having become full owner of her husband’s interest 
was competent to effect the sale (/c7). Compensation awarded in respect ot 
property in the possession of a widow, who had not at the date of the acqui¬ 
sition, absolute interest therein, and kept under the provisions of the Land 
Acquisition Act with the Land Acquisition Court on the date when the 


■ — ^ 

(k4) Safthtra Ban v. Ilayualuki^hamma (*61) 
A.A.P, 2-tI. Stikh Ram v. Gori Shankar (*62) A.A. 
8. Billabasmi v. Dulal CSS) A C. 472. Also see 
Bhatcar Singh v. Pilabai ('72) A.M.P. 204 [vvife's 
right to share oq a partition although not implead* 
ed in i>artition suit). 

(ko) Suhbniakshmi v. Ramalakshmi (’64) A.M. 
76; (1963) 2 Mad. L.J. 467; Banarsi v. ^tarcchia 
('67) A.P. 340; Ranganaijakamm/i v, RajeshwoT’^ 
amma (’64) A.P. 380 [widow in possession under 
a compromise with liusbond who died after the 
1937 Act]. In Shib Dai v. Ghauri Lai (’65) A.J. 
6c K. 11 it was held that if in law the property had 
not vested in any other person the widow could 
be deemed to be in possession. 

(/cfcS) Munnalal v. Raikumar ('62) A.S.C. 1493. 

(^6) Badri Pershad v. Kanso Devi ('70) A.S.C. 
1963. [Partition by award: widow given shares as 


widow’s estate: hnshand dieei in 19471; Munnalal 
V. Faiknmar (1962) S.C. 1493. Duiei Bma v. A«- 
mali Bctca {'64) A. Orissa 33. Reference may i'y 
be made to LaUlutnd v. Su%hila (’62) A.C. 
Satut^naroyana v. Secthammn i’72) A. Mvs. -4*- 
V. Aiian4/io (’66) A. Kerala 66; 
wathi Animal v. Krishna J>/er (*65) A. Kerafa ~j- 
[propertv eiven to brother's widow under a P* 
tion]; Kaliammal v. Andiammal ('6-5) 

ImUibai V. Vi/ankati (’661 A.B. 64; Vdhac 
V. Tarabai (*63) A.B. 3(»« fconsent decrw te P*^ 
tion suit]; Jagannathpuri Guru v. ' eo 

A.B. 25; Rachnnath v. Bhimsm (’65) A. On*« ’ • 
Puma C77»anf/ra v. .Vimai Charan ( 68' A. ' 

196 [partition deedl. . * S C 

(Ic7) Sukh Ram v. Caun Shankar .68} A > 

365. 
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present Act came into operation in 1956, is property “possessed” by her within 
the meaning of this section (k8). 

The section, however, is not intended to validate illegal p>ossession of a 
female Hindu and does not confer any right on a trespasser (I) or on a female 
who had no right to hold or possess the property (11). The female owner 
must be in possession of the property in her right as a Limited owner. If she 
had already divested her interest as a limited owner (12) or had been divested 
of her interest as a widow on account of remarriage before the Act came into 
force she would not become full owner of the property simply because she 
had not been deprived of the possession of the property when the Act came 
into force (13). She would not, however, forfeit her right to the property if 
she remarried after this Act came into operation and the proi>erty vested in 
her as full owner (14). 

The section can have no application where a female Hindu never acquired 
any property at all or where having acquired it she happens to have lost 
her title thereto by alienation, surrender or otherwise and of which she was 
not or could not be in juridical possession at the commencement of the Act 
(15). As explained by the Supreme Court, in order that the female Hindu 
can he said to be ‘possessed’ of the property two things are necessary: (a) 
she must have had a right to the possession of the property and (b) she 
must have been in possession of that property either actually or constructive¬ 
ly. It necessarily follows that if her possession was that of a trespaisser w’hen 
the Act came into force and even thereafter till her death she cannot be 
said to have acquired any right under this section. In that case G died in 
1920 and on his death his widow L took possession of his property as his 
heir. In 1936 she gifted the property to N and on the death of N the plaintiffs 
came into possession of the same. In 1951 L took wrongful possession of the 
property. In a suit by the plaintiffs it was held that L could not be said to be 
‘pos.sessed’ of the property when the Act came into force because she had 
no right to be in possession of the property and she did not acquire any 
right under this section (16). The position, however, would be different in 
case of property acquired by a female Hindu by prescription (17). 

Reversioners.—It is true that a reversion gets abolished as a consequence 
of the woman’s estate being enlarged to full ownership where the limited 
owner “possessed” the property at the commencement of the Act. In respect, 
however, of property other than property to which this section applies by 
reason of its being “possessed” by her the position is different. As already 
pointed out the section has no application where a Hindu female having 


(fcS) Saila Bala Dasi v. Saila Bala ('61) A.C. 26. 
(() Bakhtawari v. SodHu Stng/i (*59) A. Punj. 
5.?8. Gurdas v. Prito ('61) A. Punj. 203. 

(11) Ciono V. Moti Ram ('61) A. Pun). 274; 
Andal Ammal v. Sivaprakasa (*63) A.M. 452. 

((2) Chandradip Rai v. Mahip Rai <'60) A.P- 
112 . 

((3) Bisartl v. Sulcart) (’60) A.M.P. 156. 

(14) Pandurang v. Slndhu (’71) A.B. 413; 
Chimappvu v. Meenakshi (’71) A.M. 453; Anrui- 
pumo V. Kalpana Debt ('72) A. Gauhati 107; 
BhuH Bai v. Champa Rai (’68) A. Ra). 139. 

(/5) Eramma v. Veeruppana (’66) A.S.C. 1879; 


Mohari V. Chukli (’60) A. Ra). 82; 10 Ra). 

238. Pathtimma Beebi v. Ktishnan Asari (’61) A. 
Kerala 247. Vishwopollii v. Venkata Krishna 
(’63) A.A.P. 9. Ram Chulam Singh v. taUtkdhari 
Singh (’61) A.P. 60. Gangadhar Charan v. Sor(jt> 
wati (’62) A. Orissa 190. Bapurao v. .Vrroti 
(’61) A.B. 300; Damodhar Rao v. Bhima Rao (’65) 
A. Mys. 290; Kaur v. Kartar Kaur (’60) 

A. Pun). 31; NoJ/iimi Prasad v. Kachnar (’65) A.P. 
160 (wrongful alienation by widow]. 

(16) Dindatja! v. Raioram (’70) A.S.C. 1019. 

(17) HarjTial Kaur v. Kartar Kaur (’6S) A.P.&H. 
295. 
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acquired property as a limited owner happens to have lost her title thereto 
by alienation, surrender or otherwise and" of which she was not or could 
not be in juridical possession at the commencement of the Act. The right of 
a reversioner to repudiate the alienation made without legal necessity or 
other transaction in any such case effected before the Act came into operation 
and his claim to possession thereof from the transferee on the death of the 
female Hindu, or on the extinction of the limited estate otherwise has not 
been adversely affected or taken away by this section (18). Reference may 
also be made to the Notes at pp. 900-901 supra where mention has been made of 
the decision of the Supreme Court in Kotturuswami v. Veeravva and other 
decisions on the subject. The question of maintainability of such a suit was 
again examined by the Supreme Court and the same view was taken (19). 
The maintainability of a suit by a reversioner in any such case is not affected 
by this section or section 15 (110). 


There is a difference of opinion among some of the High Courts as to who would 
be the reversioners entitled to challenge any alienation of the nature mentioned above 
and made before the Act came into operation. In a case decided by the High Court of 
Mysore (111) the last male holder died in 1918 and the widow who inherited his pro¬ 
perty died in 1958 after the Act came into force. The widow having j>^rted with posses¬ 
sion of the property in favour of a donee before she could have become owner of the 
property by operation of this section, question arose as to who would be the reversioners 
entitled to challenge the abenation by the widow beyond her life time. It was held 
that the reversioners were to be ascertained according to the Hindu law operative at 
the tune of the death of the last male holder and not as of the date when the widow 
died in 1958. A similar view has been taken by the High Courts of Orissa (112) and 
Patna (113). A contrary view has been taken in the undermentioned decisions of the 
High Court of Punjab (114) according to which in any such case the succession would 
open on the death of the widow and the reversioners would be those who would have 
been the heirs of the last male holder if he had died in 1958, that is by reference to 
section 8 of this Act. In the latest decision of the High Court of Mysore, however, the 
viev/ has been expressed that the question falls to be settled as of the date when succes¬ 
sion opens, that is on the death of the female bfe estate holder (115). The High Courts 
of Andhra Pradesh (116) and Calcutta ( 117) have taken the same view. 


Surrender of estate by widow or other limited heir.—Where a valid 
surrender of her estate was made by a widow or other limited heir in favour 
of a female reversioner it did not, under the previous law, confer on the 
female reversioner any larger estate but merely accelerated the estate of such 
reversioner. The estate vested in her as a limited owner and on her death it 
passed to the next reversioner and did not revert to the widow or other 
limited heir who had by surrender completely effaced herself (§ 197). Any 
such case of the female reversioner in whose favour the surrender was made 
would invite the operation of the rule laid down in this section and her 


(/8) Hnrnk Singh v. KaiUuh Singh (’58) A.P. 581; 
(F.B.). Amor Singh v. S«u;a Ram (’60) A. Punj. 
530 (F-B.). [ifift by widow]. Sathuni Mj«ir v. 

Ratnn Kiicr (’63) A.P. 337 (surrender); Titlsi Ahir 
V. Sonirt (’82) A.P, 296. ytarudakkal v. Arugugha 
(’58) A.M. 2.55; I.L.R. (1958) Mad. 354; (1958) 1 
Mad. L.J. 101. Kanthimathinatha v. Vmjijapiiri 
(’63) A.M. 37; Sotniah v. HaUamnui (’59) A.A.P. 
244. 

(/9) Radlia Rani v. Hanuman Pratad (’66) A.S.C. 
216. 

((10) fankn v. Kisan (’59) A.M.P. 1; Bakurao v. 
NeroU (’61) A.B. 300; Sfamgla Balmukuud v. 
Nathiva (’71) A.P.&H. 365. Also see f.n. ((8) and 


I above. . 

711) Kempiah v. Girigamma (’66) A. Mys. 

712) Jandebi v. Upendra (’68) A. Orissa W 
Zi3) Chatnrbhui v. Sarbeshtcor (’67) A.P. 

Z14) K’jMip Singh v. Kamail Singh ( 61) A- 
li. 573; Bnnso v. Charon Singh (’61) A. 

Gtirmit Singh v. Taro Singh (’60) A. 
o V. Danhan Sen^rA (’60) A. Punj. 145; Harbf^^f 
Mohar Singh (’67) A. IM. 

Z15) Satijonara^ana v. Ssathamma (7J A. .. Y 

f 

Z16) Ramulu v. Narayana (’65) A.A.P. 4^. 

(17) Bepin Bchary v. Lakshasona C59) A.k^ 
a Lai V. Kuinud Behari (’57) A.C. 571. 
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interest in property possessed by her at the commencement of the Act would 
be treated as enlarged into full ownership. 

Reconveyance to the limited owner by the alienee of property alienated 
by her before the Act came into force.—A rather unusual situation arises 
where an alienee from a limited owner, for instance a widow, reconveys the 
property to the widow in consequence of a challenge by the reversioners 
or after the reversioners obtain a decree declaring that the alienation would 
not bind the reversioners after the death of the widow. The view has been 
taken in the undermentioned cases (118) that the widow would become an 
absolute owner of the property by operation of this section even though the 
reconveyance might have taken place after this Act came into operation. A 
similar view has been taken in a recent decision in a somewhat similar 
situation (119). 

. as full owner . —^The expression ‘full owner’ has been used in the 
sense of absolute ownership and in contradistinction to the term ‘limited 
owner’ which had received special signification under the old law. The im¬ 
possibility of exactly defining or circumscribing the right of absolute owner¬ 
ship, it is well understood, arises from various difficulties. The expression 
full ownership is used in this section in the context of proj>erty and denotes 
a right indefinite in point of user, unrestricted in point of disposition, unlimited 
in point of duration and heritable as such right by the heirs of the owner. 
In any such case covered by this section the disposition of such property 
by the female Hindu by a will executed by her after or even before she 
became full owner will be valid and operative since in either case the will 
can speak from the date of her death that is after she became full owner of 
the property (120). The ambit of this right cannot be cut down by any text 
rule or interpretation of Hindu law. Therefore, the right of disposition of 
any such property by the female Hindu will not be affected or controlled 
by any adoption by her after the Act came into operation (m). 

Explanation. —^The explanation is too plain to need any comment. It deals 
elaborately with the various sources and the sundry modes or manners of 
acquisition of property by a female Hindu and ends up with the words ‘in 
any other manner whatsoever’ and also refers to property held as stridhan. 
It may suffer from excessive caution but the object of the Legislature obvi¬ 
ously is to define the term ‘property’ as comprehensively as possible. 

In Mumialal v. Rajkumar (ml) the Supreme Court pointed out that this 
Explanation gives the expression “property” the widest connotation. 

Sub-section (2): Restricted estate. —The object of this sub-section is to 
confine the language of sub-section (1) to its own subject and to stress its co¬ 
existence with sets of provisions in other enactments such for instance as the 
Transfer of Property Act and the Indian Succession Act which may be applic- 

(MK) Jaaot fimnh V. Tfh Siin:h ('70) A.P.AH. (^20) LatUii Bai v. Thukur Siin-h (’08) A. I’luij. 
■'•W (K.H.)i V. rhanii (' 08 ) A.K(. -U. 

■407. (.'luirni (.'diKw/i V. Swlriyo Bfita (»i») PtinUhavcIli Amnuit v. Bauuilintiofn (*70) 

(*0.)> A. Ori,.., 107. A.S.C. 17;)0. 

iiin) v. Kun^il/uipcJl/kiin (*72) A.X(. I IU*). AUti f.n. (kl) 

aiul ii(>. 9U1-902 wIiitu llii^ mw* i% iiolcil. 
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able to Hindus. The object of tliis sub-section is also to make it abundantly 
clear that a restricted estate can even after the commencement of the Act 
come into existence in case of interest in property given to a female Hindu, 
by operation of transactions inter vivoSj by testamentary disposition, by de¬ 
cree or order of a civil court or under an award (m2). It is also intended to 
make it clear that any such restricted estate created prior to the commence¬ 
ment of the Act will not be enlarged into full ownership by operation of 
sub-section (1) if the gift, will, other instrument, decree, order or award 
had prescribed a restricted estate. Also see Notes on ^restricted estate* infra. 

In Badri Pershad v. Kanso Devi the Supreme Court pointed out that it 
would depend on the facts of each case whether the same is covered by the 
first or the second sub-section. It was observed that sub-section (2) is more 
in the nature of a proviso or an exception to sub-section (1). It can come 
into operation only if acquisition in any of the methods indicated in it is 
made for the first time without there being any pre-existing right in the 
female Hindu who is in possession of the property. The court also expressed 
agreement with the view that the object of the section was to remove the 
disability on women imposed by law and not to interfere with contracts, 
grants or decrees etc., by virtue of which a woman’s right was restricted (mS). 


. . acquired by way of , . —The expression acquired means that the 
female Hindu did not have any interest in the property prior to its acquisi¬ 
tion by her (7n4). The operation of the sub-section is confined to 
property acquired by a female Hindu in any manner stated in it and does 
not cover the case of a decree or any other instrument which merely declares 
her right in property in question when the title itself in the property was 
not really in dispute. Thus for instance if the female Hindu had prior to the 
date of the decree title to the property and what the decree really does is 
to declare that title she cannot be said to have acquired the property under 
that decree (m5). In order to invoke the application of this sub-section it is 
necessary to satisfy the essential condition that the instrument which limite 
or restricts the estate should itself be the source or foundation of the female s 
title to the property. If she had an existing interest in the property, the inter¬ 
position of any instrument will not affect the operation of sub-section (!)• 
The instrument, for instance, may be a decree or order or deed of partUion 
but if the pre-existing right was there, sub-section (2) cannot have the effert 
of taking the property out of the coverage of sub-section (1). In any sue 
case the mere fact that the instrument provides that the female Hindu is o 
have a limited estate or there is a restriction on her power of alienation or 
that the property will on her death revert to the next reversioner will no 
take the case out of the purview of sub-section (1). Such terms are ^ 

reiteration of the incidents of Hindu law applicable to limited estate (w 
In the Supreme Court case referred to above one G died in 1947 leaving 


(m2) quoted with approval in Jagonnatham v. 
Kunjithakatham (’72) A.M. 390. 

(n»3) (*70) A.S.C; 1963. 

(i/i4) Sarnpathl:«mori v. Lakshmi Ammal (*63) 
A.M. 50. Subbarreddi v. Cenchalamma (’62) 
A.A.P. 368. 

(m5) Sosod/ior v. Tara Sundari (’62) A.C. 438. 


fanak Dulari v. Dist. Judge Kanpur, (’61) AJi. 
Gurunath Ch^y v. 

A M 4‘’9- Pattabiraman v. Paritatnam 
r70) A.M.' 257; Kaliammcl v. 

A.M. 451; Bapusaheb v. Gangabai ( 73) A.B. 
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surviving four sons by his predeceased wife and one son by his second wife 
K who also survived him. G left considerable self acquired property. Some 
differences arose between these heirs in respect of partitioning of the pro¬ 
perty among them and the arbitrator who was appointed made his award 
which was made an order of the court. The awaitl stated that K would have 
a widow’s estate in the share allotted to her. It was held that she had acquired 
an interest in the property left by G by virtue of the Hindu Women’s Right 
to Property Act, 1937 and became absolute owner of the property allotted 
to her as the case was covered by sub-section (1) and the Kxplanation to 
it and sub-section (2) was not attracted simply because there was a partition 
and an award (m3). On the same principle, for instance in case of two 
female Hindus who inherited prop>erty from their husband and then divided 
the same between them by an instrument of partition, it cannot be said that 
they acquired their property under such instrument. The partition merely 
caused adjustment of the proprietory right which had already arisen. In the 
context of the present section they must be said to have acquired their 
interest in the property as heirs of the husband and not under the instrument 

(m7). 

The question in these cases will be mostly one of construction of the 
instrument and ascertainment of the intention therein expressed. As pointed 
out by the Supreme Court (m3) it will depend on the facts of each case 
whether the same is covered by the first sub-section or sub-section (2). The 
facts have to be examined in the light of the principles stated above. Where 
there is a dispute about property between rival claimants and it is settled 
by a compromise the title of the female Hindu flows from the compromise 
since each party gives up its respective claim and accepts the compromise 
as the basis of its title (m8). Where there were bona fide disputes as to title 
itself and in a compromise decree passed in 1924 between an adopted son 
and his widow mothers, the son got half share in the property in dispute 
and the widows got the remaining half share with certain other stipulations, 
it was held that only a restricted right was given to the widows and the 
case fell under the present sub-section (mmS). 

A restricted estate may be created by a will (m9). Where A. executed 
a will under which he bequeathed his property to B but gave her only a 
limited estate and prohibited her from making any alienations and the pro¬ 
perty was after B’s death to go to certain male heirs of the testator the case 
was held to be governed by the rule enacted in the present sub-section (mlO). 

A deed of partition between members of a joint Hindu family would 
not ordinarily fall under the description of “any other instrument” prescribing 
a “restricted estate” within the meaning of this sub-section because no fresh 
title is created by a partition deed among the members of a joint Hindu 
family (mil). As a general rule a partition deed of this nature declares the 


(ni7) Srj>n|Ki(/iA;(irmin v. L^kthmi Afnmal supra. 
(n»B) Kirpo v. Bakhtauar Singh (’64) A. Punj. 
47-1, 

(mntS) Mali Dtao v. Dodhi Das ('60) A. Om5« 
81; Scctharuinayya v. Pifraiah ('64) A.A.P. 545. 
(W9) Kami v. AVnru (’71) A.S.C. 745. 

(mlO) Ainh Singh v. flam Sini;/) (’59) A.J.&K. 


92 (F.B.); Rai Kumar v. Prem Prakash Kaur (’72) 
A P-flcM. 459. 

(mil) fagannatitpuri v. Codabai (’68) A.B. 2-5: 
Also soe Udhav Shankar v. Tarabai (’68) A.B. 808; 
Puma Chandra v. Nim«’ Charon {'68) A. OrisiB 
196. 
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existing rights of the parties and even when it declares and allots a share in 
favour of a female Hindu member of the family and defines the property 
allotted to her it does not of itself become the source or foundation of the 
female’s title to such property. The instrument only crystalises, declares or 
recognizes her pre-existing rights and the case does not come under the 
coverage of this sub-section. On the other hand, a partition deed may go 
beyond this and in fact record a bona fide compromise of disputed claims 
between the female member and the other members. It may also embody a 
bona fide family settlement or family arrangement and if on a proper inter¬ 
pretation of the instrument the court comes to the conclusion that the inten¬ 
tion of the parties was to create a ‘restricted estate’ of the nature visualised 
by this sub-section the case would fall within its purview regard being had 
to the principles discussed above (Tnl2). 


Property given in lieu of maintenance.—There is no difficulty as to the 
effect of any instrument giving specified {property for maintenance to a Hindu 
widow where the instrument is executed after the death of her husband 
after the Hindu Women’s Right to Property Act 1937 came into operation. 
The pre-existing right of the widow being there the instrument though it 
speaks of limited interest or restriction on alienation would not fall under 
this sub-section and the case would be covered by sub-section (1) with the 
result that she would become absolute owner of such property. In such cases 
where the husband died after the 1937 Act came into operation the widow 
acquired her right under that Act and the subsequent instrument would 
be regarded as merely declaring the pre-existing title in the widow. The 
instrument would not be the source or foundation of her title. There is, 
however diversity of judicial opinion as to the application of this sub-section 
where a coparcener had died before the coming into operation of that Act 
and the widow did not acquire any interest in the joint family property 
but was only entitled to maintenance out of the same. In cases falling under 
this category there were instances where the widow was assured of this 


right of maintenance by allotting property to her for life under instruments, 
for instance, of agreements, compromises, awards or decrees of court. There 
are decisions which proceed on the footing that her right to be maintained 
from the family property though crystalised, declared or recognized in any 
such instrument was a right in existence prior to such instrument and hence 


not covered by sub-section (2) and the widow has been held to have become 
absolute owner of the property by regarding the case as within the purview 
of sub-section (1) read with the Explanation to it which is inter alia to the 
effect that ‘property’ in sub-section (1) includes property acquired “in lieu 
of maintenance or arrears of maintenance” (n). The decisions to the contrary 


(rn\2) For instance see Jaria Devi v. Shycm 
Sunder (*59) A.C. 338. Also see Kirpo v. Bakhta^ 
tear Shtffh (*64) A. PiLof. 474: But every family 
nrrangement or settlement need not fall under sub-^ 
i^ection I2), Lachhia v. Tiani Shankar ('66) A.P. 191. 
Nor need everv compromise, Ude Chand v. Raio 
ree) a. Pun|. 329; Mahndeo v, Bensraii ('71) A.P. 
513; Rnphnnnth v. Bhimsen f'65) A. Orissa 59. 

(n) Bapttwheb v. Gangabni ('72) A.B. 16; Gcdam 
V. Vcnkataraialii ('65) A.A.P. 66; Someshwar v. 
Sifom/ Nath ('70) A.P. 348. (In such a case thoueh 
the female Hindu cannot be said to be limited 
owner of the property still the inclusive definition 


of the word property in the Explaoatioo. .ccordinf 
to this decision, makes her a limited tmiier for 
purpose of sub-section IJ: ^e. v 

re-l) Puni. 114; Suhagwanu v. 

('68) A.A. 419; Bindbashini ' • 0 * 

mnngouJa v. Hanamangouda ('72) J 

Also see Kunii Thommonv. t 

Kerala 264. And see 

Anantha (*66) A. Kerala 66; Chanamma v. L, g- 
amma ('72) A. Mys- 333. 
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rest on the basis that her right to be maintained out of the family property 

pertv fOT‘tL'" ^she acquired right to^ro- 

^rty for the fost time under the instrument, award or decree and therefore 

accordmg to these decisions the case would fall under the purview of sub- 

^tion (2) and the wdow has been held to be entitled only to the “restricted 

^ate prescri^d imder the instrument, award or decree (nl). Most of the 

decisions which take the former view lay stress on the language of the 

^l^aUon whereby the expression “property” includes property acquired 
by the female Hindu m lieu of mflint^na 


WMe the relevance of the Explanation cannot be overlooked, it has to 
be emphasised that an essential condition of the application of sub-section (1) 
read with the Explanation is that the property must have been “acquired’' 
by the female Hindu. It would not be sufficient in order to invite the operation 
of sut>section (1) that she had been put in possession of the property in lieu 
of mamtenance. It would not be correct to say that the mere fact that she 
was put in possession of the property in lieu of maintenance created in her 
any title in the prc^rty. The right of maintenance even of a Hindu widow 
IS an indefimte right which falls short of a charge; and even when it is 
made a ch^ge, as is well-established, it does not create any interest in the 
property like a mortgage. In examining the ambit and operation of this 
s^tion the Supreme Court has observed that possession alone is not suffi¬ 
cient to attract the operation of the section and that the property contemplated 
in the section is clearly property to which the female Hindu has acquired 
some kind of title however restricted the nature of her interest may be (n2). 
It is submitted that it is not possible to expect any general rule applicable 
to all cases of property given for maintenance. It cannot be said that because 
of the Explanation all such cases must fall under the coverage of sub-section 
(1). The decision in each case must depend on the construction of the 
instrument, award or decree and the facts of the particular case which would 
be examined in the light of the principles which emerge from the decisions 
of the Supreme Court to which reference has already been made and without 
undue emphasis on the Explanation to sub-section (1). 

Decree .—^This sub-section contemplates only those cases where the decree 
m question had become final and was not under appeal when the Act came 
into force (n3). The decree must be the source of title (n4). 

Restricted estate .—The sub-section does not require that the restricted 
estate must be prescribed in express terms. Normally any acquisition of pro¬ 
perty covered by this sub-section would be by an instrument in writing or 
by a decree or award (n5). Whether any restricted estate has been created 


(nl) PnHabhfrdMMA v. Parifatom Amnial (’70) 
A.M. 2^7; CiifUfia<1han v. Noooncvlluimnui (’€7) 
A.M. 429; Thawnmal v. Saldiitiiial (’72) A.M. 83; 

V. Swi>riUAaf»4« (’72) A.M. 279; XVmp- 
niirtti V. 2»/i(jrUara;taA (’73) A. lllys. 06; Chanainmm 
V- I.mMtuma (’72) A. My<. 333; Nttruyan v. Tara 
(70) A. OriMA 131; Chaml v. Si$kh(Uvi 

(/O) A. n.ij. 2HS. Ill V. S. niUlili V. TtUiuatinna 
( 09) A.A.P. 300 wiii ti for nmiiit«*n- 

untr mill <tiil»<<<liii-nilv * coiitpnmux*. 

iiUo Ito niitiW to BiM<(roo v. Kiutitlii (’71) 
A.tAK. M2. 


(r?2) Eramrrui v. Vevrupana (’66) A.S.C. 1879. 
(h3) Annopiimnmina v. Bhima Sankvrrao (’60) 
A.A.P. 359; Pathiimma Bcehi v. JCru/man Amri 
(’61) A. Kernla 247; Bampali Devi v. Chando Bibi 
(’66) A.A. 5H4 (D<>rm must olio he one nffnrdinK 
foiindalltm of title and n«»t merely di-<InrntoryJ- 
Sar(uuyir/i< Amiruit v. Atinntha (’68) A. Kcr.ila 66- 
VinktiHkmn v. VenkotaredUi (’.59) A.A.P. 1.58. 

(ii4) C/i<i//m flrtiii V. lihuri (’69) A. Delhi 273. 
(»i.5) AeeordinK to the Punjab Hiuh Court there 
«on lie an oral «ift within the nmhit of this mb- 
SK^tion. Blatula v. Duniii Chund (’63) A. Punj. 34. 
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or not in any such case must obviously be a question of construction to be 
determined in accordance with the canons of construction applied with regard 
to such instrument, decree, order or award. 

Restrictions by way of conditions or limitations envisaged by this sub¬ 
section must be such as are recognised as valid. They must not be repugnant 
to or prohibited by any statutory enactment affecting the parties and where 
there is no statutory rule affecting the matter they must be such as do not 
result in any estate unknown to Hindu law. 

Ciuil Cmirt .—The expression “Civil Court” in this sub-section has been 
interpreted by the High Court of Orissa as including a Deputy Commissioner 
acting as revenue court (n6). 


15. (1) 

General rules of 
succession in the 
case of female 
Hindus. 


The property of a female Hindu dying intestate shall 
devolve according to the rules set out in section 16,— 

(a) firstly, upon the sons and daughters (including 
the children of any pre-deceased son or daughter) 
and the husband; 


(b) secondly, upon the heirs of the husband; 

(c) thirdly, upon the mother and father; 

(d) fourthly, upon the heirs of the father; and 

(e) lastly, upon the heirs of the mother. 


(2) Notwithstanding anything contained in sub-section (1), 

(a) any property inherited by a female Hindu from her father 
or mother shall devolve, in the absence of any son or 
daughter of the deceased (including the children of any 
pre-deceased son or daughter) not upon the other heirs 
referred to in sub-section (1) in the order specified therein, 
but upon the heirs of the father; and 

(b) any property inherited by a female Hindu from her husband 
or from her father-in-law shall devolve, in the absence ot 
any son or daughter of the deceased (including 

of any pre-deceased son or daughter) not upon the o ^ 
heirs referred to in sub-section (1) in the order speci 
therein, but upon the heirs of the husband. 


Succession to property of a female dying intestate. This ^ 

pounds a definite and uniform scheme of succession to 

female Hindu who dies intestate after the commencement ot ^ 

rules laid down in tliis section are pivotal and have to e ^ ^ther 

rules set out in S. 16. They have also to be read 
sections in the Chapter which contain supplementary 

merely explanatory but lay down substantive rules mvol vmg legal prmcip^ 

(n6) Arakhita v. Hari ('63) A. Orissa 162; I.L.R. (1963) Curt. 628. 
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The section p-oups the heirs of a female intestate into five categories 
de^ribed as entries (a) to (e) and specified in sub-section (1). Sub-section 
(1), however, is not a complete statement of the law. Two exceptions both 
of the s^e nature, are engrafted by sub-section (2) on the otherwise uniform 
order of succession prescribed by sub-section (1). Broadly stated the two 
exceptions are that if the female dies without leaving any issue, then (1) in 
resect of projierty inherited by her from her father or mother, that property 
will devolve not according to the order laid down in the five entries but 
upon the heirs of the father; and (2) in respect of property inherited by 
ner from her husband or father-indaw it wiU devolve not according to the 
order laid down in the five entries but upon the heirs of the husband. 


The two exceptions mentioned above are confined to property “inherited” 
from the father, mother, husband and father-in-law of the female Hindu 
and do not affect property acquired by her by device under a will of any 
of them. Property acquired by her under any device or bequest under a 
will from any such person would devolve on her death in the manner pres¬ 
cribed in sub-section (1). Reference may be made to Notes under sub¬ 
section (2) infra. 


Under the previous law—succession to Stridhan—Woman's property— 
varied according as a woman was married or unmarried and according as she 
was married in an approved form or in an unapproved form. It also varied 
according to the source from which the Stridhan came and the mode and 
manner of her acquisition of the property. The rules of descent of the differ¬ 
ent schools also varied. S. 14, it must have been noticed, abolishes the various 
kinds of Stridhan and property of every kind possessed by a female Hindu 
howsoever acquired and whenever acquired becomes now her absolute pro¬ 
perty. The present section which has to be read in conjunction with sec. 16 
evolves a new and uniform order of succession to her property and regulates 
the manner of its distribution. The provisions in sub-section (1) and sub¬ 
section 2 (a) of section 15 do not apply to persons governed by Marumakkat- 
tayam and Aliyasantana laws as will be seen from sec. 17. 


The heritable property of a female intestate devolves upon her heirs 
enumerated in the five entries. Among heirs so specified those in entry (a) 
are preferred to those in entry (b); the heirs in entry (b) are preferred to 
those in entry (c) and so on in case of succeeding entries (nl ), Therefore, 
it is only in case of failure of the heirs specified in entry (a), but not until 
then, that the property will devolve upon the heirs listed in the next entry 
and similarly in order of succession. 

When property devolves by operation of Entries (b), (d) or (e) of sub¬ 
section (1) upon the heirs therein mentioned it is the property of the deceased 
female of which devolution takes place and not of the property of the husband 
or father or mother (tiS) . 


Properly.—The expression ‘property’ in this section means property of 
the deceased heritable under the Act. It includes both moveable and immove- 



(n7) S« 16, Rule 1. thammal v. Momachandran (*63) A.M. 255. 

(h 8) Hcfurmce may be made to Arunachala^ 
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able property owned by a female Hindu and acquired by her by inheritance; 
or by devise; or at a partition; or by gift from any person whether her 
relative or not (before, at or after her marriage); or by her own skill or 
exertion; or by purchase; or by prescription; or in any other manner what¬ 
soever (o). It also includes all property which was held and possessed by 
her at the date of the commencement of the Act and of which she is declared 
to be the full owner by section 14 of the Act. It also includes agricultural land 
subject to this that legislation relating to prevention of fragmentation of 
agricultural holdings or fixation of ceilings or the devolution of tenancy rights 
in respect of such holdings is not to be affected by anything contained in. the 
Act. But the rules of succession laid down in this section do not apply to 
property expressly excluded from the operation of the Act by sec. 5. 

'Hie rules of succession laid down in this section cannot apply to property 
acquired by a female under an Instrument or a decree or order of a civil 
court or under an award which itself prescribed a restricted estate in such 
property. In any such case succession to such property would be controlled 
by the nature and extent of the restricted estate thereby created (p). 

Nor can the rules of succession laud down in this section apply to the 
case of the death of a female, who had acquired property as a limited owner 
and alienated the same before the commencement of the Act. In her case 
section 14 would not become applicable as the property cannot be regarded 
as property of the deceased intestate (pi). 

Property of a female Hindu ,.. shall devolve.—The language of the section 
and particularly the words “shall devolve” plainly indicate that the section 
is prospective in its operation. It applies where death of a female intestate 
and consequent devolution of her property takes place after the commence¬ 
ment of the Act and does not govern succession to the property of a female 
Hindu whose death took place before the Act came into force. In the latter 
case all questions of inheritance would be determined according to the pre¬ 
vious law. 

Order erf succession-—Ihe effect of the rules laid down in this section is 
that the property of a female intestate will devolve as summarised in the 
following propositions (p2): 

(1) The general order of succession laid down in entries (a) to (e) in 
sub-section (1) applies to all property of a female intestate howsoever 
acquired except in case of property inherited by her from her father, mother, 
husband or father-in-law. 

(2) In case of a female intestate leaving a son or a daughter or a child 
of a predeceased son or of a predeceased daughter, that is leaving any issue, 
all her property, howsoever acquired, devolves on such issue regardless o 
the source of acquisition of the property and such issue take the property 


(o) Cf. Explanation to Sectioo 14(1). 

(p) See Section 14(2). 

(pi) flenuAra Bala v. Aftctni Kumar (’61) A.P. 
498. Reference may also be made to the Notes 
under section 14 supra. 


(p2) In these propoaitions and subsequent No^ 
the subject the word "issue” 

of a predeceased dauihter of 

_ jB, ton of a predeceased 

a^~ dao^itar of a predeceased daughto-. 


daiighter. 
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simultaneously; and if the husband of the intestate is alive they take simiil 

S^oe^f I “ n (a) • In such a case sub-section 

\2) does not at all come into operation, 

V,, 1 °^ 1 female intestate dying without issue but leaving her 

husband, the husband will take all her property, except property inherited by 

her from her father or mother which will revert to the LirV of the L her 0 
existence at the time of her death. idiner m 

(4) In case of a female intestate dying without issue property inherited 

T \“^band or father-in-law. (the husband beOg Ld) Olu 

0 *^“sl’and and not in accordance with the generalOrder 
of succession laid down in sub-section (1). 

(5) In case of a female intestate dying without issue property inherited 
by her from her father or mother will revert to the heirs ofthe fathe" in 
existence at the time of her death and not in accordance with the 

order of succession laid down in sub-section (1). 

Propositions (3) , (4) and (5) above state the special order of succession 
which « confined only to property acquired by the female intestate from the 

Titt Z™h.5'Sr """ ““““i 


hl-58 
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GENERAL ORDER OF SUCCESSION 


Entry (a) 


These are specified 
in the Entry as 
children of pre¬ 
deceased son or 
daughter. 


f 




L 


Son 

Daughter 

Son of a predeceased 
son 

Daughter of a pre¬ 
deceased son 

Son of a predeceased 
daughter 

Daughter of a prede¬ 
ceased daughter 

Husband 


These are heirs speci¬ 
fied in Entry (a). They 
take simultaneously* 
and to the exclusion of 
those specified in the 
subsequent entries. 


A + T+ ■ ejyression son’ used in Entry (a) has not been defined in the 

^ ^ both a natural son and a son adopted in accordance with 

the law relating to adoption among Hindus in force at the time of the adop- 

u j ^^se of a female intestate who had remarried after the death of her 

husband or after divorce her sons by different husbands would all be her 

natural sons and entitled to inherit the property left by the female Hindu 

regardless of the source of the property: [See lUustrations to Entry (a) 
at p. 917 infra.'] 

The proviso to sec. 3(1) (j) in terms lays down infer alia that illegitimate 
children shall be deemed to be related to their mother and any word in the 
Act expressing relationship or denoting a relative shall be construed accord- 
ingly. Therefore, the expression ‘son’ used in this entry also includes an 
illegitimate son. For ‘Son born of a void or voidable marriage’ reference 
may be made to Notes under that heading at pp. 867-868 supra and Illustra¬ 
tions given there. 


An adopted son would be included in the expression ‘son’ used in this 
entry; that is if the female intestate was in the position of the adoptive mother. 
Under the old law in force prior to the coming into operation of the Hindu 
Adoptions and Maintenance Act, 1956, a son could be adopted by a male 
and in certain cases a wife could adopt a son to her husband and a widow 
could adopt a son to her deceased husband. In all such cases of adoption, 
made before that Act came into operation, the adopted son will be an heir of 
the adoptive mother under this Entry. 

Under the Hindu Adoptions and Maintenance Act, 1956 (sec. 14), a son 
adopted by a Hindu who has a wife living, is deemed also to be her adopted 
son and she is in the position of his adoptive mother; and when the adoption 
is made by a person who has more than one wife, the seniormost in marriage 
among them is deemed to be the adoptive mother and the others to be his 
step-mothers. In any such case the adopted son will be a ‘son’ of the adoptive 
mother within the meaning of this Entry. 


* But in accordance with Rules in section 16. 



S. 15 


THE HINDU SUCCESSION ACT 


915 


Under sec. 8 of the Hindu Adoptions and Maintenance Act, 1956, a female 
Hindu, who is not married or if married whose marriage has been dissolved 
or is a widow or whose husband has renounced the world or ceased to be a 
Hindu or has been declared by a court to be of unsound mind, has now the 
capacity to take a son or daughter in adoption to herseli. Such a son is, 

therefore, an heir under this Entry. Reference may be made to Notes under 
s. 8 of that Act. 


Also see “RelaUve by adoption” at pp. 864-865 supra and sections 5, 7, 8, 
12 and 14 of the Hindu Adoptions and Maintenance Act, 1956. 

A step-son is not entitled as ‘son’ to inherit to his step-mother as one of 
the heirs under this Entry but he can succeed to her property as an heir of 
her husband under Entry (b) of the sub-section (p3). 

A posthumous son of her husband by her is as much a natural son of the 
female as a son born during the lifetime of her husband (q). 


DAUGHTER.—The rules relating to a ‘son’ stated above apply mutatis 
mutandis to the case of a daughter. Illustrations under Entry (a) ’may also 
be seen: p. 917 infra. 

Adopted son and adopted daughter—Under the provisions of the Hindu 
Adoptions and Maintenance Act, 1956, it is competent to a female Hindu to 
have both an adopted son and an adopted daughter. Therefore, under this 
Entry both an adopted son and an adopted daughter can be her heirs and 
take simultaneously. 


SON OF A PREDECEASED SON—The son of a predeceased son is 
entitled to succeed as a child of a predeceased son under Entry (a) and 
includes both a natural son of a predeceased son and a son of a predeceased 
son adopted by the latter in accordance with the law relating to adoptions 
among Hindu in force at the time of adoption. The proviso to sec. 3(1) (j) 
lays down inter alia that illegitimate children shall be deemed to be related to 
their mother and their legitimate descendants shall be deemed to be related 
to them and to their mother, and any words expressing relationship or denot¬ 
ing a relative shall be construed accordingly. Therefore, a legitimate son of 
a predeceased illegitimate son of a female is an heir under this Entry. A 
posthumous son of the predeceased son is also included in this Entry. 

Also see ‘‘Relative by adoption” at pp. 864-865 supra and sections 5, 7, 8, 
12 and 14 of the Hindu Adoptions and Maintenance Act, 1956. 


Also see “Son” supra. 
p. 917 infra. 


Illustrations under Entry (a) may also be seen 





(p3) iialiappa v. Shioappa (’62) A. Myi. 140. 


(q) See S. 20, Infra. 
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DAUGHTER OF A PREDECEASED SON.-The rules relating to son 

o a predeceased son stated above apply mutatis mutandis to die case of a 
daughter of a predeceased son. 

Also see “Son” and “Daughter” siipra. Illustrations under Entry (a) 
may also be seen p. 917 infra. ■> v / 


SON OF A PREDECEASED DAUGHTER.-The son of a predeceased 
daughter is entitled to succeed as a child of a predeceased daughter under 
^ ry (a) and includes both a natural son of a predeceased daughter and a 
son of a predeceased daughter adopted by the latter in accordance uith the 
law relating to adoptions among Hindus in force at the time of adoption. If 
the daughter had remarried after the death of her husband or after divorce 
her sons by different husbands would all be her natural sons. Pro\-iso to 
section 3(1) (j) lays down that illegitimate children shall be deemed to be 
related to their mother and their legitimate descendants shall be deemed to 
e related to them and to their mother, and any words expressing relationship 
or denoting a relative shall be construed accordingly. Therefore, a legiti¬ 
mate son of a predeceased illegitimate daughter of a female is an heir under 
this Entry. A legitimate son of the predeceased daughter who was in her 
womb at the time of the death of the intestate is also included in this Entry. 

Also see Relative by adop-tion” at pp. 864-865 supra and sections 5. 7. 8, 
12 and 14 of the Hindu Adoptions and Maintenance Act, 1956. 

Also see Son” and ‘^Daughter” supra. Illustrations under Entry (a) 
may also be seen: p. 917 infra. 


DAUGHTER OF A PREDECEASED DAUGHTER.—The rules relating 
to son of a predeceased daughter stated above apply nuttatis mutandis to the 
case of a daughter of a predeceased daughter. 

Also see “Son” and “Daughter” supra. Illustration under Entr^* (a) 
may also be seen: p. 917 infra. 


HUSBAND.—The husband entitled to succeed under this entry must be 
a person who was lawfully married to the female intestate and whose marriage 
had not been annulled or dissolved by a decree of a court or dissolv'ed by any 
valid custom governing the parties (r). In general, the effect of annulment 
or dissolution of marriage is total severance of all relationship between the 
divorcee and the other spouse as also his relations. But a decree for judicial 
separation or non-compliance with a decree for restitution of conjugal rights 
does not have the effect of dissolving the marriage. Illustrations below may 
also be seen. 


(r) SecUon 29(2), Hindu Marriage Act, 1955. 
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Illustrations: Entry (a) 

^ leaving her surviving a son S; two daughters D and Dl; DD2 the 

D2; SSI the adopted son of a predeceased son SI- 
SSS2 the son of a predeceased son of a predeceased son S2. All the property of A 
howsTOver acquired, wil! devolve simultaneously upon S, D, Dl, SSI and DD2 as heirs 

*u although a great-grandson of A will not succeed as her heir 

with the others (s). He is not an heir under Entry (a) and will be excluded by the 
Others who are heirs specihed in that Entry. ^ 

A I. *?■ ^ leaving her surviving a son S; an adopted daughter D; and her husband H. 
All the property of A, howsoever acquired, will devolve simultaneously upon S. D and 
M as heirs specified in Entry (a). 

u leaving her surviving a son S by her first husband and property which 

she had inherited from her second husband B. The property will devolve upon S 
under Entry (a) and not upon the heirs of B. (si). ^ 

llv ^ leaving her surviving a son S by her first husband and a daughter D 

husband. All the property of A howsoever acquired and including 
property u^ented by her from either or both her predeceased husbands will devolve 
upon S and D in equal shares (ssl). 


5. See Illustration under Sub-section (2): Clause (b) infra. 


GENERAL ORDER OF SUCCESSION (contd.) 

Entry (b) 

HEIRS OF THE HUSBAND.—Failing all heirs of the intestate female 
specified in Entry (a), but not until then, all her property will devolve upon 
the heirs of the husband as heirs specified in this entry. But property that she 
might have inherited from her father or mother will not devolve upon them 
and will devolve upon the heirs of the father. 

The devolution upon the heirs of the husband of the female intestate 
shall be in the same order and according to the same rules as would have 
applied if the property had belonged to the husband and he had died intes¬ 
tate in respect thereof immediately after her death (sec. 16, rule 3). The devo¬ 
lution of the property of a male intestate is governed by the general rules of 
succession declared in sec. 8; the order of succession laid down in s. 9; and the 
rules of distribution of property stated in sec. 10; and must be in accordance 
with other relevant provisions of Chapter II. Therefore, in case of a female 
intestate who dies without leaving any issue or her husband, the terminus a 
quo will be the husband of the intestate as if he were the propositus and the 
ascertainment of the heirs will once again commence from Class I of the Sche¬ 
dule. 

Where a female intestate had remarried after the death of her first hus¬ 
band the “heirs of the husband” would be the heirs of the second husband 
who if alive at the time of the death of the intestate would himself have 


(s) But failios hcir$ in Entry (a) he may sue- 
ceed to her property as an heir of the husband 
under Entry (b). See Ulus. 1 at p. 918, infra. 
Reference may also be made to the pedegree in 
facts of Afiiimrifoi v. Raikumtir (*62) S.C* 1403. 
(tl) Ratna Anamla v. Bhitna (*69) A.B. 205; 


Keshri Lodhi v. Harprasad (*71) A.M.P, 129. 

(Ml) Reference moy be made to Ram Kali v. 
Sofion Lai (*72) P,4cH, 419. Also see Gurbachan 
Sineh V. lUiichar Singh (’71) A.P.&II. 240 (son of 
second hiubaod]. 
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n entitled to succeed as her husband under entry (a). Therefore, so far 

as the expression “heirs of the husband” relates to the general order of suc- 

^ssion laid down in sub-section (1), the heirs contemplated in entry (b) must 

be tlie heirs of the last husband, that is of the person whose widow the intes- 
tate was at the time of her death. 


The fwsition however, is quite different in respect of a case governed by 
clause (h) of sub-section (2) which has the effect of laying down a special 
order of succession under which in case of a female intestate who dies with¬ 
out issue the property inherited by her from her husband or father-in-law 
does not devolve upon the other heir or heirs referred to in sub-section (1) 
m the order specified therein, but upon the heirs of the husband. It follows 

context that the heirs of the husband mentioned in sub-section 
( ) ( ) are not the heirs of the husband she had married after the death of 
er first husband but heirs of ''the husband’" whose property she had 
mhented as his widow; and in case of property inherited from her father-in- 
law which could only be as the widow of a predeceased son, the heirs there 
contemplated are heirs of the husband’' from whose father she inherited 
t e property. Therefore in resi>ect of property that the intestate might have 
erited from her first husband or the father of the first husband as the 
widow of a predeceased son such property will, in the event of her dying 
without issue, devolve upon the heirs of that husband. In such a case the 
heirs of the second husband cannot succeed to the property of the intestate so 
inherited by her. Reference may be made to ‘Clause (b) ’ at pp. 924-925 infra. 


Illustrations: Entry (b) 

1. A dies leaving her surviving SSS the son of a predeceased son of a predeceased 
son and SDS the son of a predeceased daughter of a predeceased son and HB the brother 
of her husband H. A’s property will devolve on 5S5 alone as the heir of her husband 
under this entry. 5S5 is the heir of H specified in Class I of the Schedule and SDS and 
HB are heirs specified in Class II of the Schedule. SSS will, therefore, exclude SDS 
and HB. 

2. A dies leaving her surviving S and D the son and daughter of her deceased 
husband by another wife; and her brother B. A's property will devolve on S and D 
under this entry as heirs of the husband. Property that A might have inherited from 
her father or mother will not devolve on S or O and will devolve on B as an heir 
of A's father. 

3. A dies leaving her surviving SHB and DHB the son and daughter of her 
husbands brother and HS her husband’s sister. i4’s property will devolve on the heirs 
of her husband H. HS the husband’s sister will take the property to the exclusion of 
SHB and DHB as she is an heir specified in entry II of Class II of the Schedule while 
SHB and DHB are heirs specified in entry IV of that class. 

4. A dies leaving her surviving SW the widow of S her predeceased son and B 
her brother. The property of A will devolve upon as the heir of her husband under 
this entry. 

Note: These illustrations must be read subject to the Rules relating to special order 
of succession under subrsection (2). 
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GENERAL ORDER OF SUCCESSION (contd.) 

Entry (c) 

'] These heirs spiecified in Entry (c) succeed 
^ simultaneously and share the property 
I equally and to the exclusion of those 
J specified in the subsequent entries. 

MOTHER ANX) FATHER.—Failing all heirs of the intestate female 
specified in entries (a) and (b), but not until then, all her property, howsoever 
acquired, will devolve upon her mother and father. 

The property that will devolve under this entry will include property 
inherited by her from the mother when the intestate is survived by the father 
and property inherited by her from the father when the intestate is survived 
by the mother. 

MOTHER.—The expression ‘mother* includes both a natural mother and 
an adoptive mother of the intestate. Under the general law in force prior to 
the coming into operation of the Hindu Adoptions and Maintenance Act. 1956, 
adoption of a daughter was unknown. But under the Act of 1956.. which is 
the first statutory recognition of the status of an adopted daughter, it is now 
competent to a male as well as a female Hindu to take a daughter in adoption 
to himself or herself. A daughter adopted by a Hindu who has a ^^ife li\'ing, 
is deemed to be wife’s adopted daughter and the wife is in the position of 
the adoptive mother; and when the adoption is made by a person who has 
more than one wife, the seniormost in marriage among them is deemed to be 
the adoptive mother and the others to be step-mothers (s2). Again under sec. 
8 of the Act of 1956, a female Hindu who is not married or if married whose 
marriage has been dissolved or is a widow or whose husband has renounced 
the world or ceased to be a Hindu or been declared by a court to be of un¬ 
sound mind, has now the capacity to take a daughter in adoption to herselj. 
In any such case the adoptive mother will be a ‘mother* of the adopted 
daughter within the meaning of this Entry. Adoption has the effect of sever¬ 
ing all the ties of the daughter with her natural parents and their family and 
therefore her natural mother is not entitled to succeed to her property as an 
heir under this Entry. 

Unchastity of a mother is no bar to her succeeding as heir to her daugh¬ 
ter; nor does remarriage constitute any such bar. 

A mother is entitled to succeed to the property of her illegitimate daugK- 
ter as an heir under this Entry read with sec. 3(1) (j). 

A step-mother is not entitled as ‘mother’ to inherit to her step-daughter 
as one of the heirs under this Entry but she can succeed to her property as an 
heir of her father under Entry (d). 

Also see Notes imder “Mother” at pp. 871-872 supra. 


Mother 

Father 


(42) 14» Hindu Adoptions and Maintenance Act» 1956» 
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FATHER.—The expression ‘father’ includes both a natural father and 
an adoptive father of the intestate. The rules relating to ‘father’ bv adoi> 
tion of a male intestate stated at pp. 873-874 supra apply mutatis mutandU 
the case of an adoptive father of a female intestate. 

Also see Notes under “Father” pp. 873-874 supra. 

Illustration: Entry (c) 

and har‘“mo^’r''bmther''“l atep-mother. a step-brother 

mothe.. At. the It 


GENERAL ORDER OF SUCCESSION (contd.) 

Entry (d) 

HEIRS OF THE FA'ITIER.—Failing all heirs of the female intestate 

specified in Entries (a) to (c), but not until then, all her property howsoever 
acquire^ wiU devolve upon the heirs of her father. The devolution upon the 
eirs o e ather shall be in the same order and according to the same rules 

^ property had belonged to the father and he had 

intestate in respect thereof immediately after her death (sec. 16, rule 3). 

e evo ution of the property of a male intestate is governed by the general 
ru es o succession declared in sec. 8; the order of succession laid dowm in sec. 
9; and the rules of distribution of property stated in sec. 10. Succession in a 
case falling under this entry will be in accordance with those sections and other 

P^®y^^^°ns of Chapter II. Therefore in case of a female intestate 
where there is no heir specified in any of the first three entries [(a) to (c)] 
the temniniis a quo will be the father of the intestate as if he were the pro¬ 
positus and the ascertainment of the heirs will once again commence from 
Class I of the Schedule. 

Illustrations: Entry (d) 

1. A dies unmarried leaving her surviving her step-mother FW and her brother B. 
As pmper^ will devolve on FW and B as heirs of her father under this entry. Property 
that she might have inherited from her own mother will also be included because it will 
not on A s death devolve upon the heirs of the mother but upon the heirs of the father 
under sub-section (2) (a). 

2. A dies unmarried leaving her surviving her brother B and WBl the widow of a 

pr^eceased brother. A*s property will devolve under this entry on the heirs of her 

ramer. B and W^Bl will take simultaneously as heirs of the father in Class I of the 
Schedule. 


GENERAL ORDER OF SUCCESSION (contd.) 

Entry (e) 

HEIRS OF THE MOTHER.—Failing all heirs of the female intestate 
specified in entries (a) to (d), but not imtil then, all her property, howsoever 
acquired, devolves upon the heirs of her mother. The devolution uix)n the 
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^wouW h.”"app)SflMh? M 

Sr.S . "“'■“™»e»l of th. heirs will once .sa.n commence from enC 

(a) and so on in order of the entries. ^ 

of “‘®nne sister of the intestate can succeed as heirs 

half hlhsc.^ j" by blood includes relationship by full-blood 

half-bW and uterine blood. Two persons are said to be related to each 

descended from a common anLstress 

leeibmal ^T- by uterine blood have 

hf St SS relationship by blood with the intestate with 

enUtl^ to succeed to her as son or daughter of her mother specified in entry 

itSVS"‘*°" ^ (") ‘Smother of the 

mtestate becomes the starting point. All her sons and daughters by different 

husb^ds are her sons and daughters within the scope of entry (a) and are 
therefore, entitled to succeed as such. > t ; aim are, 

illegitimate sister.—An illegitimate brother or an 
^egitimate sister of the female intestate who was herself a legitimate offspring 
can succeed to her property as an heir of her mother. If the intestate^her- 

mother the position would be the same 
Although the expression ‘related’ means related by legitimate kinship the 

proviso to the definition of ‘related’ in sec. 3(1) (j) states an express’rule 
ha^ng the effect of giving recognition to the rights of such illegitimate off- 
pnng to be deemed as related to their mother and to one another and of 
Aeir legitmate descendants to be deemed as related to them and to one 
Mother In such a case her illegitimate brother or illegitimate sister as also 
the legitimate children of such brother or sister can succeed to the property 
of the female mtestate under this entry. ^ 


Illustrations: Entry (e) 

u^arried leaving her surviving AfB her mother's brother and MSD 
mothers sister’s daughter. If A’s mother had died immediately after A shrLuM 
^en survived only by AfB and Af5D her brother and sister's daug^r resMcti^^v 
^mg no ^ of A under entries (a) to (d) all the property of A will 

sfr-Zr-» 

oicfzs ^ unmarried leaving her surviving UB a uterine broths^r riQ ^ * • 

tonf cc®;; i'"*' having remarried after th^death of A fetW 

«d i.d-'dS,'i'Arsi 
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predeceased son. A dies unmarried leaving her surviving CS and CSS. All the property 
of A must devolve upon the heirs of M with M as the starting point. C5 being the 
daughter’s son of M will take the property to the exclusion of CSS who does not come 
under entry (a): [See s. 3(1) (j)]. 

.4. A and C were the illegitimate daughters and B was the illegitimate son of M 
their mother. B had married and died during the lifetime of A leaving him surviving 
B5 his son. C died during the lifetime of A leaving her surviving CD an illegitimate 
daughter. A dies unmarried leaving her surviving BiS* and CD. All the property of A 
must devolve upon the heirs of Af. BS being the legitimate descendant of the illegitimate 
son of M will take the property to the exclusion of CD who is the illegitimate daughter 
of C the illegitimate daughter of M. In this case if C had survived A she would have 
succeeded to As property simultaneously with BS [See s. 3(1) (j)}. 

Sub-scction (2); Special order of succession in case of childless female 
intestate in respect of property inherited hy her from her father, mother, hus¬ 
band or father-in-law.—Sub-section (1) lays down the general order of succes¬ 
sion to the property of a female intestate who dies after the commencement 
of the Act aiid propounds a definite scheme of succession to her property 
which is different from the order of succession to the property of a male 
intestate. Sub-section (2) carves out two exceptions to that general scheme 
and order of succession. Clause (a) of sub-section (2) relates to property 
inherited by the intestate from her mother or father and clause (b) relates to 
property inherited by her from husband or father-in-law. The two exceptions, 
both of the same nature, seem to have been made on the ground that they 
prevent such property passing into the hands of persons to whom justice 
would require it should not pass and on the ground that they are in the 
interest of the intestate herself. 


Clause (a): Property inherited from father or mother.—This clause 
engrafts an important exception on the provisions relating to the general 
order of succession to the property of a female intestate laid down in sub¬ 
section (1). This exception provides for a special order of succession in case 
of property inherited by her from her father or mother but its operation is 
confined to the case of her dying without leaving a son or a daughter or 
children of any predeceased son or daughter. The clause enacts that in 
such case the property so inherited is to devolve '^not upon the other heir hut 
upon the heirs of the father^* meaning thereby that the property is 
devolve upon the heirs other than sons and daughters and children of p ® 
ceased son or daughter who would have inherited if the order specific i*^ 
sub-section (1) were to be followed but such property is to devolve upon e 
heirs of the father. The other heirs—but for the exception provided ™ 
clause—would have included the husband or the heirs of the husban y 
application of the latter part of entry (a) and entry (b) ofi sub-section ( ) 
and the purpose of the clause is that such property should not pass into cir 
hands but should go instead to the heirs of the father. 


The effect of this clause read with Rule 3 of section 16 is that in case of 
a female intestate dying without issue the property inherited by her from 
father or mother will not devolve upon the husband under entry ® ® . 
section (1), or on the heirs of the husband under entry (b) of 
but will devolve upon the heirs of the father as if the father ha ^^vina 

in respect thereof immediately after her death. Of courM, ® ^ 

any issue enumerated in this clause, no question can arise of the appu 
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a)“r‘rs« mtA'f;rr 

T^e exception laid down in this clause is confined to property ‘ inherited” 

thT- K ^ ‘he ^‘her or mother 

toat IS by succMsion and does not affect property acquired by her bv desice 

under a wiU of the farther or mother. Property acquired by her under any 

device or bequest under a will would deyolye on her death in the manner 

prescribed in sub-section (1) (t) [see illustrations 6 and 7 below! Nor 

would property given to her by way of gift by her father or mother faU 

under this exception (tt) [see illustration 8 below]. 

Illustrations: Clause (a) 

her her surviving DD her daughters daughter, H her husband and M 

tlSt "k inherited pro^rty from her father. All property of A including 

^e d^ no1 <i^volve simultaneously on DD and R Thf 

govern^ bT ent^ (a/of suTsJctlon' because A had left issue. It is 

her father wUl not l H and wm^evofve on 

married her brother and her step-mother (her father having 

Sfe after the death of A s mother). A had inherited property from her mother 

^her brother and the step-mother in eqLl shares as ^iis* 

had leaving her siirviving her father’s sister and her father’s brother’s son. A 

in p^^eren^ o" the father’s s^tel 

and d^i^ghtei^'^ff daughters of her father’s sister and sons 

m<^er wh^7n h ^ r ^ ^ bad property which she had inherited from her 

became. if” turn had inherited the same from her husband that is As father A 

^ devol^^nn'^f'iif^ the property when the Act came into force in 1956. The property 
ously and fn ^ual shar^e^^ ^''“tber simultan^ 

motht’slr^hL^?ji"ie*'l'' ^^^rviving FBD her father’s brother’s daughter. AfB her 

from her mo^tW ^ ^ property which she had inherited 

er mother. The property will devolve on FBD as heir of her father. 

uteri^; s^te1?^hpi®miflf ^ ber husband, B her full brother and US her 

whiS sK hadTnrcwL^^^ havmg remarried after the death of her father. A left proper^ 

claim any share. Also see illustration 2 under Entry (b) of sub-section (1) rupra. 

childless leaving her surviving her husband as her nearest heir v i—j 

S (a) of ^b^se^ion property will devolve upon the husband of K iSfde^ 

IJaUtilalt CT^ianaliPcesf S! (Sj 212"]* ‘ ^ 

hpshlnd ^°f her mother. K died after her 

The property will devolve upon her husband’s brother’s son under ci. (b) 

(i) JayantUal v. Chhanalal ('68) A. Gul 212* 
i^^^ararao y. Vtuudevrao ('72) A.A.P. 189. ’ 

369 y- Subramania Asari (*66) A.M. 

(H) This illustration has been remodelled after 
on error m it was pointed out in the decision in 


Rangamma v. Anrwpurnamma (*63) A. Mvs 168 

''part* Bcwa v. Sunu Stree ('63) A. Orissa 

166 . 

(t3) Antnachalathammal v. RumacharuJran rav 
A.M. 255. ' 
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of sub-section (1) and not up>on any heir of her fatlier under sub-section i,a) [KamesH- 
icararao v. Vasudevarao (’72) A.A.P. 189]. 

8. K who was a widow died without leaving any issue. K left property which 
she had received by way of gift from her father during the father's hfttirr.e. The pro¬ 
perty will devolve upon the heirs of K's husband under clause (b» of su'D-secUon (1) 
and not upon K’s brother under sub-section (2) (a). This is because sub-sc-cuon (2) (a) 
applies only to property which was "inherited’’ by the female Hindu [Ayi .AttihuiI v. 
Subramania Asari (’66) A.M. 369J. 


Question may arise as to the devolution of property of the female intes¬ 
tate dying without leaving any issue when the property left by her had been 
inherited by her from her father or mother and there is no heir of the father 
at the time of her death but there are alive other heirs mentioned in sub¬ 
section (1) such as the husband or the husband's heirs or the mother’s heir.*^. 
It was e\ddently not the intention of the authors of the enactment that in such 
a case the property should not go to any of such persons although they are 
referred to in sub-section (1), The clause seems only intended to aiiect and 
modify the general order of succession prescribed in sub-section (i) by var>*- 
ing “the order specified therein” and giving preference to the heirs of the 
father. There is nothing in the language of the section to prevent such pro¬ 
perty devolving on the husband or the heirs of the husband in any case and 
clause (a) must be read as applying to the situation envisaged by it. viz. when 
there are heirs of the father alive when the succession opens. In case of 
failure of the heirs of the father in any such case this clause (a) would have 
no application and succession would be governed by the rules laid dowm in 
sub-section (1). In such a case of failure of the father’s heirs the property 
that might have been inherited by the female intestate from her mother Avill 
devolve upon the husband or the husband’s heirs (where there are any such 
heirs) and not upon the heirs of the mother and if it was the intention of the 
Legislature that in case of the female intestate dying without issue property 
inherited by her from her father or mother should go in that direction an 
not devolve upon her husband or husband’s heirs such intention ha> not 
become fully effective. 


Clause (b): Property inherited from husband or fathcr-in-Iaw. This 
clause engrafts another exception on the provisions relating to the gener 
order of succession to the property of a female intestate laid down in su 
section (1). This exception provides for a special order of succes^on in case 
of property inherited by her from her husband or her father-in-law u i 
operation is confined to the case of her dying without leaving a son or 

daughter or children of any predeceased son or daughter, in 

says the devolution wiU not be upon the other heirs referred to m subsection 

(1). A female may have inherited property from her husband as tus ■ 

She may also have inherited property from her father-m-law as the w 

of a predeceased son. In any such case the property so inherited is o g 

to the other heirs referred to in sub-section (1) but the 

husband. It follows from the context that the heirs of the hushed m 

tioned in this clause are not the heirs of the husband b'fulbard** 

remarried after the death of her first husband but heirs of tne . 

whose property she had inherited as his widow; and m case P 

inherited from her father-in-law which could only ^ as ^ from whose 

ceased son, the heirs contemplated are heirs of "the husband irom 
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property. The other heirs referred to in suh-sectwn 
ini tU u- mother of the intestate and the heirs of the father 

red. mother. It would perhaps seem that clause (b) is 

redundant m this section because the order of priority in entries (a) and (b) 

of sub-section (1) would bring about the same result even in the absence of 
the clause Entry (b) read with entry (a) in effect declares that in case the 
intestate dies without leaving any issue and the husband the property wiU 
devolve upon Ae heirs of the husband. Nonetheless the clause has a place 

because it is conceivable that the intestate may have remarried 
alter the death of her husband from whom she may have inherited property 
or alter the death of the father-in-law from whom she may have inherited 
property and may die without issue but leaving her second husband. In such 
a case, in the absence of the present clause the property so inherited would 
pass to the second husband. Such a case would not be governed by entries 
(a) and (b) but would be governed by the present clause which enacts that 
^ch property will not devolve upon the other heirs referred to in sub-section 
(1), which would include the second husband who survives her, but will 
devolve upon the heirs of the first husband. The clause is not elegantly 

follow from the language used that the expression heirs 

ot the husband'* in the clause refers to the husband whose property had been 

irmerit^ by the intestate and the reference to the property inherited from 

me father-in-law as the widow of a predeceased son also indicates that the 

^irs must be of "the husband'* from whose father she inherited the property. 

This seems to be the speciahty of the situation and it is submitted that the 

heirs of the husband contemplated by the clause are heirs of the husband 

who was the source of the inheritance or whose father was the source of the 
inheritance. 

Clause (b) has also a bearing on section 17 which lays down special pro¬ 
visions respecting persons governed by Marumakkattayam and Aliyasantana 


Illustrations: Clause (b) 

leaving her surviving H2 her second husband whom she remarried 
__ j . . *i®®th of H her first husband. H had died leaving him surviving his widow A 

TT^e ^ inherited his Entire propert^ 

and n .ii^®rited by A will on i4’s death devolve under this clause upon B 

inhpJh«3^ ^ ^2. The same will be the position if A had 

remarri^^H?^'^ father of H as the widow of a predeceased son and thereafter 

him had remarried H2 after the death of H her first husband. H had died leaving 

inherit^ widow A and his two brothers B and C. On the death of H, A had 

his widftu/ a FJ-operty. H2 died during the lifetime of A leaving him surviving 

Sdll^evX^ a son by a predeceased wife. On death A’s (other) propeSy 

to the hpl^ TST step-son SH2 but the property inherited by her from H will revert 

B and r ^ /^i “ v property had been of H and H had died immediately after A. 

the « 5 t/»rr V',® property as “the heirs of the husband” under this clause. SH2 

claim ^ although an heir of H2 the second husband will not be entitled to 

the^the^tS-o^JI^^ of. A’s husband under entry (b) of sub-section (I) although 

er property left by A will devolve upon him. 

3. See illustrations 3 and 4 under Entry (a) sub-section (1) at p. 917 supra. 

and H2 wh^m a son S and a daughter D by her first husband, 

s and D A > remarried a^ the death of H her first husband. Along with 

A had inherited an equal share m the property left by H and A left that pro- 
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perty (her share) when she died. The property left by her will devolve in equal shares 
upon S. D and H2 under sub-section (l)(a) and clause (b) of sub-section (2) will not 
be applicable. S and D cannot exclusively claim the property on the ground that the 
property had been inherited by A from H. 

5. In illustration 1 above if instead of inheriting the property A had acquired it 
by device under the will of H or the will of the father of H the property wHl devolve 
not upon B and C but upon H2. This is because clause (b) only applies to property 
acquired by inheritance (t4). 

6. The same rule and the same reason as applied in illustration 5 above will apply 
in case of illustration 2 above if the property left by A had been acquired by her by 
device or bequest under the will of her first husband H. The property on A's death will 
devolve upon SH2 and not upon B and C. 


16. The order of succession among the heirs referred to in 

section 15 shall be, and the distribution of the 
intestate’s property among those heirs shall take 
place according to the following rules, namely; — 

Rule 1 .—Among the heirs specified in sub¬ 
section (1) of section 15, those in one entry shall be 
preferred to those in any succeeding entry, and those 
included in the same entry shall take simultaneously. 

Rule 2 ,—If any son or daughter of the intestate had predeceased 
the intestate leaving his or her own children alive at the time of 
the intestate’s death, the children of such son or daughter shall take 
between them the share which such son or daughter would have 
taken if living at the intestate’s death. 

Rule 3 .—The devolution of the property of the intestate on 
the heirs referred to in clauses (b), (d) and (e) of sub-section (1) 
and in sub-section (2) of section 15 shall be in the same order and 
according to the same rules as would have applied if the property had 
been the father’s or the mother’s or the husband’s, as the case may be, 
and such person had died intestate in respect thereof immediately 
after the intestate’s death. 

This section read with section 15 may be said to constitute the Statute of 
Distribution applicable to heirs of a female intestate. The section lays down 
rules relating to the order of succession and the mode or manner of computa¬ 
tion of shares of the various heirs of a female intestate. 


Order of suc¬ 
cession and man¬ 
ner of distribu¬ 
tion among heirs 
of a female 
Hindu. 


Rules 1 and 2.—Rule 1 contains the explicit declaration of the law tha 
among the heirs enumerated in entries (a) to (e) of sub-section ° 

section 15, those heirs referred to in a prior entry are to be preferred 
those in any subsequent entry and those included in the same entry are o 
succeed simultaneously. Entry (a) includes sons; daughters; chiklren o 
deceased son and of predeceased daughter; and husband. These heirs, there¬ 
fore. take the property simultaneously. The case of children of a predecease 

(M) Reference mjy be nKide to cases cited in "inherited” used in cl. fa) of this *^**^!^ 
f.n. (0 and (tt) above where the identical expression up for inteiprrfation m a similar 
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Rule 3.—The application of this rule in case of devolution of the property 
of the intestate under sub-section (1) of section 15 on the heirs of her 
husband, heirs of her father and heirs of her mother referred to respectively 
in entries (b), (d) and (e) of the same has already been poinied cut. The 
rule also applies as has also been pointed out to the devolution of the property 
of the intestate on the heirs referred to in the two clauses of sub-section (2) 
of section 15, viz. the heirs of the father where she dies without leaving any 
issue and has left property inherited by her from her father or mother; and 
the heirs of the husband where she dies without leaving any issue and has 
left property inherited by her from her husband or father-in-law*. 

In all the above cases the terminus a quo is the husband or father or 
mother as if the husband or father or mother were the propositus and the 
ascertainment of the heirs will once again commence from the husband or 
father or mother as the case may be. 


17. The provisions of sections 8, 10, 15 and 23 shall have effect 

in relation to persons who would have been governed 
by the rnarumakkattayam law or aliyasantana law if 
this Act had not been passed as if— 

(i) for sub-clauses (c) and (d) of section 8. the 
following had been substituted, namely: — 


Special provi¬ 
sions respecting 
persons governed 
by maruniakkat- 
tayam and aliya¬ 
santana laws. 


“(c) thirdly, if there is no heir of any of the two 
classes, then upon his relatives, whether agnates or 
cognates’"; 


(ii) for clauses (a) to (e) of sub-section (1) of section 15, the 
following had been substituted, namely; — 


“(a) firstly, upon the sons and daughters (including 
the children of any pre-deceased son or daughter) and the 
mother; 

(b) secondly, upon the father and the husband; 

(c) thirdly, upon the heirs of the mother; 

(d) fourthly, upon the heirs of the father; and 

(e) lastly, upon the heirs of the husband 

(iii) clause (a) of sub-section (2) of section 15 had been omitted; 


(iv) section 23 had been omitted. 


Succession to the property of a male or female Hindu governed by Maru- 
makkattayam law or Aliyasantana law d^dng intestate.—The Act as expressly 
stated in section 2 applies to all Hindus. It, therefore, applies to all persons 
including those who were governed by the Mitakshara school, the Daya- 
bhaga school as well as those governed by the Marumakkattayam, Aliyasan¬ 
tana and Nambudri systems of law. Devolution of interest in the property o* 
a torwad, tavazhi or illom in case of persons governed by the Marumakkat- 
tayam or Nambudri law is regulated by section 7 (1) of the Act. Devolution 
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AI of a kutumba or kavam in case of persons governed 

hftiln by section 7 (2) of the Act. And devo- 

S h P^°P^''% “ stkaTmm held by a sthani or sthanamdar is regu- 

nronertv ^ the Act. As regards the separate or self-acquired 

property of a person male or female governed by the Nambudri law the rules 

of succession to be now applied are those laid down in the various provisions 

ot this Act. Succession to the separate or self-acquired property of a person 

male or fem^e governed by the Marumaklcattayam or Ahyasantana law is 

also governed by the provnsions of this Act but with certain modifications 

changes and omissions expressly slated in this section under the head “speciai 

^visions respecting persons governed by Marumakkattayam and Aliyasan- 


SUCCESSION IN CASE OF MAI.E INTESTATE 

M section relates to succession to the property of a male 

Hindu hitherto governed by any of the two systems of law. The initial words 
o he section so far as they relate to succession to male intestate refer to 
s^tions 8, 10 and 23. The effect of clause (i) read with the initial part of 

sutetitution to modify, change and omit certain provisions 
of the Act and to rule that all the provisions of the Act apply in case of such 
succession subject to such modification, change or omission. The effect of 
clause (iv) is that section 23 which contains special provisions respecting 
welhng houses is not to apply in case of succession to the property of a 
person governed by any of the two systems of law. The general rules of suc¬ 
cession laid down in section 8 in their application to the case of succession to 

the property of a male intestate governed by any of the two systems may be 
read as if the Act laid down: 

The property of a male Hindu, hitherto governed by the MarumakkaU 
tayam law m the Aliyasantana law, dying intestate (after the coming into 

devolve according to the provisions of this 


(a) firstly, upon the heirs, being the relatives specified in Class I of the 
Schedule; 

(b) secondly, if there is no heir of Class I, then upon the heirs, being the 
relatives specified in Class 11 of the Schedule; and 

(c) thirdly, if there is no heir of any of the two classes, then upon his 
relatives, whether agnates or cognates. 

Where a male Hindu governed by any of the two systems dies intestate his 
property devolves upon the heirs mentioned in the first or the second class (or 
category) as in any other case according to the general rules laid down in 
section 8. On failure of heirs in the two classes (or categories) the property 
devolves upon relatives constituted by the third category which includes 
relatives both agnates and cognates. The other provisions of the Act apply 
to any such case but subject to the variations already mentioned. Reference 
may be made to the Notes under section 8 and particularly to the Notes 
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relating to the first two classes under section 8 at pp. 866-879 supra. Refer¬ 
ence may also be made to the Notes under Agnates and Cognates under 
section 8 bearing in mind the Rule laid down in the present section that there 
is to be no distinction or preference between agnates and cognates in case of 
^rsons governed by the two systems. Reference may also be made to the 

Notes under the other sections bearing in mind the variations already men¬ 
tioned. 


The modification, as regards succession to the property of a male intes¬ 
tate who was governed by any of the two systems, which affects agnates and 
cognates, will be seen from the illustrations below which only relate to cases 
where there is failure of heirs in Classes I and II of the Schedule. 


Illustrations 

1. lustrations 1 to 8 under s. 9 at pp. 882-883 sjtpra are equally applicable to 
the case of a male intestate governed by any of the two systems. 

pp. 885-886 supra are equally applicable to the 
case of a male intestate governed by any of the two systems. 

3. Illustrations 1 to 3 under s. 11 at p. 887 supra are equally applicable to the case 
or a male intestate governed by any of the two systems. 

4. Illustrations under s. 8 which relate only to the question of computation of 
degiees are equally applicable to the case of a male intestate governed by any of the 
two systems. 

5. The heirs to be considered are SSSS, son's son’s son’s son; SSSD, son’s son’s son's 
daughter; DSSS, daughter's son’s son’s son; and DDDD, daughter’s daughter’s daughter’s 
daughter. Here SSSS and SSSD are agnates and DSSS and DDDD are cognates. But 
they all belong to the same category by operation of clause (c). They have no degrees 
of ascent and they all have five degrees of descent. They are, therefore, entitled to 
succeed simultaneously. In practice there is no likelihood of such descendants becoming 
competing heirs but reference is made to them as they rank high up in the order 
of succession. 

6. The heirs to be considered are FFM, father’s father’s mother; FFF, father’s father’s 
father; FMM, father’s mother’s mother; FMF, father’s mother’s father; MMM^ mother’s 
mothers mother; MMF, mother's mother’s father; MFM, mother’s father’s mother; MFF 
mother’s lather’s father. Here FFM and FFF are ascendants who arc agnates and the rest 
are ascendants who are cognates. But they all belong to the same category by operation 
of clause (c). They all hav’e four degrees of ascent and no degrees of descent. TTiey are, 
therefore, entitled to succeed simultaneously. The remark at the end of illustration 5 
above applies also to this illustration. 

7. The competing heirs are BSS, brother’s son’s son, BSD. brother’s son’s daughter; 
BDD, brother’s daughter’s daughter; BDS, brother’s daughter’s son; P step-brother’s i 
son; Q, step-brother’s daughter’s daughter; MBS, mother’s brother’s son; MBD, mothers 
brother’s daughter; MSis.S. mother’s sister’s son; and MSis.D, mother’s sister’s daughter. 
Here BSS, BSD, BDD, BDS, P and Q have all two degrees of ascent and three degrees 
of descent. MBS, MBD, MSis.S and MSis.D have three degrees of ascent and two 

of descent. Therefore, in computation of degrees, the others are entitled to be pre/errM 
to MBS, MBD, MSis.S and MSis.D. But BSS, BSD, BDD and BDS are related to the 
intestate by full blood whereas P and Q are related to him by half-blood. Hierefore. 
BSS, BSD, BDD and BDS are entitled to be preferred to all others. Each of them will 
take one-fourth share in the property of the intestate. 

8. The competing heirs are BSS, brother’s son’s son; BDS, brother’s 

son; UB, uterine brother; and USis. the uterine sister of the male intestate. Here do 
is an agnate and the others are cognates but they all belong to the same categon^ y 
operation of clause (c). Relationship in case of heirs other than those in Clares 1 
n of the Schedule includes relationship by uterine blood. BSS and BDS , 

degrees of ascent and three degrees of descent. UB and USis. have two deg^» ^ 
ascent but only one degree of descent and are, therefore, entitled to be pieferroj 
the above illustration if the competing heirs had (instaad of BSS and BDS) been D 
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SUCCESSION IN CASE OF FEMALE INTESTATE 

Clause (u) of this section propounds a definite scheme of succession to 

commencement 

ot the Act m case of persona who would have been governed by the 
Marumakkattayam law or Aliyasantana law if this Act had not been passed, 
•^e imtial words of the section refer to sections 8, 10, 15 and 23 in so far as 
they relate to succession to a female intestate. Section 15 of the Act lays 
down general rules of succession in the case of female Hindus and the effect 
of clauses (ii) to (iv) of the present section is to substitute clause (ii) for 
sub-section (1) of section 15 and omit clause (a) of sub-section (2) of that 
section and also to rule that section 23 which contains special provisions 
respecting dwelling houses is not to ai^ly in case of succession to the 
property of a person governed by any of the two systems of law. The general 
rules of succession laid down in section 15 in their application to the case of 
succession to the property of a female intestate governed by any of the two 
systems may be read as if the Act laid down; 

(1) The property of a female Hindu hitherto governed by the Marumak¬ 
kattayam law or Aliyasantana law, dying intestate (after the coming 
into operation of this Act), shall devolve according to the rules set 
out in section 16— 

(a) firstly, upon the sons and daughters (including the children of 
any predeceased son or daughter) and the mother; 

(b) secondly, upon the father and the husband; 

(c) thirdly, upon the heirs of the mother ;— 

(d) fourthly, upon the heirs of the father; and 

(e) lastly, upon the heirs of the husband. 

(2) Notwithstanding anything contained in •ub-*ection (1) — 

any property inherited by a female Hindu from her husband or 
from her father-in-law shall devolve, in the absence of any son or 
daughter of the deceased (including the children of any prede¬ 
ceased son or daughter), not upon the other heirs referred to in 
sub-section (1) in the order specified therein, but upon the heirs 
of the husband. 

It will be noticed that the scheme of succession laid down here is in many 
important respects materially different from that under section 15 of the Act. 
Reference may be made to the Notes under section 15 bearing in mind the 
different scheme of succession propounded in this section. 

The substituting clause (ii) groups the heirs of the female intestate into 
five categories described as entries (a) to (e). The order of succession laid 
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down in these entries is not, however, a complete statement of the law. An 
exception is engrafted on the same to the effect that in case the female intes¬ 
tate dies without leaving any issue (son, daughter, or children of any prede¬ 
ceased son or daughter), any property inherited by her from her husband or 
from her father-in-law, is to devolve not upon the other heirs mentioned in 
the entries, in the order specified therein, but upon the heirs of the husband. 
Subject to this exception the heritable property of a female intestate devolves 
upon her heirs enumerated in the five entries. Among the heirs so specified 
those in entry (a) are preferred to those in entry (b); the heirs in entry (b) 
are preferred to the heirs in entry (c) and so on in case of succeeding entries 
(u'). Therefore, it is only in case of failure of the heirs specified in entry 
(a), but not until then, that the property will devolve upon the heirs listed 
in the next entry and similarly in order of succession. 

The effect of the rules laid down in this section in relation to the property 
of a female intestate may be summarised as foUows: 

(1) The general order of succession laid down in the substituted entries 
(a) to (e) applies in case of all property of a female intestate howsoever 
acquired except in case of property inherited by her from her husband or 
father-in-law. 

(2) In case of a female intestate leaving a son or a daughter or a child 
of a predeceased son or of a predeceased daughter, that is leaving any issue, 
all her property, howsoever acquired, devolves on such issue regardless of the 
source of acquisition of the property and such issue must take the property 
simultaneously, and if the mother of the intestate is alive they take simul¬ 
taneously with her in accordance with the substituted entry (a). In such a 
case the exception does not at all come into operation. 

(3) In case of a female intestate dying without issue but leaving her 
mother the mother will take all her prop>erty except: 

(a) property inherited by her from her husband or father-in-law which 
will revert to the heirs of the husband in existence at the time of 
her death; and 

(b) in case the female intestate had remarried after the death of her first 
husband the property inherited by her from him cr his father ^as 
the widow of a predeceased son) will revert to the heirs of the first 
husband in existence at the time of her death. 

(4) In case of a female intestate dying without issue property inherited 
by her from her husband or father-in-law will go to the heirs of the husband 
and in such a case the terminus a quo will be the husband as if the husband 
were the propositus and the ascertainment of the heirs will once again com¬ 
mence from the husband and the order of succession will be in accordance 
with the substituted clauses (a) to (c) relating to the estate of a male 
intestate. 

Order of succession and manner of distribution among heirs of a 
Hindu under section 17 read with sections 15 and 16.—Clauses (ii) and (iii) 


(u?) s. 16, Rule I. 
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of the present section have to be read with section 15 as already indicated. 
The substituted entries (a) to (e) and the exception to the operation of the 
order specified in those entries have to be read with section 16 which may be 
said to constitute the Statute of Distribution. The followiriE; Illustrations 
relate to succession to the property of a female intestate governed by any of 
the two matriai'chal systems and the distributive shares or portions of the 
persons entitled to her property. Reference to the entries in the Illustrations 
is to the substituted entries. 


Illustrations 

1. A dies leaving her surviving S, her son; 5S1 and D51. son and daughter res¬ 
pectively of SI her predeceased son; D and Dl, her two daughters; M her mother; and 
H her husband. All the property of A, howsoever acquired, will devolve simultaneously 
upon S, SSI, DSl, D, Dl and M as heirs specified in entry (a), tl could have lx‘en an 
heir only under entry (b) and is not entitled to succeed as there are heirs under entry (a). 
The shares of S, D. Dl and M will be one-fifth each. SSl and DST will between them 
take only one share (per stirpes) that is they will get one-tenth each cf the property by 
operation of rule 2 of section 16. 

2. A dies leaving her surviving her adopted daughter D and her husband H. All 
the property of A, howsoever acquired, will devolve only upon D. 

3. A dies leaving her surviving SH and DH her son and daughter by H her first 
husband and DHl a daughter by her second husband. A had inherited half of Hi’s 
property on his death. All the property of A will devolve in equal shares upon SH, 
DH and DHl under entry (a). Since A dies leaving issue the exception does not come 
into operation in this case. 

4. A dies leaving her surviving her father, her husband and her mother's brother. 
A had inherited considerable property from her mother. All the property of A will 
devolve upon her father and husband in equal shares under entry (b). The mother’s 
brother features only in entry (c) and is therefore not entitled to any share. 

5. A dies leaving her surviving SSS the son of a predeceased son of a predeceased 
son and SDS the son of a predeceased daughter of a predeceased son and B her brother. 
SS5 and SDS arc not heirs specified in entry (a) or (h) or (c). A’s property will, 
therefore, devolve on B alone as the heir of A’s mother under entry (c). If, however, 
A has left any property inherited by her from her husband or father-in-law such pioperty 
will not devolve on B but will devolve on the heirs of the husband. SS5 and SDS 
will become entitled to the same in equal shares as the husband’s heirs under Class I 
of the Schedule. 

6. A dies unmarried leaving her surviving FB, her father’s brother and MB, her 
mother’s brother. The property left by A had been inherited by her from her father. It 
will devolve upon MB as the heir of her mother under entry (c)—which will opeiate 
twice over—in preference to FB who is only an heir mentioned in entry (d). 

7. A dies unmarried leaving her surviving B, her full brother; C her full sister; and 
VB and 17S her uterine brother and uterine sister respectively (A’s mother having married 
again after the death of A’s father). All the property left \/y A will devolve upon B, C, 
VB and VS as the heirs of her mother under entry (c). 

8. A dies unmarried leaving her surviving FBS, her father’s brother’s son and three 
daughters of her father’s sister. The property left by A will devolve upon FBS and the 
three daughters of her father’s sister in equal shares as the heirs of her fathei' under 
Entry (d). FBS and the three daughters of the father’s sister are the father s heirs under 
clause (b) relating to succession to the property of a male intestate (heirs enumerated 
in Entry IV of Class II of the Schedule). 

9. A dies leaving her surviving M her mother; F her father; P her husband’s father’s 
brother’s son and Q, her husband’s mother’s sister’s daughter. A had inherited the 
property from her husband and a part of it from her father-in-law. A’s property will 
not devolve upon M or F but upon the heirs of her husband. P is her husband’s agnate 
having three degrees of ascent and two degrees of descent and Q is her hus¬ 
band’s cognate having three degrees of ascent and two degrees of descent. As pro- 
^rty will be divided between P and Q in equal shares. This will bo by operation of 
the exception and under the substituted clause (c) relating to agnates and cognates. 
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Lltd\^L'the'!-"p"would not Lve'b:^^'’e Til d step-brother of A’s 

nature of relationship of P Td ° ^ *" the property. The 

of degrees) but full blood is to be TeltrtiT l^ST-Zod V. lir' computation 


general provisions relating to succession 


Fuil-blood pre¬ 
ferred to half- 
blood. 


18. Heirs related to an intestate by full blood 

shall be preferred to heirs related by half blood, if 

the nature of the relationship is the same in every 
Other respect. 

contfineT^n°rb ° ® Hindu is now governed by the provisions 

heading “P I 5 to 17 are grouped under the 

heading General and sections 18 to 28 under the heading “General provi- 

s ons relating to succession.” The rules laid down in sections 18 to 28 are 

supplementary to the provisions in sections 5 to 17. Tliese rules are not 

] 1 of them lay down substantive rules involving 

legal principles. ® 


This section is a substantial reproduction of the rule of Hindu law where- 
y relations of the whole blood are preferred to those of the half-blood. The 
sec ion ^ys own a rule of general applicability to heirs male and female 
^ noted that the applicability of this rule of preference is 

con loned by the words “if the nature of the relationship is the same in 
every other respect. The words if the nature of relationship is the same in 
every other respect may require judicial interpretation. It is plain that a full 
rot er is preferred to a half brother and a full sister is preferred to a half 
sister. But doubt may perhaps be raised as to whether the nature of the 
relationship with the intestate of his brother and sister enumerated in Entry 
II of Class II of the Schedule can be said to be the same in every respect, and 
a full brother would be preferred to a half sister or a full sister would be 
preferred to a half brother and the same doubt may be raised in other cases 
where the competing heirs are similarly related to the intestate. The rules 
of preference applicable to agnates and cognates of a male intestate empha¬ 
size that the nearness of relationship recognised under the Act depends in 
their case on the number of degrees of ascent or descent or both of ascent 
and descent and the same doubt may perhaps be raised in case of some of 
those relatives. The section speaks of the nature of relationship being the 
same and not the relationship being the same and it would seem that in all 
such cases heirs related to an intestate by full blood would be preferred to 
heirs related by half-blood having regard inter alia to the nature of relation¬ 
ship indicated in the scheme of the Act itself. The meaning of the words 
“nature of relationship” must be found in the sense in which they best har¬ 
monise with the scheme and object of the Act and not so much in a strictly 
etymological propriety of language. The general scheme of succession under 
the Act is to treat the son and the daughter in aequali jura and to regulate the 
order of succession having regard to the degree of kindred to him. It is 
therefore, submitted that since a brother and a sister of the intestate stand ^ 
the same degree of relation to him the nature of their relationship with the 
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intestate is the same in every other respect (u*l). The same considerations 
apply to cases under E;ntries IV, VI, VII and IX in Class II of the Schedule 
and where the competing heirs are agnates or cognates and relationship is 
by full blood and half-blood (see Illustrations below). 

The rule laid down in the section applies only wlien the nature of rela¬ 
tionship is the same according to every relevant mode or manner affecting its 
nature and the rules of preference laid doum in the Act for detenninaiion of 
the order of succession. It cannot therefore be evoked when a particular 
heir is preferred to another by operation of any such rule regulating the order 
of succession. Thus for instance it has no application where the competing 
heirs are a full brother’s son and a half-brother or a half-sister of a male 
intestate. The full brother's son is not related to the intestate equally with 
them in every respect. He is an heir under Entry III of Class II of the 
Schedule while the half-brother and half-sister are heirs specified in Entry II 
and therefore entitled to be preferred irrespective of their being related to 
the intestate by half-blood. 


lUiLStrations 

1. r a male intestate dies leaving him surviving A, a full sister’s daughter and B, 
a half-brother’s son. Brother’s son and sister’s daughter are both heirs specified in Entry 
IV of Class II of the Schedule. The nature of their relationship with the intestate is the 
same and the full sister’s daughter will be preferred to the half-brother’s son. 

2. P a male intestate dies leaving him surviving A, his father’s half-brother; B his 
father’s sister; C, his father’s full brother’s son; and D, his mother’s full brother. A and 
B are heirs specified in Entry VII of Class 11 of the Schedule, D is an heir under Entry 
IX and C is only an agnate. C and D are excluded as renruater heirs. The relationship 
of A and B with the intestate is the same in every respect except that B is related to 
him by full blood and A by half-blood. B will be preferred to A and inherit the whole 
of P’s property. 

3. P a male intestate dies leaving him surviving A, his mother’s half-brother; B, 
his mother's half-sister; and C, his mother’s full-brother’s son. C is excluded as a remoter 
heir. The relationsliip of A and B with the intestate is the same in every respect and 
both are specified as heirs under Entry LX of Class II of the Schedule. They are both 
related to the intestate by half-blood and not entitled to any preference inter se arkd 
will take P’s property in equal shares. 

4. The competing heirs of P a male intestate are A, the son of hia father’s half 
brother; and B, the daughter of his father’s full brother. They are both agnates of P 
and the nature of their relationship with him is the same. B is related to P by full blood 
and will be preferred to A. 

5. The competing heirs of P a male intestate are A, the son’s son of his father’s full 
brother; and B, the daughter of his father’s half brother. A and B are both collateral 
agnates. Both the claimants have three degrees of ascent but A has three degrees of 
descent and B has only tw'o degrees of descent with the result that she is preferred to 
A although she is related to P by half-blood and A is related to P by full blood. The 
nature of relationship of A and B with P is not the same in every respect. 

6. The competing heirs of P a male intestate are A, his mother’s full brother’s son; 
and B his mother’s half sister's son. A and B are both collateral cognates. Both the 
claimants have three degrees of ascent and two degrees of descent. The nature of 
their relation^ip with P is the same. A is related to P by full blood and will be 
preferred to B. 

7. P a female intestate dies leaving her surviving A, her husband’s half-brother; 
B, her husband’s full sister; and M, her nu>ther. All the property of P except any 
property that she mi^t have inherited from her father will devolve upon the heirs 
of P’s husband under Entry (b) of eection 15(1) as if such property had been the 


(ul) Th«* same view has been taken in Sarwtn prefoered to step broCben]. 
Sing/i V. Dhum tSour ('71) A.P.diH. 329 IfuJl sMers 
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to half-blood must operate and B^rL^rb^^tht^'ra'S p'reto" et?o' thiTte‘’;-t7em 


19. If two or more heirs succeed together to the property of 
Mode of sue- intestate, they shall take the property,— 

m^e^heii.save as Otherwise expressly provided in this Act. 

per capita and not per stirpes; and 

(b) as tenants-in-common and not as joint tenants. 

This section also is a substantial reproduction of the rule of Hindu law 
whereby subject to limited exceptions persons of the same relationship to the 
in estate ta e per capita, that is, the estate is divided into as many shares as 
e num er of heirs, each heir taking one share. The section lays down the 
general luie of distribution that two or more heirs of a male or female intes¬ 
tate who succeed together under the Act take property per capita and as 

tenants-in-common and not per stirpes unless there is an express provision to 
the contrary. 

In case where distribution of an intestate’s estate takes place per capita 
each claimant has a share in his or her own right as in equal relationship 
declared to exist by any specific provision or equal degree of kinship esta¬ 
blished by reckoning degrees of ascent or descent or both. Thus for instance 
distribution among the four heirs of a male intestate mentioned in Entry 11 
of Class II of the Schedule, viz. son’s daughter’s son, son’s daughter’s daughter, 
brother and sister is per capita. They all succeed together and each has an 
equal share in his or her right as an heir claiming relationship in eqiiali jura 
declared to exist by one specific entry. There is no exnress provision to the 
contrary in the Act applicable to heirs enumerated in any particular entry in 
Class II and section 11 enacts that heirs specified in any one entry in that 
class share equally. In distribution per stirpes the claimant gets a share as 
representing another person. Thus for instance in case of distribution of 
property of a male intestate among his heirs in Class I of the Schedule while 
the surviving sons and daughters and the mother of the intestate arc each 
entitled to take one share, that is per capita the heirs in the branch of a pre¬ 
deceased son or a predeceased daughter takes between them one share as 
expressly laid down in section 10, rule 3. Here in case of the latter, distri¬ 
bution is per stirpes and on the principle of representation. 


(u;2) TJiis illustration came up for consideration Sul>-section (2) Clause (a) of Section 15 whub 

in Rangamma v. Annopurnumma (’63) A. Mys, 168. had now been modiSed. 

Reference may be made to illus. 3 under Notes on 
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Instances of exceptions to the general rule about distribution per capita 
are expressly provided in rules 1. 3 and 4 of section 10: rule 2 of sJion 
6, by operation of sub-section (2) of section 15 whereunder the property of a 
female intestate devolves in certain cases on the heirs of the father or husband 
of the intestate; and under the proviso to section 6 which brings about the 
opeiation of rules 1, 3 and 4 of section 10 in the case of a male Hindu who 
ies leaving any heirs mentioned in the proviso to section 6 and having at 
the time of his death an interest in a Mitakshara coparceneray. 

20. A child who was in the womb at the time of the death 
ot an intestate and who is subsequently bom alive shall have the 

Right of child right to inherit to the intestate as if he or she 

in womb. had been born before the death of the intestate, 

• , inheritance shall be deemed to vest in such 

a case with effect from the date of the death of the intestate. 

of the law that the rights of a child born in 
n^t of bb7r°”d T u^i r^i^rence to the moment of conception and 

LtuMlv bom'‘? if born alive is treated as 

hTs bene?., ? various purposes when it is for 

law but nn b^ r peculiar to the ancient Hindu 

^w but one which is adopted by all mature systems of jurisprudence This 

->Ittbthat rule of beneficent indulgence and the child in utcro 
although subsequently born is to be deemed to be born before the death of 

e intestate and inheritance is to be deemed to vest in the child with effect 
from the date of the death of the intestate. 

The section is in words of sufficient amplitude and applies not only to 
cases where under the Act the heir male or female in order to become entiLd 
-succeed to the intestate must be born of justum ■matrimoniuni but also to 

i^heritan^' illegitimate child is entitled to claim relationship and 

apply to tL c TwtA T"'" 

apply to the case of children of a void or voidable marriage who are within 

ii teZ7sZnk ‘"''TTu Marriage Act, 1955 (y ). That section 

that sectio^ b^ Childi-en in the womb of tlieir mother. The operation of 

sSon in the Notes under that 

It is required that the child in the womb must be born alive. 

abeyince'‘"',hrL"rr succe.ssion is never in 

hentance nr b- b^' u °P^*'a‘‘nn and the child takes the in- 

deemed In inheritance and since the inheritance is 

sjunnr fhe date of the death of the intestate the necessary con- 

in anv ntb* ” ‘he property which might have vested 

Proner, person or persons as heirs of the intestate. The alienee of any 

pr operty f rom any such heir is also affected by the rule. Such divesting o[ 
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property will occur in cas^ of all the different modes of succession laid down 
in sections 6, 8, 15 and 17. A natural corollary of the rule relating to vesting 
recogmsed in this section is that in case of the death of the child at any 
time after birth the inheritance devolving on the child will go by succession 
to the heirs of the child. 


21. Where two persons have died in circumstances rendering 
it uncertain whether either of them, and if so which, survived 

the other, then, for all purposes affecting suc- 

cafes^^^s^i?iuita- property, it shall be presumed, until 

neous deaths. the contraiy is proved, that the younger survived 

the elder. 


Presumption in cases of simultaneous deaths.—The question whether any 
artificial presumption should be invoked or not has not been free from 
dilhculty v/hen disputes have arisen about continuance of life and time of 
death in case of persons, often members of the same family, perishing in a 
common calamity in circumstances rendering it uncertain which of them 
survived the other or others and rights of third parties are affected. Allow¬ 
ing the question to be determined by ordinary rules of burden of proof in any 
such case can hardly be said to have given satisfactory results and if anything 
has been an inducement to excessive subtleties reprobated in law. Death 
may or may not have been simultaneous in case of catastrophe such as 
shipwreck, earthquake, explosion, conflagration, railway or flying accident, 
bombing and the like. The section is intended to apply to such cases and 
lays down a rule of' artificial presumption when question arises as to the 
priority in point of time of the death of any such person or persons termed 
comviorientes in the Roman Law. 


The section follows the rule now enacted in England in Law of Pro^rty 
Act, 1925, sec. 184: “In all cases where . . . two or more persons have died in 
circumstances rendering it uncertain which of them survived the other or 
others, such death shall, subject to any order of the court, for all p^poses 
affecting the title to property, be presumed to have occurred in order o 
seniority, and accordingly the younger shall be deemed to have survwe « 

elder.” 'Fhat section has been considered by Courts in England ^ 

been held that the words “subject to any order of the court mean t a ^ 

presumption is to prevail unless there is evidence leading to a e e 

warranted conclusion that one died before the other (z). same is 

effect of the words “until the contrary is proved” which find p ace 
present section. The statutory presumption may be rebutted y ^ 
beyond doubt that each died at precisely the same moment of time or 
eider had in fact survived the younger. The court will not, ^ 

the presumption in favour of the survival of the younger unless 
dence leading to a defined and warranted conclusion to the contrary. 

The section applies both in case of testamentary and ooerate as 

and in case of cammorientes governed by the present Act it would oper^ 


(z) Hickman v. Peacij (1945) A.C. 304; Chilling- 
u;orth V. Bate (1947) 2 AU E.R.MIS; Lee^Oarber 


V. Reynolds (1942) 2 All E.R- 46. 
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that this section has retrospectiveTffect c 

procedure (j^l). effect as the law of evidence is a law of 

‘hM^tfiey'^had'^ pe, is'hed*’in ^drc^s'ta^Je'"^'“'°d 'h^ conclusion 

either of them had suredved. Applying "he m^of uncertain whether 

It was held that K the daughte? ha^'^survi^d ^ 

executed a w.U and left her property to K Is a le.T.l '' a ^ f’ad 

the heirs of K (zz). ^ ^ y to K as a legatee and the property devolved on 

in whose favou^^he^defendam had ^^uTa^htd^ night along with her foster daughter 
as to who died frst The ho,rf of her property hy a uill. It was uncertain 

the record of th^parti^^on sul^in^re^rt^^^^^^ brou^f on 

to be the heirs of the latter on basS of i^Ustacy (2^2) ^ defei^anl who claiitied 

22. (1) mere, after the commencement of this Act, an interest 

n any immovable property of an intestate, or in any business carried 

Preferential right ^ whether solely or in conjunction 

p'rty^r^ er'tlin devolves Upon two or more heirs speci- 

cases. m class I of the Schedule, and any one of such 

heirs proposes to transfer his or her interest in 

Sfre^thp heirs shall have a preferential rigln to 

acquire the interest proposed to be transferred. 

tk consideration for which any interest in the property of 

^e deceased may be transfeiTed under this section shall in the 
absence of any agreement between the parties, be determined by 
tne court on application being made to it in this behalf, and if any 

u acquire the interest is not willing to acquire 

It tor the consideration so determined, such person shall be liable 
to pay all costs of or incident to the application. 

k j^i there are two or more heirs specified in class I of the 
ocfiedule proposing to acquire any interest under this section, that 

prefe^ed highest consideration for the transfer shall be 

1 * ., _ , ^ ction, “court” means the court within 

tne limits of whose jurisdiction the immovable property is situate or 

carried on, and includes any other court which the 

■ ^ may, by notification in the Official Gazette, specify 

in this behalf. 

section appears to have been thought necessary as an 
1 ote to the inconvenient effects sometimes resulting from transfer to an 
ou sider by a co-heir of his or her interest in property simultaneously inherit- 

nuishVntl”in^ Sing/i (*63) A. Punj. 66 .\l*o 5i*c In re Mahahir Sinuh (*63) A. Pimi 66 

C.Jar,achar^c^rU,J (*70) A My, 

; Jauanilal \. Lhharuilul {'68) A. Cui. 212. 87. ^ 
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ed along with other co-heirs. The right declared by the section is analogous 
to the right of pre-emption which tends to raise clogs and fetters on the hill 
sale and purchase of property and is in general regarded as opposed to equity 
^d good conscience. Even when recognised it requires to be encompassed 
by rigid rules and limits lest the right should be exercised vexatiously. The 
r^te of the Joint Committee says that it would be just and proper to provide 
that m case any heir desires to' transfer his or her interest in the property 
inherited under the provisions of this Act, the right of pre-emption should be 
given to others. The preferential right to acquire property under the section 
is confined only to cases of devolution of property upon two or more heirs 
specified in Class I of the Schedule, 

The section requires more explicit and stringent language. It does not 
say how and when the right of preference is to be exercised. It is loosely 
worded and the expression ‘transfer' itself is hkely to create some difficulty. 
It could not have been intended to apply, for instance, to transfer of interest 
by way of mortgage. Probably the operation of the rule was meant to apply 
to an out and out sale of the interest or a gift of the same to an outsider. Sub¬ 
section (2) would seem to indicate such intention. Moreover there is the 
danger of subtle devices being resorted to for defeating the object underlying 
the section. 

The effect of the section may be thus summarised: 

(1) In case any heir specified in Class I of the Schedule desires to dispose 
of his interest in the property (immovable property or interest in a 
business) inherited by him simultaneously with any other heir or 
heirs of an intestate under the provisions of the Act the latter have a 
preferential right to acquire that interest by purchase. 

(2) If the parties are unable to agree as to the quantum of consideration 
payable by the heir or heirs who intend to exercise the right confer¬ 
red by sub-section (1) the price will be determined by the court in 
an application made for the purpose. The intending purchaser is not, 
however, bound to pay the price fixed by the court. If he does not 
choose to p)ay the same he will only be liable to pay costs of the 
application, 

(3) In case of two or more heirs seeking to exercise the right conferred 
by sub-section (1) that heir who offers the highest consideration 
must by preferred and allowed to acquire the interest. 

Sub-section (1) does not apply to all categories of heirs who 
simultaneously to the property of an intestate but its operation is con m 
cases where the property referred to in the section devolves upon two or mo 
heirs specified in Class I of the Schedule. The iptestate may be a ^ 
female. The sub-section applies to any immovable property ^ ^ 

as also the interest of the intestate in any business carried on by m ® , 

alone or in conjunction with others. The business includes 
on by the intestate in partnership with others. It may be noted that ng 
of the other partners or the incidents of partnership ate not in en e 

affected by the rule. 
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SaTers^^Tthe mtending purchaser or 

purchasers If the intending purchaser is not willing to pay the amount at 

wPuch a.e interest is valued by the court he cannot be compelleJTo do so 

Z a<^‘ually agreed to pay the price that may be determined by the 

raurt. But m such a case he will have to pay the costs of the application Tlie 

reWa^ faS L^d d consideration all 

f u w ^ evidence as to price that may be produced before it. It 

^ also take into amount the highest amount that any one of the parties may 
be wilhng to i^y. This would enable the court to assess the fair i^lue which 

iit normally not be assessed at anything less than what 

any intending purchaser (outsider) is willing to pay. 

Sub-section (3) lays down in effect that where there are two or more 
heirs wilhng to acquire any mterest under this section for the consideration 
deteiTOined by the court the one who offers the highest amoimt will be pre- 


23. Where a Hindu intestate has left surviving him or her 
both male and female heirs specified in class I of the Schedule and 

his or her property includes a dwelling-house wholly 
sio,S“' resi^ctSg occupied by members of his or her family, then, 
dwelling-houses. notwithstanding anything contained in this Act, the 

,, , , right of any such female heir to claim partition of 

j. ® "^“hng-house shall not arise imtil the male heirs choose to 

^fspective shares therein; but the female heir shall be 
entitled to a right of residence therein: 


where such female heir is a daughter, she shall 
entitled to a right of residence in the dwelling-house only if she 

IS iinm^ried or has been deserted by or has separated from her 
Husband or is a widow. 


Special provision respecting dwelling-houses.—The object and importance 
ot the rule here enacted is easUy discernible. One objection raised against 
he nght of a female to be recognised as an unqualified heir and to equable 
aistnbution of the property of a Hindu who dies intestate was that in many 
cases the property may consist substantially of the family dwelling-house and 
the allotment of a share to a daughter and particularly a married daughter in 
such a case would be fraught with serious consequences to the sons of the 
intestate. The note of the Joint Committee says that this section restricts the 
right of a female heir to claim partition of the family dwelling-house so long 
as the male heirs do not choose to effect partition of the same, but it expressly 

reco^ses her right to reside in such house. The proviso to the section was 
added at a later stage of legislation. 
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The section cannot have retrospective operation and does not apply to the 
case of an intestate who died before the commencement of the Act (zl). 

It is rather unfortunate that the rule enacted in this section, which must 
necessarily apply even to smaU and modest family dwelling-houses in towns 
and villages, should not have been more clearly stated. The rule is a statu¬ 
tory novelty and obviously required careful particularity of language. The 
section is not very lucid as it stands. The expression “members of his or her 
family used in describing the occupants of the family dweUing-house is 
ike y to raise some doubtful points. Some other difficulties of interpretation 
hkely to arise are mentioned in the notes which follow. 

Partition is a necessary incident of the tenancy-in-common declared by 
the Act generally to exist in case of all heirs male and female who succeed at 
the same time. The section is intended to ensure easement of disruptive 
influences which would operate if the right of a female heir to claim partition 
of the family dwelling-house were left unrestricted. The restriction imposed 
by the section is applicable where the intestate or female is survived by male 
and female heirs enumerated in Class I of the Schedule and not where the 
intestate is survived only by heirs in Class II of the Schedule or by agnates 
or cognates. The restriction is confined to the right of any of the female 
heirs where there are other male heirs enumerated in Class I and does not 
apply to a case where the heirs in that class are only males or only females- 
The restriction it will be observed does not affect in any manner the devolu¬ 
tion of the family dwelling-house upon all the heirs including female heirs of 
the intestate; nor does it affect the right of any such female heir to transfer 
her interest in it subject to the provisions of section 22. The restriction also 
does not affect the right of a son of a predeceased daughter (who is one of 
the heirs specified in Class I of the Schedule) to claim partition of the dwelling 
house. The restriction is strictly confined to the right of such female heir to 
ask for partition of the family dwelling-house and operates only: 

(1) if the whole family dwelling-house is occupied by the members of 
the family of the male or female intestate, and 

(2) until the male heirs choose to divide their shares in it. 


As the daughter is an heir to the property of the intestate including the 
dwelling-house she would be a necessary p>arty to a suit or appeal relating to 
the dwelling-house and non-impleading of her would result in abatement (zZ). 


“Surviving . , . her , , . heirs specified in Class I of the Schedule”.—The 
words heirs specified in Class I of the Schedule are used in a descriptive sense 
and the reference to the heirs in Class I of the Schedule is to economise words. 
In case of a female intestate, her male heirs, therefore, who may prevent 
partition of the family dwelling-house can only be her son, son’s son, son s 
son’s son and daughter’s son and not her husband. It must follow that if a 
female intestate dies leaving her surviving her husband, a married daughter 
and other daughters who are unmarried, the married daughter can enforce 
partition of the family dwelling-house although it is wholly occupied by mem- 

(zl) Reference may be made to Upefidra Nath Das v. Chintamani Dacx A.I.R. (1963), Cal. 2 
(z2) Raghuruifidan v« HnmbaUik (^64) A.P. 206. 
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dfflicpU ,o defij.^ B„. a.. Thi ,h. JcV,. 'dweS' 

manent residence and which upon his or her death the members of the fai^dlv 
an be said to have continued to occupy. Occupation by the members of the 
family does not necessarily mean actual residence or continuous residence in 
the house; nor does it mean that all the members must be residinfin the 
house. In practice much difficulty need not arise because the ifnguistic 

wr^o^f the°co parlance in various 

^t of the country will be a pointer to the dwelling-house respecting which 

social provision is made in this section and if any problem arise^ it will hale 

rLarf^ I! tb" H "^^y- \Vhether a particular house can be 

regarded as the dwelling-house contemplated by the section or not will also 

depend on the facts and circumstances of the particular case. The house 

thn «bt'^^° T members of the family and the restriction on 

e right to claim partition will not operate for instance where it is only 

partly occupied and partly or substantially let out to tenants. The occupal 

tion contemplated by the section is of members of the family of the intest^e 

Md It may not be easy to say who are to be regarded as members of the 

family of the male or female intestate and particularly of the latter It seems 

dTffic. P II. f hard and fast rule will be laid down. Here also any 

^iculty that may arise wiU have to be resolved in a commonsense way and 
having regard to the facts and circumstances of the case. 

Until the male heirs choose to divide their respective shares therein”_ 

The right of a female heir specified in Class I of the Schedule to demand 
actual partition of the family dweUing-house is deferred and kept in abeyance 
^til the male heirs specified in Class I decide to partition it, that is to divide 
It by metw and bounds or realise its sale proceeds. Question may perhaps 
arise whether the special restriction enacted in this section on the right of a 

vXn tb dwelling-house applies 

^ T ^ I"'*'® intestate under Class I of the Sche- 

dule. r^e words until the male heirs choose to divide their respective shares 

ffierein may suggest that there must be at least two such male heirs if the 
restriction IS to operate. The object of the special provision is to prevent 
female heirs ^d particularly a daughter of the intestate from creLm^ a 
situafion in which partition of the family house may entail a forced sale of it 

not intestate where it may 

not be possible for the son or sons to buy off the share of the female heir who 
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insists on actual partition of it. It is submitted that there is nothing repug¬ 
nant in the subject or context to prevent the operation of the rule laid down 
in section 13 (2) of the General Clauses Act to the effect that the plural shall 
include the singular and the restriction will apply even where there is only 
one male heir who does not choose to divide his respective share in the 
dwelling-house. It would seem that the right of a female heir to demand 
partition may be deferred and remain in abeyance under this section till the 
lifetime of the male heirs enumerated in Class I of the Schedule or the last 
survivor of them unless a partition of the dwelling-house is sought by any one 
of them before such time. The restriction will cease to operate on the death 
of the last of such male heirs of the intestate. 


24. Any heir who is related to an intestate as the widow of a 

Certain widows P^^'^^ceased son, the widow of a pre-deceased son 
re-marrying may of a pre-deceased son or the widow of a brother 

w'idows^^'^^ ^ shall not be entitled to succeed to the property of 

the intestate as such widow, if on the date the suc¬ 
cession opens, she has remarried. 

Disqualified heirs.—Sections 24 to 28 deal with the question of dis-qualifi- 
cation of heirs. Section 28 lays down that no person shall be disqualified 
from succeeding to any property on any ground whatsoever except on those 
expressly mentioned in the Act, viz. remarriage in cases falling under section 
24; murder in cases falling under section 25; and conversion in cases falling 
under section 26. Section 27 lays down a general rule. Succession in any 
case where there is a disqualified heir takes place as if such person had died 
before the intestate. 

This section deals with one of the grounds for disqualification, namely 
remarriage, but the disqualification is confined only to certain heirs. It will 
be noticed that remarriage is not a disqualification in case of every female 
relative of the intestate. It is confined to the case of the three female heirs 
mentioned in this section and who are entitled to succeed under the Act as 
widows of relatives of the intestate. The step-mother does succeed as the 
widow of the father but the disqualification does not reach her. The mother 
of the intestate does not succeed as a widow of the father but in her own 
right (z3) and in case of the widow of the intestate there can be no question 
of any remarriage before the succession opens. 

Widow: See p. 869 supra. 

Mother: See pp. 871, 919 supra. 

Step-mother: See pp. 872, 919 supra. 

“Related to the intestate as the widow of a predeceased son . . 
section applies to certain heirs of a male as well as female intestate. In case 
of a female intestate the heirs of her husband and the heirs of her father can 
succeed to her property under sub-clauses (b) and (d) of section 15(1) and 


(s3) For instance see Mantorabai v. Poretanba* C72) A.M.P. 145. 
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A w 

quwtion of the application of this section can arise. The section in its 

Sw T. '"1" .".S 

;m.,l b, relate ,he pL7/oe°,sed'‘J„““S' 

female inteslate may have remarried before the suecesaion 01 ^ 0 ^'^ TTie^ d!**' 
quahfication enacted m this section, >t would seem covers X ? 

widow who claims to succeed as-the widow of a predeceased s^^ or th^ 
widow of a predeceased son of a predeceased son T 

of the hoaband or father o, the mil’o^'di^^oWrost'tbrtd' 

mder aSrn""' >eeilon 15(2) or 

ordylVe'irbltlrrilTetfrr^^^^^^^^^ 

ts the widow of a predeceased son, or widow of a preXceased so^„ 
deceased son or widow of a brother and not wher^ the sa- he" iLTio 
succeed on the ground of any other relationship with the intestate. 

‘if on ihV'V? ‘*1! succession opens, she has remarried ’.-The words 

It on the date the succession ooens’ make it cle^ir that th^ ^ 

does not apply where the widow ren^J^el fte "L successiothaf “T 
In such a case there can be no divesting of the oronenT t i! u 
vested in her immediately the succession opens. It is not neceLary'^'^hmT 
ever, for the animation of the section that the subsequent marriage should be 
the^tfme^th"^ husband by the subsequent marriage should be alive at 

.he h.. b„„ divorcM iSory .h., ,im.' b;r“tTl",'l,’‘£‘'““S tf.Z 

section. The reason is that a widow succeeds as the survivin- h^f of her 
husband, and she ceases to be so by remarriage. ^ ^ 

25. A person who commits murder or abets the commission 

Murderer dia- ^ murder shall be disqualified from inheriting the 
qualified. property of the person murdered, or any other pro- 

or .be commHlee^rS: >■' 

'“S' t ■“■“""-■"orf tr “k 

irS's riz iSTfb'r mSir'S Cifedtf r = "• 

in such a case should be treated as non-existent and It'ai Ine ^ZfZ 


(o) (1924) 51 I.A. 308; ('21) A.B. 270. 

HL-00 
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stock for a fresh line of descent. In this section which has to be read with 
section 27 the Legislature gives statutory effect to the rule laid down in the 
Privy Council case by adopting the principle of public policy underlying that 
decision. The disqualification it will be noticed is not general but confined 
to certain property. The murderer does not ipso jacto forfeit his right to 
property in general or his right to inherit property of any other person suc¬ 
cession to whose estate is not in any manner altered or accelerated by the 
murder. 

The section has the effect of laying down that a person who commits 
murder or abets the commission of murder is disqualified from inheriting— 

(a) the property of the person murdered, or 

(b) any other property he may become entitled to succeed by reason of 
furtherance of succession resulting from the murder. 

It is not necessary for the application of this section that the person 
disqualified should have been convicted of murder or abetment of murder. 
The disqualification will apply if it is established in any subsequent pro¬ 
ceeding that the person to be disqualified had committed or abetted the 
murder (al). 

. in furtherance of succession . . —The reason of the rule laid down 
in the section is that it is contrary to public policy to permit a person to take 
advantage of his own wrong. Advantage may be sought by a person by 
murdering not the person whose property he seeks to acquire by inheritance 
but some other person through whom or after whose death he may in future 
acquire property by inheritance. Such a case would result in furtherance of 
succession to the owner of the property or to state it differently would result 
in acceleration of succession. Thus for instance if A has a brother B and his 
nephew C (the son of a predeceased brother) and C commits the murder of B 
(B being the nearer heir would have been entitled on A’s death to succeed to 
A^s property to the exclusion of C), C becomes disqualified from inheriting 
the property of A. Or the person murdered may have restricted interest in 
the property and the murder may have been committed with a view to accele^ 
rating succession by removal of the person holding such restricted interest. 

Disqualification confined to murderer and those claiming title through the 
murderer.—The effect of this section read with section 27 is that the murderer 
is absolutely disqualified from inheriting the property of his victim or trans¬ 
mitting any title in respect of it. In the context of rules of succession under 
the old law the murderer had to be treated as non-existent and could not form 
the stock for a fresh descent. That basic principle h^s been adopted in this 
Act but the scheme of succession under the Act is different. The disqualifi¬ 
cation it will be noticed is confined to the murderer and not to others. A son 
or daughter of the murderer, for instance, is not affected by the disqualification 
except in cases where the son or daughter can claim his title to succeed only 
through the murderer. Where such person is entitled to succeed in his or 
her own right as an heir of the deceased under the Act the rule laid down in 

(al) But see Seetharamaiah v. BamckruJinaUih (’70) A.A.P. 407. 



Ss. 25-27 


THE HINDU SUCCESSION ACT 


947 


the section has no application. In such a case though related to the murderer 
^e heir does not trace any title or right to succeed through the murderer 

^ property shall devolve as if the murderer 

had ied before the intestate and the effect of it is not that no relationship 

can be traced through the murderer but that no title or right to succeed can 
be traced through him. Thus for instance where A the prooositus died leav- 
mg him surviving as is heirs only his brother B and D the daughter of B and 
B had committed A’s murder B wiU be disqualified from inheriting the pro¬ 
perty of A. D will, however, be entitled to succeed to the property of a A as 

dL^hter)"'’"" Schedule. (Brother’s 

w before or after the commencement of this Act a 

I" * 1^ * I ^1 1 u by conversion to another 

Convert’s des ‘^^^dren bom to him or her after such 

cendanrcLquau: conversion and their descendants shall be disqualified 

from inheriting the property of any of their Hindu 

Hind.. ^ess such children or descendants are 

Hindus at the time when the succession opens. 

Conversion.—Change of religion and loss of caste which at one time were 
pounds of forfeiture of property and of exclusion from inheritance ceased to 
be so after the passing of the Caste Disabilities Removal Act, 1850. 

Succession to the property of the apostate is governed by the personal 
law apphcable to followers of the religion to which he had been converted or 
by the provisions of the Indian Succession Act. Consequently, the property 
of a Mahommedan converted from Hinduism passes according to 
m^an law to his descend^ts and the Hindu collaterals cannot claim to suc¬ 
ceed under Hindu 1^ or by virtue of any provision of the Caste Disabihties 
^moval Act (c). This section lays down the converse rule that the children 
born to the convert after his conversion and the descendants of such children 
cannot inherit the property of any of their Hindu relatives unless they are 
^emselves Hindus at the time when the succession opens. It makes no 
difference to the apphcation of the rule whether the convert ceased to be a 
Hindu before or after the commencement of this Act. The expression Hindu 
m this section is to be understood in the wide sense stated and explained in 
section 2. It will be noticed that the children of the apostate born hire 
his conversion are not ^ected by the rule. Nor are chUdren or descendante 
of his children born after his conversion affected by the rule if they are 
rlindus at the time when the succession opens* 

27. If any person is disqualified from inheriting any pronertv 

Succession when under this Act, it shall devolve if 
heir disqualified. had died before the intestate 


(c> See 5 97 ante af pp. 161-162. 
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This section lays down the general rule relating to the effect of disability 
or disqualification resulting from any of the causes mentioned in the group of 
secUons 24 to 28 and is in accordance with the rule of Hindu law that where 
an heir is disqualified, the next heir of the deceased succeeds as if the dis¬ 
qualified person had died before the intestate (d). A disquahfied person 
transmits no mterest to his or her own heir. It may be noted that as a 
gener^ rule disqualification from inheritance is purely personal and does not 
extend to the issue of the disqualified heir unless there is any provision of law 

to the contrary, e.g. the provision relating to the descendants of a convert 
from Hinduism. 


The effect of the rule laid down in this section is that no title or right to 
succeed can be traced by any person through one who is disqualified from 
inheriting any property under the provisions of sections 24 to 26. The sec¬ 
tion does not affect the rights of those who cannot be said to claim through 
the disqualified person. 


28. No person shall be disqualified from succeeding to any 

Disease, defect. Property on the ground of any disease, defect or 

qualif"°^ or save as provided in this Act, on any 

other ground whatsoever. 

Under the texts of the Dharmashastras as interpreted by the courts, 
certain defects, deformities and diseases (§§ 98, 162-163 ante) excluded an 
heir from inheritance. This was substantially remedied by the Hindu Inheri¬ 
tance (Removal of Disabilities) Act, 1928, which ruled that ‘ ‘no person, other 
than a person who is and has been from birth a lunatic or idiot, shall be 
excluded from inheritance or from any right or share in joint family property 
by reason only of any disease, deformity or physical or mental defect.” The 
present section discards almost all the grounds which imposed exclusion from 
inheritance. It rules out disqualification on any ground whatsoever except¬ 
ing those expressly recognized by any provisions of the Act. Unchastity of a 
widow is not a disqualification under the Act (dd). 

This section is not retrospective in its operation (dl). 

ESCHEAT 

29. If an intestate has left no heir qualified to succeed to his 
or her property in accordance with the provisions of this Act, such 

„ ... property shall devolve on the Government; and the 

ai ure o eirs. QQygj-nmgn^ shall take the property subject to all 

the obligations and liabilities to which an heir would have been 
subject. 

Failure of all heirs; Escheat.—Escheat in Indian law is the term commonly 
employed to denote lapsing of property to the Crown or Government in de¬ 
fault of heirs on the death of the owner intestate. In recent times escheat is 


(d) See § 101 at p, 164 ante. 

(dd) Jayalakshmi v. Ganeja Iyer (’72) A.M. 357. 
(dl) Appa Soheb v. Curubaaamma (’60) A. Mys. 


79. AlfO see Vedazyas Rao v. Sarayan Rao l W> 
A. Mys. 18. 
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rare, for persons owning property but having no known heirs make wiUs and 

even when they do not, some person having remote kinship is usually found 

Under the previous law on failure of all heirs of an intestate the Crown took 

by escheat ^ere the Crown or Government claims by escheat, the onus 

lies on It to show that the owner of the estate died without heirs (e) An 

estate taken by escheat is subject to the trusts, charges and legal obligations 

(If any) previously affecting the estate, e.g. maintenance of dependants mort- 

gages and other incumbrances. This section rules that in case of failure of 

all the heirs recognized under the Act, on the death of the owner intestate 

his or her property devolves on the Government. The Government takes 

the pro^rty subject to all legal obligations and liabilities to which an heir 

would have been subject if the property had devolved upon the heir bv 
succession (el). 

Reference may be made to §§ 59 and 92 ante. 


Chapter III 


TESTAMENTARY SUCCESSION 


30. * Any Hindu may dispose of by will or other testamentary 

disposition any property, which is capable of being so disposed of 

Testamentary ^y accordance with the provisions of the 

succession. Indian Succession Act, 1925 (39 of 1925), or any 

other law for the time being in force and applicable 

to Hindus. 


Explanation. —The interest of a male Hindu in a Mitakshara 
coparcenary property or the interest of a member of a tarujad, 
tavazhi, illom, kutumba or kavaru in the property of the tarwad, 
tavazhi, illom, kutumba or kavaru shall, notwithstanding anything 
contained in this Act or in any other law for the time being in force, 
be deemed to be property capable of being disposed of by him or 
by her within the meaning of this sub-section. 

Right to dispose of property by will—This section is merely an assertion 
of the general rule that a Hindu may dispose of by will any property which it 
is within his power to bequeath by any testamentary disposiUon. It is the 
Explanation which is really the vital and most important part of the section. 
It might have been enacted in a more direct manner that the interest of a male 
Hindu in a Mitakshara coparcenery property or the interest of a member in 
the property of a tarward, etc. is property now capable of being disposed of by 
will notwithstanding any other rule of law to the contrary. 

Neither under the customary law nor under the Aliyasantana Act, 1949 
the interest of a coparcener in an Aliyasantana Kutumba could have been 


(e) Sec { .5{J at pp. 1‘10>141 ante. 

(el) Rrfermco muy made to Kotliawale v. 
State of Muharojlitra ('70) A.B. 205 [case imder 
S. 72 llumbay Land ReveDue Code 1879]. 


• Part of this section w.-is repe.alcd by s. 29 of 
the Hindu Adoption and Maintenance Act, 1956, 
and by the Repealing and Amending Act, 58 of 
1 
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disused of by a wiU. In that regard a definite change is made by the 

o^SrTcrn dilt^ result that now a member of an Ahyasantana Kutumba 
or Kavaru can dispose of his mterest in the Kutumba properties by a will 

or NambudH a H'ndu governed by the Marumakkattayam 

disposed of by ^ can now be 

Dayabhaga law, a father may dispose of by wiU all his 
th^w’ self-acquired. Similarly a coparcener under 

^ in the joint family 

fat ^tvf ’ '^®^*-established and sub-section (1) in effect reite- 

rates the same. 

Mi^kshara law, no coparcener, not even a father, can 
P< y will his undivided coparcenary interest even if the other copar- 

^position, the reason being that at the moment of 
+h« y- ^ survivorship (of the other coparceners) is in conflict with 

^ evicc. Then the title by survivorship, being the prior title, takes 
precedence to the exclusion of that by device. That rule of Mitakshara law 
now a logate y the Explanation which lays down in explicit terms that 
such interest is to be deemed to be property capable of being disposed of by 

wi no withstanding anything contained in any provision of the Act or any 
other law tor the time being in force. 


1 by female Hindu.—Prior to the coming into force of this Act, neither 

er the Mitakshara nor under the Dayabhaga law a widow or other limited 

emale heir could in any case dispose of by will any property inherited by her 

^ any portion thereof, whether the property was moveable or immoveable. 

The effect of section 14 of this Act inter alia is to abrogate that traditional 

limitation. She is now full owner of ail property howsoever acquired and 

eld by her and can dispose of it by will. The only qualification to this rule 

is that she cannot do so where she holds any property as ‘restricted estate’ as 

visualized under section 14 (2). This is so because in any such case she is 

not and has not become full owner of the property. Similar is the position 

in respect of a female owner governed by any of the matriarchal systems of 
law. 


Sub-section (2).—Sub-section (2) of this Act, which is now repealed by 
section 29 of the Hindu Adoptions and Maintenance Act, 1956, was as under: 

For the removal of doubts it is hereby declared that nothing contained in sub¬ 
section (1) shall affect the right to maintenance of any heir specified in the Schedule 
IW reason only of the fact that under a will or other testamentary disposition made by 
the wceased the heir has been deprived of a share in the property to which he or she 
would have been entitled under this Act if the deceased had died intestate.” 

Reference may be made to section 22 of the Hindu Adoptions and Main¬ 
tenance Act, 1956. The provisions of that section have now rendered sub¬ 
section (2) of the present section unnecessary. 


(/) Sumfnrn v. Giriia (*62) A. Mvs 72 /F.B.). At he matle to Bonk of .Yru Tnflia Ud. v. tunnamms 
to thp effect of section 43 of the Trnvancore (*61) A. KcMia 103 <F.D.). 

Kshatriya Act aod this ExpIaDalinn refcrcDce may 
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31. [Repealed] 


REPEALS 


THE SCHEDULE 

(See section 8) 

HEIRS IN CLASS I AND CLASS II 

Class 1 

Son, daughter; widow; mother; son of a predeceased son; 
daughter of a predeceased son; son of a predeceased daughter- 
daughter of a predeceased daughter; widow of a predeceased son- 
son of a predeceased son of a predeceased son; daughter of a pre¬ 
deceased son of a predeceased son; widow of a predeceased son 
of a predeceased son. 


Class II 

I. Father. 

II. (1) Sons daughter’s son, (2) sons daughters daughter 
(3) brother, (4) sister. 

Daughter’s son’s son, (2) daughter’s son’s daughter, 

(3) daughter’s daughter’s son, (4) daughter’s daughter’s daughter. 

rV. (1) Brother’s son, (2) sister’s son, (3) brother’s daughter 

(4) sister’s daughter. 

V. Father’s father; father’s mother. 

VI. Father’s widow; brother’s widow. 

VII. Father’s brother; father’s sister. 

VIIL Mother’s father; mother’s mother. 

IX. Mother’s brother; mother’s sister. 

Explanation .—In this Schedule, references to a brother or sister 
do not include reference to a brother or sister by uterine blood. 
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INTRODUCTORY NOTE 


h. s-:? irLT.?MLa 

—Manu VIII, 27. 

iu mllhe^s" wifmb' "rm' comparable (for legal purposes) to one in 

(popanda). Then‘’be ^btots"i:nurt%:irav:lHa?ara) ^ ” 

—Narada III, 35, 36. 

that the generally accepted view has been 

on-age teiminates at the completion of the sixteenth year and minoritv 

^mort*” which precX the 

mpletion of that age. There was some dilTerence of ooinion as to the aee 
when a person, under the laws of the Srnrit.s. could be s'aid to have attained 

full age or majority. That difference lost much of its im- 
portance after the passing of the Indian Majority Act 1875 
Act. 1875. which applies to all persons domiciled in India and ’ to aU 

.... A . .u « matters except marriage, dower, divorce and adoption Ac¬ 
cording to that Act, every minor of whose person or property a guardian has 
been appointed by any Court and every minor of whose property the superin 
tendence has been a.ssumed by a Court of Wards is deemed to have a”d 
h s majority at the completion of the twenty-first year; and in all other cases 
at the completion of the eighteenth year. The Indian Majority Act is a very 

short enactment and aims at uniformity and certainty in the matter of non¬ 
age and Its object is to fix the age of majority. 

to guardians as hitherto applied in case of 
Hindus, guardians could be divided into three clas.ses, namely (1) natural 

guardians; (2) guardians appointed by a father’s will 

Three classes of (‘‘^"‘amentary guardians); and (3) guardians appointed 

Kuardians. under the Guardians and Wards Act, 1890. The guardians 

under the Guardians and Wards Act can be appointed by 
^ ^ District Court or by a Chartered High Court in thp 

canTw ‘^i''il jurisdiction. A Chartered High Court 

can also appoint a guardian in the exercise of its inherent powers.^ 

of enactment on the subject is the Guardians and Wards Act 

of 1890 which IS a consolidafing enactment and is intended to be a complete 

code de^ng the rights and remedies of guardians and 

W«d7''Ac"t ® Act, however, inter alia saves the 

Act, 1890. rj^gh^ of appointment of guardians of minor children under 

the Hindu law and leaves unaffected the preferential claims 

o guardians under that law according to which the father Is the natral 

^d ?ex"t h ^ serrate property of his minor children 

and next to him the mother. No relation other than the parents under that 

Nnii.r»i ™ a entitled as of right to the guardianship of a minor 

ians under Hindu husband is the lawful guardian of his minor 

Act vests wide powers in the Court to appoint 
or declare a guardian of the person or property or both of a 
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minor and empowers it to do so where it is satisfied that it is for the welfare 
of a minor to make such order. But the Act was not intended to affect the 
rights of the parents and the husband to act as the natural guardians of the 
person of the minor and the Court has under that enactment no authority to 
appoint a guardian of the person of a minor whose father is living and is not 
m the opinion of the Court, unfit to be guardian of the person of the minor; 
nor in case of a married female, if a minor, whose husband is not in the 
opinion of the Court unfit to be guardian of her person. 

The Guardians and Wards Act did not alter or affect the rights of the 
natural guardians under the Hindu Law and it was only if a guardian was 

appointed by the Court that the rights of the natural guard- 
Rights of natii- became extinguished. The rights of the natural guard- 

ral ^arclian lui- ian under that law as interpreted by the Courts were com- 
u aw. paratively very wide. The natural guardian could mort- 

gage, sell or otherwise dispose of the immovable property 
of the minor, even without the sanction of the Court, provided the alienation 
was for the benefit of the minor’s estate. The law on the subject was well 
settled by a long course of decisions since Hunoomon Persaud Pandey^s case 
(6 M.I.A. 393). The principle enunciated by the Privy Council in that case 
in a passage which is now locus classicus is: “The power of the manager for 
an infant heir to charge an estate not his own, is, under the Hindu law, a 
limited and qualified power. It can only be exercised rightly in a case of 
need or for the benefit of the estate. . . . Tlie actual pressure on the estate, 
the danger to be averted, or the benefit to be conferred upon it, in the parti¬ 
cular instance, is the thing to be regarded. . . . The lender is bound to enquire 
into the necessities for the loan, and to satisfy himself as well as he can, with 
reference to the parties with whom he is dealing, that the manager is acting 
in the particular instance for the benefit of the estate. But ... if he does so 
inquire, and acts honestly, the real existence of an alleged, sufficient and 
reasonably credited necessity is not a condition precedent to the validity of 
his charge.” But doubts and difficulties at times beset the question of con¬ 
tracts by natural guardians and their right to bind the minor by personal 
covenants and the precise extent of the powers of the natural guardian of a 
minor to deal with the properties of the infant on grounds of necessity or 
benefit of the minor. The d^Jimitations on the power were well defined but 
difficulty sometimes arose in applying the principle to facts which were at 
times complex and gave rise to difficult situations. 


Under Hindu Law as hitherto administered by the Courts a Hindu father 
could by word of mouth or by writing, nominate a guardian both of the per¬ 
son and property of his children, so as to exclude even the 
Testamentary mother from the guardianship. The motlier, even if the 

Hindu^liw father was dead, did not have the testamentary power to 

appoint a guardian by will. The power of a testamenUry 
guardian to deal with property belonging to his ward was under that law 
subject only to the restrictions imposed by the will. The Guardians an 
Wards Act did not affect the power of the father to appoint a testament^> 
guardian. Section 6 of the Guardians and Wards Act, contains a saving 
inter aJ.ia to the effect that nothing in that enactment is to take away or 
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testamentary 

kw the property of a m.nor where under the personal 
p e minor such appointment is competent. The power 

Powers of testa- of a testamentary guardian to morttrocr^ V^ii power 

mentary guardian disno<;p r»f ^ i_i " mortgage, sell or otherwise 

thTf . , property of the minor is under 

.-r “V”", Sr 

and subject to limitations on his powers laid down in the 
Act. he has the power to do all acts which are reasonable 
and proper for the realisation, protection or benefit of the 
property of the minor. Section 29 of that Act lays doum 
certain limitations on the powers of a guardian appointed or 
declared by the Court in respect of Iris deaUng with and 
Mo * , ^^riag^ment of the immovable property of the minor ward 

£ r »>• Court. char“r 

^thout the permission of the Court lease any part of t^t^ropert/f^ a teiTn 

date of^^tf a term extending more than one year beyond the 

date of attainment of majority by the ward. The nowers of the natural 

testamentary guardian of a Hindu minor were not affected by 

th^" g"-dian to deal with and mlLle 

has alrerdv continued to be governed by the rules to which reference 

^s already been made unless and until the Court in the exercise of its wide 

powers removed him or appointed or declared him to be a guarchan of he 

mmor m which latter case his powers to deal with and manfgete iloS 

p ox>erty became bmited as provided in section 29 of the Act. 

Cou^fs'^to^*‘r! Guardians and Wards Act is the satisfaction of the 

m=. V ' welfare of the minor and the Act provides the 

same immature age is incapable of looking after the 

or decla^^lThrm A appointing 

r aeclanng the guardian of a mmor, the Court shaU be guided bv whet 

consistently with the law to which the minor is subject apS^s in thrcfr 

'welfare of the minor. In considering what will be 

reL ^hall have regard to the age s^x and 

religion of the minor, the character and capacity of the proposed guardian 

and an^ •cin to the minor, the wishes, if any, of a deceased parent 

or h“prSr Yf P'^oposed guardian with the mino; 

let d Y P-f-ence. In numerous decifior^Ynder "he 

fonsid r f-Phasized that the welfare of the minor is the paralunt 

nsideration and the recognised rights of guardians under the personal law 
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Supplemental 

enactment. 


must, if necessary, be subordinated to that main consideration and the Court 
is not bound to app>oint as guardian the person who has a preferential claim 
for guardianship according to the personal law if the appointment of such 
person will not conduce to the minor’s welfare. 

The present Act does not codify the entire law of guardianship applicable 
to Hindus but amends and codifies only certain parts of the law relating to 

minority and guardianship among Hindus. Section 2 of the 
Act expressly lays down that the provisions of this Act are 
in addition to and not in derogation of the Guardians and 
Wards Act, 1890. The provisions of the Act are, therefore, 
to be read as supplemental to that Act. In respect, however, of matters 

expressly dealt with by the Act the provisions of this Act are to have over¬ 

riding effect. Such provisions abrogate all the rules of the law of guardian¬ 
ship hitherto applicable to Hindus by virtue of any text or rule of Hindu law 

or any custom or usage having the force of law, in respect 
Over-riding ef- of aff matters dealt with in those provisions. They also 

of*^\he supersede any other law, contained in any State or Central 

legislation (including the Guardians and Wards Act) in 
force immediately before it came into operation in so far as such legislation 
is inconsistent with those provisions. Rules relating to matters for which no 
provision is made are not over-ridden by the Act. 

Reference to the provisions of this short enactment will show that it is 
principally intended to crystallize in statutory foi-m as to who are the persons 

entitled to act as the natural and testamentary guardians of 
P^cipal chang- ^ Hindu minor and particularly to impose certain limita- 
^ th^^Act tions on the powers of such guardians in the matter of dis¬ 

posal of and management of the immovable property of 
the minor. Section 6 declau'es the status of the father and mother as natural 
guardians of the minor children in respect of their person as well as property; 
and of the husband as the natural guardian of the person and property of his 
minor wife. There is no substantial change in the law on this matter. But 
material change is effected in the matter of the powers of the natural guardian 
which are now substantially the same as and subject to the same limitations 
as are imposed upon the powers of a guardian declared or appointed by the 
Court under the Guardians and Wards Act. The result is that the natural 

guardian does not now have in the matter of disposal of the 
immovable property of the minor, any pKjwers larger than 
those conferred on a guardian appointed or declared by 
that Act. The language of section 8 of the present Act in 
relation to linnitations on the powers of management of im¬ 
movable property of the minor is in pari materia with that 
of the provisions contained in section 29 of the Guardians and Wards Act 
which have already been stated above (a). Section 9 of the present Act 
that a Hindu father has the power to appoint a testamentary guardian of ^ 
minor legitimate children both in respect of the person and property of sue 
children. A similar power is now recognised in case of the mother w ere 
the father has predeceased the mother. A mother is also entitled to appoin 


Restrictions im¬ 
posed on powers 
of natural and 
testamentary guar¬ 
dians. 


(a) P. 955, supra. 
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a testamentary guardian of her minor illegitimate children. The powers 
however, of any testamentary guaixlian of a minor Hindu in the matter of 
dealing with and management of the immovable property of the minor are 
not to be governed by the personal law of the parties but are now subject to 
same limitations as are imposed upon the powers of a natural guardian. 
Ihe result of these principal changes in the law relating to Hindu minors is 
that neither a natural guardian nor a testamentary guardian can now, without 
the sanction of the Court, mortgage, charge, sell or otherwise ahenate any 
immovable property of the minor or lease any part of such property for a term 
exceeding five years or for a term extending more than one year beyond the 
date of attainment of majority by the ward. Any disoosal of immovable 
property by a natural guardian or a testamentary guardian in contravention 
of the above limitations is voidable at the instance of the minor. The power 
vested in the Court to sanction any such disposal of the minor's immovable 
property can only be exercised if there is necessity for such disposal or if the 
Court is satisfied that the disposal of the property is to the evident advantage 

of the minor (b). Another change brought about by the 
Powers of de present enactment relates to de jacto guardians. The 
abr^^°t powers of a de jacto guardian or a de facto manager of a 

^ ^ ■ Hindu minor to bind the minor’s estate by alienations of 

immoveable property of the minor in case on necessity or for 
the benefit of the minor’s estate have been recognized by the Courts in nume¬ 
rous decisions (c). Section 11 of the Act now abrogates those powers and lays 
down in express terms that after the coming into operation of the Act, no 
person shall be entitled to dispose of, or deal with, the property of a Hindu 
minor on the ground of his or her being the de facto guardian of the minor. 

The Crown or the State as pater patriae has jurisdiction to do all acts and 
things necessary for the protection of minors for they cannot take care of 

themselves and one common principle of law is that it is a 
Welfare of the prime duty of the Court where satisfied that it is for the 

con! welfare of the minor that an order should be made appoint- 
sideration of the or declaring a guardian of his person or porperty it 

^ooit. should make such order. Sections 7 and 17 of the Guard¬ 

ians and Wards Act give statutory form to this general rule 
of guardianship law. The present enactment, although it is not exhaustive 
of the law on the subject and gives only certain supplemental rules principally 
affecting natural and testamentary guardians and the restrictions on the 
powers of such guardians, reiterates the salutary rule that in appointing or 
declaring guardians of the person or property of a Hindu minor, the para¬ 
mount consideration of the Court should be the welfare of the minor (s 13) 
The expression ‘welfare’ in this context, it is settled law, is to be understood 
in its widest sense and embraces not merely the material and physical well¬ 
being of the minor and happiness but every circumstance and every factor 
bearing upon the moral and religious welfare and the education and up¬ 
bringing of the minor. In the matter of any such appointment or declaration 
of a guardian the first and the inevitable starting point and the dominant 
consideration for the Court is the welfare of the minor. 


(t) See Section 8 and Section 9(5). 


(c) See § 526» ante. 
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ACT. 1956 

No. 32 OF 1956 

[25th AugiLSt, 1956] 

An Act to amend and codify certain parts of the law relating to 

minority and giiardianship among Hindus. 

Be it enacted by Parliament in the Seventh Year of the Republic 
of India as follows: — 

Preamble. A codifying enactment is passed to codify the existing law 
and its purpose is to declare the whole of the law upon some particular sub¬ 
ject or certain particular matters dealt with in it. The preamble to the pre¬ 
sent enactment in terms states that it is intended to amend and codify certain 
parts of the law relating to minority and guardianship among Hindus and it 
is only in respect of the points and matters spiecifically dealt with in it that 
the law relating to minority and guardianship among Hindus is codified in 
this enactment which does not purport to give the whole law on the subject 
of guardianship. Section 2 of the Act states in explicit terms that the provi¬ 
sions of the Act are supplemental to and to be read as additional to and not 
in derogation of those contained in the Guardians and Wards Act of 1890 
which is the principal enactment on the subject. Where, however, any ex¬ 
press provision on any p>oint or matter is contained in this Act it is to prevail 
and effect must be given to it irresF>ective of what may have been laid down 
in the other enactment. 

Rules of interpretation of a statute.—For some of the rules relating to 
interpretation, see Notes at pp. 666-669 supra. 


Short title and 1. (1) This Act may be called the Hindu 

Minority and Guardianship Act, 1956. 

(2) It extends to the whole of India except the State of Jammu 
and Kashmir and applies also to Hindus domiciled in the territories to 
which this Act extends who are outside the said territories. 


Commencement and extent.—The Act received the assent of the President 
on 25th August 1956 and came into operation of that day (cl). 

The Act applies to Hindus in the whole of India except the State of 
Jammu and Kashmir. The Act also applies to Hindus domiciled in India but 
who are living outside India. The general principle of private international 
law is that the lex loci governs matters relating to immovable property and 
the law of the domicile governs personal relations. 


(cl) S. General Clauses Act. 
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2. The provisions of this Act shall be in addition to, and not 

plemlnlal to ‘Tot Save as hereinafter expressly provided, in derogation 
8 of 1890. of, the Guardians and Wards Act, 1890 (8 of 1890). 

Act is supplemental to the Guardians and Wards Act.—The Act, although 
it is an amending and codifying enactment, is not exhaustive of the law on 
the subject of minority and guardianship among Hindus. The effect of this 
section read with section 5 of the Act, which gives over-riding operation to 
the provisions of this Act, is to abrogate all the rules of the law of guardian¬ 
ship hitherto applicable to Hindus by virtue of any text or rule of Hindu law 
or any custom or usage having the force of law m respect of all matters dealt 
with in the Act. The Act also supersedes any other law, contained in any 
Central or State legislation, in force before it came into operation in so far as 
such legislation is inconsistent with those provisions. Rules relating to matters 
for which no provision is made are not over-ridden by the Act. The Guardians 
and Wards Act, as already pointed out (e), is the principal enactment on 
the subject and is a complete code defining the rights and remedies of guard¬ 
ians and wards. That Act, however, saves from its operation the personal 
law of the minors in certain matters and does not purport to lay down the 
law in respect of the powers of the natural and testamentary guardians under 
such personal law. The present Act is principally intended to declare in 
statutory form as to who are the persons entitled to act as the natural guard¬ 
ians of a Hindu minor in respect of the person and property of the minor 
and to impose certain restrictions on the powers of such guardians. It is also 
intended to state the law relating to testamentary guardians and the delimita¬ 
tions on the powers of such guardians. It is, therefore, both a codifying and a 
supplemental enactment and its provisions must be read in the context of 
the law laid down in the Guardians and Wards Act, 1890. 

The provisions of this Act and the Guardian and Wards Act, 1890 are 
complementai-y. In case of repugnancy the provisions of this Act would 
prevail (el). 

3. 


Application of 
Act. 


(1) This Act applies— 

(a) to any person who is a Hindu by religion in 
any of its forms or developments, including 
a Virashaiva, a Lingayat or a follower of the 
Brahmo, Prarthana or Arya Samaj, 

(b) to any person who is a Buddhist, Jaina or Sikh by religion 
and 

(c) to any other person domiciled in the territories to which 
this Act extends who is not a Muslim, Christian, Parsi or 
Jew by religion, unless it is proved that any such person 
would not have been governed by the Hindu law or by any 
custom or usage as part of that law in respect of any of 
the matters dealt with herein if this Act had not been passed. 


(c) p. 953, supra. 


(el) Kusa Paiidc v. Baishtutb (*66) A. Oriisa 60. 
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Ss. 3, 4 

Jaina^Tr ® Hindus, Buddhists 

Jamas or bikhs by religion, as the case may be; — uuists, 

a^P hS’ or illegitimate, both of whose parents 

are Hindus, Buddhists, Jainas or Sikhs by religion; 

(ii) any child, legitimate or illegitimate, one of whose parents 

& “W ^ community, ^oup or 

family to which such parent belongs or belonged; and ^ 

(ill) person who is a convert or re-convert to the Hindu 
Buddhist, Jama or Sikh religion. * 

nnthiS anything contained in sub-section (1) 

SpSiIpH^tT^'^ 'f, shall apply to the members of any 

of fhl within the meaning of clause (25) of article 366 

in the oSSzTtte'tSrwfse^dmS -‘^-tion 

o, .L°p'r;*vis"r„rS:!:Se^ fn'Ss'ri'" 


HinduTvrh®“''r®‘' •’y,must have been seen from § 6(1) that 
Hindu law has been applicable to a wide category of persons The present 

of the passing of this enactment and is iv pari materia with the law on the 
question enacted in section 2(1) (c) of the Hindu Marriage Act, 1955. 


Reference may be made to Notes at pp. 671-673 supra. 
Reference may also be made to §§ 6 and 7 ante. 


Sub-section (1) (a): Hindu.—See pp. 671-672 supra. 
Sub-section (1) (b).—See p. 672 supra. 

Sub-section (1) (c).—See p. 672 supra. 

Explanation (ii).—See p. 672 supra. 

Explanation (iii).—See p. 672 supra. 

Sub-section (2): Scheduled Tribes.—See pp. 672-673 supra 
Sub-section (3).—See p. 673 supra. 


4. In this Act,— 


Definitions. 



“minor” means a person who 
pleted the age of eighteen years; 


has not co 


$$ 



guardian” means a person having the care of the person 
of a minor or of his property or of both his pierson and 
property, and includes— 
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(i) a natural guardian, 

(ii) a guardian appointed by the will of the minor s father 
or mother, 

(iii) a guardian appointed or declared by a court, and 

(iv) a person empowered to act as such by or under any 
enactment relating to any court of wards; 

(c) natuial guardian means any of the guardians mentioned 
m section 6. 

It will be noticed that the practice of inserting the words “unless the 
context otherwise requires” usually followed by the Legislature in the matter 
of sections giving statutory definitions has not been adhered to in this section. 
Nevertheless definitions and abbreviations have to be read subject to the 
qualification that their application must not be inconsistent with the context 
or subject-matter. This follows as a corollary to the general principle of con¬ 
struction that if there is repugnance in the context, words and expressions 
m a statute must be understood in a manner as will be in harmony with the 
context and to effectuate the intention of the Legislature. The definitions in 
this section seem mainly intended to stress that for the purpose of the Act a 
person is to be regarded as a minor till completion of the age of eighteen and 
to make it clear that the expression “guardian” has a wide connotation. 

After the Act came into force no person can claim to be the legal guard¬ 
ian of a minor unless he or she comes within one of the four classes of persons 
enumerated in clause (b) of the section (e2). A stranger who makes a gift 
of property to a minor is not entitled to appoint a guardian for the minor 
simply by reason of the factum of the gift. He may, however, provide for 
management of such property by resorting to a trust (e3). 

Reference to the provisions of the Act will show that a person though 
not a natural guardian, or a testamentary guardian, or one appointed or 
declared by the Court or empowered by any statute relating to the Court 
of Wards may be guardian within the ambit of this Act if he has taken upon 
himself or her.self the care of the person or property or both of a minor, e g. 
a de facto guardian though, of course, after the commencement of this Act, 
he is not entitled to dispose of, or deal with, the property of the minor (/) .* 


5. Save as otherwise expressly provided in this Act,_ 

(a) any text, rule or interpretation of Hindu law 
or any custom or usage as part of that law 
in force immediately before the commencement 
of this Act shall cease to have effect with respect to any 
matter for which provision is made in this Act: 


Over-riding 
effect of Act. 


<e2) namachmulra v. Auitapurni Ammal ('6-1) A. 113. 

K«raU 269. Also see s. 11 infra. (f) See. 11. 

(•3) BafaUtlufimi v. Ramachandran (*67) A.M. 

HL-61 
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(b) any other law in force immediately before the commence- 
ment of this Act shall cease to have effect in so far as it is 
inconsistent with any of the provisions contained in this Act. 

gives over-riding application 
to the provisions of the Act and in effect lays down that in respect of matters 

dealt with in the Act it seeks to repeal all existing law on the matters dealt 

With in K, whether m the shape of enactments or otherwise, which may be 

inconsistent \^^th it. The result is that immediately on the coming into 

of^ration of the Act the law of guardianship hitherto applicable to Hindus 

w'hether by virtue of any text, rule or interpretation of Hindu law or any 

custom or usage having the force of law ceases to have effect with respect to 

all the matters dealt with in the Act. The Act also supersedes the rules of 

the law of guaixlianship contained in any Central or State enactment (fl) and 

any other law in force immediately before it came into operation by enacting 

that all other law shall cease to have effect with respect to such matters in so 

far as It is inconsistent with any provisions contained in the Act, This section 

may be read with section 2 which refers to the Guardians and Wards Act, 

1890, and draws attention to the supplemental nature of the provisions of 
this Act. 

Hie effect of sections 4 (a) and 5 (b) is not to override the first part of 
section 3 of the Guardian and Wards Act. The age of majority, therefore, of 
a minor for whose person a guardian has been appointed by the Court will 
be 21 years and not 18 years (f2). 

6. The natural guardians of a Hindu minor, in respect of the 
Natural guard- Elinor s person as well as in respect of the minor’s 
ia^ of a Hindu property (excluding his or her undivided interest in 

joint family property), are— 

(a) in the case of a boy or an unmarried girl—the father, and 
after him, the mother: provided that the custody of a 
minor who has not completed the age of five years shall 
ordinarily be with the mother; 

(b) in the case of an illegitimate boy or an illegitimate un¬ 
married girl—the mother, and after her, the father; 

(c) in the case of a married girl—the husband: 

Provided that no person shall be entitled to act as the natural 
guardian of a minor under the provisions of this section— 

(a) if he has ceased to be a Hindu, or 

(b) if he has completely and finally renounced the world by 
becoming a hermit (vanaprast/ia) or an ascetic (yeti or 
sanyasi). 

ifl) For instance see Travancore Nayar Act S. 15 of the Madras 
S, 10(2). Also see Kcmalakshmi Amma v. Bhas- and Raghaven Nair v. LgkshruKU y 
kara Menon ('61) A. Kerala 154. And see Rama- A. Kerala 193. . 

chandra v. Annapumi Ammat supra; Kusa Paride v. (f2) Swammathan v. Angayarkanm 

Baishnab supra^ Reference may also be made to A.M. 11* 
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U the expressions ‘father’ and ‘mother’ 

do not include a step-father and a step-mother. 

of a HinT^ guardians—The subject of persons who can be natural guardian 

518 5?7 hitherto applied, has been dealt with in §§ 

law on the K substantial alteration in the 

law on the subject and is mainly declaratory of the same. 

i.= thl^® position in the Hindu law hitherto appUed and under this section 
IS the same Normally when the father is alive he is the natural guardian 
and It IS only after him that the mother becomes the natural guardian There 
can however, be exceptional cases where the minor can be legaUy represented 
^ the mother as the natural guardian, even though the father may be alive 
Thus, for mstance, where the father of the minor was ahve but the father 

had mother with whom the minor was Uving 

h ^^“ghter for over twenty years 

It was held that a lease executed by the mother on behalf of the minor was 

^ardia""^ billing on jhe minor, the mother being regarded as the natural 
guardian of the minor in the particular circumstances of the case (/3). 

Where the father refuses to act as the natural guardian or has neglected 
to discharge his obligations as such guardian in respect of the minor and 
nis property another person and more so the mother of the minor can take 

recourse to legal proceedings for being appointed as a guardian of the person 
and property of the minor (f4). 


♦k fact that the mother has remarried is no disqualification under 

tne Act and she can act as the natural guardian of the minor (ff4). 

. excluding his or her undivided interest in joint family property '*— 
The subject matter with which the Act deals is limited to guardians in respect 
ot minors person or in respect of minor’s property other than his undivided 
interest in joint family property whether they be natural guardians or testa¬ 
mentary guardians or guardians appointed or declared by Court and the 
concept of a guardian in respect of the undivided interest of a minor in joint 
tamily property is specifically excluded from the purview of the Act f/o). 

Clause (a): Father—Mother: Custody.—This clause affirms the rule of 
Mmdu law that the father is the natural guardian of the person as well as the 
property of a minor son and a minor unmarried daughter; and next to him 
^ mother is the natural guardian of the person and property of such minor 
ihe clause gives legislative sanction to the principle now well established 

Inough the father is the natural guardian of his minor children and 
entitled as such to their custody and though it is the duty of the Court to 
make orders for appointment of a guardian and custody of the minor, consis¬ 
tently with the personal law of the minor, the prime and the paramount con¬ 
sideration IS the welfare of the minor and the custody of a child of tender 
years should, therefore, remain with the mother unless there are grave and 
weighty considerations which require that the mother should not be permitted 


i/3) JUnbai v. Patbankhan ('71) A.S.C. 315. 
f/-l) iVarom Singh y. Sapurna Kuer (’68) A.P. 


(ff4) Bakshi Bam v. Shita Devi CBO) A 
30-1. Also see $ 523 ante. 

(fS) In re Krishnakant ('61) A. Guj. 68. 


Puni. 
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to have the minor with her. This clause rules that though the father is the 
natural guardian of the minor’s person and property, the custody of a minor 
who has not completed the age of five years shall ordinarily be with the 
mother. Unless there are some special facts and circumstances clearly 
indicating that it is not in the interest and well-being of the minor of such 
tender age to be with the mother, the custody of the minor should be with 
the mother. The rule is not to be understood to suggest that on completion of 
the age of five years the custody of the child should be directed to be handed 
over to the father in view of his preferential rights. The Court takes into 
consideration all the circumstances of the matter bearing in mind that the 
pivotal factor is the benefit and well-being of the minor. The facts and cir¬ 
cumstances that the Court takes into consideration may vary in each parti¬ 
cular case and obviously cannot be listed. Sub-sections (2) and (3) of section 
17 of the Guardians and Wards Act state rules which are of some guidance on 
the question. In considering what will be for the welfare of the minor, the 
Court shall have regard among other factors to the age, sex and religion of 
the minor, the character and capacity of the guardian and if the minor is old 
enough to form an intelligent preference, the Court may consider that pre¬ 
ference. 


The proposition is now firmly established that even the preferential right of the 
father as a natural guardian should be subordinated to and even overriden by the sole 
consideration that the welfare of the minor is to be the determinative factor in all these 
matters of guardianship. For some recent decisions illustrative of the rule see fJi. 
(/6) below. 

The father is the natural guardiam of his children during their minorities, 
but this guardianship is in the nature of a sacred trust, and he cannot, there¬ 
fore, during his lifetime, substitute another person to be the guardian in his 
place. He may, in the exercise of his discretion as guardian, entrust the cus¬ 
tody and education (subject to the mother’s right to custody of a child of 
tender years) of his children to another. The authority he may thus confer 
would be a revocable authority and if the welfare of his children requires it 
he can take such custody and education once more into his own hands not^ 
withstanding any agreement or arrangement to the contrary made by him. 
But if the authority has been acted upon in such a way as in the opinion of 
the Court, exercising its jurisdiction over infants, to create associations 
give rise to expectations on the part of the children which it would be 
undesirable in their interest to disturb or disappoint, the Court will interfere 
to prevent its revocation (g). 

Clause (b).—This clause affirms the rule of Hindu law that the mother 
is the lawful guardian of her illegitimate children (h); it, however, lays own 
that the father of such children has no preferential right and is the natur 


guardian only after the mother. 

Clause (c).—^This clause affirms 
is the lawful ffuardian of his minor 


(f€) V. V. Narasauth v. C. P. Raiu (’71) A.A.P. 
l!i4;Radhabai v. S. K. Hudaliar (’71) A. Mys. 69; 
Sunil Kumar v. Satironi (’69) A-C. 573; Chandsr 
Prabha v. Prem Nath (’69) A. Delhi 283. Also 
see Kamalamma v. Laxminarayan (’71) A. Mys. 211 
[Mother was not appointed]; Che&i v. Shn Hama 
(’72) A. Raj. 256. 


(g) Besant v. Narayaruah ‘‘p 

M.T 807. 24 I.C. 290. TM) ^ 

Court may, of coui^. ^ minor, 

entrustment if it i* m ® * w p i flO 

Shtokumar v. Shio Rani ( 66) A.M.P. 18 • 

(h) See i 522 ante. 

(0 See t 443 ante. 
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Disqualifications—The proviso to the section enacts that no person 
(father, mother or husband) is entitled to act as the natural guardian of a 
minor under the provisions of this section (i) if he has ceased to be a Hindu 
by conversion to any other religion (j); or (ii) if he has completely and 
finally renounced the world by becoming a hermit or an ascetic. 

Step-father; Step-mother—A step-father or a step-mother is not the 
natural guardian of the minor child. The position of an adoptive father or 
adoptive mother is, however, different as will be seen from the next section. 


Natural guard¬ 
ianship of adopted 


son. 


7. The natural guardianship of an adopted 
son who is a minor passes, on adoption, to the 
adoptive father and after him to the adoptive 
mother. 


Guardianship of adopted son.—This section adopts the rule of Hindu 
law that guardianship of an adopted son who is a minor passes on his adop¬ 
tion from his natural father and mother to his adoptive father and mother (h). 

Guardianship of adopted daughter.—This section speaks only of the 
natural guardianship of an adopted son and does not refer to an adopted 
daughter. The Act came into force before the passing of the Hindu Adop¬ 
tions and Maintenance Act, 1956, and the general Hindu law as administered 
by the Courts did not recognise any adoption of a daughter. The Hindu 
Adoptions and Maintenance Act now recognises adoption of a daughter and 
confers that right both upon a male Hindu as well as a female Hindu (1). 
Section 12 of that enactment rules that an adopted child shall be deemed to 
be the child of his or her adoptive father or mother for all purposes with 
effect from the date of the adoption and from such date all the ties of the 
child in the family of his or her birth shall be deemed to be severed and 
replaced by those created by the adoption in the adoptive family. There are 
exceptions to the application of this legal fiction but they do not touch the 
question of guardianship. The effect of that section would seem to be that 
the adoptive father and the adoptive mother would be regarded as the natural 
gfuardians of the adopted child in consonance with the rules relating to the 
law of adoption laid down in that Act. 


8. (1) The natural guardian of a Hindu minor has power, sub¬ 

ject to the provisions of this section, to do all r ts which are necessary 

or reasonable and proper for the benefit of the 
minor or for the realization, protection or benefit of 
the minor’s estate; but the guardian can in no case 
bind the minor by a personal covenant. 

(2) The natural guardian shall not, without the previous per¬ 
mission of the court,— 


(/) Other than Hioduiim, Jainism, Sikhism or 
Bttddhiam. 


(k) See $ 521 ofUe. 
(0 Sec. 7. 
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(a) mortgage or charge, or transfer by sale, gift, exchange or 

otherwise, any part of the immovable property of the minor 
or * 

(b) lease any part of such property for a term exceeding five 
years or for a terni extending more than one year beyond 
the date on which the minor will attain majority. 

in immovable property by a natural guardian, 

iLTn t sub-section (1) or sub-section (2), is voidable at 

the instance of the minor or any person claiming under him. 

(4) No court shall grant permission to the natural guardian to 
do any of the acts mentioned in sub-section (2) except in case of 
necessity or for an evident advantage to the minor. 

(5) The Guardians and Wards Act, 1890 (8 of 1890), shall apply 
to and in respect of an application for obtaining the permission of 
the court under sub-section (2) in all respects as if it were an appli- 

cation for obtaining the permission of the court under section 29 
of that Act, and in particular— 

(a) proceedings in connection with the application shall be 
deemed to be proceedings under that Act within the meaning 
of section 4A thereof; 

(b) the court shall observe the procedure and have the powers 
specified in sub-sections (2), (3) and (4) of section 31 of 
that Act; and 

(c) an appeal shall lie from an order of the court refusing 
permission to the natural guardian to do any of the acts 
mentioned in sub-section (2) of this section to the court 
to which appeals ordinarily lie from the decisions of that 
court. 


(6) In this section, “court” means the city civil court or a district 
court or a court empowered under section 4A of the Guardians and 
Wards Act, 1890 (8 of 1890), within the local limits of whose juris¬ 
diction the immovable property in respect of which the application 
is made is situate, and where the immovable property is situate 
within the jurisdiction of more than one such court, means the court 
within the local limits of whose jurisdiction any portion of the property 
is situate. 

powers of natural guardian.—The powers of a natural guardian under 
Hindu law as hitherto applied have been dealt with in § § 528-531 ante. The 
rights of a natural guardian under that law as interpreted by the Courts were 
comparatively very wide. The natural guardian, as must have been seen from 
§ 528, could mortgage, charge, sell or otherwise dispose of the immovaWe 
property of the minor, even without the sanction of the Court, provided the 
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aUenation or any other dealing with such property by the guardian was for 
the benefit of the minor s estate. Reference has been made to the subject in 
the Introductory Note to the commentary on this Act and as already pointed 
out the powers of the natural guardian in the matter of dealing with the im¬ 
movable property of the minor were not affected by the limitations enacted 
in section 29 of the Guardians and Wards Act which relate to a guardian 
appointed or declared by the Court. Sub-section (1) of the present section 
lays down the rule relating to the general powers of a natural guardian in 
language which is in pari materia with that in section 27 of the Guardians 
and Wards Act. Reference may be made to cases decided under section 27 
of the Guardians and Wards Act. 

The section deals with the ‘minor’s estate’ or the ‘immovable property 
of the minor’. It does not apply to the undivided interest of the minor in 
any joint famdy property as a coparcener. It can apply to definite property 
of which the minor is the owner. It does not affect the right of the m*anager 
or Karta of the joint family who can alienate joint family property so as to 
bind the interest of the minor coparcener provided the alienation is for legal 
necessity or for the benefit of the estate (11). Reference may be made to 
section 12 injra and Notes thereunder. 

Personal covenant.—In numerous cases which were considered under the 
Guardians and Wards Act and particularly section 27 of that enactment, it 
was held that although it was within the competence of a guardian to bind the 
minor’s estate by contracts entered into for the purpose of realisation, pro¬ 
tection or benefit of the estate, the guardian had no power to bind the minor 
by personal covenants. The position under Hindu law has already been 
pointed out (m). Sub-section (1) of the present section expressly rules that 
the natural guardian can in no case bind the minor by any personal covenant. 
Reference may be made to cases on the subject decided under section 27 of 
the Guardians and Wards Act. 


Sub-section (2): Limitation of powers of natural guardian. —Tlie effect 
of this sub-section read with section 5 of the Act is to supersede the law 
relating to the powers of a natural guardian in the matter of disposal of the 
immovable property of the minor hitherto applied in case of Hindu minors. It 
is now laid down in express and explicit terms that the natural guardian can¬ 
not, without the previous sanction of the Court, mortgage or charge, or 
transfer by sale, gift, exchange or otherwise any part of the immovable pro¬ 
perty of the minor: nor can he, without such previous sanction, lease any 
part of such property for any term exceeding five years or for a term extend¬ 
ing more than one year beyond the date on which the minor attains majority. 
Application for the sanction of the Court cannot be made by an intending 
purchaser or other transferee; only the natural guardian would have to 
apply for sanction (ml). 

For purchase of property for a minor, no permission of the court is 
necessary. The court can enforce specific performance of any such agree¬ 
ment by the natural guardian (mother) where it is satisfied that the purchase 


(H) Subramaniam 
377. 


Knthruuwami (’72) A.M. 


(m) f 529 ante. 

(ml) S/iiMimurtA( v. Vijayaeing (’72) A.B. 152. 
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in sSs2!ion°"l2?’ « • coroll.ry to the limitation, enacted 

Dro^rtv n^fh : ^ ^ guardian with the immovable 

n m contravention of the rule laid down in sub-section 

IS not binding on the mmor. Any transfer prohibited by this sub- 

avoided by the minor and it is not incumbent on the minor 
to fiJe a suit simply for the purpose of avoiding the same (m2). 

The rule is enacted for the benefit and protection of the minor. Any 
such transaction in contravention of the provisions of this sub-section is, 
owever, not void for in such a case the minor may lose the benefit of the 
same even if it was to his advantage, but is only rendered voidable at his 

^ooses^ mmor may, therefore, repudiate it or adopt it if he so 

In the undermentioned case it has been held that an alienation by a 

iniZ h voidable, It 

cannot be ratified by the minor on attaining majority (m3). 

Sub-sections (4) and (5): Sanction of Court: Practice.—Sub-section (4) 
ays down the rule that the power vested in the Court, to sanction any mort¬ 
gage, charge or transfer of any immovable property of the minor or any lease 
ot such property for a term longer than that mentioned in clause (b) of sub¬ 
section (2), is to be exercised only if it is satisfied that creation of such mort¬ 
gage, charge, transfer or lease is a matter of necessity or to do so is to the 
evt ent advantage of the minor. The language of this sub-section is in pari 
matena with that in sub-section (1) of section 31 of the Guardians and Wards 
ct. Sub-sections (4) and (5) have to be read together. Sub-section (5) rules 
application for such sanction by the Court under the present section 
shall be disposed of as if it were in all respects an application under sub¬ 
section (2) of section 29 of the Guardians and Wards Act. Sub-sections (2) 
to (4) of section 31 of the Guardians and Wards Act contain rules which lay 
down the practice to be followed by the Court before granting such sanction 
and the conditions which the Court may in its discretion impose in case of 
any such proposed disposal of the minor’s immovable property. Sub-sections 
(2) to (4) of that section are as under: 

“ (2) The order granting the permission shall recite the necessity or ad¬ 
vantage, as the case may be, describe the property with respect to 
which the act permitted is to be done, and specify such conditions, 
if any, as the Court may see fit to attach to the permission; and it 
shall be recorded, dated and signed by the Judge of the Court with 
his own hand, or, when from any cause he is prevented from record¬ 
ing the order with his own hand, shall be taken down in writing 
from his dictation, and be dated and signed by him. 

(3) The Court may, in its discretion, attach to the permission the follow¬ 
ing among other conditions, namely: — 

'mml) Badhevshtyam v. Kiran Bata (’71) A.C (m3) Talari Erappa v. f 4 utt*¥oiappa ("73) A 

Mys. 31. 

(in2) Santha v. Charukutty ('72) A. Kerala 71. 
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(b) that a sale shall be made to the highest bidder by pubUc auc¬ 
tion, before the Court or some person specially appointed by 
the Court for that purpose, at a time and place to be specified 
by the Court after such proclamation of the intended sale as 
the Court, subject to any rules made under this Act by the 
High Court, directs; 

(c) that a lease shall not be made in consideration of a premium or 
shall be made for such terms of years, and subject to such 
rents and covenants, as the Court directs; 

(d) that the whole or any part of the proceeds of the act permitted 
shall be paid into the Court by the guardian, to be disbursed 
therefrom, or to be invested by the Court on prescribed secu¬ 
rities or to be otherwise disposed as the Court directs, 

(4) Before granting permission to a guardian to do an act mentioned 
in section 29, the Court may cause notice of the application for the 
permission to be given to any relative or friend of the ward who 
should, in its opinion, receive notice thereof, and shall hear and 
record the statement of any person who appears in opposition to 
the application.” 

Clause (b) of sub-section (5) of the present section in terms states that in the 
matter of granting such sanction the Court must observe the procedure and 
can exercise the powers specified in the provisions of section 31 of the Guard¬ 
ians and Wards Act (set out above). Clause (a) of sub-section (5) of the 
present section in effect incorporates the provisions of section 4A of the 
Guardians and Wards Act which inter alia empower the High Court to confer 
jurisdiction on subordinate judicial officers to dispose of any proceedings 
under the Guardians and Wards Act. Clause (c) of sub-section (5) of the 
present section relates to appeals from orders refusing sanction to a natural 
guardian in any application to the Court as required by the present section 
when he wants to mortgage, charge or otherwise transfer any inunovable pro¬ 
perty of the minor or grant a lease of the same for a term longer than that 
mentioned in clause (b) of sub-section (2) on the ground that it is necessary 
to do so or that it is evidently to the advantage of the minor to do so. 

Sub-section (6)—“Court”.—'Hiis sub-section relates to the question of 
forum for an application for the requisite sanction of the Court. The appli¬ 
cation may be made to a city civil court, or a district court, or a court 
empowered by the High Court or a court to which the matter is transferred 
under the provisions of section 4A of the Guardians and Wards Act. The 
application may be made to any of these courts within the local limits of 
whose jurisdiction the immovable property in respect of which the application 
is made is situate; and if the property is situate within the local limits of 
more than one such court the application may be made to any of such courts. 
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9. (1) A Hindu father entitled to act as the natural guardian of 

his minor legitimate children may, by will, appoint a guardian for 

any of them in respect of the minor’s person or in 
Testamentary respect of the minor’s property [other than the un¬ 
divided interest referred to in section 12 (ml)] or in 
respect of both. 


guardians and 
their powers. 


(2) An appointment made under sub-section (1) shall have no 
effect if the father predeceases the mother, but shall revive, if the 
mother dies without appointing, by will, any person as guardian. 

(3) A Hindu widow entitled to act as the natural guardian of 
her minor legitimate children, and a Hindu mother entitled to act 
as the natural guardian of her minor legitimate children by reason 
of the fact that the father has become disentitled to act as such, may, 
by will, appoint a guardian for any of them in respect of the minor’s 
person or in respect of the minor’s property (other than the undivided 
interest referred to in section 12) or in respect of both. 

(4) A Hindu mother entitled to act as the natural guardian of 
her minor illegitimate children may, by will, appoint a guardian for 
any of them in respect of the minor’s person or in respect of the 
minor’s property or in respect of both. 

(5) The guai'dian so appointed by will has tlie right to act as the 
minor’s guardian after the death of the minor’s father or mother, as 
the case may be, and to exercise all the rights of a natural guardian 
under this Act to such extent and subject to such restrictions, if any, 
as are specified in this Act and in the will. 

(6) The right of the guardian so appointed by will shall, where 
the minor is a girl, cease on her marriage. 

Testamentary guardians and their powers.—The right of a Hindu father 
to appoint a testamentary guardian of his minor children and the powers of 
such guardian under Hindu law as hitherto applied have been dealt with in 
§ 532 ante. The rights of such testamentary guardian under that law as in¬ 
terpreted by the Courts were comparatively very wide. The testamentary 
guardian, as must have been seen from § 532, could deal with the minor s 
property subject only to such restrictions as were imposed by the will. In the 
absence of any such restrictions he exercised powers similar to those of a 
natural guardian. The testamentary guardian could, therefore, in the absence 
of any restrictions in the will, mortgage, sell or otherwise dispose of the im¬ 
movable property of the minor, even without the sanction of the Court, pro¬ 
vided the alienation or any other dealing with such property by the guardian 
was for the benefit of the minor’s estate. Reference has been made to the 
subject in the Introductory Note to the commentary on this Act. The powers 
of a testamentary guardian under the Guardians and Wards Act are 
subject to the restrictions imposed by the will unless he is also declared to 


(ml) Also see f.n. (/S) et p. 963. 
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a guardian by an order of the Court. In the latter case his powers are con- 

teolled by the relevant provisions of that Act. Section 28 of that Act is as 
follows: 

“Where a guardian has been appointed by will or other instrument, 
his power to mortgage or charge, or transfer by sale, gift, exchange 
or otherwise unmovable property belonging to his ward, is subject to 
^y restriction which may be imposed by the instrument, unless he 
has, under this Act, been declared guardian, and the Court which 
made the declaration, permits him, by an order in writing, notwith- 
stan<hng the restriction, to dispose of any immovable prooerty speci¬ 
fied in the order in a manner permitted by the order.” 

The present section brings about some important changes in the law relating 
to testamentary guardians of a Hindu minor. The right of a Hindu father to 
appoint, by will, a guardian of the person as well as the property of his minor 
children is reiterated in sub-section (1). The position affecting the undivided 
interest of the minor in joint family property is different and no testamentary 
guardian can be appointed by the father of any such interest of his minor 
children (section 12). Su}>sections (2), (3) and (4) of the present section 
relate to the rights of the mother to appoint a testamentary guardian of a 
minor child. Sub-section (5) which is the vital clause in this section imposes 
the same restrictions on the powers of a testamentary guardian of a Hindu 
minor as are now by section 8 imposed on the powers of a natural guardian 
m the matter of dealing with and disposal of a minor’s immovable property. 
The powers of a testamentary guardian are moreover subject to the restric¬ 
tions that may be imposed by the will. Sub-section (6) rules that the rights 
of a testamentary guardian of a minor girl cease on her marriage. After 
marriage her husband becomes her natural guardian. 

Sub-sections (1) and (2),—Sub-section (1) reaffirms the right of a Hindu 
father to appoint, by will, a guardian of his legitimate minor children in 
respect of the person as well as the property of such minors. Being the 
natural guardian of such children he is entitled to exercise this power unless 
he has become disentitled to act as the natural guardian of the minors by 
operation of the proviso to section 6 or any other provision of law which may 
disentitle him to act as such natural guardian, as for instance where he is 
removed from guardianship by an order of the Court. A father cannot, how¬ 
ever, after the coming into operation of this Act, appoint a testamentary 
guardian for his minor children so as to exclude the mother from her right to 
act as the natural guardian of the children after the father [section 6(a)]. It 
will be seen from sub-section (3) that the present Act confers also on the 
mother in certain circumstances the right to appoint a testamentary guardian 
oi the minor children. Moreover that sub-section gives full effect to the 
rights of the mother to act as the natural guardian of the minor children after 
the father and rules that after the death of the father she as a Hindu widow 
has the right to appoint, by will, a guardian in respect of the person as well 
as the property of the minor children. Sub-section (2) in terms lays down 
the rule that an appointment of a testamentary guardian by the father shall 
not have effect if the father predeceases the mother. In case the mother dies 
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without appointing by her will, a guardian for the minor children, the appoint¬ 
ment made by the father, in his will, is revived and such testamentary guard¬ 
ian will be entitled to act as the guardian of the minor children after the 
mother’s death. 


As to guardianship in respect of the undivided interest of a minor in joint 
family property the position is different. The position under Hindu law as 
interpreted by the courts was not quite clear though the preferable view was 
that the father had no power to appoint a guardian by his will of joint pro- 
[§ 532(3)]. Sub-section (1) of the present section now expressly exclud¬ 
es the undivided interest of minor children in joint family property from its 
operation so that the father has no right to appoint, by his will, a guardian 
of the undivided interest of a minor in joint family property. Reference may 
also be made to Notes under section 12 which rules that the Court has no 
power to appoint a guardian for the minor in respect of such undivided 
interest where the property is under the management of an adult member of 
the family. This restriction on the powers of the Court does not affect the 
jurisdiction of a High Court to appoint a guardian in respect of such interest. 

Sub-section (3).—The effect of this sub-section is to enlarge the rights 
of the mother who next to the father is the natural guardian of the minor 
children. It is laid down in sub-section (2) that any appointment of a testa¬ 
mentary guardian by the father shall have no effect if he predeceased the 
mother with the result that it is not now competent to the father by his will 
to appoint a testamentary guardian of the person and property of the minor 
children so as to exclude the right of the mother to act as their natural guard¬ 
ian. The first part of the present sub-section in express terms recognizes the 
right of the mother after the death of the father to appoint a guardian by will, 
in respect of the person as well as the property of the minor children [not¬ 
withstanding any appointment of a testamentary guardian that may have been 
made by the father (sub-section 2)]. A mother has also the right to act as 
the natural guardian of the minor children where the father has become dis¬ 
entitled (for instance by ceasing to be a Hindu or renouncing the world) to 
act as the natural guardian of the children and the latter part of the present 
sub-section in terms confers on her in such case the right to appoint a guard¬ 
ian, by will, in respect of the person as well as the property of the minor 
children. Under the law as previously applied the mother had no right to 
nominate a guardian by will [§ 532(1)]. 

Sub-section (4).—Both under the Hindu law as previously applied and 
under the present Act the mother is the natural guardian of her illegitimate 
children [section 6 (b) ] and it is only in case of the death of the mother or 
her becoming disentitled to act as such guardian that the father can act as 
the natural guardian of his illegitimate children. The present sub-section 
rules that a mother entitled to act as the natural guardian of her minor illegi 
timate children may, by will, appoint a guardian in respect of the person as 
well as the property of such children. The father has no right in any case 
appoint a testamentary guardian of his illegitimate children. Reference may 
also be made to section 16 of the Hindu Marriage Act and the Notes eT 
under as to legitimacy of children of void and voidable marriages. 
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Sub-section (5).—This is the vital clause in the section and materially 
anects the rights of a testamentary guardian of a Hindu minor as previously 
recognized under Hindu law and section 28 of the Guardians and Wards Act 
Under the law as previously applied in case of testamentary guardians the 
view was taken that the testamentary guardian derived his powers of mana- 
^ment not only from the will of the father but also from the principle of 
ffindu law enuniciaed by the Privy Council in the case of Hunooman Persaud 
Pandey (n) and in several other later cases (o). Hindu law com'erred on the 
guardian not in his own interest but in the interest of the minor ward com- 
^ratively large powers over even the immovable property of the minor under 
his management. Though a limited and qualified power to be exercised 
solely for the benefit of the minor's estate or in case of necessity, yet it was 
vdde enough to include an authority to charge, mortgage or even sell a suffi¬ 
cient portion of it, if circumstances warranted the exercise of such power It 
was held in cases under this head that where the will did not impose any 
further restricUons or limitations on the exercise of this power in the matter 
of the disposal of the immovable property belonging to the minor the testa¬ 
mentary guardian could alienate such property in case of need or for the 
benefit of the minor’s estate. 


Incapacity of 
Olinor to act as 
guardian of pro¬ 
perty. 


10, A minor shall be incompetent to act as 
guardian of the property of any minor. 


Incapacity of minor to act as guardian of property—This section lays 
down in express terms that a minor, that is a person who has not completed 
the age of eighteen years [s. 4(a),] is incompetent to act as guardian of the 
property of any minor. It supersedes to a large extent the rule laid down in 
section 21 of the Guardians and Wards Act. That section by implication 

a minor to act as the guardian of the property of his 
minor wife or child. That section also assumes by implication that a minor 
is competent to be the “managing member of an undivided Hindu family” and 
that he is, as such manager, competent to be the guardian of the minor wife or 
cmld of another minor member of that family. It was observed in a decision 
of the Madras High Court: “It does seem anomalous that a minor could be 
the guardian of the person of his wife and children, that is entitled to the 
custody of their persons and the management of their properties while his 
own person is subject to the custody of the legal guardian of his person and 
properties are under the management of the legal guardian of his proper¬ 
ties. It was suggested in that case that the right of a minor to act as a 
guardian should be confined over his wife and child to the control of their 
persons and he should have no power to interfere with the management of 
their properties (p). This section would seem substantially to adopt that 
suggestion. A Hindu minor, therefore, now has no capacity to act as the 
guardian of the property of any person. He can only act as the natural 
guardian of the person of his minor wife and children. This section how¬ 
ever, only postulates the incompetency of the minor to be the guardian’of the 



(n) 6 M.I.A. 393. 

<o) Ramanathan v. taionioppa ('39) A.M. 531. 


(p) Ibrahim 
614. 


Ibrahim (1916) 30 )^«d. 608, 
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property of any other minor. He can, therefore be the karta and manager of 
a Joint Hindu family. Section 21 of the Guardians and Wards Act is based 
upon that positive assumption (q). 


11. After the commencement of this Act, no 

De facto suard- P^^son shall be entitled to dispose of, or deal with, 
ian not to deal the property of a Hindu minor merely on the ground 
with^minor's pro- of his or her being the de facto guardian of the 

minor. 

De facto guardian.—This section brings about material change in the 
law relating to de facto guardians or de facto managers of a Hindu minor's 
estate by enacting in express terms that after the commencement of this Act, 
no person has the right or authority to do any act as a de facto guardian of 
such minor. Any act done by a de facto guardian or a de facto manager of a 
minor Hindu, before this Act came into operation, is not affected by the 
section and will he binding on the minor if it was for necessity or for the 
benefit of the minor’s estate (r). A person who is not an ad hoc guardian but 
manages the affairs of an infant in the same way as a de jure guardian does 
can be described as a de facto guardian although he is not a natural guardian 
or a testamentary guardian or a guardian appointed by the Court. Strictly 
speaking there is in law nothing like a de facto guardian. Although the 
expression has been used in a number of decisions of courts any such person 
who takes upon himself the general management of a minor may more ap¬ 
propriately be described as de facto manager. The expression aptly describes 
the relations and friends who are interested in a minor who has no legal 
guardian and who out of love and affection for him assume superintendence 
and management of his estate. A de facto manager must be distinguished 
from a person who is in no way attached to the minor by any ties of affinity 
and is a mere intermeddler with his estate (s). In Hunooman Persaud 
Pandey^s case (t) the Privy Council ruled that a de facto guardian had the 
same power of alienating the property of his ward as a natural guardian. The 
reasons for recognising the rule relating to the authority of a dc facto manager 
of a minor’s estate as also the demerits of the rule were discussed in a number 
of cases and by the Federal Court in Koridamudi v. Myneni (u). The present 
section now does away with the authority of any person to deal with or dis¬ 
pose of any property of a Hindu minor on the ground of his being the de 
facto guardian of such minor. It has accordingly been held that an alienee 
from a de facto guardian would now be governed by this section and any 
alienation so made after the commencement of this Act would be void ah 
initio and the alienee would acquire no title to the property (ul). 

Reference may be made to §§ 538 and 538A ar»te. 


(q) BudJti Jena v. Dhohai Naik ('58) A. Orissa 
7. 

(r) See § 538 ante. 

(s) Kondamudi v. Mynent (19-19) 11 F.C.R. 65, 
(*49) A.r.C. 218. Also see Kajalakshmi v. flomo- 
ehandran (’67) A.M. 113; Ktaa Farida v. Baiahnab 


(’66) A. Orissa 60. 

(0 6 M.I.A. 393. 

(u) See f.n. (*) above. 

(ul) Daneyi Gurumurty v. 
A. Orissa 68. 


Raghu Podhan (’67) 
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Guardian not to 
be appointed for 
minor’s undivided 
interest in joint 
family property. 


12. Where a minor has an undivided interest 
in joint family property and the property is under 
the management of an adult member of the family, 
no guardian shall be appointed for the minor in 
respect of such undivided interest (u2): 


Provided that nothing in this section shaU be deemed to affect 
the jurisdiction of a High Court to appoint a guardian in respect of 
such interest. 


Guardian of minor’s undivided coparcenary interest. —This section sub¬ 
stantially reaffirms the law on the subject as previously interpreted by Courts. 
If the minor is a member of a joint family governed by the Mitakshara law, 
the father as /carta and manager of the joint family is entitled to the manage¬ 
ment of the whole coparcenary property including the minor’s interest. After 
the father-’s death the management of the coparcenery property, including the 
minor’s interest therein, passes to the eldest son as karta. The mother is not 
entitled to the custody of the undivided interest of her minor son in the joint 
property, because such property is not separate prox>erty, though she is as a 
natural guardian entitled to the custody of his person and of his .separate pro¬ 
perty, if any. If all the coparceners are minors the Court may appoint a 
guardian of the whole of the joint property until one of them attains majority. 
On any one of the coparceners attaining majority, the guardianship of the 
property constituted by the Court ceases, and the Court is bound to hand over 
the joint family property to the adult coparcener, notwithstanding the fact 
that there are other minor coparceners. The reason why a guardian cannot 
be appointed by the Court of the undivided interest of a minor in coparce¬ 
nary property in cases governed by the Mitakshara law is that the interest of 
a member of a joint Mitakshara family is not separate or individual property. 
Such cases are governed by the general principles of the law relating to 
joint family property. The subject has been dealt with in §§ 519 and 536 ante. 
Reference may also be made to §537 ante which deals with the inherent 
pow'ers of a Chartered High Court in the matter of appointing guardian of 
a minor’s undivided coparcenary interest in certain circumstances. The 
present section lays down in effect that the Court cannot appoint a guardian 
of the undivided interest of a minor coparcener in the joint family property 
where the property is under the management of an adult member of the 


family. 


The High Court of Mysore did not have and does not have any jurisdic¬ 
tion to appoint a guardian for a Hindu minor in respect of his undivided 

interest in a joint family property which is in the management of an adult 
member of the family (v ). 


(u2) See f.n. (fS) at p. 963, supra. 

(u) Covindappa v. Doddathuuoppn ('68) A. Mys. 


178 . 
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13 . (1) In the appointment or declaration of 

^ guardian of a Hindu minor by a court, 
mount considera- weliare oi the minor shall be the paramount 

- consideration. 

person shall be entitled to the guardianship by virtue of 
the provisions of this Act or of any law relating to guardianship 
m marriage among Hindus, if the court is of opinion that his or her 
guardianship will not be for the welfare of the minor. 

Welfare of the minor to be paramount consideration.—The Act, as already 
pointed out, contains provisions which are supplementary to the ikw relating 
to guardians laid down in the Guardians and Wards Act. It does not speci- 
hcally deal with the question of the powers of the Court to appoint or declare 
guardians or other questions relating to the general law on the subject of 
guaidianship. Section 7 of the Guardians and Wards Act deals with the 

^ ourt to appoint guardians and section 17 states matters to be 
consi ere y the Court in appointing guardians. Both the sections empha¬ 
size that the powers of the Court are to be exercised for the welfare of the 
nunor w ic should be the paramount consideration in the appointment and 
ec aration of any person as guardian of a minor. TTie present section does 
not lay down any new rule or principle but reiterates the salutary rule and 
IS evi ently intended to emphasize the importance of that general rule which 
is t e key-stone of the whole law on the subject. In all matters relating to 

t e custody and upbringing of the minor as well as the administration and 

management of the minor s property the primary and paramount considera¬ 
tion for the Court must be the welfare of the minor. Reference may be made 
to Notes under section 6(a) ante. 

This section makes it quite clear that in all cases, irrespective of the 

status of the person claiming guardianship (e.g. father), the welfare of the 

minor would be the paramount consideration and if necessary section 19 of 
the Guardians and Wards Act will have to be read subject to this section (iw). 


(w) Sunil Kumar v. Satirani ('60) A.C. 573. Also 
see i^ta Prasad v. G<mga Sahai (’73) A. R*j. 03. 
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INTRODUCTORY NOTE 

the Zner’n:e'’no'!^e bov I'e''^ ^hat 

disposed is considered as a son given,^the gift be^“co^1|’ ^ 

—Manu. 

up a pr4eny''for"’Sl ^ort.^a^ 

son, unless with the assent of her lord give or accept a 

assemble his kinsmen, give humble notire means to adopt a son must 

an oblation to fire with words from the Veda^i having made 

he may receive aT h?.^ <^>n ^ dwelling house, 

faUure of such) even orS^ re^Wy iuM.'? ‘° I-™ (<>" 

—Vosistha, 

even by" d!^g maintained 

—Manu cited in the Mitakshara 

Chdd T'°"i °f a stranger by birth to the privileges of a 

and R<man^^ d affiliation. Amongst the ancient Greeks 

®’so some modern nations adoption is placed under legal 

of die adopter in lawful marriage. The adopted son took the name of his 

t° perform his adoptive father’s religious duties 

Sl^ta* ^ sanction of the people in comitia 

Marriage and sonship constitute some of the unique chapters in the litera 

leg\s of ancient Hmdu law which recognised twelve kinds of sons of which 

there were five kinds of adopted sons. Modem Hindu law 

or legitimate son begotten by the 
Hindu law. man himself on the lawfully wedded wife. Of the adopted 

, ., . ^ recognized only two kinds, the dattaka and the 

fcn nma, ^e dattaka form prevailed all over India; the kritrima form pre¬ 
vailed m Mith.la and adjoinmg districts. It may be of some interest to 
notice that in ancient times a daughter also could be adopted. Nanda Pandit 
m his Dattaka Mimansa has favoured adoption of a daughter and regards it 
as conducive to spiritual benefit to the adopter and his ancestors. Tffis is on 
the principle that a daughter given in marriage, which is called kanyadana 
Md a son given in adoption, which is caUed putradana. stand on the same 
footing being gifts for religious and secular purposes and the same consi- 
deration should apply to the gift of a daughter in adoption in order to secure 
spiritual benefit to the donee through the adopted daughter’s son. An out¬ 
standing feature of the present Act is that it recognizes adoption both of a 
son and a daughter. 

The doctrine of maintenance has always been favoured by Hindu juris- 
prudentes. They speak of and insist upon the maintenance and support of 

various members of the famUy and lay down a number of 
Maintenance of beneficient injunctions. They draw a distinction between 
dependants. the depen^ts and lay down in mandatory tone the rule 

that It IS the duty of a man to support his wife, aged parents 
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and infant children. In case of other dependants the injunctions are only 
preceptive. Modern Hindu law recognized the rule that a Hindu is under a 
legal obligation to maintain his wife, his minor sons, his unmarried daughters 
and his aged parents whether he possesses any property or not. The obliga¬ 
tion to maintain these dependants is personal in character, and arises from 
the very existence of the relationship between the parties. The present Act 
lays down mandatory rules for maintenance of the wife (a) on the same lines 
and imposes the duty of maintaining legitimate as well as illegitimate minor 
children, on both the parents (b). It also imposes the duty of maintaining 
aged or infirm parents on both a son and a daughter (c). The Hindu Succes¬ 
sion Act, 1956, now puts a son and a daughter on par in matters of succession 
and does not draw any distinction between male and female heirs. A logical 
corollary to the rights of women to be in equali jura is that the obligation of 
maintenance of certain close relations should rest on male as well as female 
Hindus and the estate of a deceased male as well as a female Hindu should 
be liable for maintenance of the dependants of such deceased person. ‘Main¬ 
tenance’ is defined in a comprehensive manner and includes provision for 
food, clothing, residence, education and medical attendance and treatment; 
in the case of an unmarried daughter it includes reasonable expenses of and 
incident to her marriage (d). 


Wide and ex¬ 
tensive application 
of the Act. 


lies not only to Hindus by religion but to a wide category of 
; Jains, Sikhs and Buddhists (e). It amends and codifies the 
law relating to adoptions and maintenance and gives over¬ 
riding application to the provisions on the two subjects 
contained in it. In the law of adoption it brings about 
some fundamental and important changes and the result is 
that immediately on the coming into operation of the Act 
the law on the subjects of adoptions and maintenance hitherto applicable to 
Hindus whether by virtue of any text, rule or interpretation of Hindu law or 
any custom or usage having force of law ceases to have effect with respect to 
all matters dealt with in it. The Act also supersedes the rules on the subjects 
of adoption and maintenance contained in any Central or State enactment 
and any other law in force immediately before it came into operation by 
enacting that all other law shall cease to apply to Hindus in so far as it is 
inconsistent with any provisions contained in the Act (/). 


The present enactment is part of the scheme of codification of certain 
parts of Hindu law (g). The Hindu Marriage Act, 1955, codifies the law on 

the subject of marriage and divorce: The Hindu Succes- 
Scheme of the sion Act, 1956, codifies the law relating to intestate succes- 
recent legislation, sion: The Hindu Minority and Guardianship Act, 1956, 

codifies certain parts of the law relating to minority and 
guardianship among Hindus: and the present enactment deals with adoptions 
and maintenance, two subjects which are not related to one another but are 
presumably clustered solely to keep down the number of the new statutes 


(а) Section 18. 

(б) Section 20(2). 

(c) Section 20(3). 

(d) Section 3(&). 



(e) Section 2. 

(/) Section 4. , , 

(g) See pp. 63-70, anU and p. ©6® 
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fon^ng part of the scheme of codification of Hindu law. It wiU be noticed 
that these four enactments leave an undetermined residue. 

The requirements of a valid adoption under the law applicable before the 
commencement of this Act as to capacity of the parties were that the persons 
_ . taking and giving a son in adoption must have the legal 

vl'n’^^TIoption should 

under previous lawrully capable of being taken in adoption. Only a 

had the right to adopt a son provided he had 
, ,, . . grandson or great-grandson natural or adopted living 

at the time of adoption. A wife could adopt a son to her husband but she 
could not do so during her husband’s lifetime without his express consent. 
After his death, she could adopt a son to him, in certain parts of India, only 
if he had expressly authorized her to do so. In other parts of India, she could 
adopt without such authority. But in no case could a wife or a widow adopt 
a son to herself; the adoption had to be made to her husband. An adoption 
by a woman married or unmarried of a son to herself was invalid and confer¬ 
red no legal rights upon the person adopted. A daughter could not be adopt¬ 
ed by a male or a female Hindu. The physical act of giving was a prime 
necessity of the ceremonial requirements relating to adoption. As to datta 
homam, that is, oblations of clajified butter to fire, the law was not finally 
settled and there was divergence of judicial opinion. On the question of 
capacity to adopt also there was some difference of opinion on certain aspects 
of the matter. The law as to adoption by a widow and her authority to adopt 
was different in different States. On this and a number of other quesUons 
relating to the requirements of a valid adoption the law was not uniform and 
it was eminently desirable that the law on the subject should be uniform and 
comprehensive and contained in a series of coherent propositions carefully 
considered and authoritatively stated by the supreme legislature. 

With the passing of the Hindu Succession Act, 1956, which treats sons 
and daughters equally in the matter of succession, it was only logical that the 

fundamental guarantee of equality of status and equality 
Woman treated before the law should be recognized also in the matter of 
as in cquoli jura, adoptions and concrete shape should be given to the rights 

of women to be in equali jura in this branch of the law. The 
Act now provides for adoption of boys as well as girls. The law on the 
subject of adoption by a widow as interpreted by Courts had the effect of 
divesting certain estates already vested in others and had been the cause of 
much ruinous litigation. A widow can now adopt a son or daughter to her¬ 
self, in her own right, but there is no question of divesting any property 
vested in any person or even herself by reason simply of the fact that sub¬ 
sequent to such vesting an adoption has been made. The present Act has 
considerably simplified the law on the subject. It has also the merit of giving 
a uniform code on the subject for the whole of India. 

Chapter II of the Act codifies the law of adoption and contains a 
fasciculus of rules relating to the capacity and right of a male 
and female Hindu to take in adoption a son or daughter who must 
be a ‘Hindu’, an expression to be understood in the wide comprehensive 
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Ch^ap^te^"'on°ldop- given to it in the Act. It also deals with the sub- 

tions. jects of persons who may give in adoption and persons who 

may be taken in adoption. One principal provision of the Chapter relates to 
the formal and ceremonial requirements of the act of adoption. Another 
vital provision lays down the result and effects of a valid adoption. It is 
made abundantly clear that all adoptions made after the Act came into opera¬ 
tion are to be regulated and governed by the provisions contained in the 
Chapter and that any adoption thereafter made in contravention of any of 
those provisions would be null and void (h). An adoption which is void does 
not affect the status or rights of any of the parties (i). It creates no rights in 
favour of the adoptee boy or girl in the adoptive family. Nor does the adop¬ 
tee lose any rights in the family of his or her birth. Adoptions made prior to 
the coming into force of the Act on 21st December 1956 are not affected by 
the rules relating to the validity and effect of adoptions contained in this Act. 
Their validity and effect must be determined by the law as it stood before the 
Act came into operation (j). 


The requirements of a valid adoption 


under the Act ar 



(1) The person adopting must have the right to take and be lawfully 

Requirements of 
a valid adoption 

under the Act. of doing so (s. 9) : 


capable of taking a son or daughter in adoption (Ss. 7, 8): 
(2) The person giving in adoption must be lawfully capable 


(3) The person adopted must be lawfully capable of being taken in 
adoption (s. 10); 

(4) The conditions relating to adoption including actual giving and taking 
of the child with the intention of transferring the child from the 
family of its birth must be complied with (s. 11). 


Every male Hindu who is of sound mind and has attained majority b}' 
completing his age of eighteen years may lawfully take a son in adoption, 
C a a c i t of Hindu son, grandson or great-grandson 

male^ ^ Hindif to natural or adopted living at the time of adoption; and if he 
adopt son as well has a wife living he can adopt only with her consent unless 
as daughter. is on account of mental incapacity unable to give con¬ 

sent or has disabled herself from giving requisite consent by renouncing the 
world or ceasing to be a Hindu. So also every male Hindu who is of sound 
mind and has attained majority may la\\’fully take a daughter in adoption 
provided he has no Hindu daughter or son’s daughter (natural bom or adopt¬ 
ed) living at the time of adoption and subject to the same requirement about 
the wife’s consent (k). 

It is comp>etent now under the Act to a female Hindu who is of sound 
mind and has completed the age of eighteen years to take a son or daughter 

in adoption to herself and in her own right. If she is 
Capacity of fe- married she cannot adopt a son or a daughter during the 
male Hindu to lifetime of her husband unless the husband is of unsound 
^°dau^^^ter^ mind or has renounced the world. A female Hindu who is 

unmarried or a widow or a divorcee has the capacity to 


(h) S. 5(1). 
(0 S. 5(2). 


(0 S. 00. 

(*) S. 7; S. 11(1); S. 11(2), 
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adopt a son to herself, in her o^vn right, provided she has not a Hindu son, 
^andson or p-eat grandson living at the time of adoption. So also she has 
he capacity to adopt a daughter to herself, in her own right, provided she 
has no Hmdu daughter or son’s daughter hving at the time of adoption (I). 

* capacity to give a son or daughter in adoption is principally confined 

to the father and the mother of tlie child and even an only child may be 

pven m adoption. One change brought about by the Act 
Who can give ^ the matter of this requirement is that where both the 
in adoption. parents are dead or disabled from exercising the right by 

- reason of mental incapacity or renunciation of the world, 

the testamentary guardian or a guardian appointed or declared by the court 
now give the ward in adoption with the previous sanction of the court. 
iNo sucn sanction would be granted unless the court is satisfied that the 
adoption will be for the welfare of the minor (m). 

The person to be adopted may be a male or a female. He or she must 
be a Hindu and one who has not already been adopted, and must be un¬ 
married and must net have completed the age of fifteen 
Persons who years. The last two requirements are not absolute in the 
may be adopted. sense that if there is a custom or usage applicable to the 

parties which permits of a married person or a person who 
has completed the age of fifteen years being adopted, the adoption of any such 
^rson will be valid (n). The same child cannot be adopted simultaneously 
by two or more persons (o). Some other conditions relating to the age of the 
child to be adopted are that in case of adoption by a male the adoptee daugh¬ 
ter must be at least twenty-one years younger than him (p): and in case of 

adopUon by a female the adoptee son must be at least twenty-one years 
younger than her (q). 

The physical act of giving and receiving of the boy or the girl is absolu¬ 
tely necessary to the validity of an adoption. Mere expression of consent or 

the execution of a deed of adoption though registered, but 
G-accompanied by actual delivery of the boy or the girl 
taking. does not operate as a valid adoption. To constitute an 

adoption there should be some overt act which signifies the 
actual delivery of the child with intent to transfer the child from the family 
of its birth to the family of its adoption. Religious ceremonies are usually 
^rformed by making oblations of clarified butter to the fire (datta homam) 
but the Act does not insist upon the performance of this or any other cere¬ 
mony or form as essential to the validity of an adoption (r). The actual giving 
and taking of the child, however, is a requirement and a condition that is 

absolute. It is of the essence of adoption and the law does not accent anv 
substitute for it. 

The objects of adoption of a son were discussed by the smritikars and 
commentators. They have also been discussed in decisions of courts and are 
twofold. The first is religious, to secure spiritual benefit to the adopter and 


(0 S. 8; S. 11(1). S. 11(2). 
(m) S. 9. 

(") S. 10. 

<o) S. ll(v). 


(p) S. ll(lii). 

(q) S. 11 (iv). 
(f) S. ll(vi). 
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his ancestors by having a son for the purpose of offering funeral cakes and 
libations of water to the manes of the adopter and his ancestors. The second 
IS secular, to secure an heir and perpetuate the adopter's name. The tempo¬ 
ral purpose evidently is the celebrity of the name of the adoptive father who 
takes him aS his son for all purposes. 

The result and effects of adoption are notable. After stating the rules 
relating to capacity of the parties and the requirements of a valid adoption 

the Act proceeds to lay down the effects and consequence of 

effecyof ad“- ^ adopted child is to be deemed to be the 

tion. ^ ^ child of his or her adoptive father or mother for all purposes 

with effect from the date of adoption. From such date all 
the ties of the child in the family of his or her birth become severed and 
similar ties are replaced by those created by the adoption in the adoptive 
family (s). This fiction of law whereby a status is to be deemed to have been 
acquired and something is to be deemed to exist which would not otherwise 
have been so is to be given effect to with all its logical corollaries and all the 
incidents of the status. Pull effect is to be given to the newly acquired status, 
for instance in matters of succession ex parte patema as well as ex parte 
matema in the family of adoption. One important result of the severance of 
the ties in the family of birth is that the adoptee can no longer claim any 
right to succeed to the property of his natural father or mother or any of the 
relations in the family of birth. There are, however, three vital qualifications 
to the logical effect and corollaries to the general rule that the adoptee is to 
be deemed for all purposes to be the son or daughter of the adoptive parent; 
(a) the adopted child is not divested of any prop>erty already vested in him or 
her before the adoption: (b) the adoptee cannot marry any person whom the 
adoptee could not have married if he or she had continued in the family of 
birth so that even though the ties in the natural family are severed the bars 
relating to marriage within prohibited degrees of relationship and sapinda 
relationship in the family of birth continue to be applicable after the adop¬ 
tion: (c) the adopted child does not divest any person of any property which 
vested in him or her before the adoption (t). For all purposes the adoption 
takes effect from the date of the adoption and the vital nature and effect of 
this last rule cannot be minimised. The principle of divesting of vested 
estates in consequence of adoption had been the source of much ruinous 
litigation. 

The Act also lays down certain other rules to some of which reference 
may be made here. No adoption which has been validly made can be can- 

ceUed by the adoptive father or mother or any other person. 
Some other adopted child renoimce its status and return to 

rules. the family of birth (u). Another rule of some importance 

relates to proof. When there is a registered document plac¬ 
ing on record the factum of adoption a presumption is to be raised that the 
adoption was made in compliance with all the requirements of law. ITie onus 
of proving invalidity of the adoption in any such case is on those who challenge 

the adoption (v). 


(*) S. 12. 

(t) Piwiaot to S. 12. 


(u) S. 15. 
(o) S. 16. 
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Chapter III of the Act codifies the law of maintenance applicable to 

Hindus. A Hindu is under the legal obligaUon to maintain his wife, his 
c 1 , . unmarried daughters and his aged parents. 

Chapter mai^- 'S personal. It arises from the very nature 

tenance. relationship and exists whether he possesses any pro- 

^ perty or not. The Act gives statutory form to that obliea- 
bon and goes further than that and rules that a female Hindu as weU as a male 
Hindu IS now under a legal obligation to maintain legitimate or illegitimate 
children and aged or infirm parents. In the matter of persons who are entitled 
to claim maintenance under the Act the scheme is to deal in the first place with 
the right of maintenance of wife from her husband (u?); the right of main- 
ten^ce of minor chUdren (legitimate and illegitimate) from the father and 
mother (x); and the right of maintenance of aged and infirm parents from their 
sor^ and daughters (v) . In these cases as also in case of a widowed daughter- 
m-law the right is against an existing person, husband, father, mother, son, 
daughter or father-in-law as the case may be. After stating the right of the 
wife, the minor children and others the Act proceeds to define dependants of 
a deceased Hindu and lays down rules relating to the right of maintenance of 
dependants from heirs of a decea.sed Hindu or other beneficiaries who might 
have inherited the estate of such deceased person. 

The right of a wife for maintenance is an incident of the status or estate 
of matrimony and a Hindu is under a legal obligation to maintain his wife. 

According to the law as applied before the Hindu Married 
Maintenance of Women’s Right to Separate Residence and Maintenance Act 

1946, the duty of the wife to live with her husband was 
emphasized with greater strictness and she had no right to 
separate residence or maintenance unless she satisfied the court that the 
husband had refused or neglected to maintain her in his own place of resi¬ 
dence or was guilty of such misconduct as justified her in hving separate and 
apart from him. The Act of 1946 liberalised the law in certain respects in 
favour of the wife and recognized wider grounds which could justify her 
claim for separate residence and maintenance. The present enactment lays 

down rules on the subject which are substantially the same 
""T ^ entitled to live separately from her husband and 

residence nI maintenance from him: (a) if he is guUty of desertion, 

maintenance. that is to say, of abandoning her without reasonable cause 

and without her consent or against her wish, or of wilfully 
neglecting her; (b) if he has treated her with such cruelty as to cause a 
reasonable apprehension in her mind that it will be harmful or injurious to 
live with her husband; (c) if he is suffering from a virulent form of leprosy; 

(d) if he has any other wife Uving; (e) if he keeps a concubine in the same 
house in which his wife is living or habituaUy resides with a concubine else¬ 
where; (f) if he has ceased to be a Hindu by conversion to another religion; 

(g) if there is any other cause justifying her living separately (z). The groimds 


(«») S. 18. 

<*) s. ao. 


(V) S. 20. 

(X) 5. 18(2). 
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Stated here, it will be noticed, are similar to grounds on which the wife can 
obtain from the court, under the provisions of the Hindu Marriage Act, 1955, 
one or other of the reliefs provided for by that enactment. But she 'is not 
bound to adopt proceedings for and seek relief by way of judicial separation, 
or divorce or a decree for annulment of the marriage or even a decree for 
restitution of conjugal rights and claim maintenance in those proceedings 
although she may be entitled to do so. She may, if she so chooses, only claim 
separate residence and maintenance for her and is entitled to the same under 
the general law relating to maintenance now embodied in this Act. 


A Hindu male or female is bound, during his or her lifetime to maintain 
his or her legitimate or illegitimate children and his or her aged or infirm 

parents. The obligation of a person to maintain aged or 


Maintenance of 
children and aged 
parents. 


infirm parents or an unmarried daughter, extends in so far 
as the parent or daughter is unable to maintain himself or 
herself out of his or her own property or earnings (a). Sec¬ 


tion 19 of the Act states the circumstances in which a daughter-in-law is 


entitled to claim maintenance from her father-in-law. 


The right of dependants of a male Hindu such as for instance a wife, minor 
children and aged parents to maintenance by him did not come to an end on 

his death and it was well-settled law that an heir was 
Maintenance of legally bound to provide, out of the estate which descended 
ce^ed^indu^ biiTi, maintenance for those persons whom the late pro¬ 

prietor was legally or morally bound to maintain. The right 
of a widow, when she did not succeed to her husband’s property, was one of 
considerable importance and consequence. The position and rights of a 
widow both under the Mitakshara and the Dayabhaga has been stated in the 
relevant chapters of this work. The rights of the widow—one of the three 
women mentioned in the Hindu Women’s Rights to Property Act, 1937—to 
claim maintenance was not abolished by that Act in express terms but the 
effect was that there was little occasion for her to claim maintenance since 
she was entitled to claim a share on partition. Under the Hindu Succession 
Act. 1956, a widow is entitled to succeed as one of the preferential heirs along 
with the son, daughter, mother and other specified heirs and the question of 
maintenance of a widow and other dependants of the deceased proprietor 
such as for instance an unmarried daughter, mother or widowed daughter-in- 
law must now be considered in the context of the provisions of that Act. If 
her husband was at the time of his death a member of a Mitakshara copar¬ 


cenary the widow becomes entitled by operation of section 6 of that Act to a 
shcire out of the interest of the deceased husband in the coparcenary property 
on the footing of a notional partition deemed to have taken place immedia¬ 
tely before his death. The law on the subject of the rights of the dependanU 
was fairly well-settled but it was necessary that the law should be declared 
by the Legislature in statutory form in view of the changes brought about by 
the Hindu Marriage Act, 1955, eind the Hindu Succession Act, 1956. 
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The prmcipal general i-ule laid down in the Act on this aspect of mam 
ance is that a de^ndant ot a male or female deceased Hindu,^ho has not 

c.i a share in the estate of the deceased, dying after 

to m^nance coi^encement of this Act, is entitled to claim mainte- 

Aependanu. "^ce from those who take the estate. Such, for instance 

^ , U n would be the case where a Hindu has disposed of his oro ’ 
^rty by will and his dependants such as wife, children or others have-not 
n properly provided for The dependants of a deceased Hindu entitled to 

mother, (m) his widow (so long as she does not remarry)- (iv) his or her 
minor son; (v) the minor son of his predeceased son; (vi) thi liinor son of 
a predeceased son of his predeceased son; (vii) his or her ularri^daugh"er 
( m-imarned daughter of his predeceased son; (ix) the unmarried 

tltZ- 1 “i predeceased son;' (x) hisTdowed 

daughter, (xi) the widow of his predeceased son (so long as she does not 

r^arry); (xii) the widow of a son of his predeceased son (so long as she does 

matrr^^M ’ -riinor son; (xiv) his or her iUegiti- 

^staJed thaT’tr unmarried. As a general rule it may 

^ dependant is enforceable when the dependant is 
imable to obtain mamtenance from the estate of any other person when he or 

she has a prior right to claim maintenance as a dependant of such other person. 

There is no yardstick and no rigid rule for assessment of the quantum of 
maintenance to be paid to any person entitled to the same and the courts 

have always exercised a wide discretion in the matter That 
D^retion of the discretion is, of course, exercised judicially in the light of 

established principles and upon an equitable view of all the 

*u 4. -j. i_ 11 ^^^^^^tances attending each particular case. The Act lavs 
do^ that It shaU be in the discretion of the court to determine whether any 

maintenance shaU be awarded under the provisions of the 
Act (b) and deals -with the matter under two heads. In determining the 
^ount of maintenance to be awarded to a wife, child or parent, regard must 
be had to—(a) the position of the parties; (b) the reasonable wants of the 
^amant; (c) if the claimant is living separately, whether the claimant is 
^tified m domg so; (d) the value of the claimant’s property and any income 
derived from such property, or from the claimant’s own earnings or from any 
other source; (e) the number of persons entitled to maintenance from the 
nusband or father or mother or son or daughter as the case may be (c). In 
deternuning the amount of maintenance to be awarded to a dependant regard 
must be had to— (a) the net value of the estate of the deceased after provi- 
dmg for the payment of his debts; (b) the provision, if any, made under a will 
^ the deceased in respect of the dependant; (c) the degree of relationship 
Dctween the two; (d) the reasonable wants of the dependant; (e) the past 
relations between the dependants and the deceased; (f) the value of the pro- 
^rty of the dependant and any income derived from such property, or from 
^ or her earnings or from any other source; and (g) the number of depen- 
aants entitled to claim maintenance imder the Act (d). 


(fc) S. 23fl). 
<c) S. 23(2), 


(d) S. 23(2). 
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Tlie Act also lays down certain other rules to some of which reference 
may be made here. A dependant’s claim for maintenance is not a charge on 

the estate of the deceased or any portion of the same unless 
Some other one has been created by the will of the deceased, by a 

decree of the court or by agreement between the dependant 
and the owner of the estate or any portion of it (e). Debts 
contracted or payable by the deceased take precedence over the right of main¬ 
tenance of any dependant unless there is a valid charge created in respect of 
the same (/). The amount of maintenance, whether fixed by a decree of the 
court or by agreement at any time, may be altered if there is a material 
change in the circumstances justifying such alteration (fij). 



(•) S. 27. 
4 /) S. 26. 


(*) S. 25. 
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MAINTENANCE ACT. 1956 

No. 78 OF 1956 

[21st December, 1956] 

An Act to amend and codify the law relating to ad<^tions and 

maintenance amcmg Hindus. 

Be it enacted by Parliament in the Seventh Year of the Republic 
of India as follows: — 

Preamble. A preamble to an enactment of the Legislature was formerly 
regarded as a key to open the mind of the makers of the Act, and the mischief 
which they intended to redress. The practice of inserting elaborate pream¬ 
bles in enactments of the Legislature has disappeared and it is now regarded 
to well settled law that a preamble cannot either restrict or extend the enact¬ 
ing part when the language and scope of an Act are not open to doubt. 

Scheme of codification of Hindu law.—The present enactment deals with 
two subjects, adoptions and maintenance. The enactment is part of the 
scheme of codification of certain parts of Hindu law (h). The Hindu Mar¬ 
riage Act, 1955, codifies the law on the subject of marriage and divorce: The 
Hindu Succession Act, 1956, codifies the law relating to intestate succession: 
^e Hindu Minority and Guardianship Act, 1956, codifies certain parts of the 
law relating to minority and guardianship among Hindus: and the present 
enactment deals with adoptions and maintenance two subjects which have no 
real or practical connection and are not related to one another but are clus¬ 
tered solely to keep down the number of the new statutes forming part of the 
•cheme of codification of Hindu law. It will be noted that these four 
enactments leave an undetermined residue. 

Codifying Act.—It is clear from the preamble that it is intended by the 
Act not merely to amend but to amend and codify the law relating to adop¬ 
tions and maintenance. The object of codification of a particular branch of 
law is that, on any matter specifically dealt with by it, such law should be 
- sought for in the codified enactment itself. Where a statute is expressly said 
to codify the law, the court as a general rule is not at liberty to go outside the 
law so created simply because before the existence of the enactment another 
law prevailed. Reference may be made in this connection to the Notes at 
pp. 665-666 supra and the decisions there cited. 

Question may arise whether this Act is a complete code in the sense of 
comprehensive legislation dealing with every phase and aspect of the law of 
adoptions and maintenance. In an Act intituled an Act to amend and codify 
a particular branch or branches of law, in so far as there is express enactment, 


(fc) See pp. 68-70 antt. 
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Ss. 1, 2 


Aat ^one must ^ looked at since the court is bound by it and can look 
to nothing else a^ the express enactment must govern the rights of the parties 
^en though It has rascally changed or altered or modified the prior law. 
The Act as has already been pointed out, brought about some important 
changes m the law on the subjects of adoptions and maintenance previously 
applied to Hindus. Reference m this connection may be made to section 4 
which gives over-riding effect to the provisions of the Act. It follows that 
with respect to matters for which provision is made in the Act the prior law 
ceases to have effect to the extent laid down in that section. It also follows 
that in respect of matters for which no provision is made in the Act the old 
law must continue to remain applicable though such matters are indeed few. 

Rules of interpretation of a statute.—For some of the rules relating to 
interpretation see Notes at pp. 666-669 supra. 

Chapter I 


PRELIMINARY 


exfent‘ 1-. (D This Act may be called the Hindu 

Adoptions and Maintenance Act, 1956. 

(2) It extends to the whole of India except the State of Jammu 
and Kashmir. 

Commencement and extent.—The Act received the assent of the President 
on 21st December 1956 and came into operation on that day (i). 

The Act applies to Hindus in the whole of India except the State of 
Jammu and Kashmir. It will be noticed that the Hindu Marriage Act, 1955, 
states that it applies “also to Hindus domiciled in the territories to which this 
Act extends who are outside the said territories.” The Legislature has not 
provided in this section for extra territorial application presumably on the 
ground that it was unnecessary and inappropriate to do so and left the ques¬ 
tion to be dealt with by principles of international law. The general prin¬ 
ciple of private international law is that the law of domicil governs personal 
relations and the lex loci governs matters relating to immovable property. 

2. (1) This Act applies— 

(a) to any person, who is a Hindu by religion in 
Application of any of its forms or developments, includ- 

ing a Virashaiva, a Lingayat or a follower 
of the Brahmo, Prarthana or Arya Samaj, 

(b) to any person who is a Buddhist, Jaina or Sikh by religion, 
and 

(c) to any other person who is not a Muslim, Christian, Parsi 
or Jew by religion, unless it is proved that any such person 


Application 

Act. 


(0 S. 5(l)(b). General Clauses Act. 
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would not have been governed by the Hindu law or by any 
custom or usage as part of that law in respect of any of the 
matters dealt with herein if this Act had not been passed. 

persons are Hindus, Buddhists, 
Jamas or Sikhs by religion, as the case may be: — 

(a) any child, legitimate or illegitimate, both of whose parents 
are Hindus, Buddhists, Jainas or Sikhs by religion; 

(b) any child, legitimate or illegitimate, one of whose parents 
is a Hindu, Buddhist, Jaina or Sikh by religion and who 
is brought up as a member of the tribe, community, group 
or family to which such parent belongs or belonged; 

(bb) any child, legitimate or illegitimate, who has been abandoned 
both by his father and mother or whose parentage is not 
known and who in either case is brought up as a Hindu 
Buddhist, Jaina or Sikh (il); and 

(c) any person who is a convei’t or re-convert to the Hindu, 
Buddhist, Jaina or Sikh religion. 

(2) Notwithstanding anything contained in sub-section (1), 
nothing contained in this Act shall apply to the members of any 
Scheduled Tribe within the meaning of clause (25) of article 366 of 
the Constitution unless the Central Government, by notification in 
the Official Gazette, otherwise directs. 

(3) The expression “Hindu” in any portion of this Act shall be 
construed as if it included a person who, though not a Hindu by 
religion, is, nevertheless, a person to whom this Act applies by virtue 
of the provisions contained in this section. 

Persons governed by the Act.—It must have been seen from § 6(1) that 
Hindu law has been applicable to a wide category of persons. The present 
section substantially codifies the law on the question as it existed at the time 
of the commencement of this enactment and is in pari matcHa with the law 
on the question enacted in section 2(1) (c) of the Hindu Marriage Act, 1955, 
and the analogous section of the Hindu Succession Act, 1956. 

Reference may be made to Notes under ‘Persons governed by the Act’ at 
p. 671 supra. 

Reference may also be made to §§ 6 and 7 ante. 

Sub-section (1) (a): Hindu.—See pp. 671-672 supra. 

Sub-section (1) (b).—See p. 672 supra. 

Sub-section (1) (c).—See p. 672 supra. 

Explanation (b).—See p. 672 supra. 


(U) The clauie (bb) wai inierted by Act 45 of 1962» s« 62. 
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Explanation (c).—See p. 672 sitpra. 

Sub-section (2); Scheduled Tribes.—See pp. 672-673 fupra 
Sub-section (3).—See p. 673 supra. 


Definitions. 


3. In this Act, unless 
requires,— 


(a) the expressions “custom” and 


usage 


signify any rule 


WHICH Having Deen continuously and uniformly 
tor a long time, has obtained the force of law among 
Hindus in any local area, tribe, community, group or family; 

Provided that the rule is certain and not unreasonable or 
opposed to public policy: and 

Provided further that, in the case of a rule applicable only 
to a tamily, it has not been discontinued by the family; 

(b) maintenance” includes— 

^ cases, provision for food, clothing, residence, 
education and medical attendance and treatment; 

(ii) in the case of an unmarried daughter, also the reason¬ 
able expenses of and incident to her marriage; 

niinor means a person who has not completed his or her 
age of eighteen years. 


(c) 


It will be noticed that the definitions given in this section are not intended 
mere y to econonuse words. Some of them lay down legal principles. 

context otherwise requires.—The definitions given in this 
sec on h^e to be read subject to the qualification that their application 
must not be inconsistent with the context or subject-matter. Even when an 
ct contains a section giving definitions and interpretations the latter may not 
e applicable in all the contexts. Where there is something repugnant in the 
context showing that the definition will not fit, the court will give such mean¬ 
ing to the expression as will be more in harmony with the context and allow 
it to prevail over the “artificial conceptions” of the definition clause. 

Clause (a): “Custom^': “Usage”.—See Notes at pp. 674-675 supra. Also 
see §§ 16 to 20 ante. 


(b): Maintenance.—The definition of ‘maintenance’ is so worded 
that it can be rendered applicable to the case of all persons entitled to claim 
maintenance under the various provisions of the Act. In case of an unmar¬ 
ried daughter it includes both maintenance and reasonable expenses of and 
incidental to the marriage. 

Clause (c): Minor.—The expression “minor”, in the context of the pro¬ 
visions of the Act relating both to adoption and maintenance, is to be under¬ 
stood as referable to a person who has not completed his or her age of eigh¬ 
teen years. 
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ofas otherwise expressly provided in this 

Act,— 

(a) any text, rule or interpretation of Hindu law or any custom 
or usage as part of that law in force immediately before 
the commencement of this Act shall cease to have effect 
with respect to any matter for which provision is made in 
this Act; 

(b) any other law in force immediately before the commence¬ 
ment of this Act shall cease to apply to Hindus in so far 
as it is inconsistent with any of the provisions contained in 
this Act. 

Over-riding effect of the Act.—This section gives over-riding application 
to the provisions of the Act and in effect lays down that in respect of any of 
the matters dealt with in the Act it seeks to repeal all existing laws, whether 
in the shape of enactments or otherwise, which are inconsistent with this Act. 
As already pointed out the Act brings about some important changes parti¬ 
cularly in the law of adoption and the result is that immediately on the 
coming into operation of the Act the law of adoption and maintenance 
hitherto applicable to Hindus whether by virtue of any text, rule or interpre¬ 
tation of Hindu law or any custom or usage having the force of law ceases 
to have effect with respect to all matters dealt with in the Act. The Act also 
supersedes the rules of adoption and maintenance contained in any Central 
or State enactment and any other law in force immediately before it came 
into operation by enacting that all other law shall cease to apply to Hindus 
in so far as it is inconsistent with any provisions contained in the Act. Adop¬ 
tions made after the commencement of the Act are to be regulated by the 
provisions of the Act. Section 5 in terms states that no adoption shall be 
made after the commencement of the Act by or to a Hindu except in accord- 
dance with the provisions contained in Chapter II (Ss. 5-17) and that any 
adoption made in contravention of those provisions shall be void. The Act, 
it will be noticed, does not recognise Kritrima adoption (§ 515): Nor Dwyam- 
Dshyana adoption (§ 486): Nor what is often referred to as Illatom adoption 
in certain communities in the South (§ 515A). No such adoption can be 
made after the Act came into force. 

The Act is a codifying enactment (j). It does not merely crystallise or 
declare the existing law upon the two subjects of adoption and maintenance 
but deliberately departs from the same in respect of certain matters. It 
supersedes prior law and lays down the whole law of adoption and mainte¬ 
nance in the form of a code and so far as it goes must be read as a complete 
enactment. Therefore, in cases governed by the Act, appeal to any rule of 
the law of adoption or maintenance previously applicable to Hindus is now 
permissible only in respect of matters for which no provision is made in the 
Act (jj). A family or caste custom prohibiting adoption would be overridden 
by this Act (jl). 

if) Sw pp. 98».9«0 tupro. A. Raj. 7. 

ill) For Jiutance see Dhanrttf v. Surof Bai (*73) (/I) Se« 5 443 ante for luch custom. 
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It does not follow from what has been stated above that any provision 
relating to maintenance in this Act afiects the Court’s power to grant per¬ 
manent alimony and maintenance under section 25 of the Hindu Marriage 
Act (j2). ^ 

f^oes not repeal or affect in any manner the provisions of section 
188 of the Criminal Procedure Code relating to maintenance. The scope of 
the two laws is different and both can stand together (jj2). 

Act is not retrospective in its operation.—It is a fundamental and firmly 
established rule of interpretation that a statute which deals with rules of sub¬ 
stantive law, shall not be construed to have retrospective operation unless such 
a construction appears very clearly in the terms of the Act, or arises by 
necessary implication. There is clear indication in this section read with the 
othei impoitant sections of the Act that it is not intended to have retrospec¬ 
tive effect (j3). As to adoptions section 5 expressly rules that adoptions made 
after the commencement of the Act are to be regulated by the provisions of 
the Act. oection 30 which is evidently appended ex abrindanti cavtela states 
that nothing contained in the Act is to affect any adoption made before the 
commencement of the Act and the validity and effect of any such adoption 
must be determined by the law as it stood before the Act came into opera¬ 
tion. A contrary rule would obviously result in manifiest injustice. 

Tlie general rule that an enactment like the present should operate in 
cases and in respect of facts which come into existence after it was passed— 
noi*« co7tstitutio jorman impcniere debet, non proeteritis —has been accepted 
by the Legislature and the exceptions to its application in the Act are few. 

In the undermentioned case it was observed that where the Act is intended 
to be retrospective it expressly says so and reference was made to certain 
provisions of the Act relating to maintenance (jj3). The word retrospective is 
used in several different senses. A statute is “not properly called a retrospec¬ 
tive statute because a part of the requisites for its action is drawn from time 
antecedent to its passing.” Thus for instance in case of some of the grounds 
on which maintenance may be claimed in cases falling under Chapter III a 
part of the requisite facts constituting the grounds may well be antecedent 
to the date of the commencement of the Act. In such a case it cannot be 
said that by applying provisions relating to maintenance the court is giving 
retroactive operation to the Act. It may be said in case of any such new 
law, in general, that it confers new rights and it would not be strictly correct 
to say that there is retroactive operation. 

' A necessary and logical corrollary to the rule that retrospectivity is not 
to be presumed is that even in case of a provision intended to affect ejdsting 
rights it is not to be construed to have any greater retrospectivity than is 
rendered necessary by the language used unless to do so would result in 
absurdity or an anomalous situation. In these matters the Coiirts have been 
more guided by considerations of substantial justice and convenience than 
rigid attention to strict grammatical form. 

(»2) Seshadn v. JayaUikshmi (’63) A.Nf. 2S-3; 131. Also sec Hamabai v. Ambadas (‘67} A.M.P. 

I.L.R. 0963) Mad. 384. 86. ^ 

(»72) See Snnak Chand v. Chandra Kithori (TO) (ti3) Gopala Rao v. Suharamamma ( 65) 

A.S.C. 446 and cases there examined. 1970, 1973. 

(|3) Ramamoorty v Sitharamamma (’61) A.A.P. 
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Chapter II 
ADOPTION 

In the Introductory Note to this commentary reference has been made to 
the scheme of this Chapter on adoption and an outline has been given of the 
principal provisions relating to requisites and conditions of a valid adoption; 
capacity to take in adoption; persons capable of giving in adoption; and per¬ 
sons who may be adopted. Attention has also been drawn in that Note to 
the result and effects of adoption. 

5. (1) No adoption shall be made after the commencement of 

Adoptions to be ^ Hindu except in accordance with 

reflated by this the provisions contained in this Chapter, and any 

adoption made in contravention of the said provi¬ 
sions shall be void. 

(2) An adoption which is void shall neither create any rights 

in the adoptive family in favoui’ of any person w^hich he or she could 

not have acquired except by reason of the adoption, nor destroy the 

rights of any person in the family of his or her birth. 

✓ 

Adoptions made after the commencement of the Act.—Sub-section (1) 
of this section makes it abundantly clear that all adoptions made after the 
Act came into operation are to be regulated and governed by the provisions 
contained in this Chapter (Ss. 5-17) and that any such adoption made in 
contravention of those provisions would be null and void. Reference may be 
made to Notes under section 4. 

Adoptions made before the commencement of the Act.—It follows from 
the rule laid down in sub-section (1) that the Act is not intended to deal 
with or affect adoptions made before the Act came into operation. Section 
30 gives the express saving evidently appended ex abundanti cauiela that 
nothing contained in the Act is to affect the validity and effect of any such 
adoption which must be determined by the law as it stood before the Act 
came into operation. A contrary rule would obviously result in manifest 
injustice. A void adoption which took place before the Act cannot be 
declared valid under this Act (j4). The subject of adoption under the pre¬ 
vious law is discussed in Chapter XXIII at pp. 523-573 supra. 

Sub-sec. (2): Consequences of void adoption.—This sub-section deals with 
the question of effect and consequences of an adoption made after the coming 
into force of the Act where such adoption though performed and made is 
void by operation of the requirements of the Act relating to the prescribed 
conditions for a valid adoption; capacity to take in adoption; capacity to give 
in adoption; or persons who may be adopted. The prime effect of a valid 
adoption is that an adopted child is to be deemed to be the child of his or 
her adoptive father or mother for all purposes from the date of the adoption 


(H) Sathuni Prasad v* JCac/icr (’65) A.P« 160. 
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and aU the ties of the child in the family of his or her birth become severed 
and replaced by those created by the adoption in the adoptive family as laid 

I' t sub-section reaffirms the general rule of 

Hindu law that where there has been adoption in form, but such adoption 

IS invalid, the adopted person does not acquire any rights in the adoptive 

family nor does he forfeit his rights in his natural family. Reference may 
be made to § 510 at p. 568 ante. 

Gifts to person whose adoption is invalid.—See § 511 at p. 568 ante. 


6. No adoption shall be valid unless_ 

vahd'’a.Knnnn°^ " adopting has the capacity, and 

also the right, to take in adoption; 

(ii) the person giving in adoption has the capacity to do so; 

(iii) the person adopted is capable of being taken in adoption; 
and 


(iv) the adoption is made in compliance with the other condi¬ 
tions mentioned in this Chapter. 


Requirements of a valid adoption. 

merits of a valid adoption— 


This section enumerates the require- 


(1) The ^rson adopting must have the right to take and be lawfully 
capable of taking a son or daughter in adoption (Ss. 7, 8): 

(2) The person giving in adoption must be lawfully capable of doing 

SO (Si • 


(3) The person adopted must be lawfully capable of being taken in 
adoption (s. 10): 

(4) *^6 conditions relative to adoption including actual giving and taking 

of the child with the intention of transferring the child from the 

family of its birth to the family of its adoption must be complied 
with (s. 11). 

Failure of compliance with any of these requirements will render the adoption 
null and void. The section is of a mandatory character. The requirements 
are cumulative and must be complied with. The requirement about giving in 
adoption by a competent person is applicable both in case of a minor and an 
adult person who is adopted (j5). 


Requirements of a valid adoption under the previous law are stated in 
§§ 449-493 ante. 


Capacity of a -Any male Hindu who is of sound mind and 

male Hindu to is not a minor has the capacity to take a son or a 
take m adoption, daughter in adoption; 

Provided that, if he has a wife living, he shall not adopt except 
with the consent of his wife unless the wife has completely and 


(;5) Dhanraj v. Surai Bat (’74) A. Raj. 7. 
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finally renounced the world or has ceased to be a Hindu or has been 
declared by a court of competent jurisdiction to be of unsound mind. 

Explanation .—If a person has more than one wife living at the 
time of adoption, the consent of all the wives is necessary, unless 
the consent of any one of them is unnecessary for any of the reasons 
specified in the preceding proviso. 

Sections 7 and 8 deal with the subject of persons who may lawfully 
take a son or daughter in adoption and the effect of these sections is to bring 
about important changes in the law on the subject of adoption. It is competent 
now to a male Hindu to take a son or a daughter in adoption in the circum¬ 
stances mentioned in and subject to the conditions stated in section 11. It is 
also competent now to a female Hindu to take a son or a daughter in adop¬ 
tion to herself, in her own right, in the circumstances mentioned in clause (c) 
of section 8 and in section 11 and subject to the conditions stated in section 11. 
Under the previous law only a male could adopt a son. A wife could adopt 
a son to her husband but she could not adopt during her husband’s lifetime 
except with his express consent. The law as to consent in case of adoption 
by her after his death differed in different States as summarised in § 452 ante. 
But in no case could a wife or a widow adopt a son to herself; the adoption 
had to be made to her husband An adoption by a woman of a son to herself 
was invalid and conferred no legal rights upon the person adopted. A daughter 
could not be adopted by a male or a female Hindu [§ 480 (1)]. The changes 
now made in the law on the subject require to be carefully noticed. 

Capacity of a male Hindu to take in adoption.—Any male Hindu who 
is of sound mind and is not a minor, that is has completed the age of eighteen 
years, has the capacity to take a son or daughter in adoption. Adop^on by 
a male Hindu who is himself a minor is void ab initio and cannot become 
valid by mere ratification. He may, however, after attaining majority, if 
possible, readopt the child in accordance with the conditions laid down in 
the Act. Adoption by a F>erson of unsound mind is no adoption at all. A 
person who wants to challenge any adoption on the ground that the adoptive 
father was of unsound mind will have to discharge the heavy onus of proving 
that at the date of the adoption the adoptive father was of unsound mind. 
This requirement relating to mental capacity is a very simple one which does 
not demand any high degree of intelligence on the part of the adoptive 
father to comprehend that he is adopting a son and there is always a very 
strong presumption in favour of sanity. This burden of proof may, however, 
shift where it is shown, for instance, that the adoptive father had on inquisi¬ 
tion been found to have been a lunatic (jj5). 

Consent of wife.—The capacity of a male Hindu to adopt a son or daughter 
recognized by this section is circumscribed by the rule enacted in the ‘proviso 
that in case he has a wife living, he has no right to adopt except with the con¬ 
sent of the wife. The consent need not necessarily be express. It can be 
inferred from the facts and circumstances of the case. Usually where adop- 


m) Gopi V. Madanlal ('70) A. lUj. 100. 
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same and no difficulty® prominent part in the 
may be dispensed Sth f """" 

ceased to be a HinX fbv eon " renounced the world or has 

Jainism, Buddhism or Sffihism) T if" the w'^ ^I^nduism, 

mind by a court having jurisdiction to n declared to be of unsound 

In case the male Hindu, who wants to Tdont^ declaratory decree to that effect. 

one wife, the requisite con^f^nt rr^ ^ u ^ daughter, has more than 

no consent would be necessary from a wives except that 

has disabled herself from doinp co • ^ unable to give consent or 

trom doing so in circumstances already stated above. 

to ado^’a son^^ra'^dShtef'"" '•equires that the person who wants 

to take in adoption also the right, 

‘capacity’. Section 11 whinb^l^'^ section speaks of what is described as 
requires thafffi case of conditions for a vahd adoption 

a Hindu son, son’s son or nr "'t ° adoptive father must not have 

or by adoption) living at the^f^^ -grandson (by legitimate blood relationship 
case of aCon o f d I adoption. Section 11 also requires that in 

daughter o^s^’s ^ave a Hindu 

time of adoption. S er ( y legitimate blood or by adoption) living at the 
(ii) ^f^ictffin iTThaf a mak Hffid^ 

both an aHontf^H er. j Hindu has the capacity and the right to have 

with the reauirpm^ adopted daughter provided there is compliance 

Act includincf t ^ , conditions of such adoptions laid down in the 
Act including that relating to consent of the wife. 

canacitv made by a male Hindu who does not have the requisite 

capacity to take m adoption or the right to take in adoption is null and void. 

Old law.See §§ 449 and 450 at pp. 524-525 ante. 


8. Any female Hindu— 

Capacity of a / \ i. • r 

female Hindu to Who IS of SOUnd mind, 

take in adoption. (b) who is not a minor, and 

(c) who is not married, or if married, whose marriage has been 

isso ved or whose husband is dead or has completely and 

hnally renounced the world or has ceased to be a Hindu 

or has been declared by a court of competent jurisdiction 
to be of unsound mind, 

has the capacity to take a son or daughter in adoption. 

Capacity of a female Hindu to take in adoption.—This section brings 
® very important and far-reaching change in the law of adoption as 
applied in case of Hindus. It is competent now to a female Hindu 
w o IS of sound mind and has completed the age of eighteen years to take 
a son or a daughter in adoption to herself, in her own right pro\'ided—she 
IS not married; or is a widow; or is a divorcee; or if married, her husband 
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has finally renounced the world, or ceased to be a Hindu or has been declared 

to be of u^ound mind by a court having jurisdiction to pass a declaratory 
decree to that effect. 


It will be noticed that section 6(1) requires that the person who wants 
to adopt a son or a daughter must have the capacity, and also the right, to 
take in adoption. The present section speaks of what is described as ‘capacity*. 
Section 11 which lays down the conditions for a valid adoption requires that 
in case of adoption of a son the mother, by whom the adoption is made, must 
not have a Hindu son, son’s son or great-grandson (by legitimate blood 
relationship or by adoption) living at the time of adoption. Section 11 also re¬ 
quires that in case of adoption of a daughter the mother, by whom the adoption 
is made, must not have a Hindu daughter or son’s daughter (by legitimate 
blood relationship or by adoption) living at the time of adoption. 

It follows from the language of this section read with clauses (i) and (ii) 
of section 11 that a female Hindu has the capacity and the right to have 
both an adopted son and an adopted daughter provided there is compliance 
with the requirements and conditions of such adoptions laid down in the Act. 

Any adoption made by a female Hindu who does not have the requisite 
capacity to take in adoption or the right to take in adoption is null and void. 

Adoption by widow.—Under the law as previously applied no female 
including a wife or a widow could adopt a son to herself. After the death 
of the husband a widow could adopt a son in certain parts of India if he had 
expressly authorized her to adopt, and in other parts of India, even without 
such authority. The adoption, however, whether by a wife with consent of 
the husband or by a widow after his death was not of a son to herself but 
to her husband. The status in law of a female Hindu is now considerably 
changed. The Hindu woman’s limited estate is now abolished by the Hindu 
Succession Act and a widow holds property acquired by her whether before 
or after the commencement of that Act including property inlierited from 
the husband as her absolute property and the scheme of that Act is to treat 
male and female heirs equally in matters of succession. A logical corrollary 
of that was to p)ermit both male and female Hindus to adopt a son or a 
daughter and to do so in his or her own right. The present section recognizes 
the right among other female Hindus of a widow to adopt a son or daughter 
to herself. There must, of course, be compliance with the requirements and 
conditions of such adoptions laid down in the Act. Tiie effect of adoption 
by a widow of a son or daughter will be to clothe the adopted son or daughter 
with all the rights of a natural born son or daughter in the adoptive family 
and to create all the ties of the child in the family (S. 12). The result of 
this is that for all purposes (subject to the rules laid down in the provisos to 
section 12) the adoptee in effect becomes the son or daughter not only of 
the widow but of her deceased husband as well. The adoptee acquires the 
same status as that of a natural-bom child with all the consequences and 
incidents of that status. Thus, for instance, the child will be in the same 
position as a natxiral born child of the adoptive mother and her deceased 
husband in matter of succession to all their relations. 

Old late.—See §§ 451-473 at pp. 526-547 ante. 
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Persons capable c except the father Or mother 

Of .vin. in adop- shall have the capacity to 

(4) (j4^\n^iSher^7aw''^^^^^^ sub-section 

tion bu such right sl^alf no; b. to give in adop- 

the mother unleS he " if exercised save with the consent of 
the world or has ceased to be a finally renounced 

of competent ju'Sfor.oVe 

dead or\rLrp£5v"S‘(!r,i;'’' ‘f 'ko 'other is 

dictIon^o bf of fmsound ^ 

pletely LTfin^lwL^^^ 

05) or have bin abandoned the child 

of unsound mind or ^x 7 h^ +u ^ competent jurisdiction to be 

(j6), the guardian nf ih i Parentage of the child is not known 

previous permission of ^ child in adoption with the 

himself. ^ court to any person including the guardian 

(4) ^the permission to a guardian under sub-section 

welfare of tb#^ u a ^ that the adoption will be for the 

the wishes of fb ^ h iJ^u being for this purpose given to 

the chUd a?d f vmdTr^tanding of 

agreed fn ^ ^ applicant for permission has not received or 

to make nr that no person has made or given or agreed 

ation of fb ?• ^PP^icant any payment or reward in consider- 

e a op ion except such as the court may sanction. 

Explanation.—For the purposes of this section— 

(i) »,he expressions father” and ^‘mother” do not include an 
adoptive father and an adoptive mother; 

a person having the care of the person of 
a child or of both his person and property and includes— 

a guardian appointed by the will of the child's father or 
mother, and 

a guardian appointed or declared by a court (j7); and 

(ii) court means the city civil court or a district court within 
the local limits of whose jurisdiction the diild to be adopted 
ordinarily resides. 


(ia) 

(a) 

(b) 


(i4) Injerted by Act 45 of 1962 
(/7) Ibid, a. 3. 


s. 3. 


05) Ibid. s. 3. 


(/€) Ibid, a. 4. 
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Who may give a son or ilaughter in adoption.—This section deals with 
tije subject of persons who may lawfully give a son or dau^ in 

^the“subietrn"°‘ any substantial changes in the law on this b^^nch 

the „nl previously applicable to Hindus except that under that law 

and lawfully give a son in adoption were his father 

^d mother. The present section principally confines the capacity to give a 

or a daugh^ter m adoption to the father and the mother of the chifd but 

dead or disabled 

the world *^010 ^h ^ reason of mental incapacity or renunciation of 

th» r grjardian of the child can give the child in adoption with 

^ T c°“rt. The rules laid down in the section are 

simple and not likely to give any difficulty in interpretation. 

that*?f“'ffi;~f3?Jf ^ daughter in adoption is 

fmw», ^ / u in adoption is 

sectior’^r?'l°!h^^^° ‘^‘'■‘^'nnscribed by the condition enacted in sub-’ 

he eaLni gi''ing consent, 

notn!^2 d'® ^‘ght except with her consent. The consent need 

of tK express. It can be inferred from the facts and circumstances 

ne case. Usually where adoption ceremonies are performed the wife 
a^o has to take pa^ in the same and no difficulty of proving consent should 
arise in practice. The expression ‘mother’ in the present context must mean 
nat^al mother of the child and not a step-mother and consent of a 
siep-mother is not necessary. Under the previous law it had been held that 
an only son could be given and taken in adoption. There is nothing in the 
present Act which bars the giving in adoption of an only son or an only 
aughter by the father provided the mother gives her consent to the same, 
f fk the section makes it abundantly clear that an adoptive 

a er has no right to give the adopted son or adopted daughter in adoption, 
mere cannot be a second adoption of the same child. 


tb The mother cannot give the son or daughter in adoption while 

ne lather is alive and capable of consenting, without permission of the father 
me mother can, however, exercise the right if the father is dead or is disabled 
trom giving consent. The expressions ‘mother’ and ‘father’ in the present 
context must mean natural mother and natural father and not a step-mother 

no right to give a step-son or a step- 
aughter m adoption even though the father may be dead or is disabled from 
giving consent (j8). She may, however, apply to the court if she was 
appointed the testamentary guardian of the chUd or on her appLcation the 
court may appoint or declare her to be the guardian of the child and the 

grant her permission to give the child in adoption if it is satisfied 
nat the adoption will be for the welfare of the minor. The ExpIanaUon to 
xne section makes it abundantly clear that an adoptive mother has no right 
o give away in adoption her adopted son or adopted dau^ter. There can¬ 
not be a second adoption of the same child. 

nf Court.—Sub-section (4) lays down the rule that in case 

I a child both of whose parents are dead or are disabled from exercising the 


(/8) Dhanral v. Sura/ Bai ('73) A. Rai T. 
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nght to pve in adoption, etc., or where the parentage of the child is not 

known, the guardian of the child may give the child in adoption with the 

previous sanction of the court. The guardian may be a person who has the 

care of the person of a child or both his person and property or a testamentary 

guardian or one appointed or declared by the court. Sub-section (5) requires 

the court before granting such permission to satisfy itself that the adoption 

wid be in the interest of the minor. In such a case as in all matters affecting 

minors the paramount consideration for the court should be the welfare of 

the minor If the minor is sufficiently grown up to express its wish in the 

matter and capable of understanding the matter the court must ascertain and 

give aue consideration to such wishes before deciding what will be for the 
welfare of the minor. 

An adoption is not invalid merely because the person giving in adoption 
recei/es a consideration for the adoption from the person taking in adoption, 
t the promise to pay cannot be enforced in law as being contrary to 

public policy. Being contrary to public policy, the court would not, as a 
g^eral rule, sanction giving of the child in adoption when the guardian 
who seeks permission of the court is to receive or has received any payment 
or reward in consideration of giving the child in adoptioHi Even sp, the 
welfare of the child being the primary and paramount consideration, sub¬ 
section (5) empowers the court to sanction the adoption in any such case if 
it is satisfied that the adoption of the child will be for his well-being and 
happiness. This part of the rule laid down in sub-section (5) must be read 
with section 17 of the Act which lays down not only an absolute prohibition 
against any person receiving or agreeing to receive any payment or other 
reward in consideration of the adoption of any person but also renders the 
contravention of the rule a penal offence. It is difficult to imagine that the 
court would sanction any payment or reward when the receipt of the same 
and even the mere agreement to receive the same is prohibited and rendered 
illegal by making it an offence. The language of the latter part of the section 
may not remain a dead letter if the payment is to be received or has been 
received by the applicant in his capacity as the guardian, that is for the benefit 
of the adoptee and not for the benefit of the guardian. In such a case the 
court may well sanction the payment or reward as also the giving of the 
child as being for the welfare of the child to be given in adoption by the 
^ardian. 

The application under sub-section (4) must be made to the city civil 
court or the district court within the local limits of whose jurisdiction the 
child to be adopted ordinarily resides [Explanation (ii)]. 

Old law .—See §§ 474-479A at pp. 547-548 ante. 

10. No person shall be capable of being taken 
be^Ydo^ed.^° adoption unless the following conditions are 

fulfilled, namely: — 

(i) he or she is a Hindu; 

(ii) he or she has not already been adopted; 
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he or she has not been married, unless there is a custom 
or usage applicable to the parties which permits persons 
who are married being taken in adoption; 

ther^ r* completed the age of fifteen years, unless 

^ere IS a custom or usage applicable to the parties which 

permits persons who have completed the age of fifteen 
years bemg taken in adoption. 

adopted.—This section deals with the subiect of 

from ^ ^ ^ must have been seen 

was ni unifo^ 549-553 ante that the law on this branch of the subject 

aspects of^^ divergence of judicial opinion on certain 

I^cts of the matter. The present section lays down some simole rules of 

uniform applicability to all Hindus, the expression ‘mndus beTngtnderstood 
m the wide connotation given to it by section 2. 

branA^orthe°" changes in the law on this 

S2d La I f person to be 

Unde^b^ f ® adoption of a daughter was not recognized 

Under the Act adoption can be both of a son as weU as of a daughter. 

had tLbe[nL^ '^es necessary that the person to be adopted 

not adoL a KsLf adoptive father; thus a Brahmin could 

hy the Ici ! ir- r ^ restrictions are imposed 

aLnfla'^ ‘ and the hmitations pertaining to the caste of the child to be 

abolished. All that is now required is that the boy or girl to 

verv ^, 1 ^ ^ Hindu’, which expression is to be understood in the 

now tT?is therefore, permissible 

or a jSi ^ belonging to any caste, 

a f or a Sikh to take in adoption a boy or a girl who is 

a rim^ m that expansive sense and regardless of the caste of the boy or 

1 instance, a Sudra can vahdly adopt a boy or a girl of any 

or a ^ Hindu by religion, or a Jain, or a Buddhist 

All tb * ■ sfranpr may be adopted even though there are near relations 

* j* required by clause (i) of the present section is that the person 

is °P*®fj"tist be a ‘Hindu’ in the wide general sense in which the expression 

dowS • 'Pbe other conditions relating to the matter laid 

down m clauses (ii) to (iv) must, of course, be fulfilled. 

section lays down that the boy or the girl to be adopted 

n.1»^ have been previously adopted. This clause reiterates the 

tb=>i lb ‘hat a person can be given in adoption only once and 

at there cannot be a second adoption of the same person. 

There was difference of opinion between the various schools of Hindu 
w as to the age of the son to be adopted and as to whether a married 
^rson could or could not be adopted. Clauses (iii) and (iv) of the present 

pted must not be a person who has already been married and must not 
have completed the age of fifteen years. The respective conditions are suL 
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ject to the important qualifications that they are not to apply if there is a 
custom or usage applicable to the parties which permits of a married boy or 
girl being adopted or a boy or girl who has completed the age of fifteen years 
being adopted (jj8). 

Another condition, imposed in the matter of the person who could be 
taken in adoption by the law as was hitherto applied, was that the person 
to be adopted must not be a boy whose mother the adopting father could 
not have legally married; but this rule was not strictly followed and in course 
of time was restricted only to the case of a daughter’s son, sister’s son and 
mother’s sister’s son. The restriction was not applied to sudras and even as to 
the three other castes it was held that an adoption, though prohibited under 
that rule, could be valid if sanctioned by custom. The present section does 
not lay down any such limitation or restriction and any person may now 
be validly adopted provided the person is capable of being taken in adoption 
as laid down in the section and the other conditions relating to adoption are 
fulfilled. Disease, defect or deformity is now no disqualification in matter 
of succession. It will be noticed that the section does not lay down any 
bar to adoption on any such ground. Therefore a person who is deaf and 
dumb or suffering from any other defect, disease or deformity may validly 
be given and taken in adoption. 

Old law .—See §§ 480-487 at pp. 549-553 ante. The effect of the rule laid 
down in the present section read with section 12 will be that the adoption 
called ‘dvyamushyayana’ (§ 486) cannot be resorted to after the commence¬ 
ment of the Act. 


Other conditions 
for a valid adop¬ 
tion. 


11. In every adoption, the following condi¬ 
tions must be complied with; — 


(i) if the adoption is of a son, the adoptive father 
or mother by whom the adoption is made must not have 
a Hindu son, son’s son or son’s son’s son (whether by 
legitimate blood relationship or by adoption) living at the 
time of adoption; 


(ii) if the adoption is of a daughter, the adoptive father or 
mother by whom the adoption is made must not have a 
Hindu daughter or son’s daughter (whether by legitimate 
blood relationship or by adoption) living at the time of 
adoption; 

(iii) if the adoption is by a male and the person to be adopted 
is a female, the adoptive father is at least twenty-one years 
older than the person to be adopted; 

(iv) if the adoption is by a female and the person to be adopted 
is a male, the adoptive mother is at least twenty-one years 
older than the person to be adopted; 


(//8) For instance see Housabai v, Jijabai C72) 
A.B. 98 [custom in former State of Bombay pennit* 


ting adoption 
years]. 
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the same child may not be adopted simultaneously by two 
or more persons; ^ 

the child to be adopted m.ust be actually given and taken 
m adoption by the parents or guardian concerned or under 
^eir authority with intent to transfer the child from the 

^ abandoned child or a 
child whose parentage is not known, from the place or 

family where it has been brought up (j8) to the family of 
its adoption: 

FVovided that the performance of datfa homam shall not be 
essential to the validity of an adoption. 

This section lays down some vital rules relating to the law of adoption 
Ihe rules and conditions stated in the section are absolute and non-compliance 
With any of them will render an adoption invalid. 

Cl. (i): Adoption of a son can be only by a person who has no son.— 
Ihe objects of adoption of a son by a Hindu are twofold. The first is religious 
to secure spiritual benefit to the adopter and his ancestors by having a son 
tor the purpose of offering funeral cakes and libations of water to the manes 
of the adopter and his ancestors. The second is secular, to secure an heir 
and perpetuate the adopter’s name. Hindu law at one time recognized twelve 
kmds of sons of which there were'five kinds of adopted sons. Modern law 
recognized the aurasa or legitimate son begotten by a man himself on the 
lawfully wedded wife and of the adopted sons it recognized only two kinds 
the dattaka and the kritrirrui. The dattaka form prevailed all over India; the 
kritrima form prevailed in Mithila and adjoining districts. The very basis 
of adoption being substitution of a secondary son in place of an aurasa or 
real son for the objects mentioned above the rule was fundamental that only 
a person who had no son, grandson or great grandson could validly take a 
son in adoption. Clause (i) of the section reiterates that rule—which in 
view of the right to adopt being now conferred on a female Hindu must 

evidently apply to both the adoptive father and the adoptive mother_and 

lays down that the adoptive father or mother by whom the adoption is made 
must not have a Hindu son, son’s son or great-grandson (whether by legitimate 
blood relationship or by adoption) living at the time of adoption. A person 
who has an adopted son living cannot adopt another son. So also a person 
who has a son’s son or great-grandson by adopUon living cannot adopt a 
son. Existence of an illegitimate son is not a bar to a male or female Hindu 
taking a son by adoption. But the existence of a son who is to be deemed 
^ be a legitimate child of the parents by operation of section 16 of the 

Hindu Marriage Act, 1955, would be a bar to the father’s or mother’s right to 
take a son in adoption. 

The clause speaks of the existence of a Hindu son as a bar to adoption. 

If a son has renounced Hinduism and been formally converted to any other 


S. 11 

(v) 

(vi) 


(/8) Inserted by Act 45 of 1962, s. 4. 
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relipon and there is no other son, or a grandson or a great-grandson the 

father or the mother has the right to take a son in adoption. The same 

considerations would apply in case an adopted son becomes a convert to 
any other religion. 

The existence of daughter or a son’s daughter or an adopted daughter 
or grand-daughter is no bar to the right of a Hindu male or female taking 
a son m adoption. After the coming into operation of the Act a Hindu 
male or female may have both an adopted son and an adopted daughter if 
the conditions laid down in the section are fulfilled. 

Old law.—See § 450 at p. 525 ante. 

Cl. (ii): Adoption of a daughter can be only by a person who has no 
daughter —The object of recognizing the right to take a daughter in adoption 
now conferred by the Act is to permit a person male or female to have a 
substituted or secondary daughter in the absence of a natural born daughter 
and it, therefore, stands, to reason that the right should not be allowed to be 
ej^rcised when theie is a daughter or a son’s daughter in existence. A person 
who has an adopted daughter or the adopted daughter of a son living cannot 
a opt a daughter. Existence of an illegitimate daughter is not, however, a 
bar to a male or even a female Hindu taking a daughter in adoption although 
t e i] egitimate daughter is entitled under the Hindu Succession Act to 
succeed to the property of the mother. But the existence of a daughter who 
is to be deemed to be a legitimate daughter of the parents by operation of 
section 16 of the Hindu Marriage Act, 1955, would be a bar to the father’s 
or mother s right to take a daughter in adoption. 

The clause speaks of the existence of a Hindu daughter as a bar to 
adoption. If a daughter has renounced Hinduism and been formally con¬ 
verted to any other religion and there is no other daughter or no son’s 
daughter the father or mother has the right to take a daughter in adoption. 
The same considerations would af^ly in case an adopted daughter becomes 
a convert to any other religion. 

The existence of a son or a grandson or a great-grandson (by legitimate 
bloodrelationship or by adoption) is no bar to the right of a Hindu male 
or female taking a daughter in adoption. After the coming into operation 
of the Act a Hindu male or female may have both an adopted son and an 
adopted daughter if the conditions laid down in the section are fulfilled. 

Cl. (iii): Age of adoptive father,—This clause requires that in case of 
adoption of a daughter by a male Hindu the daughter must be at least 
twenty-one years younger than the adoptive father. This is obviously a 
precautionary measure. There was no similar rule under the previous law. 

Cl. (iv): Age of adoptive mother.—This clause requires that in case of 
adoption of a son by a female Hindu the son must be at least twenty-one 
years younger than the adoptive mother. This is obviously a precautionary 
measure. There was no such restriction of age under the previous law. 
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Cl. (V): Simultaneous adoptiom-This clause reiterates the rule that the 
aTto r°cWld persorTsistlld 

nri!p- 1 adoptive parties. The Act proceeds on the 

^lo^ th r® by one adoptive person 

alone either a male or a female Hmdu. Simultaneous adoption of two sons 

or two daughters also would be invalid under the Act (fc). 


Cl. (vi): Act of adoption and ceremonies incidental to it.—Under the 
previous law the ceremonies relating to adoption which included the physical 
act of giving and receiving with intent to transfer the boy from one family to 
another were essential to the validity of an adoption. As to datta homam 
that IS oblations of clarified butter to fire, it was not settled whether its 
performance was essential to the validity of an adoption in all cases and 
there was conflict of opinion on the subject (§§ 488, 490 ante). The 
present clause states in unmistakable terms that the performance of datta 
homam IS not essential to the validity of an adoption. It also states in express 
terms that there must be the actual (physical) giving and taking of the child 
wth intent to transfer the child from the family of its birth to the family of 
Its adoption The physical act of giving and receiving is absolutely necessary 
to the validity of the adoption. It is of the essence of the adoption and law 
oes not accept any substitute for it. Mere expression of consent, or the 
execution of a deed of adoption, though registered, but not accompanied by 
an actual delivery of the boy or girl, ivill not operate as a valid adoption (1). 
This requirement of actual giving and receiving is absolutely necessary even 

m case of an adult who is adopted. The expression ‘chUd’ would include a 
nimor as well as a major (11). 


The power to give a son or daughter in adoption vests only in the father 

or the mother. A guardian, as already pointed out, may now under the Act 

give a child in adoption with the previous sanction of the Court (m). llie 

power (or right) to give a child in adoption cannot be delegated to any person; 

but the father or the mother or the guardian, as the case may be, may 

authorize another person to perform the physical act of giving a son or a 

daughter in adoption. Likewise the adoptive father or the adoptive mother 

can authorize any person to accept the chHd in adoption on his or her 
behalf (n). 

Reference may be made to §§ 489 and 490 at pp. 554-555 ante and the 
cases there cited. 


Free consent.—Every valid adoption implies the free consent to the 

^opUon of the person giving and the person receiving in adoption, and also, 

It would seem, of the person adopted, if he is a major at the date of adoption 

vwhere the custom or usage applicable to the parties permits of adoption 

of a child who is not a minor). Reference may be made to S 491 
at pp. 555-556 ante. 


(k) Reference may b6 made to f 485 at p. 552 
ortt€. 


(II) Dhanraf v. Surai Bai ('73) A. 

(m) Section 9(4). 

(n) See $ 480(2) at p. 554 ante. 


Raj. 7. 
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12. An adopted child shall be deemed to be the child of his 
or her adoptive father or mother for all purposes with effect from 

f A adoption and from such date all the 

tion. ° ® ties of the child in the family of his or her birth 

shall be deemed to be severed and replaced by those 
created by the adoption in the adoptive family: 

Provided that— 

(a) the child cannot marry any person whom he or she could 

not have married if he or she had continued in the family 
of his or her birth; • 

(b) any property which vested in the adopted child before the 
adoption shall continue to vest in such person subject to 
the obligations, if any, attaching to the ownership of such 
property, including the obligation to maintain relatives in 
the family of his or her birth; 

(c) the adopted child shall not divest any person of any estate 
which vested in him or her before the adoption 

Result and effects of adoption.—This section lays down some vital rules 
relating to the result of adoption. The primary and the principal result of 
adoption is that of transferring the adopted boy or girl from his or her natural 
family into the adoptive family. It confers upon the adoptee the same 
rights and privileges in the family of the adopter as the legitimate natural 
born son or daughter for all purposes with effect from the date of adoption. 
'Ihe adoptee is to be deemed to be the child of his or her adoptive father or 
mother for all purposes and from the date of adoption all the ties of the child 
in the family of his or her birth are to be deemed to have been severed and 
replaced by those created by the adoption in the adoptive family. Where a 
statute enacts that something shall be deemed to exist or to have happened 
or some status shall be deemed to have been lost or acquired on the happen¬ 
ing of something, which would not otherwise have been so, effect must be 
given to the statutory fiction and it must also be carried to its logical conclu¬ 
sion. In such a case full effect must be given to the putative state of affairs 
and the status deemed to have been acquired or lost as also to all the in¬ 
evitable coroUaries of the state of affairs and altered status, unless there is 
something in the statute which prohibits the legal fiction being applied with 
all its inevitable coroUaries and with the consequences and incidents of the 
state of affairs and status deemed to have come into existence (o). Subject 
to this qualification, that which is deemed to have taken place is to operate 
for aU purposes. The section is founded on this principle and in terms states 
that the adoptee is to be deemed to have severed all ties in the family of his 
or her birth and similar ties are to be deemed to have been replaced in the 
adoptive famUy. There are, however, three qualifications to the logical effect 
and coroUaries to the general rule and they are stated in the provisos to the 


(o) East End Du;eUing Co. Ltd. v. Finsbury 
Burrow Council (1932) A.C. 109; State of Bombay 


V. Pandurang (1953) S.C.R. 773, 778, 779. 
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section. But subject to the same the principal rule applies with all its 
consequences incidents. Thus, subject to the rules laid down in provisos 
tb) and (c), full effect is to be given to the principal rule in aU matters of 
succession ex parte patema and ex parte matema as also where the adoptive 
lather or adoptive mother is or was at the time of adoption a member of a 
joint lindu family. The section does not recognize any exception in favour 
ot the fom of adoption caUed “dvyamushyayana” (§ 486) and there cannot be 
ny valid adoption in that form after the coming into force of this Act. 


Reference may be made to “Relative by adoption” in Notes under sec¬ 
tion 8 of the Hindu Succession Act, 1956, at pp. 864-865 ante. Reference may 
also be made to notes under ‘Adopted son’ at p. 866 ante; ‘Adopted daughter’ 
at p. 870 ante; ‘Mother’ at pp. 871-872 ante; ‘Father’ at pp. 873-874 ante and 
other heads under the relevant sections of the Hindu Succession Act. 


Illxistrations 


In illustrations 1 to 5 at pp. 882-883 ante the result will be the same in case of 
any oi the heirs mentioned there who is related to the propositus by adoption made after 
inis Act came into force. 

1 to 5 at pp. 885-886 ante the result will be the same in case of 
the heirs mentioned there who is related to the propositus by adoption made 
alter this Act came into force. 

^ illustrations 1 to 6 at p. 892 ante the result will be the same in case of any 

M the heirs mentioned there who is related to the propositus by adoption made after 
irus Act cdme into force* 


(d) In the illustrations at pp. 893 and 894-895 ante the result will be the same in 
case of any of the heirs mentioned there who is related to the propositiis by adoption 
made after this Act came into force. 


fe) In the illustrations under sections 6 and 15-17 ante the result will be the same 
m case of any of the heirs mentioned there who is related to the propositus by adoption 
made after the Act came into force. 


. for all purposes with effect from the date of adoption . . —It will 
be noticed that the adoptee is to be deemed to be the child of his or 
her adoptive father or mother for all purposes with effect from the date 
of the adoption and not to be deemed to have been in the womb of the 
adoptive mother at the time of the death of her deceased husband in case 
of adoption by a widow as under the old law. In case of any such adoption 
the adopted child cannot divest any person of any estate which vested in 
him or her before the adoption. Reference may be made to the Notes under 
Proviso (c) post. 

Under the old law the rule that an adopted son was entitled to succeed 
as if he were a natural-bom son, was subject to certain exceptions mentioned 
jn § 497 at p. 559 ante. The effect of the rule laid down in the present section 
IS to abrogate those exceptions and the adopted son or adopted daughter is 
for all purposes of succession and partition to be deemed to be the natural- 
born child of the adoptive parents. In matters of succession the adopted son 
or daughter is now entitled to the same share as an after-bom natural son or 
natural daughter of the adoptive parents. 

Adoption by widow.—There was difference of opinion on the question 
whether after coming into force of this Act, in case of adoption by a widow 


ul-64 
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the adopted son becomes the son also of the deceased adoptive father. The 

mgh Courts of Bombay (ol) and Allahabad (o2) took the view that the 

adoptee should be regarded as the son of the widow as well as her deceased 

husband. A contrary view was taken in a decision of the High Court of 

Madras (o3). In Sitahai v. R^mchaTidra (o4) decided by the Supreme Court 

a joint family originally consisted of two brothers D and B and the wife of B. 

Many years after the death of B his widow adopted a son S in 1958. Some 

time thereafter D died. Question was raised whether the adoptee could be 

regarded as the son of the widow as well as her husband B and whether he 

became a coparcener with D in the joint family. It was held by the Supreme 

Court (agreeing with the view taken by the Bombay High Court) that on 

his adoption S became a coparcener with D and after the death of D became 

entitled to possession of all the joint family property as a sole surviving 

coparcener. S would for all purposes be regarded as the son of B and the 
adoptive mother. 

Proviso (a). Though adoption has the effect of removing the adopted 
child from the natural family into the adoptive family, it does not sever the 
tie of blood in the family of birth in the matter of marriage. ITiis proviso 
lays down the express and explicit exception to the general rule which applies 
for all purposes and enacts that the adoptee, despite the severance of all 
the ties in the natural family, cannot marry any person whom he or she 
could not have married in the family of his or her birth. Clause (iv) of 
section 5 of the Hindu Marriage Act, 1955, lays down as one of the conditions 
of vahd Hindu marriage that “the parties are not within the degrees of 
prohibited relationship unless the custom or usage governing each of them 
I>ermits of a marriage between the two”. And clause (vi) of that section 
lays down as one of the conditions of a valid Hindu marriage that “the 
parties are not sapiridas of each other, unless the custom or usage governing 
each of them permits of a marriage between the two”. Both these conditions 
are equally applicable to an adoptee and the adoptee cannot marry any 
I>erson whom he or she could not have married on the ground o^ prohibited 
relationship or sapinda relationship, as if he or she had continued in the 
family of his or her birth. The EIxplanation to section 3 of the Hindu Marriage 
Act, 1955, inter alia states that relationship for the purpose of sapinda rela¬ 
tionship and prohibited degrees of relationship includes relationship by adop¬ 
tion as well as by blood. 

Reference may be made to the Notes under clauses (iv) and (v) of 
section 5 of the Hindu Marriage Act, 1955, at pp. 688-689 ante. 

Reference may also be made to Notes under clauses (f) and (g) of 
section 3 of the Hindu Marriage Act, 1955, at pp. 671-681 ante. Reference may 
particularly be made to the diagrams and illustrations given at pp. 677-680 
ante. Those illustrations are equally applicable to the case of a bride or a 
bridegroom who has by adoption gone out of the family of her or his birth. 

(ol) Ankush v. Janabai (’66) A-B. 174. (o3) Arumu^a v. VaUiammal (’69) A.M. 7X 

(o2) Subhash Misir v. Thagi Misir (’67) AJi. (o4) (’70) A.S.C. 343. Also see Sawm turn ▼. 

148. KalawarUi (’67) A.S.C. 1761. 
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of ^^ 00 ! 

i»» +u j j' law) of divesting any property which had vest<^ 

°f^ Irtio^: - -<1- -y oS-a^Ll 

pr or to his adoption. As regards cases governed by the Mitakshara law 
f§ vergence of ju^cial opinion on certain aspects of the matter 

fhl* - ‘he clear rule ^at any property 

I ^ \ ^ adoptee, subject, of course, to any obligations attaching to the 

r's-x:' “'L'ls 

adoption, divested of any property already^vest^’ir’Lm "°It 

o^rZ To the ^ "^opti^ Lm not 

I ‘h® PJ^®J“dice of persons related to the adoptee in the natural 
mily who had the right to claim maintenance from such adoptee. 

Illustrations 

to A h1s*’Sn^°On'h,f def.h C 

prior to the adopUon C had become entitled to a char« / f ^ w^ch had taken place 
pro^^ty left by her. That share which had ^ 

are ell of them 

as a coparcener in his natural familv TK« adoption to -Jf. C loses 

of five members before the adoption will be recced after C^aX^t^ consisted 

of four members only* a«or c s adoption to a coparcenaiy 

^a^^a^a^meifcem^^t^or^hf Hin'du'"|uc'?eSion coparcenary. A died 

his two sons B and C; his daughter D- and At him surviving 

cmd D. Soon thereafter ^1 gave C in aSotion to ^ R ’ ^ 

Hindu Succession Act A’s intere«;t in fh<» operation of section 6 of the 

in equal shares among Al. B, C and D The^eff^t'o^theTd'^r hy succession 

^ ]“? aliquot share in the father’s interest in thf» ^ divest 

vested in him on A’s death r* will n^f u joint family property whicdi became 

mterest in the joint family pro^rty ^ Nor’wiirc''^’e^titT^^f ^ undivided 

B and D in the P^operty^Lt ma?'bf^^fTbyVaf^^ " ^ha^® along with 

mil.t h. V question of divestine it 

must have been seen, had created many difficulties and anomalous situation^ 

proviso (c) to the present section (which must be reaii with i 

provisions of the Hindu Succession Act, 1956) lays down th^^ evant 

explicit rule that the adoption of a son or a daughlr bTa mare"or"f 
Hindu is not to result in the divesting of any eftete v^ted^^ 

pnor to the adoption. The rule laid down in the pr^iso dSs norL'^'''“ 
abrogate the incidents of joint family property a^wfu hZ ’ > 

Illustrations below. Nor does it have thrS of ?u 

son from challenging an alienation made by the adoptive mothef 

Wiethe alienation was not for legal necLsUy (o5) ' 

(o5) Housabai v. JUaboi ('72) A.B. 98. 
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Inn self-acquired property as weU as ancestral property 

adopts a son B- The adopUon does not affect A’s self-acquired property and he c^ 

^al With It as he likes. The righte of B arise on his adoption and B^will take an 

interest m the ancestral property to the same extent as a natural-bom son with the result 

^ ^ and B as coparcenary property. B will be 

^^d by alienations of the ancestral pro^rty made by the adoptive fa^er^ prior to tU 
adoption to the same extent as a natural-bom son will be. ^ 

(b) A and his brother B and B’s son C are members of a joint Hindu familv A 
adopts a son X. The effect of adoption will be that the coparcenary which consLted 
of ^ee mem^rs will now consist of four members and their rights will be governed 
by the law relatmg to joint family and joint family property. 

(c) A died leaving him surviving his widow A1 and property both self-acauired 
and ancestral. On A s death A1 had irdierited the property as a Hindu widow On 
the coming into force of the Hindu Succession Act, 1^6, she held the ^op^iy ^ 
absolute owner by operation of section 14 of that Act. A1 adopts a son B ^ter tl^ 

prorertv^vested"!^ Al^ Th"^' adoption is not to divest any of the 

of a son. ^ P^^sition is the same if A1 had adopted a daughter instead 


him in^ivint the TOmmencement of the Hindu Succession Act, 1956, leaving 

mii?h^tpH®hU A1 and tvm daughters D and Dl. On A's death Al, D and 

Wof thl/ Ant^ shares according to the provisions of sections 8 and 

from thp adopts a son B. The adoption of B wiU have effect 

SThem More hS adoptloS.^' ° 


t* ^ before the commencement of the Hindu Succession Act, 1956, but 

^ter the cominencement of the Hindu Women’s Rights to Property Act, 1937, leaving 
^m surviving his widow Al and his two brothers B and C. At the time of his death 
A was a member of a Mitakshara coparcenary consisting of himself and his two brothers. 
Ine effect of section 2 of the Hindu Women’s Rights to Property Act, 1937, was that 
Al took the same interest in the coparcenary property as A himself had but her interest 
was limited mterest (Hindu Women’s estate). TTiere was no partition and the family 
continued as before. The effect of section 14 of the Hindu Succession Act, 1956, was 

II ^ interest of A in the joint family property came to be held by her as 

a full owner and not as a limited owner. After the commencement of the present Act 
^ adoption of S will have effect only from the date of his adoptiim 

^d S will not divest Al, B or C of any rights or interest in any property. Nor will 
me adoption have the effect of introducing S in the coparcenary as one of its members. 

S will, however, after the date of his adoption be entitled to right of succession to the 
property of Al as her son in case of intestacy and also to the property of the relatives 
of A and Al in case succession opens and he is one of the heirs of the deceas^ relative 
under the provisions of the Hindu Succession Act, 1956. 

(p A died after the commencement of this Act, leaving him surviving his widow 
Al, his separated brother B and B1 and B2 two minor sons of B. A left considerable 
property and by his will directed Al to take B1 in adoption. He expressly stated in 

his will that Al was not to be the absolute owner of the property left by him but to 

take a restricted estate in the same and was only to enjoy the income of the same and 
to hand it over to the adopted son on his attaining majority. Al duly took B1 in 

adoption. Since only a restricted estate has been prescribed for Al in the will of 

her husband she does not take the property as full owner (Explanation to section 14. 
Hindu Succession Act, 1956) and B1 on attaining majority will be entitled to take the 
property. Here the adoption cannot be said to result in divesting Al of any property 
vested in her. On adoption the ties of B1 in the family of B shall be deemed to be 
severed and replaced by those created in the adoptive family. On death of B 1^ 
property will devolve by succession upon B2 and any other heir of his mentioned in 
Class I of the Schedule to the Hindu Succession Act, 1956. 


Right of adop¬ 
tive parents to 
dispose of their 
properties. 


13. Subject to any agreement to the contrary, 
an adoption does not deprive the adoptive father or 
mother of the power to dispose of his or her property 
by transfer inter vivos or by will. 
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Right of adoptive parents to dispose of their properties.—Under the law 
as previously applied a Hindu adopting a son did not thereby deprive himself 
of the power he had to dispose of his separate property by gift or will. 
There was no implied contract on the part of the adoptive father, in consider¬ 
ation of the gift of his son by the natural father or mother, that he would 
not dispose of his property by gift or will [§ 498(1)]. When, howev'er, an 
adoption was made by a member of a joint family governed by the Mitak- 
shara law, the adopted son became a member of the coparcenary from the 
moment of his adoption, and the adoptive father had no power either by 
deed or will to interfere with the rights of survivorship of the adopted son 
in the coparcenary property. The same principle applied where an adoption 
was made by a sole surviving coparcener (§ 499). It must have been noticed 
from section 30 of the Hindu Succession Act, 1956, that the interest of a 
coparcener in a Mitakshara coparcenary property can now be disposed of by 
him by will notwithstanding the law relating to joint family and joint family 
property although it is not competent to a coparcener even now to dispose 
of by gift his interest in the coparcenary property so as to defeat the right 
of survivorship. 

The present section is in accordance with the law as it previously stood 
and as altered by section 30 of the Hindu Succession Act, 1956. The rule 
is simple and lays down that an adoption of a son or a daughter does not 
deprive the adoptive father or mother of the power to dispose of his or her 
(disposable) property by transfer inter vivos or by will. The rule does not 
deal with the nature of the rights of disposal of his or her property by an 
adoptive father or adoptive mother which must be regulated by other pro¬ 
visions and rules of law. It only lays down that the adoption of a son or 
daughter is not per $e to have the effect of depriving the adoptive father 
or adoptive mother of the rights to dispose of his or her property. An 
agreement to the contrary made by the adoptive father or adoptive mother, 
that is, not to dispose of his or her property, in consideration of the gift of 
his son or daughter by the person giving in adoption is valid and binding 
on the adoptive father or adoptive mother as the case may be, though of 
course it would not affect the right of a transferee of the property for con¬ 
sideration and without notice of the right created by the agreement (p). 


14. (1) Where a Hindu ■who has a wife living adopts a child, 

she shall be deemed to be the adoptive mother. 

(2) Where an adoption has been made with 
the consent of more than one wife, the senior-most 
in marriage among them shall be deemed to be the adoptive mother 
and the others to be step-mothers. 


Determination of 
adoptive mother in 
certain cases. 


(3) Where a widower or a bachelor adopts a child, any wife 
whom he subsequently marries shall be deemed to be the step¬ 
mother of the adopted child. 


(p) Reference m.iy be made to section 40 of the Transfer of Property Act. 
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an,, widow or an unmarried woman adopts a child 

husband whom she marries subsequently shall be deemed to be 
the step-father of the adopted child. ^ ^ ueemea to be 

Deten^ation of adoptive mother in certain cases—It was weU establish- 

Act'^'that applied prior to the commencement of this 

f had the effect of transferring the adopted boy from his 

natural family into the adoptive family. It conferred upon the adoptee the 
same rights and privileges in the family of the adopter a^the legitimate son 
except m a few cases [§ 494(1)]. It was a necessary coroUaryl that Ze 
that where a i^rson having a wife living adopted a son, the son also became 

made fn ^ ^ having two or more wives, 

mfrnofa adoption m conjunction with one of them specially selected for the 
purpose, the wife so selected ranked as the adoptive mother, and the other 
Wives as mere step-mothers. The adopted son acquired the right to succeed 
to the property of the adoptive mother as if he were a natural bom son sub¬ 
ject to certain qualifications which are not now material. There was, how¬ 
ever, some uncertainty about the law on certain aspects of the matter. 


Sub-section (1) lays down the express rule that where a Hindu who has 
a wife living adopts a son or a daughter (which must be with the consent 
of the wife), she shall be deemed to be the adoptive mother of the son or 
daughter or both as the case may be. When a statute enacts that something 
shall be deemed to exist or some status shall be deemed to have been acquired, 
which would not otherwise have been so, the court is bound to have regard 
to the statutory fiction and it has to be resorted to and full effect must be 
given to it and it should be carried to its logical conclusion. The following 
statement of the principle by Lord Asquith in a decision of the House of 
Lords (q) was recently quoted with approval by the Supreme Court (r): “If 
you are bidden to treat an imaginary state of affairs as real, you must surely, 
unless prohibited from doing so, also imagine as real the consequences and 
incidents which, if the putative state of affairs had in fact existed, must 
inevitably have flowed from or accompanied it. . . . The statute says you 
must imagine a certain state of affairs; it does not say that having done so, 
you must cause or permit your imagination to boggle when it comes to the 
inevitable corollaries of that state of affairs. 


Sub-section (2) lays down the effect of adoption ex parte matema quod 
the adoptee where the adoptive father had more than one wife living at the 
time of adoption and the adoption had taken place with the consent of all 
of them as required by the Explanation to section 7 of the Act. In such a 
case only the seniormost in marriage among the wives is to be deemed to 
have become the adoptive mother of the adopted child and the others are 
to be deemed to be his step-mothers. 

Sub-section (3) lays down the effect of adoption ex parte matema quod 
the adoptee where the adoptive father was at the time of adoption a widower 

(q) East End Du>eUing Co. Ltd. v. Finsbury Bur- (r) of Bombay v. Pandurang (1953) S.CH- 

row Council (1952) A.C. 109. 773, 778, 779. 
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or a bachelor and subsequently gets married. The wife subsequently married 
by the adoptive father will not be in the position of the adoptive mother of 
the adoptee but is to be deemed to be only the step-mother of the adoptee. 

illustration 

A a widower adopts a son B and subsequently marries Al. A1 dies thereafter leaving 
her surviving her husband A and B the adoptee. She leaves property acquired by herself. 
The property left by her will be inherited by A alone and B is not entitled to claim a 
share in it under section 15(1) (a) of the Hindu Succession Act, 1956. 

Sub-section (4) lays down the effect of adoption where a widow or an 
unmarried woman adopts a child and subsequently gets married. The husband 
subsequently married by the adoptive mother will not be in the position of 
the adoptive father but is to be deemed to be only the step-father of the 
adoptee. 


Illustration 

A an urunarried woman adopts a daughter D. Subsequently she marries H and has 
a son S by him. On the death of H his property will devolve upon A and S to the 
exclusion of D. But the property that A might leave on her death thereafter will devolve 
upon D and S in equal shares. 


15. No adoption which has been validly made can be can- 

Valid adoption Celled by the adoptive father or mother or any other 
not to be can- person, nor can the adopted child renounce his or 

her status as such and return to the family of his or 

her birth. 


Valid adoption cannot be cancelled.—This section lays down the rule 
that a valid adoption once made cannot be cancelled by the person taking 
in adoption or any other party to the same. Nor can the adopted boy or 
girl renounce his or her status as such and return to the family of his or 
her birth. The rule that prevailed under the previous law was similar (§ 493). 
There is nothing, however, to prevent an adoptee from renouncing his or 
her right of inheritance in the adoptive family in which case the inheritance 
would go to the next heir (s). 

U has been held in a recent decision of the High Court of Gujarat that 
a goda datta adoption which prevails by custom in certain families is un¬ 
ilaterally revocable and the right of revocation is not affected by this sec¬ 
tion (ss). 


16. Whenever any document registered under any law for 
the time being in force is produced before any court purporting to 
p record an adoption mado and is signed by the person 

to re^J^red*' giving and the person taking the child in adoption, 
events relating the court shall presume that the adoption has been 
op ion. made in compliance with the provisions of this Act 

unless and until it is disproved. 


(s) See cases cited in f.o. (u>) at p. 556 ante. 
'«) Danlraifi v. Vafiuji Maharaf iJhandrapTabha 


C71) A. Cu|\ 188- 
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maintenance 
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and there are no special ruJec nf T same way as any other fact 

in support of an adoption must establish an adoption. Evidence 

rests upon any person who seeks to heavy burden that 

an adoption (§ 512). In practice it is^° ^ natural succession by alleging 
ment duly executed by the person takTn? unusual to have a registered docu- 

in adoption. The present section lavs do ^ person giving 

requires that where there is a dulv rP<J^ ^ presumption which 

execu(ed by the paHt,> "the court“ all p?.’s"me” ^ZTlS'jL!^ 
=o„pL.„c. With the p,.™i„„ o, the Acf .^1'^, •frSirved" 


3^' ^3^ person shall receive or agree to receive anv nav- 

ment or other reward in consideration of the^doption of any perLn, 

Prohibition ot person shall make or give or agree to make 

certain payments. ^ give to any other person any payment or reward 

the receipt of which is prohibited by this section. 

hp con^avenes the provisions of sub-section (1), 

month Q ^ with imprisonment which may extend to six 

months, or with fine, or with both. 


(3) No prosecution under this section shall be instituted without 
e previous sanction of the State Government or an officer authorised 
by the State Government in this behalf. 


Prohibition of payment of consideration or reward for adoption.— 
ny agreement to give consideration for giving a son or daughter in adoption 
i^s contrary to public policy as amounting to trafficking in children. The 
Legislature properly takes a strict view of the matter and prohibits in this 
section the giving and receiving of any payment or rewcird by any person 
in consideration of adoption of any person. The section renders any such 
transaction illegal and also renders it a penal offence to do so. Both the 
person who gives and the person who receives any such payment or reward 
are liable to punishment. Sub-section (3), however, requires that a prosecu¬ 
tion for an offence punishable under this section can be instituted only after 
obtaining the requisite sanction. 


Chapter m 

MAINTENANCE 

18. (1) Subject to the provisions of this section, a Hindu wife, 

whether married before or sifter the commencement 
Maintenance of of this Act, shall be entitled to be maintained by her 

husband during her lifetime. 


(««1) For imtance tee K. Laxirnnarayan v. K. Padmanau (’73) A. Oriste 3. 
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(2) A Hindu wife shall be entitled to live separately from her 
husband without forfeiting her claim to maintenance,— 

(a) if he is guilty of desertion, that is to say, of abandoning 
her without reasonable cause and without her consent or 
against her wish, or of wilfully neglecting her; 

(b) if he has treated her with such cruelty as to cause a 
reasonable apprehension in her mind that it will be harmful 
or injurious to live with her husband; 

(c) if he is suffering from a virulent form of leprosy; 

(d) if he has any other wife living; 

(e) if he keeps a concubine in the same house in which his 
wife is living or habitually resides with a concubine else¬ 
where; 

(f) if he has ceased to be a Hindu by conversion to another 
religion; 

(g) if there is any other cause justifying her living separately. 

(3) A Hindu wife shall not be entitled to separate residence and 
maintenance from her husband if she is unchaste or ceases to be a 
Hindu by conversion to another religion. 

Maintenance of wife.—The right of a wife for maintenance is an incident 
of the status or estate of matrimony and a Hindu is under a legal obligation 
to maintain his wife. The obligation to maintain the wife is personal in 
character and arises from the very existence of the relation between the 
parties. Sub-section (1) substantially reiterates that right and lays down 
the general rule that a Hindu wife, whether married before or after the 
commencement of this Act, is entitled to be maintained by her husband 
during her life-time. The rule laid down in the section cannot, however, be 
said to be absolute although the right exists independently of the possession 
of any property by the husband ancestral or self-acquired. The rule laid 
down in this section is subject to the exceptions stated in sub-section (3) 
which lays down that she cannot claim separate residence and maintenance 
if she is unchaste or ceases to be a Hindu by conversion to another religion. 
The section must be read with section 23 which lays down that it shall be in 
the discretion of the court whether any, and if so what, maintenance shall 
be awarded under the provisions of this Act. The section must also be read 
with section 22 which relates to maintenance of dependants. A widow of a 
deceased Hindu is one of the dependants enumerated in section 21 and as 
such entitled to claim maintenance as a dependant in the circumstances set 
out in section 22(2). Reference may also be made to Notes under section 
25 of the Hindu Marriage Act ante. 

Interim maintenance.—If a prima facie case is made out the Court can 
in a case falling under this section grant interim relief. The jurisdiction of 
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the Court does not depend upon the acceptance 
or the right by the husband (ss2). 


or denial of the relationship 


Sub-section (2): Right to separate residence and maintenance.— Prior to 
the passing of the Hindu Married Women’s Right to Separate R^dencrai^d 

wif^^thoueh ^ numerous decisions of courts that a 

the hn!hS to remain under the roof and protection of 

£Ld that A residence and maintenance, if she estab- 

l^hed that by reason of his misconduct or by his refusal to maintain her in 

hve a^rf r® l j»^"tifying cause, she was compeUed to 

live apart from him (§ 555). The Act of 1946 gave a statutory recognition 

v,o f ^ ^ same time liberalised the law in certain respiects in 

\ u ^ section 2 of that enactment has been set out in §555A 

and It will be noUced that the grounds set out in sub-section (2) of the present 
section are substantially the same as under the enactment of 1946 which, in 
view of the present Act, is now repealed. 


, , ^ Hindu wife is entitled to live separately from her 

us an an claim maintenance, if he is guilty of desertion. The expression 
e^r Km represents a legal conception and is one very difficult to define, 
as een said more than once that no judge has ever attempted to give 
a comprehensive definition of desertion, and that probably no judge would 
ever succeed in doing so, but among the descriptions of desertion one which 
as always apf>ealed to courts trying matrimonial causes is that “desertion” 
IS a a withdrawal not from a place, but from a state of things.” The clause 
aims at giving the meaning of desertion as abandonment of the wife by 
the husband without reasonable cause and without her consent or against 
her will or wilful neglect of the wife by the husband. It accords with the 
meaning given to the expression as used in section 10(1) (a) of the Hindu 
Marriage Act, 1955, read with the Explanation to the same. A large body 
of case law has developed round the legal significance of the expression both 
in England and in India and the broad general rules deducible from the 
same will be of assistance and guidance in cases which fall for determination 
under the present section though of course opinions in the context of enact¬ 
ments even slightly differently worded must always be read with the 
caution most commonly needed in their application to cases arising in different 
circumstances and varied situations. It will be noticed that the language 
of the present clause is intended to give a wide and comprehensive import 
to the expression. Reference may be made to the Notes under section 
10(1) (a) of the Hindu Marriage Act, 1955, at pp. 703-715 ante. 

Cl. (b): Cruelty.—A Hindu wife is also entitled to live separately from 
her husband and claim maintenance on the ground that he has treated her 
with such cruelty as to cause a reasonable apprehension in her nnind that it 
will be harmful or injurious to live with the husband. Ihe legal conception 
of cruelty and the degree of cruelty necessary to afford a ground to the wife 
to claim separate maintenance and residence under the present clause, it will 
be noticed, has been left to be gathered from general principles and the 

(•i2) Tarini^ Gupta vT 'Court Gupta (^68) A.C. SOT. Also see cases cited in thii decisioa. 
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Legislature has only purported to lay stress on the criterion to be appLed 
VIZ. reasonable apprehension in the mind of the wife that it wiU be harmful 
or injurious to her to live with her husband. There is nothing in the language 
of the clause to show that beyond adding that criterion which has always- 
been applied by the courts as flowing from the accepted legal conception 
of cruelty, any comprehensive definition has been laid down. This is just 
as well since actions of men are so diverse and infinite that it is almost 
impossible to expect a definition exclusive or inclusive which will aptly meet 
every particular act or conduct and not fail in some circumstances. Though 
the clause does not in terms so state it is abundantly clear from the language 
used- that the appUcation of the rule must depend on the circumstances of 
each case. It would also seem to follow from the v/ord “treated” that what 
IS contemplated is a mode of dealing with or behaviour towards the wife 
which must be wilful. Without attempting to define cruelty it may be said 
that to amount to cruelty there must be such wilful treatment of the wife 
by the husband which causes suffering in body or mind whether in realization 
or apprehension in such a way as to render cohabitation harmful or injurious 
having regard to the circumstances of each case, keeping always in view 
the character and condition of the parties. It is necessary to bear in mind 
that the legal conception of treatment which is cruel comprises two distinct 
elements—firstly the ill-treatment complained of, and second the resultant 
danger or apprehension thereof. It would be inaccurate and liable to lead 
to confusion if the word ‘cruelty’ used in the clause is understood apart 
from its effect on the wife. The meaning given to “cruelty” in the present 
clause accords with the meaning given to the expression as used in section 
10(1) (b) of the Hindu Marriage Act, 1955. Reference may be made to th*^ 
Notes under that section at pp. 715-726 ante. 

Cl, (c): Leprosy.—A Hindu wife is also entitled to live separately from 
her husband and claim maintenance from him on the ground that he is 
suffering from a virulent form of leprosy. It will be noticed that the clause 
is worded in the present tense. It is enough that the ground exists at the 
date when the claim for separate maintenance and residence is made by 
the wife, no matter whether the disease started before or after the coming 
into force of the Act. Reference may be made to the Notes under section 
(10) (1) (c) of the Hindu Marriage Act, 1955 where the expression “suffering 
from a virulent form of leprosy” has been used. 

CL (d): Husband having another wife.—The Hindu Marriage Act, 1955, 
laid down monogamy as a rule of law and a Hindu husband cannot marry 
another wife after the commencement of that Act. The ground laid down 
in this section can obviously exist only in case of any marriage solemnized 
before that Act came into operation (ss3). A bigamous marriage contracted 
after the coming into force of that Act would be null and void and no question 
of having another wife can arise. A somewhat anomalous position was, 
however, bound to remain in case of more than one marriage contracted by 
the husband prior to the coming into force of that Act. Such marriages 
could validly take place under the former system of law which recognized 


(**3) Annamalai v. Peruntayee Ammal ('65) A.M. 139, 141. 
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polygamy and therefore the Legislature enacted in section 13(2) of that Act 
that in case of any such marriage a wife should have the right to seek 
dissolution of marriage if any other wife was living. In any such case a wife 
w'ho may not want to seek divorce and only desires to live separately from 
the husband is entitled to live separately from the husband and claim main¬ 
tenance from him under the present clause. The claim is maintainable 
irrespective of the fact that the other marriage had taken place after or 
before the marriage of the applicant wife, provided the other wife is living. 
The rule laid down in this clause is absolute and it will make no difference 
that the applicant had acquiesced in or even consented to the other marriage. 
It is no answer to a claim for maintenance under this provision that the 
claimant wife is living separately without the consent of the husband or that 
there was wilful neglect of the husband by her (ss4). 

The words “any other wife living” in this clause are of sufficiently wide 
connotation to include any wife other than the wife claiming maintenance 
under the section. The meaning is not confined to a wife junior to the wife 
who is the claimant (si) nor is it necessary that the husband and the other 
wife should be living together. The word “living” here means alive and not 
living with the husband (s2). 


A second wife who had abandoned her husband for no justifiable reason 
but not for immoral purposes would be entitled to live separately from the 
husband by virtue of the present clause and can claim maintenance under 
the present provision (s3). The court may, however, in any such cases, in 
the exercise of its discretion, fix the amount of maintenance bearing in mind 
the conduct of the wife who claims maintenance (s4). 

Cl. (e): Keeping a concubine.—A Hindu wife is also entitled to live 
separately from her husband and claim maintenance from him on the ground 
that he keeps a concubine in the same house in which she is living or habw 
tually resides with a concubine elsewhere. 


Cl. (£): “Ceased to be a Hindu by conversion”.—The term Hindu* in this 
clause must be understood in the wide sense given to it in section 2 as will 
be seen from sub-section (3) of that section. So a husband continues to be 
a ‘Hindu’ even though he may have been converted from any one to any 
other of the four religions Hinduism, Jainism, Buddhism and Sikhism and 
no relief can be granted under this clause to the wife simply on that groun - 
Conversion in the present context implies that the husband has voluntar y 
relinquished his religion and adopted another religion after formal ceremoni 
conversion, A Hindu does not cease to be a Hindu merely ^cause e 
professes a theoretical allegiance to another faith or is an ardent adnurer an 
advocate of such religion and its practices. But if he abdicates ^ 
by a clear act of renunciation and adopts the other religion he wou cea^ 
to be a ^Hindu within the meaning of this clause. Reference may be ma 


($s4) Siddegotpda v. Panathamnui ('65) A. Mys. 
299; Kiran Bala v. Bankim ('67) A.C. 603. 

(«1) laggamma v. Satrivattarayanamurthi ('58) 
A.A. 582. 

(«2) KaUimaH v. Raton Chand ('60) A.A. 601. 


(*3) flam Parkath.v. Savitri Devi (’58) A. P»l- 
Ram Parkash v. 

439. 
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to the Notes under section 13(1) (ii) of the Hindu Marriage Act, 1955, at 
p. 745 ante. 

Cl. (g):—In addition to the specific grounds mentioned in clauses (a) to 
(f) of sub-section (2) of the present section a Hindu wife is also entitled to 
live separately from her husband and claim maintenance from him if there 
is any cause justifying her living separately. Thus, for instance, conduct 
falling short of cruelty may justify the wife in leaving the husband and 
claiming maintenance from the husband if the court is satisfied that she was 
justified in the facts and circumstances of the case in living separately from 
the husband. If the conduct of the husband is such that in the opinion of 
the Court the wife has “grave and weighty” reason or a “grave and convinc¬ 
ing reason” for withdrawal from the society of the husband the court would 
grant relief to the wife by making an order for maintenance under this clause. 
It would seem that any ground which would support an application for 
restitution of conjugal rights by her would afford a justifying cause to the 
wife for her living separately from her husband and entitle her to claim 
maintenance from the husband. She is not bound to ask for a decree for 
restitution of conjugal rights or for any other relief under that Act and may 
prefer for any reason of her own to claim the right of separate maintenance 
and residence on any of the grounds mentioned in this section. 

Sub-section (3): Unchaste wife: Wife converted to another religion.— 
This sub-section lays down that a wife who is herself unchaste or who has 
herself renounced Hinduism by embracing any other faith cannot claim the 
right of separate residence and maintenance enacted in sub-section (2). It 
will be noted that this sub-section does not say that an unchaste wife is not 
entitled to any maintenance at all from the husband. What the sub-section 
rules is that she cannot claim separate residence and maintenance. Of course, 
in awarding maintenance to the wife in any such case the court would take 
into consideration among other factors the conduct of the wife. Under 
Hindu law as previously applied a wife who had been unchaste did not 
wholly forfeit her right to claim maintenance. If she went back to the 
husband and offered to live with him, his refusal to take her back entitled 
her to demand partition. Reference may be made to § 555 ante. Reference 
may also be made to section 24 post. 


19. (1) A Hindu wife, whether married before or after the 

Maintenance of Commencement of this Act, shall be entitled to be 
widowed daugh- maintained after the death of her husband by her 
ter-in-iaw. father-in-law: 


Provided and to the extent that she is unable to maintain herself 
out of her own earnings or other property or, where she has no 
property of her own, is unable to obtain maintenance— 


(a) from the estate of her husband or her father or mother, or 

(b) from her son or daughter, if any, or his or her estate. 
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(2) Any obligation under sub-section (1) shall not be enforce¬ 
able if the father-in-law has not the means to do so from any copar¬ 
cenary property in his possession out of which the daughter-in-law has 
not obtained any share, and any such obligation shall cease on the re¬ 
marriage of the daughter-in-law. 

Maintenance of widowed daughter-in-law.—^The right of a widowed 
daughter-in-law, when she did not succeed to her husband^s property, was 
of considerable importance and consequence. The position and rights of 
a widow both under the Mitakshara and Dayabhaga law has been stated 
in the relevant Chapters. The rights of the three widows—one of whom 
was the widow of a predeceased son—mentioned in the Hindu Women's 
Rights to Property Act, 1937, to claim maintenance were not abolished by 
that Act in express terms but the effect was that there was little occasion 
for them to claim maintenance since they were entitled to a share on partition. 
There was nothing, however, in that Act to compel the widow to sue for 
partition where the deceased husband was a member of a joint family and 
she could, if she so desired, claim only maintenance without having recourse 
to the remedy of partition. The position and rights of a widow and parti¬ 
cularly of a widow of a predeceased son in matters of inheritance have been 
materially changed by the Hindu Succession Act, 1956, and the question of 
the right to maintenance of the widow of a predeceased son must now be 
considered in the context of the provisions of that Act. She is one of the 
preferential heirs of the father-in-law mentioned in Class I of the Schedule 
to that Act and inherits simultaneously among others with the widow, son, 
daughter and mother of the deceased (s. 8). If her husband was a member 
of a Dayabhaga coparcenary her position and rights as an heir of her husband 
are fully recognized (s. 8). If her husband was at the time of his death a 
member of a Mitakshara coparcenary she becomes entitled by operation of 
section 6 of the Act to get a share out of the interest of the deceased husband 
in the coparcenary property on the footing of a notional partition deemed 
to have taken place immediately before his death. The same is the position 
in case of death of the father-in-law who at the time of his death was a 
member of a Mitakshara coparcenary. The rights of the widowed daughter- 
in-law to claim maintenance under the law as it stood prior to the Hindu 
Women’s Rights to Property Act, 1937, under the decided cases, are consi¬ 
dered in § 564(2) and 564(3) ante. Reference may also be made to § 35 and 
the Notes under the Hindu Women’s Rights to Property Act, 1937, ante. 

The present section deals with the right of maintenance of a widow^ 
daughter-in-law whether mzirried before or after the commencement of fh^ 
Act. She can now claim maintenance from the father-in-law only if she w 
unable to obtain maintenance — 

(a) out of the estate of her husband or her father or her mother (s5); or 

(b) from her son or daughter or his or her estate. 


(i5) There must be a legal right to obtain main- 
tenancy from the person of mother, see fji. (->6) 


b^ow. 
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The right to claim maintenance from the father-in-law—in the circumstances 
stated above—is further conditional upon the father-in-law having in his 
possession coparcenary property (s6) out of which the widowed daughter- 
in-law had not obtained any share. Her right to claim maintenance ceases 
on her remarriage. It is implicit in the rule laid down in the section that 
a daughter-in-law whose husband is alive has no right, moral or legal, to 
claim maintenance from the father-in-law. 

This section is prospective and not retrospective. No illegitimate child 
can therefore found a claim to past maintenance under this section (s7). 

This section must be read with section 23 which lays down that it shall 
be in the discretion of the court whether any, and if so what, maintenance 
shall be awarded under the provisions of this Act. This section must also 
be read with section 22 post which relates to the right of dependants of a 
deceased person to claim maintenance from heirs who have inherited his 
estate (e.g. by a will). Section 21 (vii) mentions a widowed daughter-in-law 
as one of the dependants of a deceased Hindu. 


20. (1) Subject to the provisions of this section a Hindu is 

. bound, during his or her lifetime, to maintain his 
Td“ag^ or her legitimate or Ulegitimate children and his or 
parents. aged or infirm parents. 

(2) A legitimate or illegitimate child may claim maintenance 
from his or her father or mother so long as the child is a minor. 

(3) The obligation of a person to maintain his or her aged or 
infirm parent or a daughter who is unmarried extends m so far as 
the parent or the unmarried daughter, as the case may be, is unable 
to maintain himself or herself out of his or her own earnings or 

property (s8). 

Explanation.—In this section “parent” includes a chOdless step¬ 
mother. 


Maintenance of children and aged parents.—A Hindu is under a legal 
obligation to maintain his wife, his minor sons, his unmanW daughters 
and his aged parents whether he possesses any property or not. Ihe obligation 
to maintain these relations is personal and legal m character and arises frorn 
the very existence of the relationship between the parties. Section 18 ol 
the present Act reiterates the right of a wife to claim maintenance and support 
from her husband. The present section gives statutory form to the legal 
obligation of a Hindu also to maintain his minor children and his aged or 
infim parents. But the law laid down in the section goes further than that 
and rules that not merely a male Hindu-as was the law previously applica¬ 
ble—but a female Hindu as well is now under a legal obligation to mam- 
tain legitimate or illegitimate children and aged or infirm parents. 


(»8) As to where the father-in-law has bo^ self- 
acquired and coparcenary property see Jal Kaur y. 

Pola Singh (*61) A. Punj. 391. AUo see Gurdtp 


Kai<r V. Ghamed Singh (*65) A. Punj. 238 (F.B.). 
(r7) Mukta Bai v. iiamalaksha ('60) A. Myi. 182. 
(r8) Samu Bai v. Magan Lai ('61) A. Ra). 207. 
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The Hindu law as previously applicable did recognize the right of an 
illegitimate son of a Hindu by a Hindu woman to claim maintenance. The 
law on the subject was, however, not quite uniform. There was no provision 
in Hindu law for the maintenance of illegitimate daughters; but they could 
claim maintenance from the putative father under section 488 of the Criminal 
Procedure Code. The right created by this section and section 22 are only 
prospective and not retrospective. These provisions do not create any right 
in favour of an illegitimate daughter to claim maintenance against the estate 
of the father who died prior to the commencement of the Act (s9). 

A claim for maintenance under this section can be made by an illegitimate 
child born of adulterous intercourse (ss9). 

The present section lays down some very simple rules and casts the 
obligation of maintaining minor children legitimate or illegitimate both on 
the father as well as the mother and it also rules that a Hindu male and 
female are both under the legal obligation to maintain their aged or infirm 
parents. Maintenance includes provision for food, clothing, residence, 
education of the children and medical attendance and treatment [s. 3(b) (i)]; 
and in case of an unmarried daughter, also the reasonable expenses of and 
incident to her marriage [s. 3(b) (ii)]. The obligation to maintain parents 
and an unmarried daughter extends in so far as any one of the latter is unable 
to maintain himself or herself out of his own earnings or other property. The 
expression parents and children in the present context would include the 
adoptive father and adoptive mother as also adopted children respectively. A 
step*father is not entitled to claim maintenance from a step-child but a child¬ 
less step-mother can claim maintenance from the step-son or stepndaughter. 
This section must be read with section 23 which lays down that it shall be in 
the discretion of the court whether any, and if so what, maintenance shall be 
awarded under the provisions of this Act. This section must also be read with 
section 22 post. 

The provision for maintenance of a mother under this section does not, 
of course, affect the mother’s right to claim a share on partition under ordi¬ 
nary Hindu law (slO) or her rights under the Hindu Succession Act. 

Sub-section (3) lays down no limitation as to the age of the unmarried 
daughter. It gives statutory recognition to the rule under the prior law that 
a Hindu male or female is under an obligation to maintain his or her unmar¬ 
ried daughter regardless of age so long as she is not able to maintain 
herself (sslO). 


Dependants 

defined. 


21. For the purposes of this Chapter “depend¬ 
ants’" mean the following relatives of the 
deceased:— 


(i) his or her father; 

(ii) his or her mother; 


Jfihiniiti Sfafatlal v. Arcirnl N. SfafatUil (*ie) Samu Bai v. Sfagon Lai (’61) A. Bai- 207. 
(’66) A.n. 314. fsilO) Wali Ram v. Mukhtiar Kaur (’69) A.P.AH. 

r??9) Kalla Maistry v. KanniamrruU (’63) A. M. 283. 
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(iii) his widow, so long as she does not re-marry; 

(iv) his or her son or the son of his predeceased son or the son 
of a predeceased son of his predeceased son, so long as he 
is a minor: provided and to the extent that he is unable 
to obtain maintenance in the case of a grandson from his 
father’s or mother’s estate, and in the case of a great-grand¬ 
son, from the estate of his father or mother or father’s father 
or father’s mother; 

(v) his or her unmarried daughter, or the unmarried daughter 
of his pre-deceased son or the unmarried daughter of a pre¬ 
deceased son of his pre-deceased son, so long as she remains 
unmarried: provided and to the extent that she is unable 
to obtained maintenance, in the case of a grand-daughter 
from her father’s or mother’s estate and in the case of a 
great-grand-daughter from the estate of her father ■ or 
mother or father’s father or father’s mother; 

(vi) his widowed daughter: provided and to the extent that she 
is unable to obtain maintenance— 

(a) from the estate of her husband; or 

(b) from her son or daughter if any, or his or her estate; or 

(c) from her father-in-law or his father or the estate of 
either of them; 

(vii) any widow of his son or of a son of his predeceased son, 
so long as she does not re-marry: provided and to the 
extent that she is unable to obtain maintenance from her 
husband’s estate, or from her son or daughter, if any, or 
his or her estate, or in the case of a grandson’s widow, also 
from her father-in-law’s estate; 

(viii) his or her minor illegitimate son, so long as he remains a 
minor; 

(xi) his or her illegitimate daughter, so long as she remains 
unmarried. 


22. (1) Subject to the provisions of sub-section (2), the heirs 

q£ 3 deceased Hindu are bound to maintain the 
Maintenance of dependants of the deceased out of the estate inherited 
dependants. them from the deceased. 

(2) Where a dependant has not obtained, by testamentary or 

intestate succession, any share in the estate of a Hindu dy^ aft^ 
the commencement of this Act, the dependant shaU be entitled, sub- 


HL-65 
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ject to the provisions of this Act, to maintenance from those who 
take the estate. 

(3) The liability of each of the persons who takes the estate 
shall be in proportion to the value of the share or part of the estate 
taken by him or her. 

(4) Notwithstanding anything contained in sub-section (2) or 
sub-section (3), no person who is himself or herself a dependant shall 
be liable to contribute to the maintenance of others, if he or she has 
obtained a share or part the value of which is, or would, if the 
liability to contribute were enforced, become less than what would 
be awarded to hun or her by way of maintenance under this Act. 

Sections 20, 21 and 22 may be read together. 

This section is not retrospective in its operation (sll). 

Dependants: Maintenance of dependants.—In the matter of persons who 
are entitled to claim maintenance imder the present enactment the scheme 
is to deal in the first place with the right of maintenance of wife from her 
husband (s. 18); the right of maintenance of widowed daughter-in-law from 
her father-in-law (s. 19); the right of maintenance of minor children (legiti¬ 
mate or illegitimate) from the father and mother (s. 20); and the right of 
maintenance of aged and infirm parents from their sons and daughters (s. 20). 
In all these cases the right is against an existing person, husband, father-in- 
law, father, mother, son or daughter as the case may be. After stating the 
right of all these persons the Act proceeds in section 21 to define persons who 
are dependants of a deceased Hindu and in section 22 lays down rules relating 
to the right of maintenance of deperidants from the heirs of a deceased Hindu 
or others who have inherited the estate of such deceased person. Sections 
21 and 22 may also be read with section 23 which lays down that it shall be 
in the discretion of the court whether any, and if so what, maintenance shall 
be awarded under the provisions of this Act. The principal general rule laid 
down in the present section is that a dependant of a male or female deceased 
Hindu, who has not obtained any share in the estale of the deceased (dying 
after the commencement of this Act) , is entitled to claim maintenance from 
those who take the estate. 

Tlie expression “heirs” in this section includes all persons on whom the 
estate has devolved UF>on intestacy as well as under a testamentary instru¬ 
ment (sl2). 

The dependants of a deceased Hindu entitled to claim maintenance as 
stated above are— 

(i) his or her father; 

(ii) his or her mother; 

(iii) his widow (so long as she does not remarry); 

(jll) ^^ukta Bai v. HJimataksha (*60) A. My». ('64) A.P. 45. 

182. Also see Jaiwar}ti Mafatlcl v. Arvind 14* (^12) Gulzara Singh v. T^i Kauf ( 61) A. riW* 

Mafatlal (’68) A-B. 314; Guiabchxmd v. Sheokaran 288. 
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(iv) his or her minor son; 

(v) the (minor) son of his predeceased son; 

(vi) the (minor) son of a predeceased son of his predeceased son; 

(vii) his or her unmarried daughter; 

(viii) the unmarried daughter of his predeceased son; 

(ix) the unmarried daughter of a predeceased son of his predeceased 
son; 

(x) his widowed daughter; 

(xi) the widow of his predeceased son (so long as she does not remarry); 

(xii) the widow of a son of his predeceased son (so long as she does not 
remarry); 

(xiii) his or her illegitimate minor son; 

(xiv) his or her illegitimate daughter, so long as she remains unmarried. 

It will be noticed that a larger number of persons are included among the 
dependants of a male Hindu. 

In case of the grandson the right to claim maintenance as a dependant 
and the extent of such right is conditioned upon his being unable to obtain 
maintenance from his father's or mother’s estate. In case of the great-grandson 
the right to claim maintenance as a dependant and the extent of such right 
is conditional upon his being unable to obtain maintenance from the estate 
of his father or mother or father’s father or father's mother. In case of a grand¬ 
daughter the right to claim maintenance and the extent of such right is condi¬ 
tional upon her being unable to obtain maintenance as a dependant from the 
estate of her father or mother. In case of a great-grand-daughter the right to 
claim maintenance as a dependant and the extent of such right is conditional 
upon her being imable to obtain maintenance from the estate of her father 
or mother or father's father or father's mother. In case of the widowed 
daughter the right to claim maintenance as a dependant and the extent of 
such right is conditional upon her being unable to obtain maintenance from 
the estate of her husband; her son or daughter; or the estate of her son or 
daughter; or from her father-in-law or his father or the estate of either of 
them. In case of the widow of his son the right to claim maintenance as a 
dependant and the extent of such right is conditional upon her being unable 
to obtain maintenance from the estate of her husband; or from her son or 
daughter; or the estate of her son or daughter. In case of the widow of the 
son of his predeceased son the right to claim maintenance as a dependant 
and the extent of such right is conditional upon her being unable to obtain 
maintenance from the estate of her husband; or from her son or daughter; or 
the estate of her son or daughter, or the estate of her father-in-law. 

Widoio of a deceased coparcener .—Sections 21 and 22 are not intended to 
affect the general rule of Hindu law that the widow of a deceased coparcener 
is entitled to maintenance out of the coparcenary property held by the surviv¬ 
ing coparceners (sl3). 


(JlS) Covardhan v. Gcngabai ('64) A.M.P. 168. 
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Sister .—A sister is not included in the list of dependants in section 21 but 
that does not in any way abridge her preexisting right to claim maintenance 
from her brother who inherited the father’s property. Her right has not been 
obliterated (sl4). 

Illegitimate son of a sudra .—Under the Mitakshara law, prior to this Act, 
the illegitimate son of a sudra had the right to claim maintenance as stated 
in § 551 ante. Any such right which vested in him, prior to this Act, is not 
stopped by these two sections. He is entitled to maintenance for life and not 
only during his minority, as would now be the case under section 21 (viii) 
and section 22 (sl5). 

AvaTniddha stri.—These two sections are prospective and not retrospective 
in their op)eration and they do not destroy the right of an avaruddha stri to 
claim maintenance which had vested in her before the commencement of this 
Act, although she is not included in the List of dependants (sl5). 

Sub-section (3).—The liability of the persons who have taken the estate 
of the deceased male or female Hindu to provide maintenance for any of the 
dependants of the deceased is not joint and several but is proportionate to 
the value of the share or part of the estate received by each of such persons. 

Sub-section (4).—A person who is himself or herself a dependant of the 
deceased male or female and has taken a share or part of the estate of the 
deceased is liable to contribute towards the maintenance of any other depen¬ 
dant who has not obtained any share or part in the estate of the deceased by 
testamentary or intestate succession. His or her prop^ortionate contribution 
in any such case under sub-section (3) is, however, to be computed in such 
a manner that what remains with him or her of the share or part of the estate 
after his or her liability to make contribution is enforced, is not, in terms of 
money, less than what would have been awarded to him or her by way of 
maintenance as a dependant. The maintenance that might have been award¬ 
ed to him or her if he or she had not taken a share or part of the estate would 
have to be assessed in terms of a gross payment for the purpose of balancing 
it against the value of the share or part of the estate taken by him or her. It 
is evident that the ascertaiximent of the amount of proportionate contribution 
by a dependant who has taken his or her share or part of the estate will not 
dep>end simply on any arithmetical calculations because the court will have 
to compute in terms of money the value of the amount of the notional main¬ 
tenance that might have become awardable to him or her and it seems that 
this may present considerable difficulty in some cases. 

It shall be in the discretion of the court to determine 
and if so what, maintenance shall be awarded under 
the provisions of this Act, and in doing so the court 
shall have due regard to the considerations set out 
in sub-section (2) or sub-section (3), as the case may 
be, so far as they are applicable. 


23. (1) 

whether any. 

Amount of 
maintenance. 


(*14) Ramabai v. Narayan Rao (’67) A.M.P. 86. 1970. 

(j15) Copala Rao v. Stthoramamma (’65) A.S.C. 
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(2) In determining the amount of maintenance, if any, to be 
awarded to a wife, children or aged or infirm parents under this Act, 
regard shall be had to— 

(a) the position and status of the parties; 

(b) the reasonable wants of the claimant; 

(c) if the claimant is living separately, whether the claimant is 
justified in doing so; 

(d) the value of the claimant’s property and any income 
derived from such property, or from the claimant s own 
earnings or from any other source; 

(e) the number of persons entitled to maintenance under this 

Act. 

(3) In determining the amount of maintenance, if any, to be 
awarded to a dependant under this Act, regard shall be had to— 

(a) the net value of the estate of the deceased after providing 
for the payment of his debts; 

(b) the provision, if any, made under a will of the deceased 
in respect of the dependant; 

(c) the degree of relationship between the two; 

(d) the reasonable wants of the dependant; 

(e) the past relations between the dependant and the 
deceased; 

(f) the value of the property of the dependant and any income 
derived from such property; or from his or her earnings 

or from any other source; 

(g) the number of dependants entitled to maintenance und^ 
this Act. 

Assessment of quantum of maintenance payable under the provisions of 
the Act.—This section lays down three sets of rules relating to payment of 
maintenance under the various provisions of the Act— 

(1) It is left to the discretion of the court to decide whether any main¬ 
tenance should or should not be awarded— 

(a) to a wife, widowed daughter-in-law, minor son, unmarried 
daughter or aged or infirm parents under sections 18 to 20 of 

the Act; or 

(h) to any dependant of a deceased male or female Hindu under 
lire prLisi^s contained in sections 21 and 22 of the Act. 

It is also left to the discretion of the court to determine 
the amount of maintenance (if any) to be awarded to any such 

persons. 
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(2) In exercising its discretion in the matter of assessment of the quantum 

of maintenance to be awarded to a wife, children or aged parents 

under the provisions of sections 18 to 20 of the Act the court must 

have regard to the factors and circumstances set out in sub-section 
(2) of ^this section. 

(3) In exercising its discretion in the matter of assessment of the quantum 
of maintenance to be awarded to a dependant under the provisions 
of sections 21 and 22 of the Act the court must have regard to the 
factors and circumstances set out in sub-section (3) of this section. 

Sub-section (1): Discretion of the court.—The Act vests the court with 
a wide discretion in the matter of granting maintenance but the discretion 
is judicial and not arbitrary or capricious. It is to be guided on sound 
principles of law and to be exercised within the ambit of the provisions 
of the relevant sections and having regard to the object of the Act. In 
determining whether maintenance should be awarded or not the court would 
have regard to all the facts and circumstances of the case—including the 
respondent’s own income and other property, if any; the income and other 
property of the applicant; the conduct of the parties in the matter of their 
family relations with one another; and all the factors set out in sub-sections 
(2) and (3) as are applicable to the case. 

Sub-section (2).—The sub-section read with sub-section (1), it will be 
noticed, leaves the matter of fixation of the amount of maintenance to the 
discretion of the court while stressing that the position and status of the 
parties, reasonable want of the claimant, the income and property of the 
claimant, and the number of persons whom the respondent is bound to 
maintain, are among the factors and circumstances which must be taken 
into consideration by the court. It does not seem helpful to refer to the 
immense range of decisions of courts in India under the previous law on 
the subject of maintenance and fixation of the amount of maintenance in 
case of different claimants though most of the cases relate to maintenance 
to be awarded to wife and widow. Danger lies in phrases used aptly enough 
in a particular context and opinions useful in their own sphere being treated 
as riders to the actual statutory language now employed by the Legislature. 
This sub-section which must be read with sub-section (1) does not purport 
to lay down any rigid rule or indicate any yardstick for all cases covered 
by it nor does it point to any fixed criterion and leaves the matter of assess¬ 
ment to the discretion of the court and only emphasizes that the considerations 
mentioned in it are essential factors to which regard must always be had. 
The elements and factors to be considered must include everything having 
legitimate bearing on present or prospective matters affecting the family 
relations and lives of the claimant and the respondent which are obviously 
not susceptible of pro|>er enumeration. In the exercise of its discretion the 
court has to select or emphasize such of the factors as are appropriate to 
the facts of the particular case. In a leading case on the subject of fixation 
of maintenance the Privy Council pointed out that maintenance depended 
**upon a gathering together of all the facts of the situation, the amount of 
free estate, the past life of the married parties and the families, a survey of 
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the condition and necessities and rights of the members, on a reasonable view 
of change of circumstances possibly required in the future, regard being of 
course had to the scale and mode of living and the age, habits and wants and 
class of life of the parties ” (t). What is stated above is, in general, applicable 
to the case of any of the claimants mentioned in this sub-section. In case of 
a wife in addition to these factors the mode of living of the parties in the 
matter of expenses while cohabitation lasted may be taken into consideration 
though it would not always be a reliable index because the past mode of life 
may have been on a penurious or miserable scale or on the other hand on an 
extravagant scale. But if the scale was suited to the position and status of 
the parties that may be a factor to be considered in the estimate where there 
is no reliable data on the point of income or property. It would be necessary 
and of primary importance to consider the overall financial position of the res¬ 
pondent in all cases under the sub-secUon, though curiously enough the sub¬ 
section omits to stress the same while it mentions the financial position and 
income of the claimant. Anyway, the words “position and status of the parties 
in clause (a) of the sub-section cU*e wide enough to include the financial 
position of both the parties as a vital consideration in the matter. 

In Kulhhushan v. Kaj Kumari (tl) the Supreme Court expressed its 
entire agreement with the observations of the Judicial Committee of the 
Privy CouncU quoted above and stated that this sub-section made no 
departure from the principles enunciated there except perhaps to a limited 
extent envisaged in sub-clauses (d) and (e) of the section. 


One factor of primary importance in making the reasonable induction 
required of the Court, would obviously be the overall financial position of 
the respondent which would have to be determined having regard to the ‘ free 
estate” and “free income” of the respondent. In the Supreme Court case 
referred to above the Court regarded income-tax and contributions to pro¬ 
vident fund as legitimate deductions in arriving at the “free income of the 
respondent. Of course, the financial position of both the parties must enter 
in the final assessment of the quantum of maintenance to be allowed by the 

court. 

Claimant living separately .-A dependant for instance a daughter, who 
has good reasons for living separately (from the father) is entitled to claim 

maintenance under this section (t2). 


Claimant’s own eamings.-Clause (d) does not speak of the claimant’s 
capacity to earn but of actual earnings and existence of sources of income (t2) . 

Sub-secHon (3).-The sub-section read with sub-section (1). it will be 
noticed, leaves the matter of fixaUon of the amount o inaintenance to be 
awarded to any dependant of a deceased male or female Hindu to the dis¬ 
cretion of the court while stressing that the amount of free estate, the 
Wfit if any that the dependant might have already taken under a will 
of The Leased, the closeness of relationship between the two, the pas 
relations between the claimant and the deceased, the reasonable wants of 


(f) Ekradeshwari v. 

182. 8 Pal. 840, 116 I.C. 409. ( 29) P.C. 128. 


(fl) ('71) A.S.C. 234. 

(i2) Lcxmi V. Krishna (*68) A. Myf. 288. 
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the claimant, the financial position and income of the claimant and the number 
of other dependants entitled to claim maintenance from the estate are among 
the factors and circumstances which must be taken into consideration by the 
court. This sub-section which must be read with sub-section (1) does not 
purport to lay down any rigid rule or indicate any yardstick for all cases 
covered by it nor does it point to any fixed criterion and leaves the matter of 
assessment to the discretion of the court and only emphasizes that the conside¬ 
rations mentioned in it are essential factors to which regard must always be 
had. The elements and factors to be considered must include the conduct of 
the claimant and everything having legitimate bearing on present or pros¬ 
pective matters affecting the claimant as well as the estate which are obviously 
not susceptible of proper enumeration. In the exercise of its discretion the 
court must have regard among others to the prime factors mentioned above 
and select or emphasize such of the factors and circumstances as are appro¬ 
priate to the facts of the particular case. It is out of numerous circumstances 
which cannot all be listed, many of them small in themselves, that assessment 

of what is just and reasonable maintenance for the particular dependant has 
to be arrived at by the court. 


Arrears of maintenance.—The principle on which the court exercises its 
discretion in the matter of fixation of quantum of arrears of maintenance, 
particularly when the claim is for an unduly long period is well settled. In 
such cases the Court in the exercise of its discretion generally awards arrears 
of maintenance at a small rate than that fixed as the normal rate and often at 
a rate which is half of that normal rate (t2) (supra ). 


Claimant to 
maintenance 
should be a Hindu. 


24. No person shall be entitled to claim main¬ 
tenance under this Chapter if he or she has ceased 
to be a Hindu by conversion to another religion. 


Claimant to maintenance should be a Hindu.—^The I/sgislature has 
inserted in this section a general provision to the effect that the person claim¬ 
ing maintenance under any section of the Act (Chapter III) must be a Hindu. 
TTiis also follows from section 2 of the Act which states that the Act applies 
to Hindus in the whole connotation given to that expression. It is a necessary 
corollary to the rule laid down in this section that a person who is awarded 
maintenance under any provision of the Act, by a decree of the court or by 
agreement of the parties, forfeits the right to claim future maintenance from 
the date of his or her ceasing to be a Hindu by conversion to any religion 
other than Hinduism, Jainism, Buddhism or Sikhism, and the decree or agree¬ 
ment becomes unenforceable. If necessary, the court will in any such case 
rescind any previous order for maintenance that may have been made by it. 


Where a Hindu daughter is converted to another religion pending adjudi¬ 
cation of her claim against her father for past and future maintenance she 
would be entitled to recover maintenance till date of conversion, though not 
to future maintenance (tx). 


(tx) Sundaranbal v. Suppiah ('63) A.M. 260. 
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25. The amount of maintenance, whether fixed by a decree of 
Amount of agreement, either before or after the 

maintenance may commencement of this Act, may be altered subse- 
change of cir- quently if there is a material change in the circum- 
cumstances. stances justifying such alteration. 

Variation of order or agreement fixing maintenance.—This section, it is 
submitted, confers ample powers on the court to vary, modify or even dis¬ 
charge any order fixing the amount of maintenance made by a decree of the 
court even though it only states that the amount of maintenance may be 
“altered” subsequently if there is a material change in the circumstances 
justifying such action. There must be some material change in the circum¬ 
stances justifying the alteration. It would seem that the circumstances 
justifying alteration would principally be changes in the pecuniary circum¬ 
stances of the parties. The section does not speak of the conduct of the 
parties but it would seem that the subsequent conduct of the parties may in 
a given case become relevant consideration for the court in determining 
whether there has been a material change in the circumstances justifying 
such alteration. 


It may now be taken as settled law that a decree or agreement fixing 
maintenance in favour of a wife or widow or other claimant is no bar to a 
claim for increased maintenance under this section if the circumstances justify 
such alteration and it is immaterial whether the decree or agreement was 
before or after this Act. The claimant would be entitled to increased main¬ 
tenance if there is a material change in the circumstances notwithstanding 
the fact that the claimant had agreed not to claim higher maintenance even 
in changed circumstances (ttl). The right conferred under this section 
supersedes any contract to the contrary. The fact that the rate of main¬ 
tenance was fixed by a compromise decree makes no difference. The same is 
the position with regard to a family settlement (tt2). 


Alteration in the amount of maintenance fixed by a decree cannot be 
obtained merely by making an appUcation to the court unless there is provi¬ 
sion in the decree granting liberty to apply to have such variation made by 
w^y of an appbcation. Otherwise, the only way in which the variation can 
be sought would be by way of a suit (tt3). A party obtaining any such 
decree should take care to reserve liberty to apply. 


(«1) Gopa!a Rao v. Siitfuiranuimma ('65) A.S.C. 
1970, 1973, 1974: See Ambayamma v. Ganapatht 
('69) A.A.P. 213 and cases there cited. AJso w 
Binda Prasad Singh v. Mundrika Devt ( 68) A.R 
196. la Veeranna v. Seeihamma ('69) A-A.P. 15 
there was surrender of estate by widow in favour of 
reversioners who agreed to give her mamtenance 
and the widow agreed not to claim cnhanc 


maintenance in future. It was held that the agre*> 
ment was binding on her. 

<tt2) Scshi Ammal v. Thaiyu Ammal (’64) A.M. 
217; Rangamma v. Venkatara/alu (*66) A.M. 428 

(fainily settlement). ^ _ 

(tt3) Menokabaia v. Panchanan (’66) A.C. 228; 
Binda Prasad v. Mundrika Devi, supra. 
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26. Subject to the provisions contained in section 27 debts of 
every description contracted or payable by the deceased shall have 

Debts to hare priority over the claims of his dependants for main- 
prionty, tenance under this Act. 

Debts payable by estate of deceased to have priority over rTflim for 
maintenance unless there is a charge created in respect of same.—Debts 
contracted or payable by a deceased Hindu take precedence over the right 
of maintenance of any of his dependants mentioned in section 21 of the Act 
unless there is a vahd charge created in respect of the same (s. 27). The 
section, it will be noticed, deals with the question of priority as between the 
claims of dependants of a deceased Hindu for maintenance and those of 
the creditors of the deceased. The position is the same even as regards the 
claim for main tenance of the wife, daughter-in-law, min or children or aged 
parents of a Hindu in cases falling imder sections 18 to 20 unless the claim has 
been secured by a valid charge. Reference may be made to §§ 569-572 ante. 



A dependant’s dab 


• I 


for maintenance imder this Act shall 


not be a charge on the estate of the deceased or any portion thereof, 

Maintenance unless One has been created by the will of the 
when to be a deceased by a decree of court, by agreement 

between the dependant and the owner of the estate 
or portion, or otherwise. 


Maintenance when to be a charge.—This section reiterates the rule 
established by a long series of decisions under the law as previously applied 
—that the claim even of a widow for maintenance is not a charge upon the 
estate of her deceased husband whether joint or separate until it is fixed 
and charged upon the estate. This may be done by a decree of the court 
(tt4), or by the will of the deceased or by agreement between the widow and 
the holder of the estate or any portion of the estate or otherwise. Therefore, 
the right of maintenance of any claimant is liable to be defeated by a transfer 
of the property to a borui fide purchaser for value without notice of any such 
claim for maintenance. In fact, any such right for maintenance, for instance 
of a widow or a minor son is one of an indefinite character which, unless made 
a charge upon the property, is enforceable otdy like any other liability in 
respect of which no charge exists. 

It is only equitable that when a Court creates a charge for maintenance 
in favour of a claimant it should not do so over properties far out of pro¬ 
portion to the quantum of maintenance decreed in favour of the claimant (u). 

This section may be read with section 28 which deals with the effect 
of transfer of property on right to maintenance. 


(tt4) Bhago V. B<ichni ('72) A.P.&H, 169 [A given in lieu of maintenance], 

charge may be made by decree of court: But (u) Ramastvomy v. B<ighyatnmal ('67) A*M. 457 
court cannot direct possession of property to be 


S. 28 
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28. Where a dependant has a right to receive maintenance out 
of an estate, and such estate or any part thereof is transferred, the 

right to receive maintenance may be enforced against 
the transferee if the transferee has notice of the 
right, or if the transfer is gratuitous; but not against 
the transferee for consideration and without notice 


Effect of trans- 
fer of property on 
right to mainten¬ 
ance. 


of the right. 


Effect of transfer of property on right to maintenance.—This section may 
be read with section 27 above. It reiterates the rule established by a long 
series of decisions under the law as previously applied—that the right of 
maintenance of any dependant, for instance a widow, not being a charge, it 
is but equitable that it should not be enforced against a transferee for value 
without notice of the right. A transferee for value may be a purchaser 
or he may be a mortgagee. The provisions of section 39 of the Transfer of 
Property Act, 1882, are to the same effect: 

“Where a third person has a right to receive maintenance, or a provision 
for advancement or marriage from the profits of immovable property, 
and such property is transferred . . . the right may be enforced against 
the transferee, if he has notice thereof or if the transfer is gratuitous; 
but not against a transferee for consideration and without notice of the 
right, nor against such property in his hands.” 

Reference may be made to §§ 569-572 ante. 

There is no reason why the words “right to receive maintenance” in the 
section should not include a right to claim enhanced maintenance (nl). 

The provisions of the Act may not apply to the case of enforcement of a 
claim against a joint family. But the Act apart, a widow can claim enhanced 
maintenance and enforce her rights under a decree for maintenance, in altered 
circumstances, against an alienee for consideration with notice of the charge 
created by the decree (ul). 

The section in terms speaks of the right of a ‘dependant’ and does not 
purport to deal with the rights of a wife or unmarried daughter who are not 
dependants within the meaning of section 21 and this section does not apply 
to their case. But it is competent to the court in exercise of its discretion to 
create a charge in their favour in respect of maintenance (uul). The section 
is not exhaustive and a Hindu wife is still entitled to rely on section 39 of the 
Transfer of Property Act which is not abrogated by the present section (u2); 
and it is open to the court to create a charge in her favour over the property 
of the husband as against an alienee of the same who has purchased the same 
with notice of the right (u2 ). 

The right to maintenance cannot, of course, be defeated by a gratxutous 
'transfer (u3). 


(ul) Kaveri Amnux v. Parameswari Amma (’71) 
A. Kerala 216. 

(uul) Laxmi v. Krirhnfl (*68) A. Mys. 268. 

(u2) Bamaswamy v. Baghyammal (’67) A.M. 457. 


(ii3) Bamappa v, Counruxx ('68) A. Mys. 270. 
AUo see Kapur Kaur v. Kuhan Singh (’70) A.P. & 


H. 270. 
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The expression “such estate” must mean only such estate out of which 
the claimant had a right to receive maintenance and cannot include any other 
property out of which the claimant had no right to claim maintenance (vA). 


Chapter IV 


REPEALS AND SAVINGS 


29. Repeals. [Repealed] 

30. Nothing contained in this Act shall affect any adoption 
made before the commencement of this Act, and the validity and 

effect of any such adoption shall be determined as 
avmgs. ^ been passed. 

Savings.—The Act as expressly ruled in section 4 inter alia supersedes 
the law relating to adoptions as previously applicable to Hindus. But it is 
not intended to have retroactive operation by affecting the validity and effect 
of any adoption made in accordance with that law before the Act came into 
operation. It is a firmly established principle of interpretation that except 
as to matters of procedure a statute is not to be ^iven retrospective effect so 
as to impair or disturb any existing rights or obligations unless it says so in 
express terms or unless such intendment has to be gathered from necessary 
implication of the language used. Moreover section 5 of the Act expressly 
lays down that (only) adoptions made after commencement of the Act are to 
be regulated by the provisions of this Act. Savings are sometimes inserted by 
the Legislature ex majore cautela as for instance by the present section which 
in terms states that nothing contained in the Act is to affect any adoption 
made before its commencement and that the validity and effect of any such 
adoption is to be determined in accordance with the previous law. 

In the undermentioned case it has been held that the expression “effect 
of any such adoption” in this section contemplates and saves all the legal 
consequences which flow from a valid adoption made before the commence¬ 
ment of the Act (v). 



(u4) Parul Bala v. Bangshidhar (’71) A.C. 270. (*71) A. Guj. 188. Reference may bo made to 

(o) DaniraiH v. Vahuji Maharaj Chandraprabtui Notes under section 15 ant*. 
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THE HINDU DISPOSITION OF PROPERTY ACT, 1916. 

BEING 

Act No. xv of 1916. 

[Received the assent of the Governor-General on the 

2Sth September 1916.] 

An Act to reinove certain existing disabilities in respect of the 
power of disposition of property by Hindus for the benefit of 
persons not in existence at the date of such disposition. 

Whereas it is expedient to remove certain existing disabilities 
in respect of the power of disposition of property by Hindus for the 
benefit of persons not in existence at the date of such disposition, 

It is hereby enacted as follows: — 

Short title and 1- (D This Act may be called the Hindu 

extent. Disposition of Property Act, 191 d. 

“(2) It extends to the whole of India except the State of Jammu 

and Kashmir. 

2. Subject to the limitations and provisions specified in this 

Dispositions for Act, no disposition of property by a Hindu, 
the benefit of whether by transfer inter vivos or by will, shall 

^Sfce. be invalid by reason only that any person for whose 

benefit it may have been made was not in existence at the date of 

such disposition. 

3. The limitations and provisions referred to 
in section 2 shall be the following, namely: 

(a) in respect of dispositions by transfer inter vivos those 
contained in Chapter II'’ of the Transfer of Property Act, 

1882, and . ■ j • 

(b) in respect of dispositions by will, those contamed m sec- 

tions 113, 114, 115 and 116 of the Indian Succession Act, 
1925.' 

4. [Omitted by the Transfer of Property (Amendment) Sup¬ 
plementary Act 21 of 1929, sec. 12.] _ 

(a) This Act was extended to the whole of ^dia ex“p‘of Jai^u and Kashmir 

(b) Transfer of Proper^ 
(S.entoent)Tupplemenfary Act 21 of 1929, sec. 12, which came mto force on the 

. . ^ April 1930, ^ 113 114 115 and 116 of the Indian Succession Act, 

(d) ^e‘“Sal%^ec^ w. - 

Stend^to take efiert after or upon failure of such prior disposition 

faiik 


Limitations and 
conditions. 
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5. Where the State Government is of opinion that the Khoia 
community m the State or any part thereof desire that the provisions 
Application of Act should be extended to such community 

i notification in the Official Gazette, decla^ 

“hSh., the case may be, for the word 

Hindus or Hindu wherever those words occur, shall apply to that 

community in such area as may be specified in the notification and 
this snail thereupon have effect accordingly. 

(Vidi^riTlf ^ “'’’’ties to traiuactioM before AprU U30. 


APPENDIX n 


Short title, ex¬ 
tent and commen¬ 
cement. 


HINDU INHERITANCE (REMOVAL OF DISABILITIES) ACT, 1928. 

Act No. XU of 1928. 

(Received the assent of the Govemor-General on the 20th 

September 1928). 

An Act to amend the Hindu law relating to exclusion from inheritance 
of certain classes of heirs, and to remove certain doubts. 

Whereas it is expedient to amend the Hindu law relating to 
exclusion from inheritance of certain class of heirs, and to remove 
certain doubts; It is hereby enacted as follows: — 

1. (1) This Act may be called the Hindu /n- 

heritance (Removal of Disabilities) Act, 1928. 

(2) It extends to the whole of India, except the State of Jammu 
and Kashmir. 

(3) It shall not apply to any person governed by the Daya^ 
bhaga School of Hindu Law. 

2. Notwithstanding any rule of Hindu law or custom to the 

contrary, no person governed by the Hindu law, other 
than a person who is and has been from birth a luna^ 

tic or idiot, shall be excluded*.from any 

right or share in joint-family property by reason only 
of any disease, deformity or physical or mental defect 

3. Nothing contained in this Act shall affect any right which 
Saving and ex- has accrued or any liability which has been incurred 

before the commencement thereof, or shall be 
deemed to confer upon any person any right in respect of any reli¬ 
gious office or service or of the management of any religious or 


Persons not to 
be excluded from 
inheritance or 
rights in joint- 
family property. 


(e) Tlie words “frwn inheritance or” omitted, ibid. 
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charitable trust which he would not have had if this Act had not been 
passed. 

4 

Section not retrospective.—If any person suffering from any 
physical defect has before passing of the Act (20th September 1928) 
been already excluded from inheritance or from a share on partition, 
the Act does not entitle him to claim the inheritance or the share on 
partition. 


APPENDIX III 


Short title, ex¬ 
tent and commen¬ 
cement. 


Act No. XDC of 1929 

(Received the assent of the Governor-General on the 1st 

October 1929). 

An Act to Restrain the Solemnisation of Child Marriages 

Whereas it is expedient to restrain the solemnisation of child 
marriages; It is hereby enacted as follows; — 

1. (1) This Act may be called the Child 
Marriage Restraint Act, 1928. 

(2) It extends to the whole of India except the State of Jammu 
and Kashmir and it applies also to all citizens of India without and 
beyond India. 

(3) It shall come into force on the 1st day of April, 1930. 

2. In this Act, unless there is anything repug¬ 
nant in the subject or context,— 

(a) “child” means a person who if a male, is under eighteen 
years of age, and if a female, is under fifteen years of age, 

“child marriage” means a marriage to which either of the 
contracting parties is a child; 

“contracting party” to a marriage means either of the parties 
whose marriage is or is about to be thereby solemnised; and 

“minor” means a person of either sex who is under eighteen 

years of age. 

Punisiunont for 3. Whoever, being a male above eighteen years 

male adult below of age and below twenty-one, contracts a cfiilci mar- 
M' ag;°mar?;fng riage shall be punishable with simple imprisonment 

^ which may extend to fifteen days or with fine which 


Definition. 


(b) 

(c) 

(d) 


a chi 


may extend to one thousand rupees or with both. 

4 Whoever, being a male above twenty-one 

Punishmeot for > o r ij 

male adult above y0ars of age, contracts a child marriage snail be 
twenty-one years j-jjable with simple imprisonment which may 

Sd to three months, and shall also be liable to fine. 
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5. Whoever performs, conducts or directs any child marriage 
Punishment for shall be punishable with simple imprisonment which 

a chUd may extend to three months, and shall also be liable 

to fine, unless he proves that he had reason to believe 
that the marriage was not a child marriage. 

6. (1) Where a minor contracts a child marriage, any person 

^he minor, whether as parent or 
concerned in a or m any other capacity, lawful or unlawful, 

child marriage. who does any act to promote the marriage or permits 

It to be solemnised, or negligently fails to prevent it from being 
solemnised, shall be punishable with simple imprisonment which 
may extend to three months, and shall also be liable to fine; 

Provided that no woman shall be punishable with imprisonment. 

See Ram Josh Agarwala v. Chand Mandal (1937) 2 Cal. 764; 
Public Prosecutor v. RaUayya (1937) Mad. 854, 168 I.C. 723, (’37) 

A. M. 990; Emperor v. Munshi Ram (1936) 58 All. 402, 159 I.C. 1007, 
(’36) A.A. 11. 

(2) For the purposes of this section, it shall be presumed, unless 
and until the contrary is proved, that where a minor has contracted 
a child marriage, the person having charge of such minor has negli¬ 
gently failed to prevent the marriage from being solemnised. 

7. [Omitted by Act XLI of 1949] 

8 . 

9. 

10 . 

11. [Omitted by Act XLI of 1949] 

12. (1) Notwithstanding, anything to the contrary contained in 

Power j Act, the Court may, if satisfied from information 

inji^Uon prSii- before it through a complaint or otherwise that 

biting marriage in a child marriage in contravention of this Act has been 

arranged or is about to be solemnised, issue an injunc¬ 
tion against any of the persons mentioned in sections 
3, 4, 5 and 6 of this Act prohibiting such marriage. 

(2) No injimction under sub-section (1) shall be issued against 
any person unless the Court has previously given notice to such 
person, and has afforded him an oppK)rtimity to show cause against 
the issue of the injimction. 

(3) The Court may either on its motion or on the application of 
any person aggrieved, rescind or alter any order made under sub¬ 
section (1). 

(4) Where such an application is received, the Court shall afford 
the applicant an early opijortunity of appearing before it either in 
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person or by pleader; and if the Court rejects the application wholly 
or in part, it shall record in writing its reasons for so doing. 

(5) Whoever knowing that an injunction has been issued against 
him under sub-section (1) of this section disobeys such injunction 
shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend 
to one thousand rupees, or both: 

Provided that no woman shall be punishable with imprisonment. 


APPENDIX IV 


Act No. XXX of 1930. 

HINDU GAJNS OF LEARNING ACT, 1930. 


(Received the assent of the Governor-General on the 26th July 1930). 

An Act to remove doubt as to the rights of a member of a Hindu un¬ 
divided family in property acquired by him by means of his learning. 


Whereas it is expedient to remove doubt, and to provide an 
uniform rule, as to the rights of a member of a Hindu undivided 
family in property acquired by him by means of his learning; It is 
hereby enact^ as follows— 


Short title and 
extent 


1. (1) This Act may be called the Hindu Gains 

of Learning Act, 1930. 


(2) It extends to the whole of India except the State of Jammu 
and Kashmir. 


2. In this Act, unless there is anything repug- 

rntions. subject or context,— 

(a) “acquirer” means a membex of a Hindu undivided family, 
who acquires gains of learning; 

(b) “gains of learning” means all acquisitions of property made 
substantially by means of learning, whether such acquisi¬ 
tions be made before or after the commencement of this 
Act and whether such acquisitions be the ordinary or the 
extraordinary result of such learning; and 

(c) “learning” means education, whether elementary, technical, 
scientific, special or general, and training of every kind 
which is usually intended to enable a person to pursue any 
trade, industry, profession or avocation in life. 


hl-66 
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Gains of learn¬ 
ing not to be held 
not to be the se¬ 
parate property of 
acquirer merely 
for certain rea¬ 
sons. 


3. Notwithstanding any custom, rule or inter¬ 
pretation of the Hindu Law, no gains of learning shall 
be held not to be the exclusive and separate property 
of the acquirer merely by reason of— 


(a) his learning having been, in whole or in part imparted to 
him by any member living or deceased, of his family, or 
with the aid of the joint funds of his family or with the 
cdd of the funds of any member thereof, or 

(b) himself or his family having, while he was acquiring his 
learning, been maintained or supported, wholly or in part, 
by the joint funds of his family, or by the funds of any 
member thereof. 


Savings. 

(a) 

(b) 


4. This Act shall not be deemed in any way 
to affect — 

the terms or incidents of any transfer of property made or 
affected before the commencement of this Act, 

the validity, invalidity, effect or consequences of anything 
already suffered or done before the commencement of this 
Act, 


(c) any right or liabUity created under a partition, or an agree¬ 
ment for a partition, of joint family property made before 
the commencement of this Act, or 

(d) any remedy or proceeding in respect of such right or 
liability; 


or to render invalid or in any way affect anything done before the 
commencement of this Act in any proceeding pending in a Court at 
such commencement; and any such remedy and any such proceeding 
as is herein referred to may be enforced, instituted or continued, as 
the case may be, as if this Act had not been passed. 


APPENDIX V 
Act No. XVIH of 1937 

*THE HINDU women's RIGHTS TO PROPERTY ACT, 1937. 

(Received the assent of the Governor-General on the 14th April 1937) 

NOTE: The provisions of the Act are set out imder § 35: See pp. 
92-103 ante. 


Thig Act has now been repealed by sec. 31 of the Hindu Succession Act 30 of 1056. 




INDEX 


(For Law under the Hindu Marriage Act, 1955, the ^ T 

the Hindu Minority and Guardianship Act, 1956, and the Windu Adoptions and 

Maintenance Act, 2 956, see under the respective headings.) 


Account— 

cooarcener’s risht to demand, 297 (§ 239]. 
manager’s liability to. 297-298 [§§ 238-239], 396 [305]. 
mode of taking, on partition, 396 [§ 305]. 

accumulations of income, right of a widow or other limited heir to. 210-215 

direltion^o accumulate in a will or deed of gift, validity of. 468 [I 397]. 

Acknowledgment of debt- 

coparcener, by, 312 [§ 249]. 
guardian, by, 584 [§ 531]. 
manager, by, 312, [§ 249]. 
widow, by, 243 [§ 196]. 

Acts modifying and abrogating rules of Hindu Law, 72 [§ 4]. 

Arya Samajists Act, 19^, 514 [§ 435]- 404A1 

Bombay Publ^'Ss Acri95o"478 [§,404AL ' 

Christian Marriage Act, 1872. 514 [§ 435]. 

Cutchi Memons Act, 1923, 620 (§ 583]. 

[§§ 532-537], ^ ^ nnn 

Hindu Adoptions Mamtenance Act, 1956 977-^^^^ 

Hindu Marriage Act, 1955. 653-822. .. 

Hindu Marriage Disabilities Removal Act, 1946. 513 is 435J. 

SiSdu M™ WoS Righf to stpa^lte Rlsidence and Maintenance Act. 

HhfduMinoritt^ and Guardianship Act. 1956. 952-976. 

Hindu Succession Act 1956 823-961. ^ ^ jg 2 j fg 36 o], 449 

IS 7111- 4]. 92-103 [§ 35]. 600 

Hiti'du W^oiien-rRig'htTo s'^e’parate Maintenance and Residence Act (19 of 1946). 

Act (19 of 1951). 478 

Majority Act 9 of 1875 73 ’^Lt*^^866!\Pi§^^4L'519 [§ 441]. 

ITs! gind'u Relufo^En^^^^^^^^ Act. 1939. 478 [5 404A]. 
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Aete— contd. 

Partition Act 4 of 1893. 428 [§ 335]. 

Rajasthan Nathdwara Temple Act, 1939, 478 [§ 404A] 

Religious Endowments Act 20 of 1863, 503 r§ 4241 
Shariat Act XXVI of 1937, 620 [§ 583] 

[§ 334A], sis [§ 439]. ess. esi. 

Succession Act 30 of 1925, 73 [§ 41, 445-447 fSS 3 fift *1701 ddo rRs •a» 7 o onoi 

tf’397 ^^^^ 383-387], ^4^65 [§ 389]’. 467 [| 394], 468 

^58(2)], 441 [5 360], 

397 ^*^°^^^ (Amendment) Supplementary Act 21 of 1929, 442 [§ 360], 

Trusts Act 2 of 1882, 443 [§ 366], 638 [§ 608]. 

Usury Laws Repeal Act 28 of 1885, 629 [§ 596]. 

Adhivedanika— 

a species of stridhana. 169 [§ 113], 177 [§ 1261 

Adhyaml— 

a species of stridhana. 168 [§ 113], 177 [§ 126]. 

Adhyavahanika— 

a species of stridhana. 159 [§ 113], 177 [§ 126]. 

Ad m i nis trator— See Executors. 

Adoption— 

'details, see sub- 

agreenient curtailing rights of adopted son, 561 [§ 500]. 
not to adopt, against public policy, 531 [§ 459A]. 

^ 508]^ adoption, by adoptive father, 560 [§ 498], 561 [§ 500], 566 

cancellation of, 556 [§ 493], 566 r§ 509], 

ceremonies incidental to adoption— 

datta-homam. whether necessary, 554 [§ 4901 
deformity of persons and right to adopt, 526 f§ 450]. 
giving and receiving, necessity of the act of, 554 [§ 489] 
whether may be delegated. 548 [§ 477 ]. ■' 

minor ceremonies, whether essential. 553 [§ 488]. 
consideration for, effect of receipt of, 556 [§ 492]. 

custom prohibiting. 523 [§ 445), datta homam, 553-555 [§§ 488-4901. 

^stomary in Punjab, 573 [§ 515B]. 
dattaka adoption, results of— 

agreement curtailing rights of adopted son. 561 [§ 500]. 

gut by adoptive father of his property after adoption, 560 [§ 4981 
guardianship of adopted son, 577 [§ 521] ■' 

rights date from adoption, 566 [§ 507]. 

Dattaka Chandrika, a special work on, 58 [Introduction]. 

Dattaka Mimamsa, a special work on, 58 [Introduction] 
joint family property, right of adopted son in, 561 [§ 499 ]. 

marriage in natural family, whether prohibited, 557 [§ 494 ( 3 )]. 

partition, rights on, 401 [§ 311]. 

renunciation of status of adopted son, 556 [§ 493 ]. 

right of inheritance, 556 [§ 493]. 

share of inheritance, how reduced on birth of son to adoptive father, 559 
[§ 497J. 

succession, rights of, ex parte matema. 558 [§ 496]. 

^ , ex parte patema. 558 [§ 495]. 

wm, whether revoked by adoption, 448 (§ 370], 560 [§ 498]. 
divesting of estate on adoption by widow— 

consent of person in whom estate is vested, by, *565 [§ 503]. 
divesting of estate of inheritance. 564 [§ 502]. 
maintenance of widow on, 565 [§ 505]. 
stridhana whether divested, 565 [§ 504]. 
where husband joint at time of death, 565 [§ 506]. 
separate at time of death, 564-565 [§§ 502, 503]. 
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Adoption —contd. 

estoppel in respece of. 569-571 [§ 513]. 

55l5\2\§§ 480-483]. 571 [§ 513A]. 

forms of, 523 [§ 446]. 

giff bTadoptive^Lther of h>s property after adoption. 560-561 [§ 498], 

maVm°aIopufn.'l2l\'[ 450]. 572 [§ 515A]. 
informal, 573 [§ 5153]. 
invalid adoption— 

|ffror°befues \o person whose adoption is invalid 568 [| 511] 
rights in natural family, whether lost by reason of. 568 [§ 510], 

Jains and. 527 [§ 4521. See Jains. 

liSon'pS ?or t09?' 

nmiiduu possession by adopts son. 567 [§ 50yj. 

object of, 524 [§ 447]. 

resuUs^of. See sub-head t§°46^r 

revocation of power to adopt. 531 [§ 460] 
second adopted son and alienations ^67 [§ 509]. 
surrender of property prior to. 567 [| 5UyAj. 
vesting of Property on adoption. 563 [§ 501AJ. 
who may adopt. 524-547 [§§ 449-473]. 
bachelor, 525 [§ 450(2)]. 
dancing girls. 553 [§ 487]. 
minor, 525 [§ 450(1)]. 
naikins, 553 [§ 487]. 

°p?e\;ra":?cy"l>rw°ifT,tVe\11‘e"r a bi'to adoption, ^525 [§ 450(2)]. 

S^chafte w°iow no" 538' [§ 466]. 

widower, 625 (§ 450(2)]. 

widow, 526 [§ 452]. 4S3 4591 

authority to adopt. 527-531 [§§ 453 459]. 

can be given to w?dow alone, 527 [§ 454J. 

conditional authority, 530 [§ 457]. 

exercise of. whether obligatory, 531 [§ 459]. 

extent of authority. 538 [§ 464] 

form of authority. 529-530 [§ 456]. 

how to be exercised, 530 [§ 4o»j. 

revocation of, 531 [§ 460]. 

senior widow, right of to r S 471-4731 

termination of power to adopt 539-547 [§§ 471 473J. 

to one of several widows. 528 [§ 455 J. ....-ll 
to widow conjointly with another, 528 [§ 454(2)j. 

to widows jointly. 528 ^ 455]. 

'.^h:;t°rca"n"'’be‘m"adf dilen^l’nt on consent of another. 

consent of ^coparceners, 532-538 [ § § 462. 463], 

TapindaT(to M^lrisl 

Sr widow, 535 [§ 462(8)] 537 [§ 463(4)]. 
should be free. 535 [§ 462(5)]. 
co-widows, adoption by. 539 [§ 470] 
minor widow, adoption oy 538 [§ 465]. 
motive of adoption. 539 [§ 469]. 

successive adoptions, by, 53 Is _ J- 471-4731 

termination of power to adopt 539-547 [§| 471-473J. 

where husband was 3 °^"^ 565 
unchaste widow, by, 538 ^ 466]_ 

.u.„ ts 

without authority, by, 532-538 [§§ 461-463]. 

% 


528 
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Adoption- 


ontd. 


who may be adopted and who not, 549-553 [§§ 480-487] 
age of son to be adopted, 549 [§ 480(4)]. 
caste, identity of, 549 [§ 480(2)]. 
daughter’s son, 549 [§ 480(3)]. 

dvyamushyayana or son of two fathers, 552 [§ 486] 

married man, adoption of, in Bombay, 550 fS 480(4)(m)] 

mother’s sister’s son, 549 [§ 480(3)]. 

naikin, adoption of daughters by, 553 [§ 487]. 

only son. 551 [§ 481]. 

orphan, 551 [§ 482]. 


same boy, adoption of, by two persons, 552 [§ 484]. 

simultaneous adoption of two or more sons. 552 fS 4851 

sister’s son, 549 [§ 480(3)]. 

stranger, 552 [§ 483]. 

successive adoptions, 539 [§ 468]. 

who may give in adoption and who may not, 547-548 [§§ 474-4791 
brother, 548 [§ 474], 

capacity of giver. 548 [§ 479]. 
convert father, 548 [§ 478]. 

physical act of giving in adoption, 548 [§§ 477-478 

4o9(2)]. 


power to adopt. 548 [S 477]. 
father. 548 [§ 475], 548 [§ 478]. 
grandfather, 548 [§ 474]. 
mother. 548 [§ 476], 
step-mother, 548 [§ 474]. 

widow, adoption by. See under sub-head “Who may adopt”. 

will, disposal by, of adopter’s property after adoption, 560-561 [§ 498] 
works of authority on, 80 [§ 13]. 

Adverse possession— 



property obtained by. whether stridhana, 182 [§ 133]. 
widow against, 252 [§ 201]. 
by. 259-260 [§ 211]. 

A^eement— 


adopted son, curtailing rights of, 561-562 [§ 500]. 
marriage, agreement enabling wife to avoid, 520-521 [§ 442]. 
partition by agreement. 415-417 [§ 326]. 
partition, agreement not to, 406 (§ 319]. 

Alienation— 


by lease or licence, 302 (§ 242]. 

conditions restraining, in a deed of gift, 443 [§ 362]. 

will, 467 [§ 393]. 

coparcener, by— 

alienation of coparcenary property, Mit., 319-320 [§§ 255-257]. 

limitation. 327 (§ 261(3)]. 

alienation of his undivided interest. Day., 349 [§ 282], Mit., 320-322 
[§§ 258-260]. 

setting aside alienation, equities on. 232 [§ 188], 336-340 [§ 268, 269]. 

limitation period for, 343-344 [§§ 271-271A]. 
mesne profits on. 336 [§ 268], 337 [§ 269]. 
to what extent. 336-340 [§§ 267-269]. 
who may set aside. 340-343 [§ 270]. 

debutter property, alienation of, 489 [§ 415] (See sub-heads “Mohunt” and 
“Shebait”). 

father, by, Mit. 319 f§ 256], Day. 345 [§ 274). 

antecedent debt, for payment of. Day., 392 [§ 302], Mit., 374 
[§ 295]. 

not for payment of. 379 [§ 295]. 
attachment of son’s interest after, 377 f§ 295(5)]. 
avyavaharika debt, for payment of, 385 [§ 298]. 
burden of proving immorality of debt, 376 [§ 295(2)]. 
debt contracted during his minority, for. 390 [§ 300]. 
immoral debts, for payment of, 384 [§ 296(2)]. 
what are, 385 [§ 298]. 
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AUenation-ccmtd. necessity, tor, 302-310 [§§ 243-245], 377 [§ 295(7)]. 

legal necessity, without. 381 [§ 296]. 

limitation period for suit to set aside, 343-344 [§§ 271-271AJ. 

partition, after, 377 [§ 295(4)]. , 57^^77 rg (7)1 

son’s interest how far binding on 376-377 [| 295(3). (7)J. 

time-barred debt, for, 380 [§ 295], 389 [§ 299]. 
unliquidated damages, for. ,380 [§ 295]. 
where part only of purchase money applied ^^^^e^ed^nt debt, 385 [§ 297]. 

female member of the family cannot impeach an, 343 [§ 270J. 

^'^^^^bene’flt^of the estate, for 578-580 [§ ^28]. 

rfp farto and ad hoc guardian, by, 587 Ls 5 ooj, 

<juardian appointed by Court, 580 [§ 528], 586 [§ 536]. 

Tegal necessity, for, 578 579 528]. 

limitation period for setting aside, 580 [§ 528]. 
natural guardian, by. 578 [| 528]. 

testamentary guardian by 574 [§ 517], 584 [§ 532]. 
manager, by. 300-307 §§ 242-244] 319 [§ 2551 
benefit of the estate, what is, 303 [§ 243A]. 
coparcenary property of. 300 [§ 242], 310 [§ 246]. 
family business, for purposes of 310 [| 24bJ. 
for inadequate consideration. 308 I§ 240] 
legal necessity, burden of proof of* 306 L§ 244j. 

what is. 302-303 [§ ^3]. 

where proved in part only, 308 [§ 245 J 

mohunt, by—489 [§ 415]. 

lease by way of. 489 [§ 415]. 
legal necessity, what is. 490 [§ 415]. 

burden of proof of, 491 [§ 415AJ. 

right of management, of. 496 [§ 420]. 

Shebait, by, 489 (§ 415|. [See sub-head Mobunt ]. 
sole surviving coparcener, by. 320 [§ 25/1. 

comprUfsera°nd°famUy Se^ients involving alienation [See Compro- 

coS’of 

alienation made without. 230 [§ 183(5)]. 

effect of, 231 [§ ^^5). j.g 101^1 

co-widow, alienation ^ade by one widow without consent of, [§ 18 
equities on setting aside. 232 ^18»J. 

r^^rvablf pVopert'lh-band, of, 215 [§ 178], 
inherited property, ^ly will, 216 [§ IBOj. 

o' rnBCM. 

where partial. 234 (§ 189]. 
without, 231 [§185]. 
mesne prodts. 234 [§ 

c 2 „„ 

purchaser’s duty in case of. 225 1^ 

election by. 235, 236 [§§ lauAj. 
spiritual necessity^for, 216^ U 

trade debts, for. 242 [§ i94Al. 911 fS 1851. 

unauthorised alienations, who may impeach, 23* .{,5^ 5 I 3.257 [55 202 - 2071 . 
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. 298 [§ 240]. 
[§ 234(l)(i)J. 


Ancestral business—287 [§ 234], 298 [§ 240], 300 [§ 241 ], 

coparceners, liability of. for debts incurred for, 288 fS 2341 

f effect of, on joint family firm. 287 

debts contracted by manager for. 298 f§ 240] 
heritable asset, whether a, 287 [§ 234). 
insolvency of joint family firm, 335 f§ 266] 

le^l:^1?^ensi!To2‘^?§''242f‘’^‘^ 287 [§ 234). 

"’!r242],'’3T'f7§°248Ar 

minor, liability of, for debts contracted for. 288 [§ 234(l)(v)l 

necessity for loan, enquiry as to 298 [§ 2401 

new business, 289 [§ 234]. 

new business of adult members. 289 r§ 234(2)] 

new business with a stranger. 290 [•§' 234(3)] 

notice of severance in status. 292 [§ 234A] 

parties to suits in respect of, 314 [§ 251(4)1 

trading family: kulachara. 292 [§ 234J. 

widow, debts contracted by, 242-243 [§§ 194A-195]. 

Ancestral Property—See Coparcenary prof>erty. 


adopted son. rights of, in. 561 [§ 499] 
authority of father. 275 f§ 224]. 
bequest of. by father. 445 f§ 368(3)(ii)l. 
essential features of. 270 [§ 223]. 
father’s interest in. Dayabhaga. 345 [§ 274]. 

. ^ Mitakshara. 274 f§ 224]. 

father, alienation by. to pay his own debts. 374 [§ 295]. 

gift of by father. Day.. 438 f§ 357(3)]; Mit., 275 [§§ 225, 226]. 

gut of property by father to son on occasion of son’s marriage, whether 
ancestral property. 272, 273 [§ 223(5)]. 
inherited property how far ancestral—. 
from collaterals, 272 [§ 223(3)]. 
from females. 272 f§ 223(3)]. 
from maternal grandfather. 271 f§ 223(2)]. 
from maternal uncle, 271 [§ 223(2)]. 
from paternal ancestor, 270 f§ 223(1)]. 
movables, power of father over, 275 (§ 225]. 
partition, share allotted on. 272 [§ 223(4)], 336 f§ 268]. 
property given by paternal ancestor. 272 [§ 223(5)]. 
purchases made with, 274 f§ 223(6)]. 
recovery of. lost to family. 283 [§ 232]. 
release by father of his interest in, 274 [§ 224]. 
rights of son, Dayabhaga. 345-348 [§§ 273-277]. 

Mitakshara, 274 [§ 224J. 
savings of. 274 f§ 223(6)]. 
what is. Dayabhaga, 346 [§ 276]. 

Mitakshara. 270 [§ 223], 276 [§ 227], 278 [§ 228]. 


Antecedent debt —See Debts. 


Anwadheyaka 


a kind of stridhana, 169 [§ 113(2)]. 

succession to. Day., 197 [§ 156]; Mad., 193 [§ 152(3), (4)]; May., 191 [§ 151]. 

Apararka— 

Apararka-Yajnavalkya-Dharmashastra-Nibandha, 49 [Introduction]. 
Appointment— 

power of, 470 [§ 398], 

Apratibanda Daya —See Unobstructed heritage, 
is unobstructed heritage, 267 [§ 218(1)]. 

Arbitration— 

manager’s power to refer to, 311 [§ 247]. 

Arthashastra of Kantilya— 

author of, 32 [Introduction]. 

not a source of law, 35 [Introduction]. 

source of knowledge of Hindu Law, 32 [Introduction]. 

style of, 35 [Introduction]. 
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Arya Samajists— 

application of Hindu Law to, 74 [§ 6]. 

Ascetic— 

exclusion from inheritance, 166 [§ 111], 
succession to, 140 (§ 58]. 

Asura— 

a form of marriage. 508 [§ 428], 

distinction between brahma and asura forms. 508 [§ 428]. 

Atma bandhus— 

order of succession among. 132-134 [§ 54]. 

who are, 121 [§ 46(3)], 127 [§ 49], 132-134 [§ 54]. 

Attachment— 

coparcenary interest, attachment of, 280 [§ 229(2)(ii)], 352 [§ 289]. 

property, attachment of. and remedies of son. 364 [§ 294AJ. 
maintenance, arrears of, 615 [§ 578]. 


Aarasa— 

legitimate son, 523 [§ 446]. 

Avaruddha Stree— 

maintenance of. 596 [§ 553]. 

Ayautaka— 

a kind of stridhana, 195 [§ 154(4)]. 
succession to. Day., 197 [§ 157]. 

Bandhus— 

are bhinna-gotra sapindas, 104 [§ 3J]. 
atma bandhus, 121 [§ 46(3)]. 127 [§ ^1- 
descendants of remoter ancestors, 137 l§ 5oJ. 
classes of bandhus, 121 [§ 46(3)], 127 [§ 49]. 
enumeration of. 121 (§ 46]. 
female bandhus in Bombay, 138 [§ 56]. 

in Madras, 138 (§ 56]. 

heritable bandhus. rules for determining. 122 l§ 4«|. 

who are, 126 [§ 48]. 

matri bandhus, 121 (§ 46(3)], 127 [§ 49]. 

order of succession among bandhus, 132 cn ciqri n? rs 551 

rules for determining order of succession. 128-132 [§§ 50-53Bj. 137 55|. 

table of succession, 136A. 
pitri bandhus, 121 [§ 46(3)]. 127 [§ 49]. 
relationship as bandhu how determined. 122 [§ 47]. 
summary of rules as to order of succession among. 132 [§ 53A]. 

who are, 120 [§ 46]. 

Benami Transactions— 

advancement to wife and children, 635 [§ 605]. 
burden of proof. 636 [§ 605]. 

child, property bought m name of. 635. 636 l& bU5j. 

constructive notice, 637 [§ 
creditors, fraud upon, 637 [§ 608]. 

criterion of. 634 [§ 605]. 

decree against benamidar, 638 is oiuj. 

.34 B ««.i. 

by member of joint Hindu family. 636 [§ 606]. 

from benamidar. 637 (§ 607]. ^ i cqa tr 

real title, effect given to. and exceptions to the rule. 634 [§ 605]. 

suit by benamidar. 638 [§ 611]. 

transfer by benamidar for value. 637 l§ 607] 

wife property brought m name of. 635. 636 [§ 605J. 
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Benares school— 

female heirs according to, 142 [§ 62]. 
sub-school of Mitakshara school, 79 [§ 12(1)]. 
works of authority in, 49 (Introduction], 79 [§ 12]. 

Bengal school—See Dayabhaga school. 

Bequest — See Will. 

alternative bequest, 464 [§ 388]. 

ancestral property, of, by father. 445 [§ 368]. 

bequeathable property. 445 (§ 368]. 

charity, to, 477 [§ 404]. 

class, to a, 462 [§ 386]. 

construction of, 452 [§ 377]. 

contingent bequest, 464 (§ 389]. 

coparcenary interest, of. Day., 349 [§ 282]; Mit., 445 [§ 368]. 

daughter or other female, to, 185 [§ 143], 472 [§ 401]. 

dharma to. 478 [§ 405], 618 [§ 582(2)]. 

executory bequest, 464 [§ 389]. 

father, by, to his son. 272 [§ 223(5)]. 

females, to. 185 [§ 143], 472 [§ 401]. 

idol, to, 484 [§ 410]. 

impartible estate, of, 446 [§ 368(3)(iv)]. 

legislation regarding, 477 (§ 404A]. 

person whose adoption is invalid, to, 568 [§ 511]. 

religious or charitable purposes, for, 477 [§ 404]. 

remainder, by way of, 466 [§ 390]. 

separate or self-acquired property, of, 445 [§ 368(3)(i)]. 

sole surviving coparcener, by, 445 (§ 368(3)(ii)]. 

stridhana, of, 446 [§ 368(3)(iii)]. 

subject-matter of, 445 [§ 368]. 

two or more persons, to, 471 [§ 400]. 

unborn person, to, 448-450 [§§ 372-373]. 

undivided interest, of, by coparcener, 445-446 [§ 368(3)(ii)). 

widow or other female, to, 185 [§ 143], 472 [§ 401], 

Betrothal— 

minors, of, 518 [§ 437]. 
revocability of, 518 [§ 437]. 

Bhartridatta— 

a kind of stridhana. 177 [§ 126], 191 (§ 150], 193, 194 [§ 152(2)]. 
succession to, according to, Mad., 193 [§ 152]; May., 191 f§ 151(1)(3)]. 

Bhinna-gotra sapindas — See Bandhus. 

who are, 104 [§ 37). 

Blindness— 

whether effects exclusion from inheritance, 162 [§ 98]. 

from partition, 165 [S 106] 

Bombay school— 

authorities in, 51-54 [Introduction], 
order of succession, according to, 147-151 [§$ 71-77]. 
sul> 5 chool of Mitakshara scbool» 45 [Introduction], 79 [§ 12(1)J« 
works of authority in, 79 [§ 12(2)]. 

Bohras— 

Sunni, of Gujarat, 619 [§ 582]. 

Brahma— 

a form of marriage, 508 (5 428(1)]. 

distinction between brahma and orura forms, 508 [§ 428(2)1. 

Brahmachari— 

succession to, Mit., 140 [§ 58]. 

Brahmans— 

endowment for feeding, 477, 479 [§§ 404, 405]. 
one of the four Hindu castes, 71 [I 1]. 



INDEX 


1051 


Brahmo Samaj— 

application of Hindu Law to members of, 74 [§ 6]. 

Breach of promise of marriage— 

suit for damages, for, 518 (§ 437]. 

Brihaspati— 

Smriti of. 28-30 [Introduction]. 

Brother— 

adoption, whether can give in, 548 [§ 474). rc oo/n\i n« 

as an heir, Mit., 116 (§ 43(9)1. 147 [§ 72(11)1; Day., 157 (§ 88(9)], May., 116 

[§ 43(9)], 150 (77(9)]. 

gift by, to sister, whether stridhana, 169 [§ 113]. 

half-brother. See half brother. ^ 

partition between brothers. 407 [§ 321(2)]. 43i (§ 355]. 

stHdhana heir to sister. Mit.. 186-195 [§§ 145-153]; Day.. 195-198 [§§ 154-157]. 
to sulka, 187 [§ 146]. 

Brother’s daughter— 

as a bandhu— 

in Bombay, 138 (§ 56]. 
in Madras. 138 [§ 56]. 

gift or bequest to, 185 [§ 143]. ioa/om 

property inherited by. from uncle, whether stridhana, 180 (§ 130(3)]. 

Brother’s daughter’s daughter’s son— 
as a bandhu, Mit., 133 [§ 54(11)]. 

Brother’s daughter’s son— 

as a bandhu. Mitakshara, 121 (§ 46(3)]. 132 [§ 54(5)]. 
as a sapinda, Dayabhaga. 158 (§ 88(27)]. 

Brother’s daughter’s son’s son— 

as a bandhu, Mitakshara, 133 [§ 54(9)]. 

“'"Ts’anTeTr to his uncle, Mit., 117 [§ 43(10)], 148 [§ 72(12)]; May., 151 [§ 77(10)]; 

as°a^^stridha“ “h^^iV”^Wabhaga, 196 [§ 155(9)]. 198 [§ 157(9)1; Mithila 194 
[§ 153]. 

Brother’s son’s daughter’s son— 

as a bandhu, Mitakshara, 133 § 

as a sapinda, Dayabhaga. 158 § 88(28)]. 

Brother’s son’s son— , ^ rc oo/hm 

as an heir, Mit., 117 [§ 43(11)1, 148 [§ 72(23)]; Day., 157 [§ 88(11)]. 

Brother’s son’s son’s son— rc 

as an heir. Mit., 119 [§ 43(22)], 148 [§ 72(24)]; Day., 155 [§ 84], 

Brother’s son’s son’s son’s son— 

as an heir, Mit., 119 [§ 43), 148 (§ 72(25)]. 

Brother’s son’s son’s son’s son’s son 

as an heir. Mit., 119 [§ 43], 148 [§ 72(26)]. 

Brother’s widow— 

as an heir in Bombay, 148 (§ 72(28)]. , 174(2)1 

whether talces a limited estate, 143 [§ 64(3)1, 206 [i, W4(.!)]. 

Burden of proof— See Presumption. 

alienation of debutter property. 491 [§ 415-Al 

of inherited property by ^idow, 224 (§ 182]. 
of joint family property by manager, 306 (§ 244]. 

benami transactions, 636 (§ 605]. 

custom, of, 84 (§ 19]. oqc/om 

debt, where denied by sons. 376 (§ 295(2)]. 
cift where made by a Hindu widow. 443 (§ 363]. 

joint family property, whether property is alleged to be. 284 (§ 233]. 

property in possession of widow. 184 (§ 140]. 
will, of capacity to make, 444 (§ 367J. 
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Business— 

alienation by manager for purposes of. 310 [§ 246J. 

widow for payment of debts, 242 [§ 194-A]. 
ancestral. 287 [§ 234). 

debts contracted by manager for family business, 298 [§ 240). 
inherited by widow, 242 [§ 194-A]. 
new business, 289 [234(2)]. 

Caste— 

adoption and. 549 [§ 480(2)]. 

Caste Disabilities Removal Act, 1850, 72 [§ 4(i)], 161 f§ 97], 577 [§ 5241. 
caste questions, 73 (§ 6]. 

civil rights not lost by degradation from, 72 [§ 4(i)l. 
diminishing importance of, 71 [§ 1]. 
enumeration of castes, 71 [§ 1]. 

Kayasthas, 71 [§ 1]. 

Komatis, 71 [§ 1). 

loss of. whether affects rights of guardianship, 577 [§ 524]. 

of maintenance. 607 f§ 565]. 
of succession, 162 (§ 97]. 

Marathas. 71 [§ 1]. 
marriage and. 512-514 [§ 435]. 
principal castes, 71 [§ 1]. 

Sadgopes, 71 [§ 1]. 

son bom after expulsion from caste, rights of, 162 [§ 97]. 

Vaidyas, 71 [§ 1]. 

Charitable endowments — See Endowments. 

Chastity— See Unchastity. 

Christianity— 

conversion to, whether effects exclusion from inheritance, 161 [| 97]. 

and succession, 75 [§ 7(2)]. 

whether operates as dissolution of joint family, 427 [§ 334], 

Collaterals— 

daughters of, as heirs in the Bombay State, 146 [§ 70]. 
debts incurred by, 351 [§ 288]. 

property inherited from collaterals is not ancestral property, 272 [§ 223(3)]. 
Commentaries— 

as a source of law, 77 [§ 9]. 

duty of courts to administer law as found in. 78 [§ 9]. 
importance of, 58-59 [Introduction]. 

schools and commentaries, 42-59 [Introduction], 79 [§ 12]. 

Commentators— 

virtual law-makers, 59 [Introduction], 

Compromise^ 

father, by. 311 [§ 248]. 
guardian-, by, 584 [§ 530]. 

widow or other limited heir, by involving alienation— 

claims made by next reversioner, of, 242 [§ 1941 

where reversioner is a party, 237 [§ 192]. 

is not a party, 239 [§ 1931. 

Concubine— 

maintenance of, 596 [§ 553]. 

^njugal rights— 

restitution of, 521 [§ 444]. 

Contracts— 

manager of joint family business, by, 300 [§ 241]. 
married woman, by, 200 [§ 165]. 
natural guardian, by, 580 [§ 5291. 
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1 .W c.n..„s .. .na .«.ir d««na„... 7J 

civil rights whether lost by conversion, 72 [§ 4(1)]. 

Torertl '?o''Hin‘iuI^m"’ IreL'ted'^'is Sudras for purposes of marriage. 513 

convert t^Mahomedanism. ap»ility o^^Hmdu ^Law to, 76 [^§ W)]. 

converts to Mahomedanism, Khojas a ^ ifi 9 fS Q71 

sSrbom after conversion, rights of inheritance of. 162 [§ 971. 

Conversion—See Convert. ,ci tr q 71 

Caste Disabilities Removal Act. 1850. effect of. 161 [§ 97J. 

Christianity, to. and succession. // 

civil rights whether lost by. 72 y 4^7 re 3341 

coparcener, of. and dissolution of joint family. 427 U J- 

Cutchi Memons, 617 (§ 582]. 

» S’nSIi^a.... ••• 11 sm. 

.»a rl,h, .... » .do,U<», SM [1 ««. 

and succession. 76 4 dU 9 ^nn 

marriage, whether dissolved by [§ 441(2)(3)]. 

minor, of. and guardianship. l§ 
mother, of. and guardianship. 578 l§ 52bJ. 

partition and. 427 [§ 334]. ,g 

succession, right to. how far affected by. 161 9/1- 

Coparceners—See Coparcenary. Coparcenary property. 

absent coparcener and partition. 402 (§ ro 494(211 

"-c^opf.^rerL^ - 2 ], 

^“^Torrce"n^a7y"^prot°rty^“o^"1ri«20 

unauthorised, right to set aside, 090 336 [§§ 258-266]. 
undivided coparcenary ‘"teres^. of 320-336 1&5 dD«zD j 

bl""o\ %Tce777y“ by'lole surviving coparcener, 445-446 

f'uSiil’interest by a coparcener, Mitahshara,^445 [|^368]. 

deb?s'"cSnlracre7by manige?,'Coparcener’s liability for, 288 [§ 234(1)], 298 

diclee" against manager, when binding on ' 2 I 9 ];'oay” 349 [§ 281], 

devolution of deceased fS 

disqualified coparcener and partiti^, 4 U 

gilt^orbdivided share by a edPe'der,er Mitakshara^^320^[5^ 258]. 

/ /-v,rictian father by a Hindu mother, whether Hindu 
illegitimate children of a Christian lainer oy 

law of coparcenary applies to, 74 [§ IJ- 

insolvency of. 331 [§ 2651 ^ coparcener on, 287 [§ 234(l)(i)]. 

joint family firm, effect of d^tn o 20 o], 

lease of undivided coparcena^ conarcener after expiry of, 316 [§ 252]. 
limitation, effect of addition of a coparcener 

maintenance of. out of -p^ners^and their daughters, 518 [§ 440], 

marriage expenses of ^ale c p Day.. 433 [§ 348]. 

S7re"rav1d7"d77';rcena^;"^ Mit., 321 [H 259-260]: Day., 349 

mortifle, suits on, and P^ie® 

parties to suit, 313 (§ 251], . ^ Partition. , 

partition, right to IL on by a coparcener, 291 [§ 234(4)]. 

presumption as. to business earned on oy a c p 
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Coparceners— contd. 

as to coparcenary and coparcenary property, 283 [§ 233 . 
purchaser of undivided share, rights of, Mit., 322 [§ 261]; Day., 349 § 280]. 

joint possession, to, 322 [§ 261(1)]. 
mesne profits, to, 327 [§ 261(6)]. 
partition, to, 325-327 [§ 261(2) to (5)]. 
specific performance, to, 328 [§ 261(7)]. 
renunciation of share by. 330 [§ 264]. 
rights of coparceners, 293 [§ 235]. 

accounts to demand. 297-298 [§§ 238, 239]; 396 [§ 305]. 
alienation of undivided interest, Mit., 294 [§ 235(6)], 321 [§§ 259, 260]; 
Day., 349 [§ 282]. 

defined share under the Dayabhaga, 348 [§ 279]. 

erecting building on joint family land with consent, right of, 293 
(§ 235(2a)]. 

exclusion from joint family property, on, 294 [§ 235(3)]. 
income, whether entitled to specific share of, Mitakshara, 293 fS 235(2)]: 
Day., 349 f§ 284]. 

joint possession and enjoyment, right to, Mit., 293 [§ 235(2a)]; Day., 340 
[§ 279]. 

maintenance, right of. 296 [§ 237]. See Maintenance, 
partition, right to enforce, Mit., 294 [§ 235(5)]; Day., 350 [§ 285]. 
possession, unity of, 293 [§ 235(1)}. 

succession and survivorship, Mit., 294 [§ 235(7)]; Day., 350 [§ 281]. 
suing alone as representing family, right of, 315-316 [§ 251(5), (6)]. 
sale of undivided share by private contract, Mitakshara, 321 f§§ 259, 260]. 

Dayabhaga, 349 [§ 282]. 

sale of undivided share in execution. Mit., 352 (§ 289]' Day., 349 [§ 280]. 

separate property, rights over. 269 [§ 222]. 

share of. undefined, Mit., 266 [§ 216], 293 [§ 235(2)]. 

defined. Day., 348 [§ 279]. 
sole surviving coparcener— 

devolution of property held by, 91 [§ 34(2)(ii)]. 
powers of, over joint property, 320 [§ 257]. 
son, after-bom. of a disqualified coparcener, and partition, 166 [§ 109]. 
suits by. 313 [§ 251]. 

succession, devolution of deceased coparcener’s share by, Dayabhaga, 349 
(§ 281]. 

survivorship, devolution of deceased coparcener’s share by, Mitakshara, 279 
(§ 229]. 

unauthorised acts by, 293 (235(2a)]. 
who are, Mitakshara, 262-265 [§§ 213-215]. 

Dayabhaga, 346 (§ 277]. 

Coparcenary — See Coparceners, Coparcenary property. 

composite family, 264 [§ 214]. 
definition of. 262 (§ 213]. 

formation of. Mit., 263 f§ 214]; Day., 346 [§ 277]. 
genesis of. Mit.. 263 [§ 214], Day., 346 [§ 277]. 
how created. Mit., 263 [§ 214(2)]; Day., 346 [§ 277]. 
limits of. 264 [§ 215]. 

undivided coparcenary interest, features of. Mitakshara. 266 f§ 216]. 

Dayabhaga, 348 [§ 279]. 

Coparcenary property — See Coparceners, Coparcenary. 

accretions to. 274 [§ 223(6)]. 
adopted son, rights of, in. 561 [§ 499J. 
adverse possession, 395 (§ 304]. 
alienation of, by father, 319 f§ 256]. 

manager. 300 [§ 242]. 
sole surviving coparcener, 320 [§ 257]. 
who can make, 319 [§ 255]. 
ancestral property. 270 [§ 223]. , 

bequest of undivided interest Mitakshara. 320 [§ 257], 445 [§ 368]. 

Dayabhaga. 349 (§ 282]. 

bequest by father of his self-acquired property to son, 274 [§ 223(5)]. 
coparcenary interest. 266 [§ 216]. , 

debts of coparceners, coparcenary property when liable lor, IS 
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Coparcenary property— contd. 

devolution of. by survivorship. Mitakshara. 279 t§ 229]. 

by succession, Dayabhaga, 349 [§ 281j. 
distinguished from joint property of English law. 269 221], 

father’s power over ancestral property, Mitakshara, 274-276 [§§ 224-220J. 

gains of science, or learning. 281 (§ 231]. 

effect of Hindu Gains of Learning Act. 282 l§ 231AJ. 

gift by father of his self-acquired to son. 272 [§ 223(5)]. 

of ancestral property. 275-276 [§§ 225-226]. 

gift of undivided interest. Mitakshara. 320 [§ 258] 

Dayabhaga, 349 [§ 282). 

incidents of, 268 [§ 221]. 

income of. 296 (§ 237]. oooai 

joint acquisitions, 278 [§ 228], 279 [§ 228A]. oorcou 

made with aid of joint family property. 278 [| 228(2)] 

u;ithout aid of joint family ProPfrty- 278J§ 228(3)]. 
male issue of coparceners, rights of, 269 [§ 221(l)(b)]. 
management of. 296 (§ 237]. 
marriage expenses, liability fo.r, 518 [§ 440]. 

mortgage of undivided interest, makshara.^32U§ 

Official Assignee, rights of. 331 [§ 2651. 

Dsrties to suits relating to, 313 Is 251J. 
partition, liable to, ^^3 [§ 303]. 

nersons entitled to. 264 [§ 215]. 
share allotted on, 272 [§ 223(4)]. 

presumptions as to, Mitakshara, 283 [§ 233]. 

Dayabhaga, 350 [§ 286J. 

property inherited from— 

collaterals. 272 [§ 223(3)]. 
females, 272 [§ 223(3)]. 
maternal grandfather. 271 f§ 22.>(2)]. 
paternal ancestor, 270 (§ 223(1)]. 

property thrown into common stock 276 [§ 227]. 

in case of Hindu female. 277 1^§ 227(2a)l. 
purchaser of undivided share, rights of. 322 [§ 261]. 
sale of—See ‘alienation’ above. 

sale of. by father for payment of his debt. 374 [§ 295]. 

in execution of decree against father. 363 Is ^y'*]- 

sale of undivided interest. Mitakshara. 321 (H 259-260], 

setting aside unauthorised alienations ot’.336-3'l3 [§§ 267-270^ 
extent to which they may be set aside. 337-340 Zb I 2dMi. 

who may sue for, 340 (§ 270]. 
sole surviving coparcener, alienation bV- 320 IS 35(J. 
son's interest in, Mitakshara, 274 (§ 224). 

Dayabhaga. 345 1§ 273]. 

survivorship, devolution by 269 [§ 22Ul)(a)l- 

rh"Mft..‘’ 268 ir 220V270 U 2231,‘^276 [§ 227], 278 [§ 228]; Day.. 348 
[§ 278], 

Court-fee— 

declaratory suit by reversioner. 254 [§ 205]. 

Oo^ widow 5*" 

adoption by. 535 [§ 462(8)). 537 (§ ‘‘f539 [§ 470], 

Stion by one'of. without ^^3 (§ 'SIC), 

joint tenants, whether Jfke as. 112 (§ 43(4)]. 
partition between. 112 [§ 43(4)]. 

Creditor — See Debts. 

creditor’s suit and ^41 ' 

for money lent, 492 [§ 416]. 

Custom— 

*asT?oSrce’‘o\°HinTu‘’Llw?®59yi^^ 77 (S 8). 82 (§ 15], 
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C^nstom — contd. 

basis of. 77 [§ 8(3)]. 
burden of proof of. 84 [§ 19]. 

can outweigh written text of Law, 61 [Introduction]. 

conflict between custom and text how settled, 82 [§ 15] 

constituent part of Law. 59 [Introduction], 

difficulty of establishing. 66-67 [Introduction], 

discontinuance of. 84 [§ 18]. 

divorce by. 520 [§ 441], 

essential attributes of. 61 [Introduction], 

essentials of. 82 [§ 17], 

exclusion from inheritance of daughter, by, 115 [§ 43(5)1 
family custom. 84 [§ 17], 

importance of. stressed by Smritikars. 60 [Introduction] 
invalid custom, 84 [§ 20], 

to existence of custom when admissible in evidence. 83 

Is 17J. 

kinds of. 82 [§ 16], 

local and family custom, distinction between, 84 [§ 18] 
property impartible by, 621 [§ 585]. 
iSadachara. 60 [Introduction], 

Smritis in part based on. 2 [Introduction], 
stridhana by, 183 [§ 136]. 

Cutchi Memons— See Memons. 

bequest in favour of unborn person, 618 [§ 582], 

Memons Act. an(t Mahomedan law of succession, 620 [§ 5831 
Hindu law. how far applies to. 617 [§ 582], 

• • , y w . • . succession, 617 [§ 582(1)], 620 [§ 583], 
joint Hindu family system, how far applies to. 617 [§ 582(2)], 
niarnage of, deemed to be in approved form, 619 [§ 582] 
of Mombasa. 619 [§ 582], 

Shariat Act, 1937. subject to the provisions of, 617-620 [§§ 582-583]. 
survivorship, principle of. how far applies to, 617 [§ 582(2)] 
synopsis of Cutchi Memon cases, 618-619 [§ 5821 
wills of. 618 [§ 582]. 

Damdupat— 

capitalization of interest by subsequent agreement, 630 [§ 598]. 
definition of. 629 [§ 596], 

fresh bond for principal and interest. 630 [§ 598]. 

Limitation Act. and. 629 [§ 596]. 

mortgage after Transfer of Property Act. 633 [§ 603]. 

mortgage of immovable property without possession, 632 [§ 602], 

mortgage with possession. 632 [§ 602(2)]. 

persons entitled to claim benefit of the rule, 631 [§ 601], 

places in which rule applies. 631 [§ 600]. 

pledge of movables, 632 (§ 602], 

principal, what is for purposes of the rule, 630 [§§ 597-598], 
suit, does not apply after date of, 630 [§ 599], 
transactions to which rule applies. 632 [§ 602]. 

Usury Laws Repeal Act and. 629 [§ 596], 

Pancing girls— 

adoption of daughters by, 553 [§ 487], 

sons of. application of Hindu law to, 74 [§ 6(vi)l. 

succession to property of, 199 [§ 164]. 

Datta Homam— 

ceremony of, and adoption, 554 [§ 490], 

Dattaka adoption— See Adoption. 

Dattaka Chandrika— 

a work on adoption. 58 [Introduction], 80 [§ 13]. 

Dattaka Mimamsa— 

a work on adoption, 58 [Introduction], 80 [§ 13]. 
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heir to her father-Mit. 113 [§ 43(5)], ‘47 [§ 72(7)] Day., 157 [§ 88(5)]. 
exclusion from inheritance by custom, 115 is 4dto)j. 

illegitimate daughter. 114 l§ 43(5)]. 

priority among daughters. Mitakshara. 113 l§ 43(5)J. 

survivorship among daughters. 89. (§ 31], 43(5)], 147 [§ 72(7 ]. 

unchastity of, and inherdance, , 

whether takes an absolute or a limited estate: Bombay, 113 [§ 43(5)], 

203 [§ 170(2)]. States. 113 [§ 43(5)], 

202 [§ 168(4)]. 

as an heir to her mother's stridhana— 

Dayabhaga. 196 (§ 155], 197-198 [§§ 156-157]. 

Madras. 193 [§ 152]. 

Mayukha, 191 (§ 151]. 

Mitakshara. 188 [§ 147]. 

“‘chastity tvhlthfr a bar to inheriting stridhana, 184 [§139] 
whWr Ues an absolute or a Umded 

dISghferl°of deiclndats and collaterals as heirs m Bombay, 146 [§ 70], 

gift to, by father, 275-276 [§ 225-226]. 18lB(2)(v)l 

by mother on occasion of marriage. 222 [§ 181B( )( )\- 

when absolute, 185 (§ 143]. 
illegitimate daughter and maintenance. 596 [§ 552j. 
maidenhood, property acquired during. 183 U 1'5‘i- 
maintenance of. 593 (§ 546]. 
marriage expenses of, 395 [§ 

partition, suit for, and party. 425 [§ 333(2)(b)(iv)J. 

Daughter’s daughter— 

as an heir under Act 2 of 1929. ‘ 

before the Act in Bombay. 138 (§ 56]. 

wh°erher‘“iates ‘hmUed'or ibso'lute 'estate, 117 [§ 43(13B)], 201 [§ 168], 

203 [§ 170]. 
as a stridhana heir— 

Madras school. 193 (§ 152]. 

Mayukha. 19t (§ 151]. 

* Mitakshara. 188 f§ 147]. 

Mithila, 194 (§ 153). 

maintenance of. 593 (§ 547). QO fS 321 198 [§ 160]. 

whether ‘ahe^per^.hrpes^or^per^o^^^ 90 Ii.„32L 19^^[§ ^ 

Daughter’s daughter’s son— 

as a bandhu. Mitakshara. 121 [§ 46], 125 [§ 47]. 

Daughter’s daughter’s son’s son 

whether a bandhu, 125 [§ 47]. 

'^^“^rl%"a"heir under Dayabhaga, 196 [§ 155], 197 [§ 157,. 

^^""TsVZTr to his prand/ather. Mit.. 115 [§ 43(6)], 147 [§ 72(8)1; Day., 157 
(§ 88 ( 6 )] 

as an heir to stridhana , 

Dayabhaga, 197 [§ 157). 

Madras school. 193 Is 

whether take as tenants m cornmon or 5 j 223(2)]. 

-as «(,.¥ 


hl-67 



1058 


PRINCIPLES OF HINDU LAW 


Daug:bter*s son’s son— 

as a bandhu. Mitakshara. 121 (§ 46]. 132 [§ 54(2)] 
as an heir, Dayabhaga. 157 [§ 88(6)]. 

Daughter’s son’s son’s son— 

whether a bandhu. 125 [§ 47]. 

Daughterdn-law— 

maintenance of. 592 [§ 544], 606 [§ 564]. 

Dayabhaga— See Dayabhaga School. 

distinguishing features of Dayabhaga, joint family, 345 [§ 272]. 

distinction between Mitakshara and Dayabhaga systems, 160 

Lo 

principal work of authority in Bengal, 78 [§ 11]. 

Dayabhaga School— 

ancestral property according to, 346 [§ 276]. 
authorities in, 56-58 [Introduction]. 

tenants in common and those who take as joint tenants. 

90 [§ 31(2)]. 
debts. 392 [§ 302]. 

difference from the Mitakshara School, 78 [§ 11], 85 [§ 22], 85 [§ 24] 89 f§ 31], 
103 [§ 36], 160 [§ 95], 161 [§ 96], 174 [§ 121], 433 [§ 347] 
female heirs, 142 [§ 61]. 
inheritance of males. 152-159 [§§ 78-94]. 
partition. 433-437 [§§ 346-355]. 
principal school of Hindu Law, 45 [Introduction]. 
stridharm, according to, 173 [§ 120], 195-198 [§§ 154-157]. 

distinction between Mitakshara and Dayabhaga, 174 [§ 121]. 
succession to. 173 (§ 120], 195-198 [§§ 154-157]. 
unchastity of female heirs whether a bar to succession to males, 161 f§ 96]. 
works of authority in, 78 [§ 11]. 

Dayakrama Sangraha— 

a work of authority in Bengal, 57 [Introduction]. 

Dayatatwa— 

a work of authority in Bengal, 57 [Introduction]. 

Dayavibhaga— 

rules of inheritance, 825 
Deafness— 


whether effects exclusion from inheritance, 162 [§ 98]. 

share on partition, 165 [§ 106). 


Debts— 


acknowledgment of, by guardian, 584 [§ 531]. 

by manager. 312 f§ 249}. 
by widow, 243 [§ 196]. 

alienation by father for payment of his debts. Mit., 374 [§ 295]: Day., 392 
[§ 302]. 

neither for legal necessity nor for antecedent debt. 381 [§ 296]. 
by limited heir for payment of debts of last full owner, 219 
f§ 18lA(2)(iv)]. 

by manager for payment of family debts, 300 [§ 242], 
by widow for payment of debts incurred in business, 242 [§ 194A]. 
antecedents debts, what are, 374 [§ 295]. 

burden of proof, 376 [§ 295(2)]. 
where proved in part only. 385 [§ 297]. 
attachment of coparcenary interest for coparcener’s debts. 352 [§ 289]. 
attachment of coparcenary property for father’s debts, 364 [§ 294A]. 
avyavaharika debts. 386 [§ 298(8) ]. 

business, debts contracted for, 298 [§ 240]. . 

coparceners, liability of undivided coparcenary interest for debts of, 352 [§ 289J. 
coparcenary property, liability of, for coparcener’s debts, 352 [§ 289]. 
discharge for debts, manager’s power to give, 311 [§ 248A]. 

Dayabhaga. law of, 392 f§ 302]. 

execution proceedings, construction of, 372 [§ 294B(5)]. 

taken after father’s death, 373 [§ 294CJ. 
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Debts— contd. 

family business, manager may contract debts for, 288 [§ 234]. 

father’s debts. 351-392 [§§ 288-302]. 

liability of sons for. 354 (§ 290]. 

wife for. 358 [§ 291A]. * , w ^ u* Q'ra 

mortgage of family property by father for payment of his debts, 374 

sale of family property by father for papnent of his debts, 374 (§ 295]. 
sale of family property in execution of decree against rather. 363 l§ 294J. 
grandson’s and great-grandson’s liability for grandfathers debts, 354 [§ 290), 

heiS liabfuty^’of.^for ^ancestor’s debts, Mitakshara. 351 [§ 288] 

Dayabhaga, 392 [§ 302]. 

immoral or illegal djbtsjn^u^ed 

joint family property, liability of, for fathers debts, 354 [§ 290]. 

limitation and creditor’s suit. 362 [§ 293]. 

maintenance, priority of debts over. 590 [| 540]. 611 f§ 570]. 

manager, power of, to contract debts oil’ 

to give valid discharge for. 311 l§ 248A]. 

mohunt, power of, to contract debts. 489 [§ 415(1)]. 
partition, provision for family debts on 394 [§ 304]. 

debts contracted by father after. 356 [§ 290]. 
pious obligation of son. etc., for payment of fpcestor s debts, 354 [§ 290]. 

whether applies to wife, 358 (§ 291A]. 
relinquishment of debts, manager’s power of, 313 (§ 250]. 

sale of coparcener’s interest in undivided coparcenary property for payment of 
sari'of coparceL'i^ property for father’s debts, 363 (§ 2941. 371 [§ 294B(2)1, 372 

sepirate^1)rop4rty, liability of, for debU, 351 (§ 288]. 
shebait, power of, to contract debts. 489 [§ 415(1)]. 
son’s liability for father’s debts,^354 [^§^^290].^ 

suit by creditor, against whom may be nied. 358-362 ^ 292(1) to (4A)]. 

suit for. contracted by father 298 ?° ‘ 

surety, son’s liability for debts of father as. 385 (§ 298]. 

time-barred, 389 [§ 299]. 

widow, debts contracted by. 242 [§ 195j. 

Debutter property — See Endowments. 

alienation of, 489 (§ 415]. 
meaning of, 485 [§ 413]. 

Decree— 

against benamWar^ 63^8 J§^^610].^^ 3^2 [§ 289], 363 [§ 294], 

as manager. 319 (§ 254]. 

manager, when binding on coparceners 317 § 253]. 
minor without sanction of Court, 311 l 9 ^4»j. 
mohiint, when binding on his s^^^^essors 492 [§ 4 7]. 

shebait. when binding on his 492 [§ ]. 

widow, when binding on reversioners, 250 (§ 199J. 

mortgage, against father, 371 [§ 294B(2)]. 

Dedication—See Endowments. 

between devasthanam and math. 485 [§ 413], 
poTsessfon 'and management of property dedicated to. 485 [§ 413], 

*’*‘"’^7or bequest to. 478 [S 405], 618 [§ 582], 

auxiliary Indice of 61-62 [Introduction], 

^lSdu‘Law''as f branch of. ’i [Introduction], 
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Dharmasutras—13-18 [Introduction]. 

Apastamba Sutra. 14 
Baudhayana Sutra, 15 
chronology of. 17 
Gautama Sutra, 14 
Harita Sutra. 15 
importance of, 16 
other authors of, 16 
Vasishtha Sutra. 15 
Vishnu Sutra, 16 

Disability—See Exclusion from inheritance, and Exclusion from partition. 

Disciple— 

as heir. Mit., 139 [§ 57]; Day., 159 [§ 91]. 
maintenance of, 488 [§ 414]. 

Diseases— 


incurable, whether effect exclusion from inheritance and from partition, 162 
[§ 98], 165 [§ 106]. 

Disinheritance— 

sons, wife, and other heirs, of. 445 [§ 368]. 

Disqualification—See Exclusion from Inheritance, and Exclusion from Partition. 
Divesting of estate— 

executory bequest, 464 [§ 389]. 

on adoption by widow, 563-566 [§§ 501-506]. 

Divorce— 

conversion to Islam, and, 520 [§ 441]. 
custom, by, 520 [§ 441]. 

Hindu law, under, 519 [§ 441). 

Indian Divorce Act (1869), 520 [§ 441]. 

Indian Majority Act not applicable to Hindus in matters of, 73 [§ 4(vii)], 574 
[§ 516], 

Native Converts Marriage Dissolution Act (1866), 519 [§ 441]. 

Donatio mortis causa— 


recognised in Hindu Law, 443 [§ 365]. 
Dravida School —See Madras School. 
Dumbness— 


exclusion from inheritance, 162 [§ 98]. 

share on partition, 165 [§ 106]. 

Durga Pujah— 

endowment for performance of, 477 [§ 404]. 

Owyamushyana— 

rights of inheritance of a, in natural and adoptive families, 552 [§ 486]. 
Election— 

reversioner, by, with regard to alienation by widow, 235 [§ 190]. 
Endowments— 


accumulations, direction for, and, 484 [§ 411A]. 
alienation of endowed property, 489 [§ 415]. 

burden of proof of necessity for, 491 [§ 415A]. 
charge in favour of, 482 [§ 408A]. 
creation of, 480 [§ 407]. 

creditor’s suit for money lent against legal necessity, 492 [§ 
cy-pTes, doctrine of, 498 [§ 421(4)]. 

debts, power of shebait, or mohunt, to contract, 489 [§ 415]. 
debutter property, alienation of, 489 [§ 415]. 

creditor, right of, against, 481 [§ 407A]. 
meaning of, 485 (§ 413]. 
decree against, shebait or mohunt, 492 (§ 417]. 
dedication, irrevocability of, 498 [§ 421(4)]. 

charge on estate, by way of, 481, 482 [§ 408 and 

evidence of, 483 (§ 409J. 


416]. 


§ 408A]. 
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Endowments —contd. 

dedicaf be complete or partial. 481 [§ 408], 482 [§ 408A1. 

rules of construction. 481-484 (§§ 407A-411A]. 

devasthanam and math, distinction between. ^85 (§ 413]. 

management of property dedicated to, 485 l§ 413]. 

meaning of. 485 (§ 413). 

dharam, gift or bequest to, 478 [§ 405]. 

dharamkarta.-488 [§ 414]. ^,,ai 

direction for accumulation, and, 484 is 411AJ. 
female manager, 487 [§ 413]. 

founder, rights of. 497 [§ 421]. Aonf 9 M 

gift of right of management. 496 [§ 420(2)]. 

homes for disabled. 500 f§ 423A1. 
idol a juridical person. 486 (§ 413]. 
idol, bequest to. 484 [§ 410]. 

offerings made to. 499 [§ 422]. 
property held by, 486 L§ 413], 
removal of. 497 [§ 420]. 
suit by or against, 486 l§ 413]. 

ill?om^cfen‘iowed^^roperty. power of shebait or mohunt over. 487 [i 414(2)). 

limitation, suits relating to, 503 [§ 426]. 
lunacy of mohunt, 486 (§ 413]. 

Madra°s' HindS“keTgiiL'"an’d Charitable Endowments Act (19 of 1951), 478 
f§ 404A]. 

math, meaning of, 485 [§ 413). 

?^oise‘ss?on'aniUnl’gement of property dedicated to, 485 (§ 413). 
property held by, 486 (§ 413]. 
mohunt, decree against. 492 [§ 417] 

devolution of office of. 492 t§ 4181. 
married in exceptional cases. 488 l§ 414]. 

offerings made to. by his followere. 499 i§ 422]. 
office of, whether liable to partition, 493 (§ 418(3)]. 

position of. 487 (§ 414]. 
removal of, 499 t§ 423]. 
right of. to sue. 486 (§ 4131. 

57ssi"mniu Re^^gfou\‘l■ndow^n^en^s Act (IV of 1939). 478 [§ 404A1. 
partial dedication, 482 (S 408A| 

ek"o™rand pubuIU^ distinction between, 500 424). 

&arS|trar°a'S 

^fg"h?To’ s°^e 1 n*^“i"pecfof^Wr 

falebfs1feba"t ‘or mohinf of right of management, 496 (§ 420(1)]. 
scheme of management. 499 (§ 4231 

shebait, decree against, 492 is i ^07 rs 4141 

adverse possession against idol, 487 IS J- .. . 

Kr)r4i«8‘’ri 

^aSf^ofXci^ [§ 419(3)1. 

?e°Sri °oi, til IIJU 

°tl’ ^oXatf L'cU g by^will, « 5 ^ U^419(4,].^ 

"“a widow suit for recovery of, 506 [§ 426(5)]. 

Iuu"m;Tnta?nVg^Tbrrrso^ possession of math properties. 491 

415B]. 
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Badowments— contd. 

superstitious uses, validity of endowments for 477 fS 4041 
tanks, of. 500 [§ 423AJ. ’ 

Transfer of Property Act. sec. 123, and endowments, 480 [§ 4071 
transfer of right of management. 496 [§ 420}. 

Trusts Act 2 of 1882 whether applies to. 480 [§ 407], 
trustees, interposition of. whether necessary, 480 [§ 4071 
trustees, vesting of property in. 485 [§ 413). 
will, endowments created by. 480 [§ 407(1)] 
worship in temple, right of. 503 (§ 425). 

„ fee for admission, 503 (§ 425]. 

on setting aside alienations, by a widow, 232 [§ 188]. 

by a coparcener in Bombay, Madras and Madhya 
Pradesh. 336 f§ 268(2)]. 

in Bengal and U.P.. 338 [§ 269(2)]. 


maintenance, and, 592 [§ 544A]. 

when Government takes by escheat. Mit., 140 (§ 59]; Day., 159 fS 92]; 
Stridhana, 198 [§ 158]. 

Estoppel— 

adoption and. 569 f§ 513], 

reversioner, to alienation by widow, of, 236 [§ 191], 237 (§ 192]. 

Exclusion from inheritance— 

after-born son of disqualified heir, 165 [§ 105]. 
blindness. 162 (§ 98]. 

Caste Disabilities Removal Act. 1850. effect of. 161 [§ 97]. 164 [§ 102]. 

caste, loss of. 161 (§ 97). 

conversion from Hinduism, 161 (§ 97). 

deafness. 162 [§ 98). . 

disability arising after succession, 164 [§ 103). 

disability does not exclude heir of disqualified person. 164 f§ 102). 

except where heir is an adopted son, 164 (§ 102]. 
disability only personal. 164 (§ 102]. 

disability, removal of. after succession has opened, 164 [§ 104). 

dumbness. 162 (§ 98). 

effect of. 164 (§§ 101. 102], 165 [§ 105). 

females, grounds on which they may be excluded from inheritance. 164 f§ 100]. 

Hindu Inheritance (Removal of Disabilities) Act. 1928, 73 (§ 4], 163 (§ 98). 

idiocy. 162 [§ 98]. 

lameness. 162 (§ 98]. 

leprosy. 162 (§ 98]. 

lunacy. 162 [§ 98). 

maintenance of disqualified heirs, 166 (§ 110). 
mental defects, 162 (§ 98). 
murder and. 163 [§ 99]. 
physical defects and, 162 [§ 98]. 
religious order, adoption of. 166 [§ 111], 
removal of disability, 164 (§ 104]. 
subsequent disability, effect of, 164 f§ 103]. 
unchastity of female heirs and, 161 [§ 96], 

Exclusion from joint family property—> 

limitation against excluded member. 294 [§ 235(3)]. 
rights of excluded coparcener, 294 [§ 235(3)]. 

Elxclusion from partition— See Exclusion from inheritance. 

after-born son of disqualified coparcener. 166 [§ 109]. 
disabilities which bring about, 165 (§ 106]. 

Hindu Inheritance (Removal of Disabilities) Act, 1928, 166 [§ 107(2)]. 

lunacy at time of partition and, 165 (§ 107). 

maintenance of disqualified coparceners. 166 [§ 110]. 

religious order, adoption of. and. 166 [§ 111]. 

removal of disability, 166 (§ 108]. 

Executors 

power of, to dispose of property. 452 [§ 376A]. 
probate, where necessary, 450 [§ 375]. 
vesting of estate in, 451 f§ 376J. 
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Executory bequest— 

executory bequest, 464 [§ 389]. 

Factum valet— 

adoption, and. 512 (§ 4341. 
marriage and, 512 [§ 434]. 

Family business— See Ancestral business. 

a heritable asset, 287 [§ 234]. 

debts contracted i§§ 194A. 195]. 

enquiries as to necessity for 298 0(3)1, 

joint family firm, characteristic of, 287 [§ 234J. 

S"iSrot■2^[^^3V,!■2^ [I 2401. 

''““‘"aloption, ah-n|t;°-,hy Pcior ^O’ ailpUvl- father by gift or 

right‘of^fathir^?oJgive =°'^,‘t"to^\®doUd^son, 558 [§ 495], 
adoptive father, ^hether entitled ^J^hent 

adult son, '^hen father bou _ Alienation. 

alienation by, of ancestral property-^ 275 [§ 226], 

SSsi S’ka ‘s£» 

sr ‘AS »;,S ■ k II sil: 

change of religion by, guardianship, 577 IS 

K°^afnst f f,"Vo1;i!iy‘"o‘1;is^ 223(5)1, 

fift ior?amif:y|en^^^ 'I 5 Y/’.431. 

guirdLntw" right of father to, 575 [§ 518]. 

insolvency ot. 332 (§ 265(2)). ^ 290]. 545-546]. 

sr .tfof »!• j? a ;|«'«•> 

fA vs&r- 

partition, =hare on,^^^ 2241. „t „£ his debts, 374 [§ 2951. 

sale by father ^ deereTaglinT^ther lor his debts, 363 (§ 294]. 

Ilparate’‘property, power over, 269 ^[§ 

5S.uVl“ ns n«. 

EjrspU'Vt s^ 

Mayukha, 192„i§ 'V/,,"''' 

Mitakshara, 188 (§ 1471. 

Father’s daughter’s son See Sisters son. 

Father’s daughter’s daughter’s son _ 

as a bandhu, Mitakshara, 133 (§ 54(7)1. 

Father’s daughter’s son’s *«“- .gj, 

as a bandhu, Mitakshara, 132 1§ 54(6)1. 

Father’s father— See Father^ jg 72(34)1. May.. 151 [§ 77(13)]: Day.. 1 
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Father’s father’s daughter’s son— 

as a bandhu, Mitakshara. 133 [§ 54(17)]. 

Father’s father’s daughter’s daughter’s son— 
as a bandhu. Mitakshara. 133 [§ 54(24)]. 

Father's father’s daughter’s son’s son— 

as a bandhu. Mitakshara, 133 f§ 54(23)]. 

Father’s father’s father— 


as an heir, Mit., 119 [§ 43(18)], 149 [§ 72(49)]; Day., 158 [§ 88(19)] 

Father’s father’s mother— 

’ 72(48)]: Day., 158 [§ 88(20)] 

estate taken by, in mherited property. 201-205 [§§ 168 - 171 ]. 

Father’s father’s sister’s son— 

as a bandhu. Mitakshara. 122 f§ 46(4)]. 134 [§ 54(11 3)] 
as a sapmda, Dayabhaga. 158 f§ 88(24)]. 

Father’s father’s sister’s sou’s son_ 


as a bandhu. Mitakshara. 134 f§ 54(11 7)]. 
Father’s father’s son’s daughter’s son— 

as a bandhu. Mitakshara. 133 [§ 54(1 20)]. 
Father’s father’s son’s daughter’s daughter’s son— 
as a bandhu. Mitakshara, 134 [§ 54(1 31)]. 
Father’s father’s son’s daughter’s son’s son— 


as a bandhu. Mitakshara. 133 [§ 54(1 29)]. 
Father’s father’s son’s son’s daughter’s son— 

as a bandhu. Mitakshara, 133 [§ 54(1 27)]. 

Father’s maternal grandfather— 


as a bandhu. Mitakshara. 134 [§ 54(11 1)]. 
Father’s maternal grandfather’s daughter’s son— 
as a bandhu. Mitakshara. 134 [§ 54(11 5)]. 

Father’s maternal grandfather's son— 


as a bandhu. Mitakshara. 134 [§ 54(11 2)]. 
Father’s maternal grandfather’s son’s son— 


as a bandhu. Mitakshara. 134 [§ 54(11 4)]. 

Father’s maternal grandfather’s son’s son’s son— 
as a bandhu, Mitakshara. 134 [§ 54(11 8)]. 

Father's maternal grandfather’s son’s daughter’s son— 
as a bandhu. Mitakshara. 134 [§ 54(11 10)]. 

Father’s maternal grandfather’s son’s son’s daughter’s son— 
as a bandhu. Mitakshara. 135 [§ 54(11 20)]. 

Father’s maternal grandfather’s son’s son’s son’s son— 


as a bandhu, Mitakshara. 135 [§ 54(11 16)]. 

Father’s maternal grandfather’s daughter’s son’s son— 
as a bandhu. Mitakshara. 134 [§ 54(11 11)]. 

Father’s maternal grandfather’s son’s daughter’s son’s son— 
as a bandhu. Mitakshara. 135 (§ 54(11 21)]. 

Father’s maternal grandfather’s daughter’s daughter’s son— 
as a bandhu. Mitakshara. 134 f§ 54(11 12)]. 

Father’s maternal grandfather's son’s daughter’s daughter’s son— 
as a bandhu. Mitakshara. 135 f§ 54(11 24)]. 

Father’s maternal great-grandfather— 
as a bandhu. Mitakshara. 136A. 

Father’s maternal great great-grandfather— 
as a bandhu, Mitakshara, 136A. 
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Father’s mother— 

as an heir to her grandson, Mit., 117 [§ 43(12)], 148 [§ 72(13)]; May., 150 
[§ 77(ii)]; Day., 158 [§ 88(14)]. 

whether takes a limited or an absolute estate, 201 [§ 168], 203 [§ 17J]. 
as a stridhana heir, whether takes an absolute or a limited estate— 

in Bombay, 205 [§ 171]. 
in other States, 203 [§ 169]. 

partition, rights on. Mitakshara. 405 [§ 317]. 

Dayabhaga, 436 [§ 354]. 

suit for, whether is a necessary party to, 425 [§ 333(2)(ii)]. 

Father’s mother’s brother— 

as a bandhu, Mitakshara. 134 [§ 54(11 2)]. 

Father’s mother’s brother’s son— 

as a bandhu, Mitakshara, 121 [§ 46(3)], 134 [§ 54(11 4)]. 

Father’s mother’s sister— 

as a stridhana heir to maiden’s property, in Bombay. 186 [§ 145]. 

Father’s mother’s sister’s son— 

as a bandhu, Mitakshara, 121 [§ 46(3)j, 134 [§ 54 (II 5)]. 

Father’s paternal uncle— 

as an heir, Mitakshara. 119 [§ 43(19)]; Dayabhaga. 158 [§ 88(21)]. 

Father’s paternal uncle’s daughter’s son— 

as a sapinda, Dayabhaga, 158 [§ 88(31)]. 

Father’s paternal uncle’s son— 

as an heir. Mitakshara, 119 [§ 43(20)]: Dayabhaga. 158 [§ 88(22)]. 

Father’s paternal uncle’s son’s daughter’s son— 
as a sapinda, Dayabhaga, 158 [§ 88(32)]. 

Father’s paternal uncle’s son’s son— 

as an heir. Mitakshara, 119 [§ 43(21)]; Dayabhaga. 158 [§ 88(23)]. 

Father’s sister— 

as a stridhana heir to maiden’s property in Bombay, 186 [§ 145]. 

as an heir in Bombay, 138 [§ 56], 143 [§ 64(2)]. 

in Madras. 138 (§ 56]. . ^ 

whether takes an absolute or limited interest inherited property— 

m Bombay 's ivn 

f§ 171]. 

in Madras, 

[§ 169]. 

Father’s sister’s daughter’s son— 

as a bandhu, Mitakshara, 133 [§ 54(1 24)]. 

Father’s sister’s son— 

as a bandhu, Mitakshara. 121 f§ 46(3)], 133 [§ 54(1 17)]. 
as a sapinda, Dayabhaga, 158 [§ 88(18)]. 

Father’s sister’s son’s son— 

as a bandhu, Mitakshara. 122 [§ 46(3)], 133 [§ 54 (I 23)]. 

Father’s son’s daughter’s son— 

as a bandhu, Mitakshara. 132 [§ 54(1 5)]. 

Father’s son’s daughter’s daughter's son— 

as a bandhu, Mitakshara, 133 [§ 54(1 11)]- 
Father’s son’s daughter’s son’s son— 

as a bandhu, Mitakshara, 133 [§ 54(1 9)]. 

Father’s son’s son’s son’s son— 

as heir, Mitakshara, 119 [§ 43(22)]. 

Fellow student— 

as heir. Mit., 139 [5 57]; Day., 159 [§ 91]. 


203 [§ 
202 [§ 


170(2)], 205 
168(4)], 203 
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Female Bandhus— 

Bombay, in, 138 [§ 56]. 

Madras, in. 138 [§ 56j. 

Female heirs— 

Benares and Mithila. in, 142 [§§ 61 A, 621. 

Bengal, in. 142 [§ 61]. 

Bombay, in, 143-146 (§§ 64-70]. 

daughters of collaterals, 146 [§ 70]. 

of descendants. 146 f§ 70]. 
half-sister, 144 f§ 66]. 
sister, 144 [§ 65]. 

widows of gotraja sapindas, 145 [§ 68]. 
of samanodakas, 146 [§ 69]. 

estate (limited or absolute) taken by, or succession to property inherited from— 
females, in Bombay. 205 [§ 171 . 

in other States. 203 f§ 169]. 
males, in Bombay, 203 [§ 170]. 

in other States, 201 [§ 168]. 

Hindu Law of Inheritance (Amendment) Act, 1929, female heirs under, 142-144 
[§§ 61A to 66]. 

Madras, in. 143 [§ 63]. 

Mitakshara school, under. 142 f§ 61A]. 
powers of. over inherited property. 206-253 [§ 174-201]. 
remedies against unauthorised acts of. 253-260 [§§ 202-211]. 
unchastity of, how far affects exclusion from inheritance, 161 f§ 96], 184 
[§ 139]. 

Firm— 

joint family. 287 f§ 234]. 

insolvency of, 335 [§ 266]. 

Fraud— 

adoption, consent to. when obtained by fraud, 555 [§ 491]. 
benami transactions and fraud upon creditors, 637 (§ 608]. 
gifts in fraud of creditors. 443 [§ 364]. 
marriage brought about by fraud. 507 [§ 427(2)]. 
partition, reopening of, on ground of fraud, 429 [§ 337]. 

Funeral Expenses— 

alienation by widow for. 216, 217 [§ 181A(1)(2)]. 

by manager for. 300, f§ 242], 302 [§ 243]. 
provision for funeral ceremonies of widowed mother on partition. 39o Is oU4|. 
widow, of. whether payable out of husband’s estate or out of her stridhana. 
608 [§ 566). 

Gains of Learning: gains of science— 

Hindu Gains of Learning Act, 1930, 282 f§ 231A]. ooiai 

whether separate or joint familj' property, 281, 282 [§§ 231, 231AJ. 

Gandharva— 

one of the unapproved forms of marriage, 508 [§ 428]. 

Gift- 


acceptance, of. 439 [§ 358]. 

adopted son. gift to. where adoption invalid. 568 [§ 511]. kv 

adoption whether prevents disposal of separate property by adoptive latner oy 

gift. 560 [§ 498]. 

alternative and independent gifts, 464 [§ 388]. 

ancestral property, gift by father. 275 (§ 225], 438 [§ ocoi 

burden of proof where gift made by a Hindu widow, 443 IS 3oJj. 

class, gift to. 462 [§ 386]. 

construction of deeds of gift. 452-454 [§§ 377-378]. 471-476 [§§ 399 to 


contingent. 467 [§ 394]. 
coparcenary interest, of, 320 [§ 258]. 
creditors, gift in fraud of. 443 [§ 364]. 
daughters, to, 185 f§ 143], 472 f§ 401 . 
defeasance, gift subject to, 464 [§ 389]. 
definition of. 438 [§ 356]. 
dharam, gift to, 478 [§ 405]. 
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Gift — contd. 

disposition in favour of unborn person subject to prior disposition. 460 [§ 384]. 

donatio mortis causa, 443 f§ 3651. 

estate unknown to Hindu law, 456 [§ 382]. 

females, gift to. 472 [§ 401]. 

gift over on failure of void prior gift. 464 J§ 387] 

gift to a person whose adoption is invalid, 568 js 511| loiTi/owvM 

gift to niece (Brat) on the occasion of her marriage 222 181B(2)(v)l. 

cift to widow, daughters and other females, )85 [§ 143), 472 |9 4U1J. 
gift to unborn persons. 440-442 (§§ 359, 3601. 
rule as modified by statute, 441 [§ 360]. 

rule of Hindu law, 440 (§ 359]. 

in cases governed by Hindu Disposition of Property Act, 

441 [§ 360], 460-466 (§§ 383-390]. 

gift to unborn person subject to prior interest. 460 [§ 384]. 

rule against perpetuity in regard to gift, 461 Is 385J. 
when unborn person acquires vested interest on transfer 
for his benefit, 461 [§ 385]. 

failure of prior disposition, 464 [§ 387]. . * ^ /«» j n aa-* 

in cases governed by the Hindu Transfers and Bequest Acts (Madras). 441 

[§ 360], 460-466 [§§ 383-390] 

grant of land made by Government limiting descent, 621 [§ 584]. 

idol, gift to. 484 [§ 410]. 
immoral conditions, in. 468 l§ 396J. 
impartible estate, gift of, 439 [§ 357(7^)]. 
independent and alternative gifts. 464 IS 388 . 
inherited property, gift by widow, of. 222 f§ 181B). 

with consent of reversioners. 227 [§ 183]. 
life-interest, reservation of. to donor, 442 l§ 361J. 
malik. gift to a female as. 474 [§ 401(3)]. 
possession, delivery of. 439 (§ 358]. 
registration, 440 [§ 358(2)]. 
religion, for spreading, 478 [§ 405]. 
religious office, gift of, 496 [§ 420(2)]. 
religious or charitable purposes, gift for. 477 ]§ 404]. 
remainder, gift by way of. 466 (§ 390]. 
repugnant condition, effect of, 443 (§ 362]. 
revocation of. 443 [§ 363]. 

rule against perpetuity in regard to. 461 IS 385). 

rule common to gifts and wills. 455-476 [§§ 

separate or self-acquired property. of* 438 [§ 357(1)|. 

son, to, by father, 272 [§ 223(5)]. 275 [§ 225]. 

Transfer of Property Act. 1882. 440 [§ 358(2)]. 
trust, gift through medium of, 443 [§ 366]. 
two or more oersons, gift to* 471 Is 4uuj. 

widow, to. 472 [§ 401]. 

writing not necessary, 440 IS 358]. 

Gonds— 

whether Hindu Law applies to. 75 [§ 6J. 

^'"fTmales who enter the gotra ot a Hindu by marriage 180 (§1301. 
marriage with a girl of the same gotra, validity of. 514 [§ 436(1)]. 

Gotraja Sapinda— See Sapindas. 

adoption by a widow who has succeeded as a. 547 [§ 473]. 

definition of, 104 [§ 37]. iii«^ rs rri 

widows of, as heirs in the Bombay State, 145 [§ 68]. 

Government— stridhana, 198 [§ 158]. 

SMenaE"*? ,^btl!ty"'oAhT G?iemXf ' alen by escheat, 

payment ofoivemment revenue, whether a legal necessity, 392 (§ 243], 
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Grandchildren 

maintenance of. 593 [§ 547]. 

Granddaughter— See Son's daughter. Daughter’s daughter. 

Grandfather— See Father's father. Mother’s father. 

Grandmother— See Father's mother. Mother’s mother. 

Grandson— See Son’s son. Daughter’s son. 

Great grandfather’s daughter's son— 

as a bandhu. Mitakshara. 134 [§ 54(11 3)]. 

Great grandfather's son's daughter’s son— 

as a bandhu. Mitakshara. 134 f§ 54(11 6)]. 

Great grandfather’s son's son’s daughter’s son_ 

as a bandhu. Mitakshara. 134 [§ 54(11 13)]. 

Great grandfather's daughter’s son's son— 

as a bandhu. Mitakshara. 134 [§ 54(11 7)]. 

Great grandfather’s daughter’s son’s daughter— 
as a bandhu in Bombay State, 138 [§ 56]. 

Great grandfather’s son’s daughter’s son’s son— 
as a bandhu. Mitakshara. 135 [§ 54(11 14)]. 

Great grandfather’s daughter’s daughter’s son— 
as a bandhu, Mitakshara. 134 f§ 54(11 9)]. 

Great grandfather’s son's daughter’s daughter’s son— 
as a bandhu. Mitakshara. 135 [§ 54(11 17)]. 

Great grandsons— See Son’s son’s sons. 

Great great grandfather— 

as a bandhu. Mitakshara. r36A. 

Great great grandfather’s daughter’s son— 
as a sakulya. Dayabhaga, 155 [§ 84]. 

Great great grandfather’s daughter’s son’s son— 
as a sakulya, Dayabhaga, 155 [§ 84]. 

Great great grandfather’s daughter’s son's son’s son— 
as a sakulya, Dayabhaga, 155 [§ 84]. 

Guardianship- 

adopted son. guardianship of, 577 [§ 521]. 
age of majority. 574 [§ 516]. 
alienation by guardian— See Alienation, 
caste, loss of, and, 577 [§ 524]. 
conversion of father and, 577 f§ 525]. 

mother and. 578 [§ 526]. 
ward and. 578 f§ 527]. 
de facto and ad hoc guardian. 587 [§ 538]. 
father, right of. to guardianship of minor son. 575 [§ 518]. 

to appoint guardian by will, 584 [§ 532]. 

Guardian and Wards Act of 1890, 73 [§ 4(viii)]. 586-587 [§§ 535-537]. 
guardian appointed by the Court, 585-587 [§§ 533-537). 

alienations by, 586 (§ 536]. 
guardian de facto and ad hoc, 587 [§ 538]. 

guardian whether can bind minor by personal covenant, 580 (§ 529(1)]. 
Ulegitimate children, guardianship of. 577 [§ 522]. 
immovable property, contract for purchase of, 582 [§ 529(2)]. 
lunatic, de facto guardian of, 588 (§ 538A]. 

Majority Act 9 of 1875, 574 [§ 516]. 
marriage, guardian for, 510 (§ 433], 511 [434]. 
minor, capacity of, to act as guardian, 575 [§ 518]. 
mother, right of, to guardianship of minor son, 576 [§ 518]. 
natural guardians, 575-584 [§§ 518-5311. 

acknowledgment of debt by, 584 (§ 531]. 
alienations by, 578 [§ 528], 587 f§ 538]. 
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Goa r dl ans hi p—c 0 n t d. 

natural guardian, 

compromise by. 584 [§ 530]. 

contracts, power to enter into, 580 [§ 529]. 

effect of change of religion by father, 578 f§ 525]. 

by mother. 578 f§ 526]. 
by ward, 578 (§ 527]. 

loss of caste, 578 [§ 524]. 
remarriage of mother, 577 [§ 523]. 
person, of. 575 [§ 518], 578 [§ 527], 584 [§ 532], 588 [§ 534]. 
property, of, 575 [§ 518], 576 [§ 519], 584 [§ 532], 586 [§ 535], 586 [§ 537]. 
recovery of custody of minor, procedure for, 588 [§ 539]. 
testamentary guardians, 584 [§ 532]. 
alienation by, 584 [§ 532]. 

undivided coparcenary interest of minor and guardianship, 576 (§ 519]. 
wife, of, 521 [§ 443]. 

Halal Memons— 

Hindu law, how far applies to, 617 [§ 582], 

of Morvi, 619 [§ 582]. 
of Porbunder, 619 [§ 582]. 

Half-brother— 

as an heir. Mitakshara. 116 [§ 43(9)]. 147 t§ 72(11)]; Dayabhaga, 157 f§ 88(9)]; 
Mayukha, 116 [§ 43(9)], 151 (§ 77(13)]. 

Half-sister— 

as an heir, in Bombay. 118 [§ 43(130(2)], 144 [§ 66], 148 [§ 72(15)], 150 f§ 77]. 

in Madras, 138 [§ 56]. 


co-heirs, when take as tenants-in-common. 89 f§ 31]. 

as joint tenants. 89 (§ 31]. 
per capita, 90 (§ 32]. 
per stirpes, 90 (§ 32]. 
debts, liability of heirs for. 351 f§ 288]. 
female heirs, 142-146 [§§ 61-70]—Sec Female heirs, 
heirs according to— 

Bombay school, 141-151 f§§ 71-77]. 

Dayabhaga, 152-159 (§§ 78-94). 

Mitakshara, 107-141 [§§ 43-60]. 

Hermits— 

succession to, 140 [§ 58]. 

Hindu Adoptions and Maintenance Act, 1956— 

adoptions after the Act to be regulated by the, 993-994, 995, 1036. 

application of the, 980. 

codifying, 989-990. 

commencement of the. 990. 

not retrospective, 994, 1036. 

rules of interpretation of the, 990. 

over-riding effect of the, 993-994. 

title of the, 990. 

act of'adoption (S. 11], 1005, 1007. 

adopte^no^ be adopted more than once 1002. 1003, 

cannot be adopted simultaneously by two persons, 1005, 1007. 
condition of adoption of a valid, 1004-1007. 

deaf or dumb person, whether can be an. 1004. ^ 

if married, cannot be adopted in the absence of custom or usage. 1003, 

if below fifteen, cannot be adopted in the absence of custom or usage, 

restdctionron marriage of the adoptee in the natural family continue 

same ^tatus^in'the^^adoptive’family as the natural bom child. 1008-1009. 
when adopted by .the widow, becomes the adoptive child not only of the 
widow but also of her deceased husband. 1009-1010. 
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Hindu Adoptions and Maintenance Act, 1956 —contd. 
adoption— 

after the Act. to be regulated by the Act, 995. 
all ties in natural family severed on, 1008-1009. 
before the Act, not affected by the Act, 995, 1036. 
by a minor void, 997, 998. 
by a widow, 999, 1009-1010. 

by any person not having the requisite capacity is void, 996. 
cannot be cancelled if validly made. 984, 1015. 

capacity of a male Hindu to take a son or daughter in, 982, 996-998. 
capacity of a female Hindu to take a son or daughter in adoption, 982- 
983, 998-999. 

ceremonies for. 1005, 1007. 

conditions as to the age of the child to be adopted, 983, 1003-1004. 
condition as to the age of the adoptive father. 982, 997, 1006. 
condition as to the age of the adoptive mother, 982, 998, 1006. 
conditions for a valid, 1004-1007. 
consequences of a valid adoption, 984, 1008-1012. 

consequences of a void adoption. 995. , . mnA 

deaf or dumb person, whether can be given or taken in adoption, iuu». 
divesting of estate how far on. 984, 1008. 1011-1012. 
effects and results of a valid. 984, 1008-1012. 
in Hindu Law, 979. 

no divesting of estate already vested before, 1008. 1011-1012. 
not void because moneys given for it, 1002. 1016. 
objects of, 983. 

orphans can be given or taken in, 983, 1000, 1001-1002. 

of a daughter, 979, 1002-1007. 

of a son, 979, 1002-1007. 

of an only son permitted, 1001. 

persons who may be adopted. 1002-1004. 

presumption as to a valid. 984, 1015. 

prohibition of payment In connection with, 1016. 

proof of. 984. 1015-1016. 

prosecution for pa 3 TTient in connection with, luio. 
punishment for payment in connection with. 1016. 
requirements for a valid adoption under the old Uw. 981. 
requirements for a valid adoption under the Act. 982, 99o. 

requisite formalities for, 983, 1005. 1007. innfl 

restrictions on marriage in the natural family contmue even after, 1008, 

results and effect of a valid. 984, 1008-1012. 

results and effect of a void. 995. after 1012-1013. 

right of adoptive parents to dispose of them property, alter, lui^ 

rights under previous adoption sav^. 1036. 

same child cannot be given in adoption t'^^ce ^ver. 983. 1^ 1^^ 
simultaneous adoption of two sons or two daughters prohibitea. 

1007. 

.:ho‘cL^n glv4 i°"cLild in, 983, 1000-1002. 
who may be given in. 983, 1002-1004. 
adoption by a widow, 999, 1009-1010. 

«'J°P«ran da!m"m";^e from adopted son or daughter, 1024. 

cannot cancel adoption validly made, lOlo- 

cannot give adopted son o^d^ughter in adopUon 1000 100 

not prohibited from disposing of his property aiier a k 

absence of any ^“’^-lOl^ determinaUon of adoptive 

adoptive mother—see adoptive father. Also see aeier 

mother. 

of the adoptee, 1003-1004. 

of the adopter. 996. 99f aHnntpd daughter. 1004. 1006. 

si a'. assK; ..... ...«■ 

aged or infirm parents —see parents. 
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Hindu Adoptions and Maintenance Act, 1956 —contd. 

amount of maintenance— see maintenance, 
application of the Act, 990-992— 
wide and extensive, 980. 
arrogatio, 979. 

Arya Samaj [S. 2]— 

follower of, is a Hindu, 990. 

assessment of quantum of maintenance— see maintenance. 

bachelor [S. 14]— , . , . . ^ x i_ 

where a bachelor marries after adopting a child, his wife deemed to be 

the step-mother of the adopted child, 1013-1014. 

Brahmo Samaj [S. 2]— 

follower of. is a Hindu. 990. 

Buddhist [S. 2]~ 

is a Hindu for the purpose of the Act, 990-991. 
cancellation of adoption [S. 15]— 
not permitted, 984, 1015. 

capacity of a female Hindu to take a child in adoption [S. 8] 

See female Hindu. 

capacity of a male Hindu to take a child in adoption [S. 7] 

See male Hindu. 

ceremonies for adoption [S. 11], 1005. 1007. 

datta homam or any other religious ceremonies not essential, 1005, 1007. 

giving and taking essential, 1005, 1007. 
changes brought about by the Act— 
in the law of adoption, 982-984. 
woman treated as in equali jura, 981. 

charge^^S.^27h^^^ claim for maintenance is not a charge against the estate of 
the deceased, unless so provided by agreement, decree of Court, or will, 
988. 1034. 

child— 

abandoned. 1000. 

above fifteen cannot be adopted, in the absence of custom or usage, 

can^be given in adoption only by father, mother or guardian. 1000-1002. 

conditions for adoption of a. 1004-1007. 

daughter can be given or taken in adoption. 1006. 

existence of illegitimate, not a bar to adoption of another child, 1005. 

UlegftTmate minor, entitled to maintenance. 1023-1024, 1028. 

illegitimate, when a Hindu. 991. . . , * 

married child cannot be given in adoption, in the absence of custom or 

of any caste can be given or taken in adoption, 1003. 

only son or daughter, can be given in adoption 1001 

orphan, can be adopted or given in adoption. 983. 1000. 1001-1002. 

parentage not known. 1000. . 

personal obligation of a Hindu male or female to maintain ^.^"or ^ti- 

^ mate and illegitimate children and unmarried legitimate or illegitimate 

daughter, 986, 1023^1024, 1028. 
same child cannot be twice adopted, 983. 1005. 1007. 

Lmultaneous adoption of two sons or two daughters prohibited, 1004. 

we\fa« of including the wishes of the. to be taken into consideration by 
thrCourt before giving permission to the guardian for giving a child 

in adoption. 1001-1002. 
who may be adopted. 1002-1004. 

codification— legislation to codify Hindu Law, 980. 

codifying Act, 989-990. 993. 

^“'"'"Td^p^ions “madT‘lfter'the^ comrifncJmen?’ of the Act to be governed 

adoDtfons m'^Idl^before the commencement of the Act not to be governed 
by the Act, 995-996, 1036. 
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Hindu Adoptions and Maintenance Act» 1956— contd. 

concubine [S. 18], 985. 1017, 1020, 1028. 

keeping of a, by the husband is ground for Hindu wife to claim separate 
residence and maintenance from the husband, 1017, 1020. 
conditions of a valid adoption [S. 11], 1004-1007. 

actual giving and taking essential for valid adoption, 1005, 1007. 
age of the adopter, 996, 998. 

age of the adoptive father in relation to the adopted daughter, 1004, 
1006. 

age of the adoptive mother in relation to the adopted son, 1004, 1006. 
datta homara or any other religious ceremony not necessary for a valid 
adoption, 1005, 1007. 
free consent, 1007. 
in case of a daughter, 1005-1006. 
in case of a son, 1005-1006. 

same child cannot be adopted twice over, 983, 1005, 1007. 
simultaneous adoption of two sons or two daughters prohibited, 983, 
1004, 1006. 
consent— 

valid adoption implies free consent of the persons giving and taking In 
adoption, and of the adoptee if he is major, 1007. 
consent of the wife [S. 7], 996-998— 

for adoption by the husband may be implied, 997. 
necessary for adoption by the husband, 996-998. 
when can be dispensed with by the husband, 996, 998. 
consequences of a valid adoption^See results of adoption, 
consequences of a void adoption fS. 5], 995. 
consideration— 

for giving a child in adoption cannot be enforced in law, 1002 . 
for giving a child m adoption does not make the adoption void, 1002 . 
for giving a child in adoption by the guardian may be allowed with the 
sanction of the Court, 1000, 1002. 
prohibition of, in connection with adoption, 1016. 

punishment for taking or giving consideration in connection with 
adoption, 1016. 
conversion— 

converted wife can claim maintenance (but not separate residence and 
maintenance) from the husband while the marriage subsists, 1021 . 
disqualifies from claiming maintenance under the Act, 1032. 
disqualifies a person from giving son or daughter in adoption, or giving 
consent in the adoption of son or daughter, 1000 , 1001 . 
of the husband entitles the wife to claim separate residence and main¬ 
tenance from the husband, 1017, 1020-1021. 
of the husband or the wife is a ground for dispensing with his or her 
consent in case of adoption by the other spouse, 996, 998. 
convert —See conversion, 
coparcenary and coparcenary property— 

effects of adoption on —See results of adoption. 


court— 

can vary 


amount of maintenance if there is a change of circumstances. 


A W V w • 

discretion of. in fixing quantum of maintenance, 1028. 1030. 
permission of, required by guardian in giving a child in adoption, 1000 


1001 - 1002 . , , 

permission may be given by, to a guardian for receiving pa 3 nnent in 
connection, with giving a child in adoption. 1000 , 1001 - 1002 . 
presumption by. about the validity of adoption where adoption deed 


registered, 1015-1016. _ 3 . • u-\a 

to which application should be made by the guardian for giving a child 
in adoption or receiving payment in connection therewith. 1000 , luuz. 
when Court will give sanction to a guardian for giving child in adoption. 


1000 . 1001 - 1002 . - 

cruelty [S. 18]. 985, 1017. 1018-1019. ^ ^ 

by the husband enUtles the wife to claim separate residence and main¬ 
tenance, 985, 1017, 1018-1019. 
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Hindu Adoptions and Maintenance Act, 1956— contd. 
custom [S. 3(a)]— 

definition of, 992. ^ ^ u r,,. 

may permit adoption of a son or daughter even if above fifteen or 

married, 1003. 

datta homa [S. 11], 983, 1005— *u a ♦ 

not necessary for a valid adoption under the Act, 1005. 

dattaka— 

form of adoption under old law, 979. 

dattaka mimansa. 979— ..t ^ j * mo 

work on adoption written by Nanda Pandit, 979. 

favoured adoption of daughter, 979. 
daughter— 

Ideation of', ?av"brNlndrPandit in dattaka mimansa, 979. 

has no daughter or son’s 

bound®?o^matatain ag®ed or infirm parents, 986, 1023-1024. 

difference of age between adopted daughter and adoptive father. 1004, 

entitled to be maintained by father or mother until marriage, 986, 1023- 

existence of an megltirnate daughter or a son’s illegitimate daughter not 
ex?strce‘°of‘a^o^^tn's s°/n,^or^"“son’s son’s son not a bar to the adoption 
illegiUmate daughter entitled to maintenance from her mother or father 

‘^"“"‘“en^itLd to'te matntfin^ed as a dependent out of the estate of her deceas- 

exlftinl^o;! fs"an^ar“^o"^^-/do-p?rof"^) 1000. 

1025, 1027. 

debts [S. preference over the claims for maintenance, 988. 

1034. 

dependants— , _ nHarfrp nn the estate of the deceased 

‘"'mTle^ or ?em"a‘le"Htadu 'unless created by agreement, decree or will. 

claim'fi"r maintenance of. not preferred to the debts of the deceased. 988. 

liabiUtfofme^'hefrl' of" a'decLsed male or female Hindu to maintain. 

prlfcf^Jes on which amount of maintenance awarded ta. 1028-1032. 
who are, 987, 1024-1025. 


HI/-68 
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iinau Aaopoons and Maintenance Act, 1956— contd 
desertion [S. 18], 1017-1018. 

^98^^^?017^ foi8 separate residence and maintenance, 

what is, 1018. 

determination of adoptive mother [S. 14]—See mothpr 

discretion of the court in awarding maintenance rs 9^1 

disqualifications of persons in giving or taWne nr 

conversion, 1000-1002. ^ ^ tatcing or consenting in adoption— 

minority, 1000-1002. 

renunciation of the world, 1000-1002 

unsoundness of mind, 1000-1002 

divesting of estate [S. 12(b), (c)]. 984, 1008, 1011-1012 

1008, 1011-1012. ^ estate vested m him prior to adoption, 984. 

source of ruinous litigation under old law 984 
dvyamushyayana— ’ ’ 

effect—adoption not recognised by the Act, 1009. 

on adoptions made after the Act, 980 995 
of adoption—5ee results of adoption. ’ 

of registrstion of sdoption d66d“~S€€ rocistratinn nf 

tW 9T3-^^I ofTat?rnc°e' 

estate— 

divesting of —See divesting of estate 
extent of the Act [S. 1], 990. 

father—(also see adoptive father). 

adoptive father cannot give adopted son or daughter in adoption 1001 
bound to maintain minor legitimate and illegitimate sons 986 1023-1024 

1721102?.^'”*" " or illegitimate daughters ?m manage, 986 

bound to maintain his aged or infirm parents, 986, 1023-1024 
bound to maintain his wife, 985, 1016-1021 

®"s*onir‘°daughter"‘t87^'\o24^ dependant out' of the estate of his deceased 

if alive, alone entitled to give or take a son or a daughter in adoption 
with the consent of his wife, 996-997, 1000-1001 ^ 

cnn the consent of the wife in giving or taking a 

son or a daughter in adoption, 996-997, 1000. ^ 

1000-1001^**^^^ giving or taking a son or a daughter in adoption, 
father-in-law [Ss. 19, 21, 22]— 

^^987^ 102T-1^23 widowed daughter-in-law under certain circumstances, 

heirs of father bound to maintain his widowed daughter-in-law out of 
# 1 estate under certain circumstances. 1025. 

lemale Hindu—also see mother, wife, widow, daughter. 

adoption by a. who has not the requisite capacity, void, 998-999. 
bound to maintain minor legitimate and illegitimate sons. 985. 1023-1024 

legitimate and illegitimate daughters until marriage, 

^^00* lU^D* lU^f« 

bound to maintain aged or infirm parents, 985. 1025, 1027. 

can be given or taken in adoption, 983, 1002-1004. 

capacity to take a son or a daughter in adoption under old law. 981. 

capacity to take a son or a daughter in adoption under the Act, 981, 998- 

entitled to be maintained as a dependant out of the estate of her deceas¬ 
ed son or daughter, or of her deceased father’s father or father’s 
mother, or of her deceased father’s father’s father or father’s father’s 
mother, or of her husband, 1024-1028. 
entitled to be maintained by her husband, 1016-1021. 
minor, cannot adopt, 998. 
of unsound mind, cannot adopt, 998. 
treated as equali jura under the Act, 981. 
formality [S. 11], requisite, for adoption—See ceremonies, 
gifts to persons whose adoption is void, 996. 
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Hindu Adoptions and Maintenance Act, 1956—contd. 
giving and taking [S. 11]— 

of the child essential for a valid adoption, 1005, 1007. 
guardian^^S^^9h^ of the Court required for giving a child in adoption by. 1000. 

pemission^of the Court required for receiving payment by a. in connec¬ 
tion with giving a child adoption. 1004. 1006. 
when entitled to give a child in adoption, lOOO-lOOi. 

^fxtent orifabiUty of, of a deceased male or \°02^^'o28“' 

dependants of a deceased male or female Hindu. 102 d, 1027 1028. 

Hindu Marriage Act. 25 of 1955, 986, 1010. 1017, 1018. 

Hindu Women’s Right to Separate Residence and Maintenance Act. 19 

Hindu Succession Act, 30 of t ^980 1022 

Hindu Women’s Rights to Property Act, 1937, 986, 1022. 

can be adopted under the ,^°®2-1003. 
alone can claim maintenance under the Act 1032. 
who are. for the purposes of the Act. 990-992. 
husband—also see male 

c^ro't ‘a°do"’prwUh"our&e®fons^e^rof the wife, except under certain 

haWng'a^other^wi'fe^Uving entitles a wife to claim separate residence and 

heT« "rarfbiund^o^mkntlin hi" wid out of his estate, 1025-1027. 

illatom^^^ of adoption not recognised by the Act, 993. 

illegitimate children —See child, daughter, son. 

illegitimate daughter—See daughter. 

illegitimate son—See son. 

infirm parents—See parents. 

interpretation of a statute—rules of. 990. 

introductory note, 979-988. 

u7der the Act, 990-991. 

justiflable^c^u^se residence, and maintenance from the husband 

for a. 985. 1016-1021. 

''■■“‘■‘’"fom of adoption, 979, 993 

not recognised under the Act. 993. 
legitimate children-^ee child, daughter, son. 

of hus&nd entitll the wife to claim separate residence and maintenance. 

985, 1017, 1019. 

Lingayat [S. 2], 990— 
is a Hindu, 990. 

"'^‘"‘imoulTof variable by court on change of circumstances, 988, 1033. 

nlTchalgelnlhe estate of the deceased in the absence of 

clafmr?o^r"‘notenTitre-dTo^P^llr^n^ct over the debts of the deceased. 
988, 1034, Win/lii 1032 

^lb\"l"Mh/d«elUd%ntUlefto over the claims for mainten- 

3nc6, 988, 1034. 

definition of. in awarding or fixing. 1028, 1030. 
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Hinda Adoptions and Maintenance Act, 1956—contd. 
maintenance— contd. 

of dependants, 979-980, 1024-1025. 
of the deceased, 987. 

of the widow of a predeceased son, 1021-1023, 1025 

Of the widow of a predeceased son of a predeceased son 1025 

of parents, aged or inOrm. 986, 1023-1024 

or illegitimate daughters, 1025, 1027. 
of unmarried daughter of a predeceased son, 1025, 1027 

^102?"^^^*^^ daughter of a predeceased son of a predeceased son. 1025. 
of widow, 987, 1025, 1026. 

of widowed daughter-in-law, 1021-1023. 1025. 1027 
of widowed daughter, 1025, 1027 
of wife, 985-986, 1016-1021. 
principles of awarding, 1028-1029. 
quantum of, how determined, 1029-1032 
under the Act, 980. 
under Hindu law, 979-980. 
male Hindu— 

adoption by, without requisite capacity, void, 996-998 
bound to maintain wife, 1016-1021. 

bound to maintain legitimate and illegitimate sons, 986, 1023-1024 
°°^86 102^1024^*” legitimate and illegitimate daughters until marriage. 

bound to maintain aged or infirm parents, 986, 1023-1024 

^To21 102^^^"^^^" widowed daughter-in-law under certain circumstances, 

can adopt both son and daughter, 996-998. 

capacity of a. to take a son or a daughter in adoption under old law, 979. 

^^Q 7 Q^^QQ« QQ^’ f^ke a son or a daughter in adoption under the Act, 
yyo^yyo* 

capacity of a. to give a son or a daughter in adoption, 1000-1002. 
capacity of a, to be taken in adoption, 983, 1002-1004. 
heirs of a, bound to maintain his dependants, 987, 1025-1027. 
minor, cannot adopt, 996. 

of unsound mind, cannot adopt, 996—also see father. 

Manu, 901. 
married person— 

cannot be taken in adoption in the absence of custom or usage, 1003, 
1004. 


marriage [S. 12], 1008-1010. 

restrictions on, in the natural family continue to bind the adoptee even 
after adoption, 1008-1010. 

results in forfeiture of the rights of maintenance of the widow, 1025. 
minor [Ss. 7, 8], 996-998 —See child male person; female person. 

cannot adopt, 996, 998. 
mother—also see female Hindu, daughter. 

adoptive, cannot give adopted son or daughter in adoption, 1001. 
aged or infirm, bound to be maintained by son or daughter, 986, 1023- 
1024. 

determination of adoptive mother in certain cases, 1013-1014. 
entitled to be maintained as a dependant out of the estate of the deceased 
son or daughter by the heirs of the estate, 987, 1024, 1027. 
father cannot give son or daughter in adoption without the consent of, 
996-997. 

in the absence of father, alone entitled to give son or daughter in 
adoption, 1000-1001. 

when disqualified to give son or daughter in adoption, 998-999, 1000. 
Nanda Pandit, 979— 

author of Dattaka Mimansa, 979. 
permitted adoption of daughter, 979. 
objects of adoption, 983, 1005. 

orphans can be given or taken in adoption, 983, 1000-1002. 
over-riding effect of the Act [S. 4], 993-994. 
parents [S. 13, 20, 21, 22]— 

aged and Infirm, bound to be maintained by the son or daughter, 986, 
1023-1024. 
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Hindu Adoptions and Maintenance Act, 1956—contd. 
parents—contd. 

bound to be maintained as dependants by the heirs of the estate of the 

son or dsushlcr* 987, 1024, 1027. j 

right of adoptive, to dispose of their property not affected by adoption, 

1012-1013. 

paymentt(Ss. ^9^ IJ]- ^ giving a child in adoption except with 

the sanction of the Court. 1000 1002. 
prohibition of. in connection with adoption, me 
prosecution for. in connection with adoption. 1016. 
punishment for, in connection with adoption. 1016. 

persons^p^bje giving a child in adoption. 1000 - 1002 . 

capable of taking a child in 1004 

^^ihlr^^rth°e^r ^^n^^gL^arS^ cTn ^gfv^a child in adoption. 

wlio^may^be taken in adoption under the Act. 1002-1004. 
who may be taken in adoption under old law. 1003. 

persons governed by the Act [S. 2], 990-991. 

Prarthana Samaj [S. 2], follower of. is a Hindu, 990. 

preemption ®as to the validity of adoption. 984, 1015. 

proof of adoption. 984. 1015— 

onus of proving adoption void, 1015. 

''"“'“lirht^of'adopuv;* paints to dispose of their properties after adoption. 
1012-1013. 

punishrnen^JS._^171,^im6-10n^ payment in connection with adoption, 1016-1017. 
quantum of maintenance —See maintenance. 

"^°"eBuddS'se Hinduism. Jainism or Sikhism is a Buddhist, Hindu, Jain, 

»•>. >»■>- 

1“ IHSS&’E? ..C-. 

....... 

wSss- S... .na •..i-s..'»»“»""» 

under the Act. 082. 990. 

re<,uisiett« 

wHe eniitled to separate residence, and maintenance under cer- 

inc'luded^eThfSetoiUeethe word -maintenance” in the Act. 992. 
results of adoption [S^ 12]^^ privileges in the adoptive family as a 

2 b t‘?eTln'‘lil^nMLily severed. 1009. 

validlv made cannot be cancelled, 1015. 

ks!£i ?> s'.‘“ 
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Ji£‘¥°.Z'T17 

.. 3 , .„ 3 , 

Scheduled^Tribes^[a^2]!^99l—before the Act. 1036. 

operation of the Act. 991 . 

chapter on adoption, 982. 
of the chapter on maintenance 985 
senarn?^ recent legislation. 980-981 ’ 
separa e residence and maintenance- 

Sikh [S.wife-5ee residence, maintenance. 

Act, 991. 

son— ^ sons or two daughters prohibited, 1004, 1005-1006. 

son’s son '[S.^”uo]^ 1*004-^1 o1)6^^*^°” or son’s 

bound 1001. 

and blegitfmate''ui?Ji^a?Hed^diu^^ legitimate 

.986, 1023-1024. ‘”<^rriea daughters, and aged or infirm parents. 

21, 100*4,^1006^ between adopted, and adoptive mother must be at least 
entitled to be maintained daring minority by father and mother. 1023- 

*10oT‘'® ® daughter or son's daughter not a bar to the adoption of a 

son 

by the heirs of the estate 

son of a predeceased son of a predeceased^son fSs 21 221 — 

statutelCl""‘‘^-' 

step-father—interpretation of a, 990. 

sfep-mot‘her-°' b "ktrTrTorto’"herAa?rTag"e:'k'’oT4" 

when adoo1,v^^?r "‘®P-danghter in adoption. 100? 

optive father is a bachelor or widower at the time of adoption. 
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step-mother^o^d^ whom he marries after adoption deemed to be the adop- 

wb/es^other^ tha^^ wife deemed to be the step-mothers of the 

child adopted by their husband, 1013. 

title of the Act [S. I], 990. 

Tribes—See Scheduled Tribes. 

not entitled to 

claim separate residence and maintenance, 1017, 1021. 
unmarried daughter-~Sce daughter. _ 

ly Si h.1.. .K....... .< h.. 

rfpr^ss 0 (l ffithcr s mother* 1025. oi 

ss.s'd.'sfty's."”. 'Sw...® 

her deceased father’s father’s mother. 1025. 
unmarried woman (Ss. 8, 14], 998 „„„ 

•wtr.’vfAy."." s; "“ss-rn wh™... m., 

marry becomes her step-father, 1014. 

unsound mind— ..^nnot validly adopt a son or a daughter, 996, 998. 

t mat o" feTat oftrnT^alMly^ve" son or a daughter in adoption. 

(athe“r may dispense,with the consent of mother for giving or taking a 

whe°re'farther td totht boTh^f, guardian may give a child in adoption. 

1000. 

usage— see custom, 
valid adoption— 

conse°quenceTof a see conditions of a valid adoption; consequences of a 
validity of “adopto^n^ee proof, presumption about validity of adoption; valid 

varfaUon"of the amount of maintenanc^See court, maintenance. 

Vasistha. 979. 

Virashaiva. [S. 2], 990— 
is a Hindu. 990. 
void adoption [S. 51, 995. 

consequences of a, yyo. 

'^‘‘‘°*Idopts. her subsequent husband is the step-father of the adopted child. 

1014 ! 

iS ........ - 

deceased husband, 987, 1025. . 

forfeits right to cnaintenance on remarriage, 1025. 
nnwer to adopt under old law. 9oi, yjy. 
widow*^of a predeceased son—See 

widow of a P''^^®^®^®^ 3 jn?ained^as^a^dependant by the heirs of the estate of 
band’s deceased fathers mother, 1025, 

widow of a son— See daughter-in^-law. 

widowed daughter—See daughter. . , . i , 

widowed daughter-in-law—See daughter-in-law. 

'^“^“"rdopu'a’child hiL subsequent wife is the step-mother of the adopted 
child, 1013-1014. 
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Hindu Adoptions and Maintenance Act, 1956— confd. 
wife— contd. 

consent of all the wives necessary (if there is more than one wife) for 
adoption by the husband, 997. 

dispensed with by the husband for adoption. 


converted wife —See convereion. 

husband, under Hindu law, 985, 1018 
entitled to be maintained by the husband, 985, 1017. 

entitled to claim separate residence and maintenance under the Act on 
certain grounds. 985. 1016-1021. 

any other justifiable cause, 985, 1017, 1021. 

concubine, keeping of a. by the husband. 985, 1017 1020 

conversion of the husband, 985, 1017. 1020. 

cruelty by the husband, 985, 1017, 1018. 

desertion by the husband. 985, 1017, 1018. 

husband having another wife living, 985, 1017, 1019-20 

leprosy of the husband. 985, 1017, 1019. 

grounds for separate residence and maintenance similar to those under 
Hindu Mamage Act, 985-986. 


interim maintenance to. when can be awarded, 1017. 
position under Hindu Married Women’s Right to Separate Residence and 
Maintenance Act, 1946, 985, 1018. 

seniormost. in marriage deemed to be the adoptive mother of the child 
adopted by the husband, 1013. 
unchaste wife —See unchaste wife. 


Hlndo Law 


a branch of Dharma, 1 [Introduction]. 

admixture of religion and ethics with legal precepts, 1 [Introduction], 
appeal to the genius of, 63 [Introduction], 
a living system. 64-65 [Introduction]. 

changes in. brought about by recent legislation. 69-70 [Introduction], 
codification of. 67-68 [Introduction], 
converts to Hinduism, application to, 73 [§ 6]. 

Cutchi Memons, 617 [§ 582]. 

enactments by which Hindu law is applied to Hindus. 73 [§ 5]. 

extent of application of. 72 [§ 3]. 

growth of. airested. 65-66 [Introduction]. 

judicial decisions as a source of law, 63-64 [Introduction]. 

Khojas. 617 [§ 582]. 

legislation modifying or suspending, 72-73 [S 4]. 

Native Christians, 75 [§ 7(2)]. 

new enactments, express mention in. of application of law to persons, 73 [§ 6]. 

not static but empiric and progressive. 64-65 [Introduction]. 

personal law: Rule of presumption. 80 [§ 13A]. 

persons to whom Hindu law applies. 73 [§ 6]. 

persons to whom Hindu law does not apply, 75-76 f§ 7]. 

power of Court to administer, how derived, 72 [§ 2]. 

principles of justice, equity and good conscience to be followed where law is 
silent. 62 [Introduction]. 

Smritis, the basic structure of, 2 [Introduction], 
sources of—See Sources of Hindu law. 

Hindu Law Women’s Rights Act (Mys. 10 of 1933), 103 [§ 35A]. 

Hindu Marriage Act. 1955— 

adoption of religious order [S. 13]— 
ground for divorce, 742, 748. 
advantage, taking of [S. 23]— 

one’s own wrong or disability. 778. 785-786. 
adultery, 702. 727-731. 741. 744-745 [S. 10, S. 13J— 
based on non-access, 728. 
condonation of. 731, 787-789. 
confession of. 729. 
connivance at, 786-787. 
direct proof not necessary. 727-728. 
ground for judicial separation, 702, 727. 
living in adultery is ground for divorce. 744-745. 

long period of gestation of a child bom to the wife, as proof of, 72o 
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Hindu Marriage Act, 1955 — contd. 
adultery— contd. 

meaning of, 727. 

not a ground for divorce in case of casual act of, 659, 744. 
onus and standard of proof in. 727-728. 
age of the parties to marriage, 684, 688, [S. 5]. 
alimony [S. 24, S. 25]— 

pendente lite and permanent. See maintenance. 

apastamba, 653. 
appeal, 816-819 (S.' 28]. 
forum of, 818. 

from decree and order under the Act, 816-819. 

interfer 0 nc 6 by AppeUat6 Court with findings of fact of trial Court, 819. 
letters patent, 818. 
on alimony, 814. 
on costs, 817. 

appellate Court— . . , ^ x • i 

interference by, with findings of fact of trial court, 819. 

application of the Act, 655, 670-671 [S. 2]. 
approbation, effect of, in nullity proceedings, 737. 
asura form of marriage, 653-654. 
bestiality [S. 13]— 

by husband, ground for divorce, 742, 754. 
bigamy [S. 13, S. 17]— 

before the Act, 742, 753. 
ground for divorce, 742, 753. 
punishment for, 765. 

blood blood, half-blood, uterine blood. 673, 675. 

Bombay Hindu Divorce Act 22 of 1947, 753. a * or loaft 

Bombay Prevention of Hindu Bigamous Marriage Act. 25 of 1946. 822. 

Brahma, form of marriage, 653-654. 

Buddhist [S. 2]— 

application of Act to, 670, 671-672. 

ceremonies (S. 656-657, 686, 692, 693, 

certified copies of entries in register of marriage [5. 8J— 
evidentiary value of, 694, 695. 
chsnges 

brought about by the Act, 661-662. 
charge for maintenance or alimony. See maintenance. 

children [S. 1, S. 26]— 
custody of, 814-816. 

illegitimate, whether Hindus. ®^0-®71 672 
jurisdiction of Court in respect of. 814-816 
legitimacy of. in void and voidable marriage. 761-763. 
presumption as to legitimacy of children, 693. 

Civil Procedure Code [S. 21] 

application of, to proceedings under the Act, 772-773. 

codification— , ^ 

need of, in Hindu Law, 654. 

codifying Act, 

See “Interpretation . 

collusion-r^c^dings under the Act. 778, 793-794, 
commencement [S. 1]— 

conception^of^HVndu^marriage under the Act. See nature of Hindu marriage. 
cond1tim?s^^^^a*valid marriage under the Act, 657, 684 [S. 5], 
lILentTt fhe^parties^’684®-688, 733, 739-740, 

ca%artr684®®687!^®24!|li^^^^^^ 739-740, 742, 745-747, 

norT-fufftlment ^of conditions — consequences, 733-741. 

prohibited relationship. 688. 

sapinda relationship. 684. 689. 

penalty for contravention, of conditions, 766-767. 
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Hindu Marriage Act, 1955—contrf. 

condonation [S. 23]— 

compared with forgiveness, 778. 788-789. 
effect of. in case of adultery. 731. 
effect of, in case of adultery and cruelty, 788-793. 
effect of. in case of desertion. 715. 

effect of, in case of resumption of sexual intercourse, 790. 
effect of, in case of other matrimonial offences, 792. 
is not a contingent contract, 791. 
revival of matrimonial offence, and, 791. 
conjugal rights— 

See “restitution of conjugal rights. 

connivance [S. 23]— ^ 

effect of, at matrimonial offence, 778, 793-794. 

consent [S. 5(vi), S. 6, S. 12(1 )(2)]— 
by force or fraud. 733. 739-740. 

of the guardian. 684, 688, 689. ■ u aqq 

of the guardian^ whether necessary in case of a minor bride, boy. 

of the parties to the marriage, 688. 

constitution— 

whether Act contrary to. 684. 
constructive desertion— 

See “desertion", 
consummation of marriage— 

English Law as to. 736. 

inference of impotency from wilful refusal to, /Jb. 
under Special Marriage Act, 736. 
wilful refusal to, 736. 

contract^^^^^^ Hindu marriage is a —see nature of Hindu marriage. 

contravention of certain conditions for a Hindu marriage [b. 17, b. loj. 

punishment for, 765-767. 

conversion (S. 13]— 

ground for divorce, 742, 745. 

co-respondent— 

damages against 775. 
joining of. 774. 
corroboration, 730, 780. 

in matrimonial proceedings, appeal on, 776, 802, 817. 

court maintenance. 802-814. 

appeals, 774, 814. 

appeal on ^der^of ^maintenance pendente life. 802. 

of “'civU -Procedure Code to proceedings under the Act, 

certmed^copies of entries in register of marriages, procedure before, 694, 
695 

collusion in proceedings before, 793-794 

contents and verification o ^ petition before 771-772. 

corroboration of evidence of plaintiff, 780-«82. 

costs, 776. 802. 
costs in maintenance, 802. 
cross petition. 775. ^ 

custody of children, 814-816. 

discretion^o^^^^_^^ relief under the 

in directing custody of children, 814-81b. 

S gr\"ni?n'g'daS?*araL co-respondent 775. 

refuse relief in case of connivance ^?q 7 703 
refuse relief in case 0/ condonation 78^93. 

refuse relief in case of delay, 780. 794-796 
refuse relief in case of collusion, 780, /y3-/y^. 



INDEX 


1083 


Hindu Marriage Act, 1955— contd. 
discretion of— contd. 

in giving maintenance, 797-802, 804, 807-808. th-pe 

in giving leave for divorce petition before expiry of a period of th*ee 

years. 754-758, 

in refusing relief under the Act, 783-785. 
in restricting publication, 778. 
disposal of joint property by. 816 • 

duty of Court, 663-664, 779-780, 797. 
duty of Court in determining maintenance, 809-812 
duty of Court to bring about reconciliation, 779. /9/. 
in camera proceedings, before. 777. 
inherent power to stay of proceedings, 773. 
injunction to prohibit marriage of a minor. 691, 692. 
intervention by third parties, al owing by 774. 
maintenance or alimony pendente lite. 797-802. 

Mwer to issue injunction to preven. marriage of a minor. 691, 692. 

procedure of, 767-777. 
proceedings in, 777-778. 

?econ»t'du°ty of”‘court to bring about, 779, 797. 

;rst^rcUon‘s“on'pubUcation or printing o£ proceedings under the Act. 778. 

cruelty. 701. 715-726 [S. 10] 790-792 

condonation, in case of. 788-789, /yo /yz. 

cruelty and desertion. 714. 
danger to health. 722-724 
defences to the charge of. 724-/25. 
definition of, 701. 715-718. 
ground of judicial separation, 701. 

insanity and, 724. 

intention, 719-720. 704.725 

justification and excuse for, 724-/25. 

matrim(mfa^^ofl?enVe^c as. 715-726. 

?rooMciL"n^^^^ and corroboration. 725-726. 

treated with cruelty, 721-722. 

cross petition, 775. «‘rmirt” 

custody of children—see children . couri . 

custom [S. 3(a)]— , cha 

compared with English rule, 674. 

definition, 673, 674 

loSg the^rirhfo£ In outcasted husband to the society o£ wife. 698 
marriage according to. 693. 

^IgTels^of Prohi»ef|onsh^ 

See ‘^prohibited relationship ♦ 

'g^ro^lTfor refusing relief by court. 778, 794-798, see “court”. 

wiII^as®in*Special Ma^iage Act and English Law, 704. 

condonation, doctrine of ajid. 715. 
consensual separation, whether. 7O6. 
constructive desertion, 708-710. 

"de'fIncy"t^he charge of desertion, 710-711. 

definition, 703-706. 

desertion and cruelty, "14. 

ground for judicial separation, 701. 

ingredients. 703-7()6. 708-710 

offer of reconciliation and 70^^0 

onus and standards of proof, 714-/10. 
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Hindu Marriage Act» 1955— contd. 
desertion— contd. 

period of, 707-708. 

separation, whether necessary to constitute, 706. 
termination of. 712. 
what is. 703-706. 
wilful neglect constituting. 708. 
depravity [S. 14]— 

excessive, ground for waiving three years bar for presenting divorce 
petition, 754, 756-757. 
devala, 654. 

discretion of Court —see “court”. 

disposal of joint property by Court—see “court”, see “joint property**. 
District Court (S. 3(b)]— 

definition. 673. 675, 770-771, see “Court’*, 
divorce [S. 13], 741-754. 

custom, divorce by, 743, 819. 

discretion of court in allowing petition for divorce, before expiry of 
three years from the date of marriage, on the ground of excessive 
depravity or hardship. 754, 756-757. 
distinction between judicial separation and divorce, 660. 
distinction between nullity of marriage and divorce, 659. 
grounds for divorce— 

adoption of Religious Order, 742, 748. 
adultery, 741, 744-745. 
bestiality, husband guilty of, 742, 754. 
by a husband, 659, 741-742. 
by a wife. 659, 660, 741-742. 

co-habitation not resumed for two years or more after decree for 
judicial separation, 749. 
conversion from Hinduism, 745. 
husband having more than one wife alive, 753-754. 
insanity, 745-747. 

judicial separation, failure to comply with a decree of, 749. 
leprosy, 747. 

no resumption of co-habitation for two years or more after decree 
for judicial separation, 749. 

rape, husband guilty of, 754. . . ^ « 

restitution of conjugal rights, failure to comply with a decree of. 

751. 

seven years, spouse not heard of as alive for, 748^749* 
sodomy, husband guilty of, 754. 
venereal disease, 747. 
history of. 654-655. 743. 

judicial separation may be given, m a petition for, 785. 

petition for. not before expiry of three years from the date of tne 

marriage, 754-758. 

remarry, when divorced persons may, 758-760. 
starting point of operation of divorce decree, 758. 


domicile— 

law of, governs personal relations, 670. 
duty of Court—See “Court”. « .. ., ..j. 

exceptional depravity or hardship —See depravity , divorce . 

effect— 

codifying Act, 655-666. 

overriding, of the Act, 655, 682-683. 

previous law, on, 653-654. 

registration of marriage under the Act. 694. 

retrospective, 683. 

English decisions— 

comparison with. 662-663. 
evidence— 

onus and standard of proof, 780. 
in case of adultery, 736-731. 
in case of cruelty, 719. 


“hardship**. 
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Hindu Marriage Act, 1955—contd. 

evidence—contd. 

in case of desertion, 714-715. 
in case of insanity, 725-726. 

statements in petition to be referred to as evidence, 771. 

extent of the Act [S. 1], 670. 
factum valet [S. 7], 694. 

^consent to marriage by force, 733, 739. 

forgivw^ss^ of, in matrimonial offences, 791-792. 

fraud marriage by fraud, 733, 739. 

full-blood [S. 3(c)]— 

definition, 673, 675. 

guardian [S. 6]— 

consent in marriage of, 7 qq 

consent of, by force or fraud. 733, 739. 
effect of marriage without the consent of, 691. 
who can be. in marriage, 690-691. 

half-blood [S. 3(c)] 

definition, 673, 675. 

ground for waiving three years bar lor presenting divorce 
petition, 755-758. 

TndMrEe^lsaf Removal Act. 1946-repeal of, 822. 

Hindu Marriages Validity Act. 1949, 822. 

‘“®‘°%7mparison of the Act with Special Marriage Act, 1954 and English Law. 

661, 662-663. 
of codification, 654. 

^ “ge®lmo|Hmdua 653-654. 

^ 33 . 

‘'""°‘7a7ni!-be'ralL^d by^Ihhd parties 735. 

=^d‘7o^“wlJ;ufrrf^^rm'consurnmate marriage. 736. 

impotency quoad hunc, 736. 

marriage voidable on the ground of. 733. 

medical examination, 73S. 

"" ‘=^Sr^Srlgainst"print?ng ^'‘publishing of. without the permission of 
the Court, 778. See “Court’. 

.0 

insanity [S. 5, o- 74^-747. 

ground for divorce, 742, ___ 

Iround for judicial separation, 701, 727. 

insincerity in proceedings for nullity, 

Act. 665.666^ 
deeming provision. 763. 

how*lSguage to be constructed in case of sections referring to matri¬ 
monial offences. 
intention of 

literal construction. 667-608. 
marginal notes, 669. 

SJ^^etogs^oi legislature, whether can be referred to, 668. 
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Hindu Marriage Act, 1955—contd. 

interpretation— contd. 

recent enactments. 669. 
reference to previous law, 669 
retrospective. 683. 
i-ules of, 666-669. 

SlStlon, proceedings before the Court, 774. 

Jains [S. 2j— 

. , are Hindus. 670-672. 
joint property— 

judicial‘leplrLf?onYs.S°0r70r-73l'‘^"^''“®® ^ct. 816. 

groundsTorl'esTToi^TO^"*^' separation and divorce. 660. 

adultery, 727-731. 
cruelty. 715-724. 
desertion. 703-715 
insanity. 724-726. 
leprosy. 726. 
venereal disease. 726. 

be Sed ln°rpe^Uion' for ilvoTe^m" ^02-703. 

wha? is 702 ^ for divorce, 742. 749-751. 

jurisdiction of Court [S. 29 ]_ 

katayar?a ^65^^^^^ matters under the Act. 767-771. 
legitimacy [S. 7. S. 16]— 

offspring of a Hindu marriage, 693. 

leprosy [I "Jo),‘°?or 726,°74t“747-°^ voidable marriage. 760-765. 

ground for divorce, 742, 747. 

ground for judicial separation. 701. 726. 
lunatic [S. 5. S. 12(l)(b)]— 

ground for judicial separation, 701, 727. 

for divorce, 742, 745-747. 
marriage of a. 687, 745. 

Madras Hindu (Bigamy Prevention and Divorce) Act, 6 of 1949, 822 
maintenance [S. 24. S. 25], 797-814— 

appeal from order awarding or refusing, 814. 

pendente iite, 797. 

can be in favour of unsuccessful spouse, 807. 
charge for maintenance, 813. 
conduct of parties. 812. 

costs of proceedings in, discretion of Court, 802. 

discretion of Court in awarding, 800-801, 804, 807-808 

enforcement of order of, 802. 

either husband or wife can get it, 797, 803. 

pendente Iite, 797-802. 

permanent, 802-814. 

quantum of, 800-801, 809-812. 

second appeal in case of, 814. 

variation of order for maintenance, 813. 

Manu. 653. 

Marriage —See “conditions of a valid”, “history of”, “nature of a Hindu'*. 

“presumption about”, 
matrimonial offence— 
collusion, 793-794. 
condonation, 787-791. 
delay. 794-796, - 

knowledge of, 789. 
reconciliation, 797. 
revival of, 791-792. 
medhatithi, 653. 

mental capacity [S. 5], 684, 687. See “insanity”, “lunatic”, 
minor [S. 5. S. 6. S. 12(l)(c )]—See age of parties, consent, conditions of 
marriage, guardian. 
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Hlndo Marriage Act, 1955— contd. 
minor bride— 

consent of guardian whether necessary for, 689. 
guardianship in marriage for, 689. 
marriage without consent of a guardian. 691. 
suit for injunction to prevent marriage of a. 692. 
monogamy [S. 5], 654, 656, 684, 685-686. 
does not contravene art. 25, 687. 

Native Converts’ Marriage Dissolution Act, 1866, 745. 
nature of Hindu marriage under the Act, 656-657— 

conception of a Hindu marriage under the Act. 657, 685-686. 
whether a sacrament or a contract, 653, 685-686. 

neglect—See wilful neglect. ^ _ • * * „ 

non-registration of marriage, consequences of— See registration. 

nullity of marriage (S. 11, S. 12], 731, 731-741. 
delay in instituting proceedings, 737. 

distinction between nullity of marriage and divorce, gSy. 
efifect of, on legitimacy of children, 760-765. 

insincerity, on, 737. 
approbation on, 737. 

consent to’marriage obtained by force or fraud, 739-740. 

idiocy, 738. 
impotency. 734-736. 
lunacy. 738. 

pre7ntfcy''o£‘'rSponS b^a person other than the husband, at 

wiKul reTJsaf of'therespJndenVto consummate marriage, 738. 
offence— See matrimonial offence. 

penaltyo[S.a8]-e marriage, 694, 695 also see punishment, 

pendente lite alimony or maintenance—See maintenance. 

pending proceedings [S. 29]— 

in case of restitution of conjugal rights, 701. 

savings of, 819-822. 

permanent maintenance— See maintenance. 

^ governed by the Act, 655. 671-673. 
who are Hindus. 655. 671. 
who can be guardians. 690-692. 
petition—See Court, cross-petition. 

polygamy. 654. 

punishment for. 765. 

powers of Court [S. 23]— ^. . . PniiH 

in proceedings under the Act—See Court. 

preamble, 665—See introduction. 

^'■^^"^effecT of. at the time of 'carriage 733 740-741. 
ground for nullity of marriage. 733. 74U /4i. 

presumptions— 

as to validity of marriage. 693 

printing or° o/ p^eedin^s under the Act [S. 22]- 

proceedlngl^under^fhe" Act-See Court, pending proceeding, procedure. 

prohibited relationship (S. 3(g)] 
definition of. 674. 
degrees of, 674. 681, C88-689. 731. 

proof—onu.s and standard of 

See court, evidence, procedure. 

property— , / qi« 

joint, disposal o/- 
punishment fS. 6. S. 17. S. 18) 

^^n^ra"ven\1^n of the provision^ the Act. 766-767. 
for failure to register marriage. 695. 
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EUndu Marriagre Act, 1955—contd. 
rape [S. 13]— 

by husband, ground for divorce. 742, 754. 
reconciliation [S. 23], 779, 797— 
duty of court to, 779. 
offer of, 712-713. 

refusal to consummate marriage— See consummation of marriage, 
registration [S. 8]— 

consequences of non-registration, 695. 
of marriage, 694-695. 
reliefs in matrimonial causes, 658. 

religions order, 742, 748— See adoption of religious order, 
remarriage— 

before disposal of appeal against decree of nullity, 733, 759, 760. 
effect of remarriage before expiry of one year, 759. 
when divorced person may remarry, 758-759. 
res judicata, 775-776. 
repeal, 

of other Acts, 822— See effect, savings. 

reside, 

meaning of, 768-770. 
restitution of conjugal rights— 
basis, 696. 

decree for, how executed, 700. 
defences to the petition of, 698-699. 

(a) reasonable or just cause, 698-699. 

(b) separation by mutual consent, 699-700. 
delay in instituting proceedings for, 699. 

effect of non-compliance with a decree of, 742, 751. 
history of, 696. 

importance of the decree of, 696. 
pending proceedings for, the date of the Act, 701. 
petition for, to the district court, 697. 
when decreed, 697-698. 

restrictions against printing or publishing proceedings under the Act [S, 22), 
778. 

retrospective— 

whether the Act is, 683. 

Rig-Veda, 653. 
sacrament— 

whether Hindu marriage is a, 652-653, 685-686, 693. See contract, nature 
of Hindu marriage, 
sagotra marriage, 684, 819. 
saplnda marriage— 

prohibition against, 684, 689. 
sapinda relationship [S. 3(f), S. 5]— 
definition, 673, 676-681. 
effect of, on validity of marriage, 689. 
sapta-padi [S. 7], 692— 

whether an essential requirement for marriage, 692. 

Saurashtra Hindu Divorce Act, 3 of 1952, 822. 

Saurashtra Prevention of Hindu Bigamous Marriage Act 5 of 1950, 822. 
savings [S. 29], 819— See repeal, effect. 

Scheduled Tribes [S. 2]— 

exempted from the operation of the Act, 671, 672. 
scheme of the Act— 

different from the Special Marriage Act, 661. 

seven years— 

ground for divorce. 742. 
respondent not heard of for, 748-749. 
sexual intercourse— 

effect of resumption of, 790-791. 

Sikhs [S. 2]— 

are Hindus. 670. 

Special Marriage Act 43 of 1954, 656. 

comparison with Hindu Marriage Act, 661. 
decisions under, 662. 

refusal to consummate, marriage under, 736. 
scheme of, 661. 
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Hindu Marriage Act, 1955—corUd. 

sodomy [S. 13]— 

by husband, ground of divorce, 742, 754. 
solemnization of a Hindu marriage —See ceremonies. 


summary— 

of the provisions of the Act, 655-664. 
taking advantage of one’s own wrong or disability [S. 23], 785-786. 
title of the Act, 670. 
third parties— 

intervention by, in proceedings under the Act, before the Court, 774. 
usage —See custom, 
uterine blood [S. 3(d)]— 
definition, 673, 675. 
ultra vires— 

whether Act is, 687. 
valid marriage— 

conditions to, under the Act. See conditions of a valid marriage. 

venereal disease [S. 10, S. 13], 701, 742— 
ground for divorce, 742, 747. 
ground for judicial separation, 701, 726-727. 
verification of petitions [S. 20], 771-772. See petitions, 
void marriage [S. 11], 659, 731-733. 

distinction between void and voidable marriage, 659. 
grounds of, 731-733. See nullity of marriage, 
legitimacy of children of, 760-765. 
voidable marriage [S. 12], 658, 733-741. 

distinction between void and voidable marriage, 659. 

grounds of, 734-741. 

legitimacy of children of, 760-765. See nullity of marriage. 

wilful neglect [S. 10], 702, 708. 

ground of judicial separation, 702. 

Hindu Minority and Guardianship Act 32 of 1956— 


ascetic [S. 6]—iSce Yati or Sanyasi. 

embodies the principle that welfare of the minor is the paramount con¬ 
sideration of the Court, 957, 976. 
over-riding effect of the (S. 5], 956, 961-962. 
supplements Guardians and Wards Act, 1890 [S. 2], 956, 959. 
to whom it applies [S. 3], 959-960. 
adopted daughter [S. 7)— 
guardianship of, 965. 
adopted son [S. 7]— 

guardianship of, 9b5. 
application of the Act [S. 3], 959-960. 

changes^^^^^^ about by the Act. 956-957. 

ap^u^luaSfans^er Guardians and Wards Act, 1890, in 
exercise of its ordinary original jurisdiction, 953 
Dower to appoint guardians in its inherent jurisdiction, 953. 
power to appoint guardian of a minor’s interest in coparcenary property 

not affected by the Act, 975, 

ustody of a minor, with the mother if it is below five years, 962, 963- 
964. 

mlgitiSate mtaor^^mother' and alter her the lather is the natural 

legitimate°’mfnor^*father and alter him the mother is the natural 

minded minor^girt^husband is the guarihan, 962, 964. 
minor cannot be a guardian of the property of a minor, 973-974. 
natural guardian of a minor, 962-965. 
commencement of the Act (S. 1), 958. 

conversion^^^_^^^^_^^ of woman acting as a guardian, 962, 965. 


hX/49 
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Hindu Minority and Guardianship Act 32 of 1956—contd. 

coparcenary property [Ss. 6. 12], 962-963, 975. 

guardian cannot be appointed of the interest of a minor in, under the Act, 
975. 

power of High Court to appoint in its inherent jurisdiction the guardian 
of, not affected by the Act, 975. 

court— 

forum for application for sanction of, 968. 

power of Court to sanction any mortgage, charge or transfer of any 
immovable property of a minor, or lease thereof for a longer period, 
965, 967-968. 

to which an application should be made for sanction, 965, 969. 
custody of minor below five years [S. 6], 962, 963-964. 
de facto guardian— 

not to deal with a minor’s property, 974. 
powers of, abrogated by the Act, 957. 
disqualifications [S. 6J— 

for acting as natural guardian of a minor, 962, 965. 
effect [S. 5]— 

over-riding effect of the Act, 956, 961-962. 
extent of the Act [S. 1], 958. 
father— 

ceases to be a natural guardian of his minor daughter on her marriage. 

964. 

does not include step-father, 963, 965. 
natural guardian of a minor, 962-964. 

not entitled to the custody of minor children below five, 962-964. 
not entitled to be the guardian of illegitimate minor child while the 
mother is alive, 962, 9C3-964. 

not entitled to be a guardian of undivided coparcenary interest of a 
minor, 962, 963. 

power to appoint by will a testamentary guardian of the minor children, 
970-973. 

when disqualified from acting as a guardian of his minor children, 962. 

965. 

guardian— 

classes of, under old Hindu Law, 953. 
definition of, 960-961. 

in appointment of, by Court, welfare of the minor to be the paramount 
consideration, 976. 

minor incompetent to act as a guardian of the property of any other 
minor, 973-974. 

natural guardian, and their rights and power, under old Hindu Law, 954. 
not to be appointed for minor’s undivided interest in coparcenary pro¬ 
perty, 975. 

personal covenants of guardian cannot bind minor, 965, 967. 
powers of, 965-973. 

restrictions imposed on the powers of, 956. 
testamentary guardians under Hindu Law, 954-955. 

Guardians and Wards Act, 1890, 953, 955. 

does not affect powers of natural and testamentary guardians under 
Hindu Law, 955. 

High Court and District Court can appoint guardians under, 953. 

S. 8 of Guardians and Wards Act, 1890, saves right of appointment of 
guardians under Hindu Law, 953. 

test to be applied by courts in appointing guardians under, 955-956. 
guardianship to adopted daughter [S. 7], 965. 
guardianship to adopted son [S. 7J, 965. 

hermit— 

See vanprastha. 


^owL to appoint guardians under Guardians and Wards Act, 1890, 953. 
power to appoint guardian of undivided coparcenary interest of a minor 
unaffected by the Act, 975. 


Hindus [S. 3]— 

who are, 959-960. 
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Hindu Minority and Guardianship Act 32 of 1956— contd. 
husband— 

guardian of minor wife, 962, 964. 

Indian Majority Act. 1875. 953. 
illegitimate child —See child, 
interpretation— 

limitation of ’powers of a natural [S. 8], 965, 967-968. 

Manu. 953. 

set aside unauthorised alienations by a guardian. 966, 968. 
cannot be bound by personal covenants entered into by a guardian, 965, 

cannot be the guardian of the property of another minor, 973. 

drfacfo°gutrdUn no^ent^t?od’to®d4afwith the property of a, 974. 
definition of, 960-961. 

°be^a Tut"d4‘’n o^' ^Lr chi^d, 963 965. 

?„^d^v^dTd^L?e\Tsf = ra^^'V^ guardian not to be 

a°^'trL the paramount consideration in appointment of a 

guardian by Court, 957, 976. 

minority— , , ... 

under Hindu Law, 953. 
under Indian Majority Act, 1875, 953. 

'"°“'"c7ases to be natural guardian of her minor daughter on her marriage, 
962, 964. ... Q.. 

^a°tu%aT guardian l‘f"{e^iti"m7l/ minor’s person and property after the 
natura^’guardifn^'of illegitimate children in preference even to father, 
rig®h7to®the custody of minor children below five, in preference to the 
right‘l7’acfas1uardian of minor children in the l«e time of the father 

po^^ftV^^P^ra children, where 

father has predeceased the 
when disqualified to act as a guardian. 962, 965. 

Narada, 953. 

"^‘“'^alfenaUonf 7 immovable property by, without the sanction of the Court, 
voidable, 966-969. 

definition of, 962-965. - 

UmiS on°pow7rof"l natural guardian to deal with minor's immov- 

li,^l’ution°on"power7fa-natural guardian to bind a minor by a personal 

covenant, 967. 
of a Hindu minor. 962. 

^^erl o'; not'affected by Guardians and Wards Act, 1890, 955. 

- 3 , - 3 . 

lle^moth77°ot\ na“u«7gu7rdfan of a minor step-child, 963, 965. 
under Hindu Law, 953. 

over-riding effect of the Act [S. 5], 956, 961-962. 

power to bind minor by. 967. 
persons governed by the Act [S. 3], 959-960. 

powers- guardian abohshed b^ ^th^ Act J57^,974^^^^^^^ 

of I gurrdilS uSdfr oM Hindu Law to deal with minor's property. 954. 



1092 


PRINCIPLES OF HINDU LAW 


Hindu Minority and Guardianship Act 32 of 1956—c<mfd. 
powers— contd. 

Court to appoint guardian of coparcenary interest of a minor, 

of a guardian to bind a minor by a personal covenant, 967. 
preamble, 958. 

principal changes brought about by the Act, 956. 

restrictions imposed by the Act on the powers of natural guardians to deal 
with minor’s property [S. 8], 956-957, 967-968. 
sanyasi [S. 6]— 

cannot be the guardian of a minor, 962, 965. 

Schedule Tribes (S. 3]— 

exempted from the operation of the Act, 960. 
step-father [S. 6]— 

not a natural guardian of a minor step-son, 963, 965. 
step-mother [S. 6]— 

not a natural guardian of a minor step-son, 963, 965. 
supplemental enactment [S. 2], 959. 
testamentary guardian— 

powers of, 955, 970-973. 
power of a father to appoint, 970-971. 
power of a mother to appoint, 970, 972. 
power of a widow to appoint, 970, 972. 
powers of, under old Hindu Law, 954-955. 

powers of, not affected by Guardians and Wards Act, 1890, 955. 
restrictions imposed on powers of, 956. 
title of the Act [S. 1], 958. 

Vanprastha— 

disqualified to be a guardian, 962, 965. 
welfare of minor— 

to be paramount consideration with Court in appointing a guardian, 957, 
976. 

widow— 

power to appoint testamentary guardian, 970, 972. 

Hindu Succession Act 30 of 1956— 


Act applies to agricultural lands, 843. 

Act not to apply to certain properties [S. 5,] 845-846. 

acts repealed by the Hindu Succession Act 30 of 1956 [S. 31], 951. 

adopted daughter— 

as the heir of a male intestate, in class I of the Schedule, 870. 
a^ the heir of a female intestate. 915. 
adopted son— 

as the heir of a male intestate, in Class I of the Schedule, 866. 
as the heir of a female Intestate, 914-915. 
adoption— 

relative by, 864-865. 
adoptive mother— 

as the heir of a male intestate in class I of the Schedule, 871. 

agnates [S. 3(l)(a)]— . ^ x ^ 

computation of degrees of relationship betwe«i the mtestate ana ms, 

889-890. 

definition of, 837. 

order of succession among, 860, 879-880, 887-890. 

rules of preference determinative of order of succession among, 890-895. 

agricultural lands— 

Act applies to agricultural lands, 845. 
aliyasantana Law [S. 3(l)(b)]— 

definition of, 837. ^ . oe-oAn 

devolution of interest in the property of a person governed by, 8oo-oou. 

order of succession in case of a male intestate, 928, ®29-931. 
order of succession in case of a female intestate, 928, 931-934. 


repeal of, 856. . ^ -r,® 

special provisions relating to succession to the property of a Hinau g 

em^ by, 928-934. 

succession in case of a female intestate governed by, 928, 
succeMion in csss of a male intestate governed by» 92o> vmhvo • 
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Hindu Succession Act 30 of 1956—contd. 

application of the Act— 

applies to agricultural lands. 845. 
not to apply in certain cases. 845-846. 
uniform and wide, 827, 836-837. 

. Arya Samajist [S. 2]— 

is a Hindu. 836. 
as full owner—See full owner. 

Brahmo Samajist [S. 2]— 
is a Hindu, 836. 

brother ^ male intestate in class II of the sche<^le. 874, 951. 

illegitimate brother of a female intestate can succeed as the heir of he 

ut^rtae^brother of a female intestate can succeed as the heir of her 

ut^e^brother not included in the word “brother” mentioned in class II 
of the schedule, 874, 951. 

brother's daughter^ ^ ^^hedule, 876-877. 

brother's son-^^ ^ ^^e schedule. 876-877. 

brother's widow-^^ ^ intestate in class II of the schedule, 877. 

effect of remarriage of, 877, 944-945. 

Buddhist [S. 2]— 

is a Hindu, 836. 

capita succession [S. 19], 936-937. *k<s am 0*^6-937 

succession is per capita generally under the Act. 93b 93/. 

changes effected by the Act, ®27-833. 

abolition of impartible estate, 833. 
coparcenary, 830-831. 

distribution among heirs per faptta, 831. 
preference of full blood over half blood. 831. 

S"cS ?o®the property of a maj^. and ie-ale intestate, 828-830. 
uniform and wide application of the Act. 827. b3b 83/. 
wills. 831. 

illegitimate, whether Hindu. 836. 9^7-938 

right of the child in the womb to inherit, 937 938. 

codification— 

necessity of, 826. 

codifying Act, 834-835, 841. 

'°®"^‘conlputaUon ^17 degrees of relationship between the intestate and his, 
889-890. 

definition of, 837, non ooo 

p"nce dXm"inl??vfof m^er of succession among, 887, 801^ 

895 , 

'°S?u7atfoT of °ieg«es^ of ‘fellMp' between the 
(S. 13], 889-890. 

^°^™"7of. on right to inherit [S. 26], 947. 
convert—Sec conversion. 

convert’s descendants IS. 3bj uiraHnc Q47 

disQualified from inheriting unless Hindus 947. 

"Mit-akshara -See coparcenary property. 

"°'’^"'cha^7“n the law of, by the Act 830-831. 

^ow far modified by the Act 846-856. 

now becoming obsolete, 830, 848. 

what is, 847-848. _ 

S^'o'f’ the "s? if a Lceased coparcener under the Act, 853, 

debts of a deceased coparcener, 854. 


intestate and his heirs 
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Hindu Succession Act 30 of 1956— contd. 

coparcenary property, Mitakshara—conCd. 

""undeVThe°Ac\ "8^-856" coparcenary property 

parties to suit. 855. 

coparcenary property 

separated member and. under the Act, 855-856. 
subsequent partition between surviving members, 854. 

^ V Li L 

definition of. for purposes of S. 22. 939. 

customers ^^a)(d1]—°^ pre-emption under the Act can be exercised. 939. 

definition of, 837. 
daughter— 

adopted. 870. 915. 

as the heir of a female intestate, 915. 

as the heir of a male intestate in class I of the Schedule. 870. 
porn of a void or voidable marriage, 871, 

illegitimate daughter of a male intestate not entitled to inherit, 870. 
can claim maintenance. 870. 

illegiUmate daughter of a female intestate can inherit, 915 
includes adopted daughter. 870, 915 

mental Physical defects do not disqualify a daughter from inherit- 
ance« o/l, 915. 

of a predeceased daughter as the heir of an intestate, 872, 916 
of a predeceased son as the heir of an intestate, 872, 916. 
of a predeceased son of a predeceased son. 873. 

mental defects do not disqualify a daughter from inheritance, 

o71, 948. 

posthumous daughter. 870. 937. 

daughter s daughter’s daughter as the heir of a male intestate in class II of the 
Schedule. 876. 

daughter’s daughter’s son as the heir of a male intestate in class II of the 
Schedule. 876. 

daughter’s son’s daughter as the heir of a male intestate in class 11 of the 
Schedule. 876. 

son’s son as the heir of a male intestate in class II of the Schedule. 

dayabhaga. 825-826. 
dayavibhaga, 825. 
death [S. 21]— 

presumption in case of simultaneous, 938. 
debts of a deceased coparcener. 854. 
defect, not to disqualify from succession fS. 281. 948. 
deformity, not to disqualify from succession [S. 28], 948. 
degrees of relationship fS. 13]— 

computation of, between the intestate and heirs. 889-890. 
devolution— 


of interest in coparcenary property. 846-856. 

of interest in the propert 3 ' of a t^rwad, tavazhi, kutumba, kavaru or 
illom, 856-859. 

of sthanam property. 857, 859-860. 
disease, not to disqualify from succession fS. 28], 948. 
disqualifications from succession fSs. 24-281, 944-948. 
disqualified heirs [Ss. 24-28], 832. 944-948. 
distribution of nroperty among heirs—see heirs, 
divided son. 867. 
dwelling houses [S. 23]— 

special provisions respecting, 941-944. 
effect— 


of disqualification of heirs on succession. 947. 
of the Act on coparcenary law. 830-831, 846-850. 
over-riding, of the Act, 827, 841-843. 
escheat [S. 29]— 

on failure of heirs, 948. 
failure of heirs and escheat [S. 29], 948. 
father [Ss. 8. 15]— 

adoptive father, 873. 
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Hindu Succession Act 30 of 1956— contd. 
father—contd, 

as the heir of a female Hindu. 919. ft?-? 

as the heir of a male intestate m Class II of Schedule, ol3. 

heirs of. when entitled to succeed to property of a female ‘^^tate. 92^ 

natural father not entitled to succeed to property of a son given m 

not^entiUed ^to^ interest by succession in the property of an illegitimate 

oi^Tsonbom of a void or voidable marriage succeeds as heir of such a 

spidal ®Jrder of succession in case of cdiildless 

of property inherited by her from her father or nio^er, 910* 922 924. 

step father not entitled to succeed to property of step-son, 874. 
father q£ ^ niaje intestate in class II of the Schedule, 878. 

father s^fathe^^ of a male intestate in class II of the Schedule. 877. 
father s^mothe^ of a male intestate in class II of the Schedule. 8 j 7. 
father's^si^ter—ir ^ intestate in class II of the Schedule. 878. 

father-s^widow- ^ S.^^edule. 877. 

'"'‘'"^Ipeciri'^rder of succession in case of <->;ildless female in respect 

of property inherited from her father-in-law, 910. 924 92b. 

female^Hindja^^ special order of p ^9^1o'-9n' 

general rules of succession in the case of. 910 91J. g26-928 
manner of distribution of property among heirs of a. 92b 92tt. 

order of succession among heirs of a. 926-928. 

%Zl% TnS^d ^Tm o^heg daw, 924-926. 

?eXc7rorf“o=nTadiUo"n inherited dwelling house, 941- 

“s ?;.trs£r&£S-s iies 

law. 922-926. ;nfp*:tflte eovemed by Marumakkattayam 

succession in case of a female intestate govemeu jr 

or AUyasantana Law, 928. 931-932. trj-j,, 

female intestate, succession in case of-^ 

fragmenUtion^of^^agncultur^^^^ by the Act, 841, 843. 

full-blood [Ss. 3(l)(e), 18], 840, 934— 

preference ^oL to half blood. 934-936. 

°rSal'e HinW becomes full owner of all property possessed by her. on 

restrictTLsfate of'the'female^Hin^ by the Act, 898, 905-906. 

909. 

half-blood [Ss. 3(l)(e), 18] 

definition of. 838. ^ , , q-. qo« 

not preferred to full blood, 934-936. 

definition of. 838. 

disqualified, 832. 944-948. 

effect of failure of, 947., 

full-blood preferred to half-blood. 934-936. 

pre'SrentiaT"r^hfs o°f certam'heirsTo 'acquire property in certain cases, 

heirs of^’a^’flmale intestate fSs. 15, 16, 171, 910-934. 
adopted daughter. 915. 
adopted son. 914. 
adoptive father, 920. 
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Hindu Succession Act 30 of 1956—contd. 

heirs of a female intestate— contd. 

adoptive mother, 919. 
daugher, 915. 

daughter of a predeceased daughter, 916. 
daughter of a predeceased son, 916. 
father. 919. 920. 

general order of succession in the case of a female intestate, 914-921, 931- 

heirs of the father, 920. 
heirs of the husband. 917. 
heirs of the mother. 920-921. 
husband. 916. 
illegitimate brother. 921. 
illegitimate sister. 921. 
illegitimate son, 914. 
mother. 919. 
son. 914-915. 

son born of a void or voidable marriage, 914. 
son of a predeceased son, 915. 
uterine brother, 921. 
uterine sister, 921. 

special order of succession in case of childless female intestate in respect of 
922?9¥6^ inherited by her from her father, mother, husband or mother-in-law, 

special provisions respecting females governed by Marumakkattayam and 
Ahyasantana Law. 928, 931-934. 
heirs of a male intestate— 

categories of. recognised under the Act. 828-829. 951. 
distribution of property among heirs in class I of the Schedule. 883-886. 
distribution of property among heirs in class II of the Schedule, 886-887. 
distribution of property among agnates, 887-895. 
distribution of property among cognates, 887-895. 
in class I of the Schedule. 866-873. 
adopted daughter, 870. 
adoptive mother. 871. 
adopted son. 866. 
daughter. 870. 

daughter born of a void or voidable marriage. 871. 
daughter having physical or mental defects, 871. 
daughter of a predeceased daughter, 872. 
daughter of a predeceased son, 872. 

daughter of a predeceased son of a predeceased son. 873. 

divided son, 867. 

illegitimate son. 867. 

mother, 871-872. 

posthumous daughter, 870. 

posthumous son, 866. 

son. 866-868. 

son born after partition, 867. 

son born of a void or voidable marriage. 867-868. 
son having physical or mental defects, 868. 
son of a predeceased daughter, 872. 
son of a predeceased son, 868. 

son of a predeceased son of a predeceased son, 868. 
widow, 869. 

widow of a predeceased son. 869-870. 
widow of a predeceased son of a predeceased son, 870. 
in class II of the Schedule, 873-879. 
adoptive father. 873. 
agnates, 879-880. 
brother, 874-875. 
brother’s daughter, 876. 
brother’s son. 876. 
brother’s widow. 877. 
cognates. 880-882. 

daughter’s daughter’s daughter. 876. 
daughter's daughter’s son, 876. 
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Hindu Succession Act 30 of 1956—contd. 

heirs of a male intestate—contd. 

daughter’s son’s daughter, 876. 
daughter’s son’s son, 876. 
father. 873-874. 
father’s brother, 878. 
father’s father, 877. 
father’s mother. 877. 
father’s sister, 878. 
father’s widow, 877. 
mother’s brother, 878. 
mother’s father. 878. 
mother’s mother, 878. 
mother’s sister, 878. 
sister, 875-876. 
sister’s daughter, 876. 
sister’s son, 876. 
son’s daughter’s daughter, 874. 
son’s daughter’s son. 874. 
order of succession among agnates, 887-895. 
order of succession among cognates, 887-895. 
ordpr of succession among heirs of schedule, 800 - 819 . 

special provisions respecting males governed by Marumakkattayam ana 
Aliyasantana Law, 928-934. 

Hindus [S. 2]— 

who are, 836-837. 

Hindu female, see female Hindu. .. ,q«o qqo 

Hindu Inheritance (Removal of Disabilities) Act, 1928, 832. 

Hindu male, see male Hindu. 

Hindu Widows’ Remarriage Act, 185b, 859. 

History— « o..r, 

of coparcenary, 846-847. 

of codification, 826. 

of joint family, 825. 

of law of inheritance, 825-8^5. R 4 fi ft 47 

of necessity for reform and cod>fl«^ation 826 834. 846-847. 

of ownership of property of a female, 829, 896. 
of stridhana, 826. 

husband ^ female Hindu, 916. Hindu 917-918 

tn to DTopcrty of 3 fomsio rtinuu, yi # yio. 

special order of 9°2V 924 925 intestate in res- 

pect of property inherited from, 922, 924 925. 

illegitimate^ of intestate female can succeed to her as heir of his mother, 921. 
child related to the mother. 840. 

son^of a male intestate cannot succeed to him as his heir. 867. 

'“""I'sS.T.,? SSfW: ... 

grounds of disqualification from, 944-947. 
conversion. 947. 

Kmarriag^of certain widows. 944-945. 

history of the law of, 825-826, 847-848. 

never in abeyance, 844. ro*? 

old law of, based on theory of pinda. 825. 

impartiWe estat^ 

of°rul^s not subject to the Act, 845-846. 

■"'"’^'coSng^Acr834*-l3i: 
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Hindu Succession Act 30 of 1956— contd. 

interpretation, rules of—contd. 
preamble, 834. 
retrospective. 843. 
rules of construction, 835. 
statutory fiction how far carried. 851, 
intestate [S. 3(1) Cg)]— 
definition of. 838. 
introduction, 825-833. 

Jain [S. 2]— 

is a Hindu. 836. 
jimuta vahana, 826. 

joint Hindu family, see coparcenary—coparcenary property, 
history of. 825. 

how far modified by the Act. 847-348. 
kavaru— 

devolution of interest in property of. 856-859. 
testamentary disposition of interest in property of, 949-950. 
kutumba— 

devolution of interest in property of, 856-859. 
testamentary disposition of interest in property of, 949-950. 

Lingayat [S. 2]— 

is a Hindu. 836. 
limited heir [S. 14]. 

surrender of estate by, 904-905. 
male Hindu—see Heirs of a male intestate succession. 

Marumakkattayam Law [S. 3(1) (h)]-- 
definition of. 838, 839. 

devolution of interest in the property of a person governed by, 856-857 
repeal of. 856-857. 

special provisions relating to succession to the property of a Hindu 
governed by, 928-934. 

succession in case of a female intestate governed by, 928, 931-934. 
succession in case of a male intestate governed by, 928-931. 
mitakshara—see Joint Hindu family, coparcenary, coparcenary property, 
history. 

devolution of interest in mitakshara coparcenary property on the death 
of a coparcener intestate, 846-856. 

devolution of interest in mitakshara coparcenary property, by birth, 830- 
831, 846-849. 

coparcenary property whether can be disposed of by will, 949-950. 
mother [Ss. 8, 15]— 

adoptive mother, 871, 919. 

as the heir of a female intestate, 919. 

as the heir of a male intestate in class I of the Schedule, 871-872. 
heirs of, when entitled to succeed to property of a female intestate, 920- 
921. 

illegitimate children can succeed to, 840, 914. 
illegitimate daughter’s property, right to succession, 840, 919. 
illegitimate son’s property right to succession, 871. 
includes adoptive mother. 871. 

natural mother not entitled to succeed to property of a son given in 
adoption, 871. 

remarriage not a bar to succeed to her children, 871, 919. 
step-mother. 872. 

succeeds as an heir to a son born of a void or voidable marriage. 871. 
unchastity of, no bar to succeed as an heir, 871, 919. 

mother’s brother as the heir of a male intestate in class II of the Schedule, 878. 

mother’s father as the heir of a male intestate in class II of the Schedule, 878. 

mother’s mother as the heir of a male intestate in class II of the Schedule, 878. 

mother’s sister as the heir of a male intestate in class 11 of the Schedule, 878. 
murder—see murderer. 

murderer [S. 25]. , 

disqualified from inheriting property of the person murdered, 945-947. 

Nambudri Law [S. 3(l)(i)]— 

definition of, 838, 839. oKff_o<?n 

devolution of interest in the property of a person governed by, 856-oou. 

repeal of, 856. 
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Hindu Succession Act 30 of 1956—contd. 

Nambudri Law—contd. 

special provisions relating to succession to the property of a Hindu gov¬ 
erned by, 928-934. ^ 

succession in case of a female intestate governed by* 928, 931-934. 
succession in case of a male intestate governed by, 928-931. 
nature of Hindu Succession Act— 
criticism of the Act. 832-833. 
four categories of heirs, 828-829. 

over-riding effect of the Act, 827. , , , ^ qoq 

property of a female Hindu to be her absolute property, 829. 

scheme of the Act, 827. i • * ♦ ♦ qoq 

succession to the property of a male intestate, 828. 
succession to the property of a female intestate, 829. 
uniform and wide application of the Act. 827. 

notional partition, concept of [S. 6], 846. 850. o in 

order of succession among heirs of an intestate Hindu, see heirs ^ 

testate heirs of a female intestate, female Hindu, male Hindu, Succession. 

Paircf^®nl"ldm°nis\ered"bV'theBoard under Cochin 
Act IX of 1124 [S. 5], 845. 

partition^_^^^^ for computing deceased coparcener’s share. 850-853. 
son bom after, 867. 

oersons governed by the Act [S. 2], 836-83 1 . 
per stirpes succession [S. 19], 936-937. 
possessed by a Hindu female [S. 14]. 

property, meaning of. 896-901. 
posthumous daughter [S. 20], 
posthumous son [S. 20], 866, 915, 937-938. 
preamble, 834. 

pre-emptionJS.. M}-^t ^eirs in class I of the Schedule to acquire property 
preferenUal'^fl^hi^f hlfrs®fn'cltss I of the Schedule to acquire property in cer- 
presumption to cases of^simultaneous death [S. 21], 938. 

Pr°’’“'dtotribution of, among agnates and ogg 073 

distribution °of. TmSng telsons^ governed by Marumakkattayam and 
Aliyasantana Law, 928-9^. 

includes agricultural property. 863. mother 922-924 

inherited by a female from her father or rnotner, 

inherited by a female from her husband or 

maZer ot distribution of, among heirs of a female Hindu, 926-928. 

1 a fimat Htodu"’ to brLfabtotore"rropertyS29®-896-910. 

l\ % ?emtoe tot«tot‘e° gineral rules of succession 910-926. 

of a male intestate, general rules of ®®°'®„®i,; po, 929 931 

order of succession among heirs of a rnale intestate, 866-883, 887, 929 931. 

order of succession among agnates, 887-895. 

order of succession among cognates, 8B7-Hya. voa,,io ask »7A 

o°r1lr su^cllsion ZZl tetos °of 'dais 11° of Schedule 873-879. 

order of succession among heirs of a female intestate, 914-926, 931. 
possessed by a Hindu female, 899-903 

whith^ofthe’lwo'hetos® h‘asThe flrl? preferential right, 940. 
right to dispose of. by will, 949-950. 

the Ad'?/not applicable 845-846. 

"Ifh^riferetcl' t‘o"°aHfnZVmale! meaning of, 899-903. 
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related [S. 3(l)Cj)]— 

definition of, 839, 840. 
relative— 


by adoption, 864-865. 
remarriage— 

effect of, on certain widows. 944-945. 

gpund of disqualification to succession in certain cases, 944-945 
of mother. 871, 919, 944. 
repeal [S. 31] 951. 
restricted estate [S. 14]— 

of a female Hindu, abolished by the Act. 896-899. 

^ ... can come into being even after the Act, 905. 

restriction on partitioning of a dwelling house, see dwelling house 
retrospective— 

whether Act is, 843. 863, 912. 
reversioners— 


reversion abolished, 903. 

possess rights in some cases, 903. 
ruler of an Indian State, when estate exempted from Act, 845. 
rules of distribution and succession in case of female and male intestate 
Hindus, see heirs of a female intestate, heirs of a male intestate, female 
Hindu, male Hindu, succession, 
schedule of heirs of a male intestate. 861, 951. 

Scheduled Tribes exempted from the operation of the Act [S. 2], 836, 837. 
scheme of the Act. 827-833. 

four categories of heirs. 828. 

not to affect law relating to prevention of fragmentation of land. 843. 
persons married under Special Marriage Act not governed by the Act, 
845-846. 


property of a female to be her absolute property, 829. 
succession to the property of a female intestate, 829. 
succession to the property of a male intestate, 828. 
separated member, 855-856. 
simultaneous death— 

presumption in cases of [S. 21], 938. 
sister— 

as the heir of male intestate in class 11 of the Schedule. 875-876. 
illegitimate sister of a female intestate can succeed to her as an heir of 
her mother, 921. 

uterine sister of a female intestate can succeed to her as an heir of her 
mother, 921. 
sister’s daughter— 

as the heir of a male intestate in class II of the Schedule, 876. 
sister’s son— 

as the heir of a male intestate in class II of the Schedule, 876. 

Sikh [S. 2]— 

is a Hindu, 836. 
son [Ss. 8, 15]— 

adopted son, 866, 914. 

as the heir of a female Hindu, 914-915. 

as the heir of a male intestate in class I of the Schedule, 866-868. 
born after partition, 867. 

born of a void or voidable marriage, 867-868. 

bom to the adoptive father after adoption, entitled to same shares as 
adopted son. 866. 
divided son, 867. 
illegitimate son, 867, 914. 

includes both natural son and adopted son, 866, 914. 

mental defects do not exclude him from inheritance, 868. , - . v>te 

natural son entitled to same share as a son adopted by father before nis 


birth, 866. 

of a predeceased daughter, 872, 916. 
of a predeceased son. 868, 915. 

physical defects do not exclude from inheritance, obo. 
posthumous son. 866, 915, 937-938. 
step-son. 868, 915. 

son’s daughter’s daughter— , r-r ^ ^t. e ^74 

as the heir of a male Hindu in class II of the Schedule, 874. 
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Hindu Succession Act 30 of 1950—contd. 

son s Qf 3 male Hindu in class II of the Schedule, 874. 

Special Marriage Act, 43 of 1954 [S. 5] , . oat: R 4 fi 

persons marrying under, not governed by the Act, 842, 845-84o. 

spes successionis— 

not a vested interest, 845. 
right of heirs to succe^ion, 845. 
transfer of, by the heir, 845. 

status of women in respect of property under old law, 829. 

sthanam property [S. 7]— 
devolution of, 856-860. 
what is, 859. 

sthanamdar [S. 7], 856-860. 

step-mothe^^rit the mother of the intestate but as the widow of the 

father, 872, 877, 919. ^ ^ ^ 

not disqualified to inherit on account of remarriage, 944. 

not included in the term “mother”. 872, 919. 
stridhana— 

early history of, 826. 896. 
various types of, 829. 

woman’s now her absolute property, 89o. 

succes^^^^^.^g houses, special provisions respecting, 941-944. 
effect of disqualification on, 947. 
effect of failure of heirs on. 948. 
grounds of disqualifications to, 944-947. 
conversion, 947. 
murder, 945-947. 
remarriage, 944-945. 

?e7;rial?“on%a“rtluon?n1'of' or residing in, dwelUng houses 941-944 
s^dal provisions respecting persons governed by Marumakkattayam and 

AUyasantana Law, 928-934. 
testamentary succession, 949-950. . ^ . 

succession to females—see heirs of a female intestate. 

general rule of, 910-926. ors q '^7 

mode of succession of two or more heirs, 936-937. 

order of succession, 926-928. 

IStfordl^r^of"succession in case of a childless female intestate in rw- 
^t Tpro^rty inherited from father, mother, husband or father-in- 

sui^s'siS^fn case of a female intestate governed by Marumakkattayam 

or Aliyasantana Law. 928, 931-934. 

succession to males—see tors of a male intestate. 

general rules of, BoO-ooi. . 

mode of succession of two or more heirs, 936-937. 

order of. among agnates. 879-880. 

order among cognates, 88^882, Schedule 866-873. 

^dlr °oi; a"S in"c« I t^ s|^ut'8V3-879. 

property of a male dying intestate, 846, 863. 

surrender of estate [S. j qo4-905 

by a widow or a limited heir, 9U4-yuD. 

rsSoif 

testamentary succession, 949-950. 

unde^scT father’s brother, mother’s brother, 
uniform law of succession, 329. 
see custom. 
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Hindu Succession Act 30 of 1956—contd. 

uterine blood [S. 3(l)(e)]— 
definition, 838. 
uterine brother— 

of female intestate, can succeed as the heir of her mother. 921. 
uterine sister— 

female intestate, can succeed to her, as the heir x)f her mother. 921. 
Valiamma Thampuran Kovilagam Estate [S. 5J— 
exempted from the Act, 845. 

Vijnaneshwara, 825. 

Virashaiva— 

is a Hindu, 836 [S. 2(l){a)]. 
void or voidable marriage— 

right to succession of a daughter born of, 871. 

right to succession by a father of a daughter bom of, 873. 

right to succession by a father of a son born of, 873. 

right to succession by a mother of a daughter bom of, 871.' 

right to succession by a mother of a son bom of, 871. 
right to succession of a son bom of, 867-868. 
widow [S. 8] — 

as an heir of a male intestate in class I of the Schedule, 869. 
conversion not a ground for divesting property inherited from husband, 
869. 

effect of remarriage on inheritance of certain widows, 944-945. 
of a predeceased son as the heir of a male intestate in class I of the 
Schedule, 869-870. 

of a predeceased son of a predeceased son as the heir of a male intestate 
in class I of the Schedule, 870. 

remarriage not a ground for divesting property inherited from the hus¬ 
band, 869. 

remarriage a bar to inheritance as widows in certain cases, 944. 
surrender of estate by, 904-905. 

unchastity of, not a ground now of disqualification to succession, 869. 
widow of brother— see brother’s widow, 
widow of a predeceased son— see widow. 

widow of a predeceased son of a predeceased son— see widow, 
will [S. 31], 831, 949-950. 

see testamentary disposition, coparcenary. 

Hindu Wills Act- 

application of. 446, [§ 369], 447 [§ 369A]. 451 (§ 376]. 
repeal and re-enactment of, 446 [§ 369], 451 (§ 376]. 

Hindu Women’s Rights to Property Act—[§ 35]. 

agricultural property. 97. 
application of, 92, 641. 

devolution of interest on the death of the widow, 102-103. 

devolution of property, 92. 

general effect of, 94-96, 346-347. 

heritable property, 92. 

husband’s death pendente lite, 102. 

interest liable to attachment and sale in execution of a decree against her, 102. 

against a coparcener, 102. 

main features of. 94. 

quantum of share on partition, 100. 

rights of a widow under, 94, 404. 

Hinduism— 

conversion from, 75 [§ 7], 617-620 [§§ 582-583J. 
conversion to, 73 [§ 6]. 

renunciation of, and exclusion from inheritance, 161 [§ 97]. 

Husband— See Wife. 

bequest to wife, 185 [§ 143]. 

conversion of husband, and dissolution of marriage, 519 [§ 441(3)]. 

effect of, on wife’s right of maintenance, 600 LS WU' 

gift to wife, 185 [§ 143]. 
maintenance of wife, 590 [§ 542]. 
marital duties, 520 [§ 442]. 
saudayika, husband’s power over, 185 [§ 143]. 
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Husband— contd. 

1»» I! ‘Ml. IS ‘Ml. IS ‘S’l- 

Madras school, 193 [§ 152]. 

Mayukha, 191 (§ 151). 

Mitakshara, .188 [§ 147). 
sulka, succession to, 187 i§ 14bj. 


Idiocy 


Idol 


whether effects exclusion from inheftance 162 [§ 98], 

share on partition, 165 19 106j. 

bequest to, 484 [§410]. ^ 

endowment lor establishment ol, 477 [§ 404J. 


bequest to. L8 v * t Ann fR 4041 
endowment lor establishment ol, 477 [§ 404J. 

gilt to, 484 [§ 410). 

idol a juridical person, 486 [§ 413). 

mutilation ol idol, 484 (§ 410). 

offerings to, 499 [§ 422). 

oartition and provision lor worship ol, 394 l§ 304j. 
property held by, 486 (§ 413). 
suit by or against, 486 [§ 413). 

niatom adoption— 

arising out ol custom. 572 [§ 515A]^. 

essential conditions ol, 572 is i*' coo re sisAl 
riehts ol the adopted son (son-m-law), 572 Is oloAj. 

Ton-in-law Affiliation of. 572 [§ 515A). 

nietltlmate Children— See lUegitimate son. Illegitimate daughter. 

Christian father and Hindu mother, of. 74 (§ 6]. 

Id cVlW.. V M.l.dm.d.n moth.., .1. M H KW 

SMA-S yo-3.(v>i. H «><«. 

maintenance of. 594 [§ 551), 596 l§ 5bJj. 

nieffitimato daughter— 

inheritance to 

Illegitimate son— See Illegitimate children. 

maintenance, 594 [§ 551). 
ol the three higher classes— 

iliheritince, °f, 108 [§ 43^ 35 jg 551j 

pTr\mrn!"r?ght"fo‘A s°L*eV,'4oA§ ’312I. 434 [I 350). 

A Entitled \l. 4oV-[f 3^'’2•l, 434 (§ 350). 594 [S 551]. 

Immovable vToptriy- mortgage of, 629 [§ 596]. 

gfttorAnd'rAansfer of Pro^rty^A^ 3lo?§’'2581, 336 [§ 267). 

?STch1sl°ot‘bVtfdow.'°fro'm iUn}s of income of inherited property, 21C 

gift"or®bAqul°sfof°^ 

stridnsnat fc 

■” 1‘ pv;f‘‘...d .i». l« 'Ml- 

trusts ol, how created. 443 [§ 366(1)1- 

Impartible property- 

accretion to, 622 [§ 5861. 

£S»«STi 
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PRINCIPLES OF HINDU LAW 


Impartible property— contd. 

coparcenary in, whether there is any, 623 fS 5871 
custom, by, 621 [§ 585]. is 

gift of, 439 [§ 357(7)]. 

instances of, 621 (§ 584]. 

maintenance, and. 592 [§ 545], 624 f§ 5891 
meaning of. 621 [§ 584J. 

succession to, 625-628 [§§ 590-595]. 

Infant — See Minor. 

Informal adoption —See Adoption. 

InheritMce— See Succession to males. Succession to females, Stridhana 
adoption son, rights of, 556 [§ 494(2)]. 

when may affwt estate vested in another, 87 fS 28] 
alteration of course of succession as known to Hindu law, 456 fS 3821 
Cas^te Disabilities Removal Act, 1850, 72 [§ 4 ( 1 )J, 161 [6 971 577 fl 5241 
co-heirs, whetl^r take as joint tenants or as tenants in common 89 fS 311 
^nversion, right of inheritance whether lost by, 72 f§ 4 (i)l ’ ’ ‘ 

Dayabhaga law of—See Succession to males 
devolution of property, modes of, 85 [§ 24] 

^ [ITsL between Mitakshara and Dayabhaga. 85 [§§ 22 . 24], 103 [§ 36], 160, 
divesting of, 87 [§ 28(2)]. 

divided son. rights of. 400 [§ 310, 429 [§ 341] 

estate inconsistent with general aw of inheritance. 456 fS 3821 

exclusion from—See Exclusion from inheritance ^ 

female heirs. 86 [§ 25] 142-146 [§§ 6l-70]-^ee Female heirs 

females succession to— See Succession to female 

fresh stock of descent, what is a, 86 f§ 27] 

general principles of, 85-90 (§§ 21-32) 

heritable property. Mitakshara. 91 f§ 33 ); Dayabhaga, 152 [§ 78 ]. 

(Removal of Disabilities) Act, 1928, 73 [§ 4 ], 163 [§ 98], 166 

Hindu Law of Inheritance (Amendment) Act, 1929— See Acts 
joint tenants, when heirs take as, 89 (§ 31]. 
males, inheritance to— See Succession to males. 

Mitakshara law of—See Succession to males, 
partition whether destroys rights of, 429 f§ 341]. 

per capita and per stirpes, principle of succession, application of, 90 [§ 321. 
property descendible to heirs, Mit., 85 [§ 24], 91 [§ 34 ]; Day.. 152 [§ 78]. 
propinquity as the governing factor in Mitakshara law of 103 fS 361 
representation, doctrine of. 87 (§ 29]. 
spes successionis, 88 (§ 30]. 

systems^ of^Ts^^H^ 1^22^*^^”^ factor in Dayabhaga law of, 152-153 [§5 79-80]. 
tenants-in-common, when heirs take as, 89 [§ 31]. 

unchastity of female heirs, how far affects inheritance, 150 [§ 76], 184 fS 139]. 
vesting of, whether can remain in abeyance, 87 [§ 28]. 

Insolvency— 

coparcener, of, and survivorship. 280 f§ 229(2)]. 
manager, father and other coparceners, of, 331 [§ 265]. 
minor member of joint family firm, of, 335 [§ 266]. 

Interpretation of a statute— 

rules of, 666-669. 

Interest — See Damdupat. 

rate of, and legal necessity, 307 [§ 244]. 

Jains— 


adopted son, share of. 644 [§ 625]. 
adoption among. 642-644 (§§ 617-625]. 

age of boy adopted. 643 [§ 620J. 

ceremonies of. 644 [§ 624J. 

datta tiomam, necessity of, 553 [§ 488(3)]. 

daughter’s son, of. 643 [§ 622]. 

orphan, of, 643 [§ 621]. 

sister’s son. of. 644 (§ 623]. 

whether can be cancelled, 644 [§ 624AJ. 
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Jains— contd. 

adoption, widow, by, 642 [§ 618]. 

second adoption, 643 [§ 619]. 
and their tenets, 640 [§ 612j. 
law relating to, 74 [§ 6], 640 [§ 613j. 

in Bombay, 641 [§ 614]. 
of succession, 641 [§ 615]. 
stridhana, succession to, 642 [§ 616A]. 
succession among, 641 t§ 615]. 
tenets of, 640 [§ 612]. 

widow, interest of, in husband’s estate, 201 [§ 168], 641 [§ 616]. 

Jatl Valshnaya— 

application of Hindu Law to members of the sect. 75 [§ 6]. 


succession among reversioners, 208 [§ 175], 

Jimuta Vahana— 

author of Dayabhaga, 56 [Introduction], 78 [§ 11(3)]. 

Joint family —See Coparceners, Coparcenary, Coparcenary property. 

Joint family business— See Ancestral business. 

Joint family property— See Coparcenary property. 

Joint<tenants^ 

daughter’s son inheriting to their maternal grandfather, case of, 271 [§ 223(2)]. 
heirs taking as, 89 [$ 31]. 

Judicial decisions— 

as a source of law, 63 [Introduction], 78 [§ 10], 

Kanyadana— 

daughter given in marriage, 510-511 [§ 433]. 

Karta —5ee Manager. 

manager of joint family, 295 [5 236]. 

Katyayana— 

smriti of, 30-31 [Introduction). 
stHdhana according to, 169 [5 113(3)]. 

Kayashthas— 

whether they are Sudras, 71 [§ 1]. 

Khojas— 

application of Hindu law to, 617 [§ 582]. 
maintenance of Khoja widow, 618 [§ 582]. 
partition, 617 [§ 582(2)]. ^ 

g rinciple of survivorship, how far applies to, 617 [i 582(2)]. 

hariat Act, 1937, subject to the provisions of, 617-620 [8§ 582-583]. 
succession among, how far governed by Hindu law, 617 [§ 5821. 
theory of joint Hindu family, how far applies to, 617 [§ 582(2)]. 
wills of. 618 [§ 582]; 

Kritima adoption— 

peculiar features of, 571 [S 515}. 

Kshatriyas— 

one of the four Hindu castes, 71 [5 1]. 


Lameness— 

whether effects exclusion from inheritance, 162 [§ 98). 

share on partition, 165 l§ 106] 


Legal necessity —See Alienation. 

Legitimacy— 

presumption as to, 518 [§ 438). 

Leprosy— 

whether effects exclusion from inheritance, 162 [§ 98]. 

share on partition, 165 


[§ 106]. 


Hii-70 
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PRINCIPLES OF HINDU LAW 


Letters of administratioti— 

when necessary, 450 [§ 375]. 

Life-estate— 


creation of, by will or deed of gift, 456 [§ 381]. 
endowment to take effect after a. validity of, 485 [§ 412]. 

Limitation— -[Note: I.L.A. denotes Indian Limitation Act, 1908 and L.A denotes 

Limitation Act, 1963]. 

acknowledgment of debt by guardian, [L.A. s. 20(3)(a)], 584 [§ 531 ] 

Manager, [L.A. ss. 18, 19], 312 [§ 249]. 

, * ^ , widow. [L.A. s. 21(3)(a)]. 243 [§ 196]. 

59]^°^7^(f 5^09] 

adoption, suit to declare the same valid or invalid, [I.LA. Arts. 118, 119], 571 
[§ 514], [LA. Arts. 57, 58, 65], 571 [§ 514]. 
alienation, suit to set aside, when the same is made by_ 

Art^®lMf ‘344 property, [I.L.A. Art. 126], 343 [5 271], 

guardian [I.L.A.’ Art. 44], 580 [§ 528], [L.A. Art. 60(a)], 580 [§ 528]. 

""“rT ^34B, 134A, B & C], 505-506 [§ 426(1), (2)], 

[L.A. Arts. 94, 95, 96], 505-506 [§ 426(1)(2)]: See also Chart, 504. 

nP ® 505-506 [§ 426(1), (2)], 

[L.A. Arts. 94, 95, 96], 505-506 [§ 426(1)(2)]. See also Chart, 504. 

aUenation by widow, and declaratory suit that same is void beyond her lifetime. 

[I.L.A. Art. 125], 257 [§ 208]. 

and suit by an adopted son for possession, [I.LA. Art. 144], 
567 [§ 509], [LA. Arts. 65, 59], 567 [§ 509]. 
and suit by reversioners for possession, [I.L.A. Art. 141], 
257 [§ 209], (LA. Arts. 65, 109, 113], 257 [§ 209]. 
coparcener and exclusion from coparcenary, [I.L.A. Art. 127], 294 [§ 235(3)], 
[LA. Art. 110], 294, 425 [§§ 235(3), 333(1)]. 
creditor’s suit 362-363 [§ 293(1), (2), (3)]. 

declaratory suit against widow, [I.LA. Art. 125], 257 [§ 208]. 
maintenance, 616 [§ 580(1)], [L.A. Art. 105], 616 [§ 580]. 
parties, addition of new, [L.A. s. 21], 317 [§ 252]. 

reversioner’s suit for possession, on widow’s death, [I.L.A. Arts. 120, 141], 252 
[§ 201], 257 [§ 209], [L.A. Arts. 65. 109, 113], 253 [§ 201], 257 [§ 209]. 
widow, adverse possession against, [I.LA. Art. 141], 252 [§ 201], [LA. Arts. 65, 
113], 253 [§ 201]. 

adverse possession by, against reversioners, [I.LA. Art. 144], 259 [§ 211], 
[LA. Art. 65], 259 [§ 211]. 

Limited heirs — See Widow, Widow’s estate and Reversioners. 

Lingayats— 


application of Hindu Law to, 74. 
are sudras, 74 [§ 6]. 

Lunacy— 

inheritance, whether lunacy effects exclusion from, 162 [§ 98]. 
marriage of a lunatic, 507 [§ 427]. 

math, head of, whether forfeits his position by reason of, 485 [§ 413]. 
partition, whether lunacy effects exclusion from, 165 (§ 107]. 
shebait, whether forfeits his position by reason of, 485 [§ 413]. 

Madana Parijata— 

work of authority in Mithila School, 51 [Introduction]. 


Madras School— 

a sub-school of Mitakshara school, 45 [Introduction], 79 [§ 12(1)]. 
authorities in, 54-56 [Introduction], 
female bandhus according to, 138 [§ 56]. 

heirs according to, 143 [§ 63]. 
stridhana according to, 171 [§ 118]. 

succession to, according to, 193 [§ 152]. 
works supplementing Mitakshara recognized as authoritative by, 79 [§ 12(1)]. 

Maharashtra School —See Bombay schooL 
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Mahomed anlsm— 

conversion to, 76 [§ 7(3)]. 617 [§ 582]. ... =40 tr d 7 ftl 

how far affects the right to give m adoption. 548 [§ 478). 

how far effects a dissolution of joint family. 427 L§ 334J. 


Maiden 


presents from bridegroom, 186 [§ 145], 
stridhana, maiden’s property how far, 
power to alienate, 185 (§ 142]. 
succession to maiden’s property, 186 [§ 145j. 


183 [§ 137]. 


Maintenance— 


amount of, for widow, 607 [§ 566]. 

for others, 609 [§ 567). a ana (r 

whether may be increased or decreased 609 [§ 568]. 

arrears, of. when Court may award. 615 [§ 579(2)] 

attachment of right to arrears of and future, 615 L& 578]. 

avaruddha stree, of, 596 [§ 553]. 

caste, loss of. whether affects right of. 607 l§ 565]. 

charge on property, whether maintenance is, 610 [§ 569]. 

^ effect of agreement of decree creating, 610 [§ 569]. 

effect of will creating, 611 [§ 569]. 

Transfer of Property Act. s. 39, provision of. 610 [§ 569]. 

concubines, of, 596 [§ 553]. 

coparceners and their families, of, 591 [§ 54o). 

daughters, legitimate, of, 614 (§ 574]. 

illegitimate, of, 596 (§ 552]. 

daughter-in-law, of. 591 [§ 544], a, 

death of widow pending suit for. 515 f§ 577A1. 

debts payable before maintenance. 590 (§ 540] 611 [§ 570]. 

decree for maintenance, execution of, 616 1§ 581J. «,9 tr s7i1 

devisees, rights of maintenance when may be enforced against, 612 [§ 571], 

disQualiffed heirs, of, 166 (§ 110], 594 [§ 550]. fti 9 tr s7i1 

donees, right of maintenance when may be enforced against. 612 [§ 571]. 

escheat and right of maintenance, 592 [§ 544A]. 

father, of. 593 (§ 548]. , * « cqa re c^oi 

female members of joint Hindu ^amdy. of. 594 (§ 549]. 

future, attachment of right to, 615 [§ 578J. 

grandchildren, of, 593 [§ 547]. 

hSnd,'’conve°rsion'^ol,*ind wife^s right of maintenance, 600 [§ 557], 
iUegitimate sons, of, 

legal obligation to maintain, extent of. 590-592 [§§ 542-544]. r^r^ccoc- 

liability for maintenance (i) dependent on, and (li) independent of, the posses¬ 
sion of property. 590-592 [§§ 541-5441. 
limitation for suit for, 616 [§ 580]- 
Us pendens and maintenance, 612 l§ 572J. 
manager, liability of, 591 [§ 543]. 
moral obligation to maintam, 591 [§ 544]. 
mother, of, 593 [§ 548]. 
mother-in-law, of. 592 [§ 544]. 

partition°^and^provfs1on for maintenance. 394 [§ 304]. 

persona? liability for. 590-592 [§§ 542-544]. 

arsons entitled to maintenance, 592-607 [§§ 545-565]. 

sister, of, 591 [§ 544]. 

llr[drr!a,"whithlr^'^ei14’^^ maintenance are, 179 (§ 1291 
® property given in lieu of maintenance is, 179 [§ 129]. 

?;‘ansfer oV prlUrty for payment of. debts, and 611 [§ 570). 
transier o pending suit for maintenance. 612 [§ 572]. 

of right of maintenance. 615 [§ 577]. 

widow of 600-601 [§ 558A1, 601-606 [§§ 559-563]. 

widow, oi. divesting of inheritance on adoption, 565 [§ 505], 

widowed daughter-in-law, of, 606 [564]. 
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Maintenance— contd. 

wife, of, 597-600 [§§ 554-558]. 

statutory right to, 597 [§ 553A]. 

will, disposal of property by, and right of maintenance, 445 [§ 368], 610 [{ 569] 

Majority— 

adoption, 525 [§ 450]. 
age of, 574 [§ 516]. 

Malika 


gift to a female as, 474 [§ 401(3)]. 

Manager— 

account, liabUity to, on partition, 297 [§ 238]. 

, , , . , ^ during union, 297*298 [5 239]. 

acknowledgment of debt by, 312 [§ 249J. 

alienation of joint family property by-^ee Alienation, 
arbitration, power to refer to. 311 [§ 247]. 
business, joint family, 287 (§ 234], 298-300 [§ 240-241]. 

new, 289-292 [§ 234(2)-(4)], 299 [§ 240(5)]. 
compromise by. 311 [§ 248]. 
contribution from coparceners, 298 [§ 240(4)]. 

debts contracted by, whether take precedence over claim for maintenance, 611 
[§ 570]. 

debts, power to contract, 298 [§ 240]. 

to give valid discharge of, 311 [§ 248A]. 
revival of, 312 [§ 249]. 

decree against, how far binding on other coparceners, 317 [fi 253]. 
decree against, in foreclosure suit, 314 [§ 251(1) ill, (2)]. 
discharge for debts, by, 311 [§ 248A]. 
family arrangement, 311 [§ 248B]. 

female manager of a religious endowment, 487 [§ 413]. 
gift by, of ancestral immovable property, 275 [§ 226]. 
income, power over, 296 (§ 237]. 

joint family business, conduct of, 287 [§ 234], 299 [§ 240], 300 241]. 

karta is manager of joint Hindu family, 295 [§ 236J. 

limitation, period of, and suit by manager, 316 [§ 252]. 

mother, whether competent to act as, 295 [§ 236]. 

mortgage by, of joint family property, 300 [§ 242]. 

nece^Ues of the family, what are, 302 [$ 243]. 

parties to suit, 313 [§ 251]. 

powers of, Mitakshara law, 295-302 [§§ 236-242]. 

Dayabhaga law. 349 [§ 283]. 

promissory note passed by, parties to suit on, 298 (§ 240(4)]. 

relinquishment of debt, by, 313 [§ 250]. 

revival of debt, 312 [§ 249]. 

sale by, of joint family property, 300 [§ 242]. 

suits, parties to. 313 [§ 251]. 

who may be, 295 [§ 236]. 

Man 


code or institutes of, 19 (Introduction], 77 [§ 8(2)(i)]. 
first patriarch, 19 [Introduction], 
stridhana according to, 168 [§ 113(1)]. 

Mannamritl-^ 

Corpus Juris of ancient India, 20 [Introduction], 
identity of actual compiler, 19 [Introduction], 
commentaries on, 21-22 [Introduction]. 

by Govindaraja, 22 [Introduction], 
by Kuluka, 21 [Introduction], 
by Medhatithi, 22 [Introduction]. 

Marathas—* 

belong to what caste, 71 [§ 1]. 


a sacrament, 653. 

adopted son, whether can marry in bis natural family, 557 [§ 494(3)1 
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Btarrlaffe—contd. 

agreement enabling wife to avoid marriage. 520 [§ 442(1)1. 
anuloma marriage, 513 [§ 435(3)]. 
approved forms of marriage— 
osura, 508 [§ 428]. 
brahma, 508 [§ 428]. 
asura form of marriage. 508 [§ 428J. 
betrothal, 517 [§ 437(2)]. 
brahma form of marriage, 508 l§ 4.^oJ. 
caste, identity of. 512 (§ 435]. 
ceremonial marriage, 656. 

aind^Malrii^e ^straint Act, 1929, 507 [5 427], 1039 fApp. IH]. 
conjugal rights, restitution of, 521 [§ 444] 
consent of guardian, 'Carriage without, 511 [§ 434], 

convereio^andXsolution of marriage, 519 [§§ 435 ( 2)1 

'““'"'‘on by Cjn" wUri SSAU .i 

loss of caste, whether operates, as. 519 [§ 441(^]. 

^Son ?eS voiran°i vSf H.m'. Act, 659. ' 

divorce, a thorny question, 654. 

divorce, 519 (§ 441]. , . * 

Divorce Act 4 of 1869, Provisions of, 520 [§ 441J. 

expenses of. 395 [§. 304 ( 2 )], 518 [§ «0]. 

fflCttiTTl VOl^tf dOCtnn© Ol» OW is J* ein TA 

beVCd"-ii°aS« ^hoXhToVlf M; 

forms of. 508 [§ 428], 

giving in marriage. 510 l| 4.5J]. . 

iuar^ans for marriage, 510 [§ 433]. 511 [§ 434J. 

^sband’s duty to wife. K 4351 

identity of caste or of sub-ca^e, 512 l§ 

impotent, with an, 507 [§ 427]. 434(2)1 

Injunction to prevent a marriage. 512 [§ 434(2)J. 

law of need for codification* 654. 

sSSsSiaiK «■“ - ”" ««»■ ”■" 

Slrri^exVenses.^OMM^^^^^^^ jg l 8 lB(iv)l. 303 [% 243(c)]. 

minor, marriage of. 507 [§ ^Z^]. 510 [§ «3]. 511 [§ 434]. 
minor widows, rema^age ot 511 [§ 433]. 

mixed marriages. 512 IS ’dDj. . 434 j 

<n,, 

necessary parties to 425 [§ 333(2)(iv)J. 

Pat, a form of. 510 [§ 429]- , , 

orathilomo marriage, 513 IS ,,qi 

we^mption as to form of I"amage. 509 [§ 429] 
presump legality of majVag?,; 91® ^®®*- 

ll to pirfomance of 9^® 

^2 [§ 3(2)]. 

ESH’syUs,- - 
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Marriage— contd. 


unapproved forms of marriage 
asura, 508 (§ 428]. 
gandharva, 508 [§ 428] 
who may give in marriage. 510 f§ 433 ] 
widows, remarriage of. 511 f§ 432]. 
wife s duty to husband. 520 f§ 442(1)]. 

marriage of maker. 448 f§ 370(3)]. 
Wives, number of. permissible under Hindu law, 510 fS 430] 
woman can have only one husband at a time, 510 [§ 431 ]. 

Maternal grandfather— See Mother’s father. 

as a bandhu. Mitakshara, 133 f§ 54(1 15 )]. 
as a sapinda, Dayabhaga, 158 [§ 88(33)]. 

Maternal grandfather’s daughter’s son— 


as a bandhu, Mitakshara. 133 f§ 54(1 19 )] 
as a sapinda, Dayabhaga, 158 [§ 88(37)]. 

Maternal grandfather’s daughter’s daughter’s son 
as a bandhu. Mitakshara. 133 [§ 54(1 26)]. 

Maternal grandfather’s daughter’s son’s son— 
as a bandhu. Mitakshara, 133 [§ 54(1 25)]. 

Maternal grandfather’s son— 


as a bandhu. Mitakshara. 133 f§ 54(1 16)]. 

Maternal grandfather’s son’s daughter’s son— 

as a bandhu. Mitakshara. 133 f§ 54(1 22)] 
as a sapinda. Dayabhaga, 159 ['§ 88(48)]. 

Maternal grandfather’s son’s daughter’s daughter’s son— 

as a bandhu. Mitakshara. 134 [§ 54(1 38)]. 

Maternal grandfather’s son’s daughter’s son’s son— 

as a bandhu. Mitakshara. 134 f§ 54(1 36)]. 

Maternal grandfather’s son’s son— 

as a bandhu. Mitakshara. 133 f§ 54(1 18)]. 

Maternal grandfather’s son’s son’s daughter’s son_ 

as a bandhu. Mitakshara. 133 f§ 54(1 28)]. 
as a sapinda. Dayabhaga. 159 [§ 88(49)]. 

Maternal grandfather’s son’s son’s son— 

as a bandhu. Mitakshara. 133 [§ 54(1 21)]. 

Maternal grandfather’s son’s son’s son’s son— 

as a bandhu. Mitakshara, 134 [§ 54(1 35)]. 

Maternal great grandfather— 

as a bandhu, Mitakshara. 135 [§ 54(111 1)]. 
as a sapinda, Dayabhaga. 158 [§ 88(38)]. 

Maternal great grandfather’s daughter’s son— 

as a bandhu, Mitakshara, 136 [§ 54(111 6)]. 
as a sapinda, Dayabhaga, 158 [§ 88(42)]. 

Maternal great grandfather’s son— 

as a bandhu, Mitakshara, 136 f§ 54(111 3)]. 
as a sapinda, Dayabhaga, 158 [§ 88(39)]. 

Maternal great grandfather’s son’s daughter’s son— 

as a bandhu, Mitakshara, 136 [§ 54(111 10)]. 
as a sapinda, Dayabhaga, 158 f§ 88(40)]. 

Maternal great grandfather’s son’s son— 

as a bandhu. Mitakshara, 136 f§ 54(111 5)]. 
as a sapinda. Dayabhaga, 158 f§ 88(40)]. 

Maternal great grandfather’s son’s son’s daughter’s son— 

as a bandhu, Mitakshara, 136 [§ 54(111 18)]. 
as a sapinda, Dayabhaga, 159 [§ 88(51)]. 
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Maternal great grandfather's daughter's son's son— 

as a bandhu, Mitakshara, 136 [§ 54(111 11)]. 

Maternal great grandfather's son's son's son— 

as a bandhu, Mitakshara, 136 [§ 54(111 9)]. 
as a sapinda. Dayabhaga, 158 [§ 88(41)]. 

Maternal great grandfather's son’s daughter’s son’s son 
as a bandhu, Mitakshara, 136 [§ 54(111 19)]. 

Maternal great grandfather’s daughter’s daughter’s son— 
as a bandhu. Mitakshara, 136 (§ 54(111 13)]. 

Maternal great grandfather’s son’s daughter’s daughter’s son— 
as a bandhu. Mitakshara. 136 [§ 54(111 22)]. 

Maternal great grandfather's son’s son's son’s son 
as a bandhu, Mitakshara, 136 [§ 54(111 17)]. 


Maternal great great grandfather— 

as a bandhu, Mitakshara, 136A. 

as a sapinda, Dayabhaga, 158 [§ 88(43)]. 

Maternal great great grandfather's daughter’s son— 
as a sapinda, Dayabhaga. 158 [§§ 88(47)]. 

Maternal great great grandfather’s son— 

as a sapinda, Dayabhaga, 158 [§ 88(44)]. 

Maternal great great grandfather’s son’s daughter’s son 
as a sapinda, Dayabhaga, 159 [§ 88(52)]. 

Maternal great great grandfather’s son’s son— 
as a sapinda, Dayabhaga, 158 [§ 88(45)]. 

Maternal great great grandfather’s son’s son’s daughter’s son— 

as a sapinda. Dayabhaga, 159 [§ 88(53)]. 

Maternal great great grandfather’s son’s son’s son— 
as a sapinda, Dayabhaga, 158 [§ 88(46)]. 

Maternal uncle— 

as a bandhu, Mitakshara, 133 f§ 54(1 16)]. 
as a sapinda, Dayabhaga. 158 [§ 88(34)]. 

Maternal uncle’s daughter’s son— 

as a bandhu, Mitakshara, 133 [§ 54(1 22)]. 

Maternal uncle’s daughter’s son’s son— 

as a bandhu, Mitakshara. 134 [§ 54(1 36)]. 

Maternal uncle’s son— 

as a bandhu. Mitakshara. 133 (§ j8)]. 

Is a sapinda. Dayabhaga, 158 [§ 88(35)]. 


Maternal ancle’s son’s son— 

as a bandhu, Mitakshara, 133 [§ 54(1 21)]. 
II I sapinda. Dayabhaga. 158 [§ 88(36)]. 

Maternal uncle’s son’s son’s son— 

as a bandhu, Mitakshara, 133 [§ 54(1 35)]. 


Math—Sec Mohunt. 

devasthanam and moth, distinction between 485 [§ 413]. 
possession and management of math property. 485-487 (§ 413) 
^ivate institution, whether a moth or may be a, 500 l§ 424). 


Matri bandhus— 

order of succession among. 132 f§ 54). 

who are. 121 [§ 46(3)], 127 (§ 49], 132 [§ 54], 
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Mayukha— 


age and authorship of. 52 [Introduction! 

‘'T2-53lln"[rodu?tionf79"[f North Konkan, 

stndhana. according to, 191-192 [§§ 150 1511. 
succession to property of males, according to, 150 [§ 77 ]. 

Memons— See Cutchi Memons. and Halai Memons. 

Mesne profits— 


when allowed on partition, 396 [§ 305(3)1 
whether purchaser of undivided interest entitled to 

Migration— 


327 [§ 261(6)]. 


effect of migration of a Hindu family, 81 [§ 14 ], 

Mimamalrm 


exegetes and logicians. 40 [Introduction] 
Mimansa of Jaimini, 40 [Introduction]. 

Minor- 


adoption by a male minor. 577 [§ 521]. 

by a minor widow, 538 [§ 465]. 
age of majority, 574 [§ 516]. 
bethrothal of, 518 [§ 437], 

change of religion by minor and guardianship, 579 [§ 527]. 

debts contracted for family business, liability for, 288 [§ 234(l)(v)l 298 TS 2401 

decree agamst, without sanction of Court, 316 [§ 252] * ' 

guardian, capacity of minors to act as. 575 [§ 518(4)]. 

guardianship of person and property of —See Guardianship 

'“335'T§ ’ 2^6^^^^'' of joint family firm can be adjudged an, 

^^16^*[§"252]^^^^ relating to joint property, effect of minority of a member on. 

Majority Act 9 of 1875, 574 [§ 516]. 
marriage of, 507 [§ 427], 510 [§ 433]. 

guardians for marriage of, 510 [§ 433], 511 [§ 434 . 
minor coparceners, when necessary parties to suits, 313 [§ 251] 

coparcenary property by manager, when binding on minor 301 


new business, whether minor liable for. 289 [§ 234(2)] 

partition, right to sue for, 398 [§ 308], 412 [§ 325(1)1, 433 [§ 3481 

party to suits, 315 [§ 251(5)]. 

recovery of custody of, 588 [§ 539]. 

reunion, minor cannot be a party to, 431 [§ 344]. 

sale of coparcenary property by manager, when binding on minor, 301 [§ 242]. 
will, minor cannot dispose of property by, 444 [§ 367]. 


Mitakshara— 


of Vijnaneshwara, 46 [Introduction]. 

paramount authority of all the sub-schpols, 47 [Introduction], 
principal work of authority except in Bengal, 78 [§ 11]. 

Mitakshara school— 


coparcenary, difference between Mitakshara and Dayabhaga, 263-267 [§ 213-217], 
346 [§ 277]. 

coparcenary property, distinction between Mitakshara and Dayabhaga. 267-287 
[§§ 218-234], 348-349 [§§ 278-282]. 
devolution of property according to, 85 [§ 24]. 

difference between Bengal school and, 78 [§ 11], 85 [§ 22], 85 [§ 24], 89 [§ 31], 
103 [§ 36], 160 [§ 95], 161 [§ 96], 174 [§ 121], 433[§ 347]. 
female heirs, according to. 142 [§ 61A]. 

partition, difference between Mitakshara and Dayabhaga, 433 [§ 347].; 
principal school of Hindu law, 44 [Introduction], 
sub-divisions of, 45 [Introduction], 79 [§ 12]. 

succession to property of males: general principles, 85-90 [§§ 21-32]. 

order of succession, 103-141 [§§ 36-60]. 

to stridhana, 188 [§ 147]. 
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Mithlla school— 

authorities in, 50-51 [§ Introduction]. 

female heirs, according to, 86 [§ 25], 142 [§ 62]. 

stridhana according to, 172 [§ 119]. 

succession to. according to. 194 [§ 153]. 
sub-school of Mitakshara school, 45 [Introduction], 78 [§ 12]. 
works supplementing Mitakshara recognised as authoritative by, 50 [Introduc 
tion], 78 [§ 12]. 

Mohunt —See Math. 

alienation by—See Alienation. 

decree against, when binding on successors, 492 [§ 417]. 
devolution of office of, 492 [§ 418]. 

income of endowed property, powers over, 487 [§ 414(2)]. 

legal incidents of office of, 487 [§ 414]. 

meaning of, 485 [§ 413]. 

offering by followers to. 499 [§ 422]. 

person in de facto possession of math properties, 491 [§ 415B1. 
power of, to contract debts, 489 [§ 415(1)]. 

to alienate endowed property. 489 [§ 415]. 
to maintain suit, 491 [§ 415B]. 
to sue, 486 [§ 413]. 
removal of, 499 [§ 423]. 

transfer of right of management, 496 [§ 420J. 

Molesalam Girasias of Broach— 

how far Hindu law applies to, 619 [§ 582]. 


Mort^ag* 

coparcener, by, of his undivided share, Mital^hara, 321 I|| ^59, 260]. 

Dayabhaga. 349 Is 282). 

coparcener’s interest, rights of mortgagee of, 330 [§ 263], 371 [§ 294B(2)], 

decree against father, 371 [§ 294B(2)]. 

decree in foreclosure suit against manager. 313 [§ 25U 

father, by. of joint property for payment h^s own debts, 374 [§ 295|. 

guardian, by. appointed by the Court. 586 (§ 536]. 

manager, by. of joint family property. 300 [§ 242] 

mohunts and shebaits. by. of endowed property. 489 [§ 415]. 

natural guardian, by, 578 [§ 528]. * • • *. «* » ooe 0*37 irr orq 9 /\Q 1 

setting aside unauthorised mortgage of joint property, 336-337 [§§ 268-269]. 

suits on. parties to. 313 [§ 251]. 

testamentary guardian, by. 584 [§ 532J. oi#? tr laii 

widow, by, of property inherited from her husband, 216 [§ 181J. 

Mother— 

adoption, right of mother to give her son. in. 548 [§ 476]. 
adoptive mother, whether inherits to adopted son, 558 [§ 496]. 

wherl^’Tught^^/ma'r^Ted '§§■ >55-157); 193 [§ 152); 

May, 191 [§ 151(iii)); Mit„ 188 (§ 147); Mith., 194 [§ 153). 
where daughter unmarried, 186 [§ 145]. 

un'dfastity'! whethlr'^a 'bfr to inheritance 

whether takes absolute or limited estate; Bomba^y205^||^ 7J.^^ 

orler of^^c^essT^n, Day. 157 f§ 88(8)]; May, 116 (§ 43(7)]. 150 [§ 77(8)]; 
Mit„ 116 (§ 43(7)1, 147 [§ 72(9)] 

wh*!iir' ISkU su'd d, B ,‘™|; 

bequest to mother, when alienable by her. 185-186 [§ 142-144]. 

conversion of. and 8 142 1441 

gift to. when alienable. 185-186 [§§ 142 144J. 
gift from, to daughter is saudayiko. 185 |§ 143], 
guardianship ot child's Pe-om^87M§_ 518).^^^ 
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Mother— contd. 

guardianship, and conversion of, 578 [§ 526]. 
illegitimate children, guardianship of. 577 [§ 522]. 

inheritance— See sub-heads “as an heir to her daughter”, “as an heir to her 
son”. 

manager, of the joint family, whether a mother can be a, 295 [§ 236]. 
marriage, mother’s right to give daughter in. 510 [§ 433], 511 [§ 434]. 
partition, share on, Mitakshara. 404 [§ 316]; Dayabhaga, 435 [§ 353]. 

omission to reserve share for mother, effect of, 404 [§ 316]. 
party to suit for partition. 435 [§ 333(2)]. 
provision for funeral ceremonies of mother, 395 f§ 304]. 
step-mother, whether an heir. 116 [§ 43(7)], 147. 148 [§ 72(9)(27)]. 

Mother-in-law— 

when entitled to maintenance from daughter-in-law, 592 [§ 544, ill. (c)]. 
Mother’s brother— 

as a bandhu. Mitakshara, 133 [§ 54(1 16)]. 

as a sapinda, Dayabhaga, 158 [§ 88(34)]. 

property inherited from, whether ancestral, 271 [§ 223(2)]. 

Mother’s brother’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 134 [§ 54(1 38)]. 

Mother’s brother’s daughter’s son’s son— 

as a bandhu, Mitakshara, 134 [§ 54(1 36)]. 

Mother’s brother’s son— 

as a bandhu, Mitakshara, 121 [§ 46(3)]. 133 [§ 54(1 18)]. 

Mother’s brother’s son’s son— 

as a bandhu, Mitakshara, 121 [§ 46(3)], 133 [§ 54(1 21)]. 

Mother’s father— 

as an heir, Mitakshara, 122 [§ 46(3)], 133 [§ 54(1 15)]. 

Dayabhaga, 158 f§ 88(33)]. 

property inherited from, whether ancestral, 271 [§ 223(2)]. 

Mother’s father’s brother— 

as a bandhu, Mitakshara, 136 [§ 54(111 3)]. 

Mother’s father’s brother’s son— 

as a bandhu, Mitakshara, 136 [§ 54(111 5)]. 

Mother’s father’s brother’s son’s son— 

as a bandhu, Mitakshara, 136 [§ 54(111 9)]. 

Mother’s father’s father— 

as a bandhu, Mitakshara, 135 f§ 54(111 1)]. 

Mother’s father’s father’s son’s son’s son’s son— 
as a bandhu, Mitakshara, 136 [§ 54(111 17)]. 

Mother’s father’s son— 

as a bandhu, Mitakshara. 133 [§ 54(1 16)]. 

Mother’s father’s son’s daughter’s son— 

as a bandhu, Mitakshara, 133 [§ 54(1 22)]. 

Mother’s father’s son’s son— 

as a bandhu. Mitakshara, 133 [§ 54(1 18)]. 

Mother’s father’s son’s son’s daughter’s son— 

as a bandhu, Mitakshara. 133 [§ 54(1 28)]. 

Mother’s father’s son’s son’s son— 

as a bandhu, Mitakshara, 133 [§ 54(1 21)]. 

Mother’s father’s son’s son’s son’s son— 

as a bandhu, Mitakshara, 134 [§ 54(1 35)]. 

Mother’s father’s sister’s son— 

as a bandhu. Mitakshara, 121 [f54(111 6)]. 
as a sapinda, Dayabhaga, 158 [§ 88(42)J. 
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Mother’s maternal grandfather— 

as a bandhu. Mitakshara. 135 [§ 54(111 2)]. 

Mother’s maternal grandfather’s son— 

as a bandhu. Mitakshara. 136 [§ 54(111 4)]. 

Mother’s maternal grandfather’s son’s son— 

as a bandhu. Mitakshara. 136 [§ 54(111 7)]. 

Mother’s maternal grandfather’s son’s son’s son 
as a bandhu, Mitakshara. 136 [§ 54(111 12)]. 

Mother’s maternal grandfather’s daughter’s son 
as a bandhu. Mitakshara. 136 [§ 54(111 8)]. 

Mother’s maiei*nai grandfather’s son’s daughter s son 
as a bandhu. Mitakshara. 136 [§ 54(111 14)]. 

Mother’s maternal grandfather’s son’s son’s daughter’s son 
as a bandhu. Mitakshara. 136 [§ 54(111 25)]. 

Mother’s maternal grandfather’s son’s son’s son’s son 
as a bandhu, Mitakshara. 136 [§ 54(111 21)]. 

Mother’s maternal grandfather’s daughter’s son’s son— 
as a bandhu. Mitakshara. 136 54(111 15)]. 

Mother’s maternal grandfather’s son’s daughter’s sons son 

as a bandhu, Mitakshara. 136 [§ 54(111 26)]. 

Mother’s maternal grandfather’s daughter’s daughter’s son— 
as a bandhu. Mitakshara. 136 [§ 54(111 16)]. 

Mother’s maternal grandfather’s son’s daughter’s daughter’s son— 
as a bandhu. Mitakshara. 136 [§ 54(111 29)]. 

Mother’s maternal great grandfather 
as a bandhu. Mitakshara. 136A. 

Mother’s mother- 

inheritance to maiden’s property. 186 [§ 145]. 

Mother’s mother’s brother’s son— 

as a bandhu, Mit., 121 [§ 46(3)]. 

Mother’s mother’s sister’s son— 

as a bandhu, Mit., 121 [§ 46(3)]. 

Mother’s sister— 

as a bandhu, Bombay State. 138 [§ 56]. 

Mother’s sister’s daughter’s son— 

as a bandhu, Mitakshara. 133 [§ 54(1 26)]. 


Mother^Sa Mitakshara, '2^5 46(3)j 133 (§ 54(1 19)1. 

as a sapinda, Dayabhaga. 158 [§ 88(37)J. 

Mother’s sister’s son’s son’s son— 

as a bandhu, Mitakshara, 122 [§ 46(3)], 133 [§ 54(1 25)]. 


limited owner’s Wer to dispose of movable property received 
’^^or^'TnherUeTf^r hu^ 215-216 (§§ 179-180]. 

Naikins —See Dancing Girls. 

Nambudri Brahmins— * rs firivil 

application of Hindu Law to, 74 [§ 6(iv)J. 

or institutes of. 24-25 [Introduction], 77 [§ 8(2)(iii)l. 
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Naradasmriti— 

[In‘«>'»ucUon]. 

compiler of. 26 [Introduction] 
leading code, 27 [Introduction]. 

Native Christi ans — 

how far governed by Succession Act, 1925, 75 [S 7f2)l 
principle of survivorship, how far appUes to, 75 [§ 7(2)1 

Native Converts Marriage Dissolution Act- 
provisions of. 73 [§ 4(iv)], 519 [§ 441] 

Necessity— See Alienation. 

Nibandhas— 

origin of. 77 [§ 9]. 

Nilkantha— 

author of Mayukha, 79 [§ 12(2)]. 

Nimayasindhu— 

(§ Mitakshara in Benares and Bombay, 50 [Introduction], 79 


12 ( 1 )]. 


Dharma, 61 [Introduction], 

Obstructed heritage_ 

what is, 267 [§ 218]. 

Orphan— 

adoption of, whether permissible. 551 [6 482] 

Padavandanika— ^ 

a species of stridhana, 169 [§ 113], 177 [§ 126] 

Parasara Madhava_ 

stridhana according to. 171 f§ 1181 

Mitakshara in' Madras, 55 [Introduction], 79 [§ 

author of. 28 [Introduction] 
commentary on, 28 [Introduction]. 

Parents— See Father, Mother. 

rf 1 1 r. 1 give son in, 548 [6 5 475 4761 

guardianship, rights of, 575 [§ 5181 5 476J. 

maintenance of. 593 [§ 548]. ' 

marriage, right to give daughter in, 510 [§ 433] 

Parties to suit— ^ 

relating to ancestral business, 316 [§ 251(7)] 

coparcenaiy property, 313-317 [§§ 251-252]. 

Partition— Partition, 425 [§ 333(2)]. ^ ^ 

absent coparcener, share of, 402 [6 3131 

account, mode of taking, on, 396 [§ 3051. 

adopted son and right to demand partition 401 16 3111 

adverse possession of portion of the joint oiL* 3o<; rs 3041 

after-bom son P^rtjtjon. 399-400 [§§ 309^?10^’428 [§ 336]. 

agreement not to mIoo, 40§Tr3!r’ 

agreement partition by, 414 [§ 325(2)], '415 [§ 3261 

agreement to separate, whether writing neceaasT-v frtr* 4i#? rs 396^211 
allotment of shares. Mitakshara. 407 [f 321? ^ 326(2)J. 

* 7 7.1 Dayabhaga, 437 [§ 355]. 

ancestral movables, son s right to enforce partition of 393 fS 3031 

a?bftraUomTy^'7l'/[^^^ 2^2 [§ 223(4)]- 

undivided share of a coparcener in a Mitakshara famUy» ^13 
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Partition —contd. 


birth of a member pending suit, for, 423 [§ 330]. 

burden of proof as to, 417 [§ 327J. 41 q rs 327(’4^1 

cessor o£ commensality. how far evidence of P|rt‘tion, 419 [S 327(4)]. 

conversion from Hinduism and Partition 427 [§ 334] 

sr.s:s ?!iK. srinof Sm “3.f & ‘S'm,. 

date of severance m status, 410 [& 325j. 

death of a member pending suit, for 423 l§ 330J. 

debt contracted by father after.^356 ^[§ 290(6)).^^^ 

debts, provision for, on partition, 394 [§ 304h 
declaration of intention to separate, 410 is 32&J. 
decree, partition by, 423 [§329]. 

dfsSy how^far tffeitl exc?js?on''£rom ihare on partition, 165 [§ 106], 

Sility. removal of, and re-open ng of partition. 166 (§ 108], 

disqualified coparceners, 406 1§ 318], 

dwelling house, Part‘t‘ 0 " [§ 335(2)]. 

effect of partition, 429-430 [§§ 340, 341]. 

evidence of partition, 417 [§ 327]. 

exclusion from share f? 0171 . nav 436 15 354] 

father’s mother, rights of, Mit., 405 [§ 317J, Day., IS J 

fathl^. rUht of! to effect partition among his ^0 [§ 323]. 

female coparceners, rights of. Dayabhaga, ^33 (§ I 
funeral expenses of mother. P™'';|‘°“ «6 [§ 354 ]. 

grandmother, rights Li?!- Day 434 [§ 349]. 

grandsons,^rights rUhtf k Mlt.!^397“\§ ?0^1;’ ofy.! 1§ 349]. 

how effected, 410 [§ 225]. 

i= ^ f Ss3"‘'' 

J to. J.< tl 3M1. 

metes and hounds by, § 325(D]. 433 [§ 348]. 

minor behalf of, 410 [§ 325]. 

modes of division, 407 [§ 321]- 

S5£ sr.iiiasi if 

paS how \sMmi . [§’ 325]; Day.. 433 [I 347). 

ES"^£ti£V t^^pirtitiom IWiU® 397:406 [§§ 306-318]; Day.. 433-434 

^uS?S‘lndiv^deTm^^^^^^^^ [§ 261(3)], 429 [§ 341]; 

rlE?us‘°mto;^®llpiio'’ro£!° wheVhir Si' exclusion from partition. 166 

re^Ipenliig of, 428^29 [§§ 336^339]. 
restraint against, 406 [§§ 319 
reunion —See 

gsi ?; |M 1 . 38 ^^ »»I* 

s^e in lieu of partition, 428 L8 33&j. 
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Partition— contd. 

separation of one coparcener, 421 [§ 328(3)1 
share acquired on. devolution of. 429 [§ 340]. 

whether separate property, 281 [8 230(6)1 
shares on partition, Mit., 407 [§ 321]; Day.. 437 r§ 3551 ^ ’ 

partiUon, variation in after preliminary decree, 407 f6 3211 
son born after but conceived before partition, rights of 399 fS 3091 
son born of a void or voidable marriage under Hindu Marriage Act 397 fS 3071 
son conceived as well as born after partition rights of 400 fs ‘^loi ^ 
sons, rights of. Mit. 397 [§ 307]; Day.. 434 [§ ^49 ’ 

sons sons rights of. Mit., 397 [§ 307]; Day. 434 [§ 3491 

son s son s son's rights of. Mit., 397 [§ 307]; Day.. 434 [§ 3491 
Special Marriage Act and. 427 f§ 334A) ‘ 

step-mother, rights of. Mit., 404'[§ 316(3)1- Dav 435 FS 353 rd^i 

on partition 

suit, institution of. effect of. 412 f§ 325(1)]. 

hotchpot "^426 pending, 423-424 [§§ 330-332]. 

minor, by. 413 § 325(l)(ii)]. 
parties to. 425 § 333(2)). 
property to be comprised in. 426 [§ 333(3)] 
who may sue for. 425 [§ 333(1)] 
way. right of. 394 [§ 303). 
well, partition of. 393 f§ 303]. 

what constitutes partition. Mit.. 410 [§ 325]; Day. 433 [8 3471 
widows, between, 112 [§ 43f4)] ' 

wife, rights of. Mit.. 403 [§ 315]; Day.. 434 f§ 352]. 

will and restraint against partition. 406 [§ 320], 467 [§ 393], 

will, partition by father or other coparcener by means of. 410 [8 3241 
partition by so-called, 431 f§ 345J. ’ 

writing, whether necessary for, 416 [§ 326(2)]. 

Paternal uncle— 


as an heir, Mit., 119 [§ 43(14)], 149 [§ 72(35)]; Day., 158 [§ 88(15)]. 

Paternal uncle’s daughter— 

as a bandhu. Bombay, 138 [§ 56]. 143 [§ 64(1)]. 

Paternal uncle’s daughter’s son— 

as an heir, Mit., 133 [§ 54(1 20)]; Day., 158 [§ 88(29)]. 

Paternal uncle’s son’s daughter’s son’s son— 
as a bandhu. Mit., 133 [§ 54(1 29)]. 

Paternal uncle’s son— 

as an heir. Mit., 119 [§ 43(15)], 149 [§ 72(36)]; Day., 158 [§ 88(16)]. 
Paternal uncle’s son’s daughter’s son— 

as an heir. Mit., 133 [§ 54(1 20)]; Day., 158 [§ 88(30)]. 

Paternal uncle’s son’s son— 

as an heir, Mit., 119 [§ 43(16)], 149 [§ 72(37)]; Day.. 158 [§ 88(17)]. 
Paternal uncle’s son’s son’s son— 

as an heir, Mit., 149 [§ 72(38)]. 

Per capita— 

partition, 407 [§ 321]. 
succession, 90 [§ 32]. 

Perpetuities— 

Hindu law and rule against. 461 [§ 385]. 

rule against, in regard to bequest, 461-464 [§§ 385(2)-387]. 

in regard to endowments. 484 [§ 411]. 

in regard to gifts. 461, 462-464 [§§ 385(1), 386, 387J. 

Per stirpes— 

partition, 407 f§ 321]. 
succession, 90 [§ 32]. 
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persona destginata— 

adopted son, when may take as, 568 [§ 511, ill. (a)]. 

Pious obligation — See Debts. 

Pitrl bandhus 

order of succession among. 134 [§ 54). 

who are, 120 [§ 46(4)J, 127 [§ 49], 132 [§ 54]. 

Posthumous son— 

divesting of estate, 87 [§ 28]. 

Power of appointment—470 [§ 398]. 

Prajapatya marriage— 

an approved form of marriage, 508 [§ 428]. 

Preceptor— 

as an heir. 139 [§ 57]; Day., 159 [§ 91]. 

Presumption— 

alienation with consent of reversioners, in case of, 227 § 183(1)]. 

business carried on by a coparcener, as t^o, 291 l§ 234(4)]. 

joint family and property, as to Mit., 283 (§ 233]; Day., 350 [§ 286]. 

legitimacy, as to. 518 [§ 438]. 

marriage, as to form, of, 190 [§ 147], 509 [§ 429]. 

performance of ceremonies, 518 l§ 438]. 

validity. 518 (§ 438]. 

partition, as to. 420 (§ 328]. iqa rs izini 

property in possession of widow, as to, 184 [§ 140]. 

savings by widow of income of husband’s estate, as to. 210 l§ 177J. 

school, as to. 80-81 [§§ 13A, 14]. 

when one coparcener separates, 421 is jzuu)]. 

Pritidatta— 

a kind of stridhana, 168 [§ 113(1)], 176 [§ 126]. 

Probate— 

when necessary, 450-451 [§§ 375, 376]. 

Probate and Administration Act— 

application of, 451 [§ 376]. 

repeal and re-enactment of, 451 [§ 376]. 

Promissory note- 

suit on. passed by manager, 298 [§ 240(4)]. 

Propinquity— , 

guiding principle of succession in Mit. law, 103 [§ 36], 128 [§ 51]. 

Prostitutes— 

succession to property of, 199 [§ 164]. 

Pujarl— 

devolution of office of, 496 [§ 419A]. 

Pundits— 

institution of, when abolished, 78 [§ 10]. 

Punjab— 

adoption, in the, 553 [§ 488]. 

Purchaser— See Alienation. 

ancestral house, purchaser of, and widow's right of residence, 605 [§ 562], 
burden of proof in case of sale by manager. ^306 (§ 244], 

richts of purchaser of coparcener’s share, Mit., 322 [§ 261], 349 [§ 280], 402 

^[§ 3141: Day., 434 [§ 351]. 2filf3)l 

eouitable rights on partition. 326 (§ 261(3)]. 

extent of share, 327 (§ 261(5)]. 

right subject to all charges and habiht es. 328 [§ 261(8)]. 
right to joint possession, m 322 [g 261(1)]. 

in Bombay, 324 [§ 261(1)]. 
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Purchaser 



ontd. 


right to mesne profits, 327 f§ 261(6)). 

right to partition, 325 [§ 261(2)). 

right to specific performance, 328 [§ 261(7)]. 

whether bound to sue for partition in coparcener’s lifetime, 327 (§ 261(4)). 
RegUtration— 

of authority to adopt, 529 [§ 456). 
of deed of gift. 439 [§ 358). 
of deed of partition, 417 [§ 326). 

Religion, change of— 

adoption, effect on, 548 [§ 478). 
civil rights, whether lost by, 72 [§ 4(1)]. 
coparcenership, effect on, 427 [§ 33^. 

dissolution of marriage, whether effected by, 519 [§ 441). 
divorce, when brought about by, 519 (§ 441). 
guardianship and change of religion by father, 577 [§ 525). 

by infant, 578 [§ 527). 
by mother, 578 (§ 526). 
maintenance, effect on right to, 600 [§ 557). 
restitution of conjugal rights, effect on suit for, 521 [§ 444). 
succession, whether a bar to, 161 (§ 97). 

Religious endowments —See Endowments. 

Remainder— 


gifts or bequest by way of, 466 [§ 390). 

Remarriage of widows^ 

adoption, power to give in, after remarriage, 538 [5 467). 

take in, after remarriage, 538 [§ 467). 
divesting of husband’s estate by remarriage. 111 [§ 43(4)). 
guardianship, effect of remarriage on the right of, 577 (§ 523). 

Hindu Widow’s Remarriage Act, 1856, operation of. 73 [§ 4(ii)), 510 [§ 432), 577 
[§ 523]. 

legalized by Act 15 of 1856, 73 [§ 4(ii)). Ill [§ 43(4)]. 
maintenance, whether widow loses right by remarriage, 605 [§ 563). 
minor widow, when and whose consent necessary for remarriage of, 510 (§ 433). 
succession, effect of remarriage on right of. 111 [§ 43(4)), 145 68(v)). 

Representation— 

doctrine of, 87 [§ 29). 

Residence, right of— 

unmarried daughter of deceased coparcener, of, 614 [| 574). 
widow, of, how affected by transfer of the house, 605 [§ 562), 613 [§ 573). 
wife and unmarried daughters of sole owner, of, how affected by sale of the 
family house, 614 [§ 575). 

Restitution— 

of conjugal rights, 521 [§ 444). 

Reunion— 

difference between coparcenary formed by reunion and coparcenary by birth, 
431 [§ 343). 

intention necessary to constitute, 431 [§ 344). 
minor coparcener and, 431 [§ 344). 
persons who may reunite, 430 [§ 342). 
results of. 431 [§ 343). 

reunion a question of fact, 421 [§ 328(3)]. 
succession after reunion, Mitakshara, 141 [§' 60]. 

Dayabhaga, 159 f§ 94). 

Reversioners— 

adverse possession against widow whether a bar to suit by, 252 [§ 201). 
alienation by widow with consent of. 227 [§ 183), 230 [§ 184], 236 [§ 191]. 

without consent, of, 231 [§ 185). , 

for legal necessity, effect of, on reversioners, 230 is 
reversioner party to, 237 [§ 192). 
compromise between widow and next reversioner, 242 f§ 194). 
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Beversloiiers—contd. 

compromise by widow involving aUenation how far binding on— 
where reversioner is a party, 237 
where reversioner is not a party, 239 [§ 193J. 
consent of, alienation by widow, 236 [§ 191]- 

debts contracted by widow and not charged on the estate, whether binding on. 
242 [§ 195]. 

declaratory decree, who bound by, 258 [§ 2101. 
declaratory suit by, 254, 255 [§§ 203, 205, 206]. 

decree against widow, when binding on reversioners, 250 [§ 199]. 

distinction between “next” and “remote” reversioners. 228 [§ 183]. 

election by, 235 [§ 190]; 236 [§ 190A]. 

estoppel of, 235 [§ 190], 236 [§ 190A]. 

injunction against widow in case of waste. 254 [§ 204]. 

limitation period of. declaratory suits, 257 (§ 208]. 

for suit for ipossession. 257 [§ 209]. 

possession adverse against widow, whether bars reversioners. 252 [§ 201]. 

ratification by, 236 [§ 190A] 
remote reversioners, rights 01 , 2oo is 

res^iudicata, decree in suit between widow and next reversioners, 250 [| 200 
^ decree in suit between next reversioner and alienee, 258 [§ 210 

rights of reversioners, 253 [§ 202] 

spes successionis, reversioner s interest is, 208 [§ 175(2)]. 
succession by, custom among Jats, 208 [§ 175]. 
surrender of estate by widow to reversioners. 243 [§ 197]. 
title derived from last fuU o^er, 207 (§175(3)]. 
waste by widow, and injunction. 254 [§ 204J. 

will by widow of husband's estate, and declaratory suit. 255 (§ 206]. 

Revocation— 

gift, of, 443 [§ 363]. 

power to adopt, of» 531 [§ 460]. 

wiU, of, 447 [§ 370]. 

Sakulyas —[Bengal School]— 

enumeration of, 155 [§ 84]. 

order of succession among, 159 18 oyj. icc rs q 71 

principles governing order of succession among, 156 [§ 87]. 

a-lft_ See Alienation and Purchaser. 

in execution of decree against father 

widow, 250 [§ 199]. 

religious office, of, 496 [§ 420(1)]. 

Samanodakas— 

>0 15 ‘ A1, W 

table of. Mitakshara 106 [§ 

widows of, as heirs in Bombay, 146 [§ 69). 

Santhals of Chota Nagpur— 

application of Hindu Law to. 74 [§ 6]. 

^’"^^clusion from inheritance and fr^ share on partition, 166 [§ 111], 
succession to property of. 140 [§ 58]. 

SaolndAS^ _ 

according ‘o 532 r§ 462(2)] 

got?a 536 [§ 463(2)]. 

marriage and sapmdaship. 514 [436]. 

ki/>71 
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Sapindas— contd. 

order of succession among, Mitakshara, 107 [§ 43]. 

Dayabhaga, 157 f§ 88]. 

principles governing precedence among, Dayabhaga, 156 [§ 86]. 
table of sapindas, Mitakshara, 107 [§ 42]. 

whole blood, sapindas of, when preferred to one of half-blood, 120 [§ 44]. 
Sapratibandha daya— See Obstructed heritage, 
means obstructed heritage, 267 [§ 218(1)]. 

Saptapadi— 

a marriage ceremony, 517 [§ 437(1)]. 

Sarasvati Vilasa— 

an authority in Madras, 55 [Introduction], 79 [§ 12]. 

Saadayika— 

a kind of stridhana, 173 [§ 120], 184 [§ 141], 185 [§ 143]. 

Savings— 

from income, 210 [§ 177]. 

Schools of law— 


authorities in different schools, 44-58 [Introduction]. 

Apararka, 49. 

Dayatatva of Raghunandana. 57. 

Madana Parijata of Vishveshwara Bhatta, 51. 

Mitakshara of Vijnaneshwara, 46. 

Nimayasindhu of Kamalakara, 50. 

Parashara Madhaviya, 55. 

Sarasvati Vilasa, 55. 

Srikrishna Tarkalankar, 57. 

Subodhini of Vishveswara Bhatta, 51. 

Smriti Chandrika, 54-55. 

Vaijayanti, 49. 

Viramitrodaya of Mitramishra, 48, 49. 

Vivadachintamani, 50. 

Vivadatandava, 50. 

Vivada Ratnakara, 51. 

Vyavahara Chintamani, 51. 

Vyavahara Mayukha, 52-54. 

Vyavaharanimaya, 56. 

Bengal or Dayabhaga school, 56 [Introduction]. 

Dayabhaga and Mitakshara schools, 44 [Introduction], 78 [§ 11]. 
migration and school of law, 81 [§ 14]. 

Mitakshara school, divisions of— 

Benares, 45, 49 [Introduction], 79 [§ 12]. 

Bombay or Maharashtra, 45, 51 [Introduction], 79 [5 12]. 

Madras or Dravida, 45, 54 [Introduction], 79 [§ 12]. 

Mithila, 45, 50 [Introduction), 79 [§ 12j. 
origin of. 77 [§ 9]. 

stridhana according to different schools —See Stridhana. ^ , a 

succession according to different schools —See Succession to Males ana 

Succession to Females. 

works of authority in the two schools, 79 [§ 11]. 

in the sub-schools, 80 [§ 12]. 


Self-acquired property— 

tncSVrTl^pro^rty^lost^to family, 281 [§ 230(4)], 283 [§ 232]. 

g%foi scien^^^ 281 [§ 230(9)]. 281 [§ 231], 282 [§ 231A]. 
gift of, 438 [§ 357]. 

Government grant, whether, 281 [§ 230(3)]- 

heir entitled to. 269 [§ 222]. 

inheritance from collaterals. 272 [§ 223(3)]. 

from females, 201 [§ 166]. 
legal incidents of, 269 [§ 222]. 
obstructed heritage. 280 [§ 230]. 
partition, not liable to, 269 [§ 222], 393 [§ 303]. 
powers over, 269 [§ 222]. 
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Self>acquired property—contd. 

practice of profession or occupation, 281 [§ 231], 282 [§ 231A]. 
presumption as to, 283 [§ 233]. 

property given or bequeathed by paternal ancestor, 272 [§ 223(5)]. 

property thrown into common stock, whether joint or separate, 276 [§ 227]. 

separate earnings, 281 (§ 231], 282 [§ 231A]. 

share allotted on partition, 281 (§ 230(6)]. 

sole suiwiving coparcener, property held by, 281 [§ 230(7)]. 

what is, 280 [§ 230]. 

Separate property— See Self-acquired property. 

Shebait— See Endowments. 

alienation of endowed property by, 489 [§ 415]. 

decree against, when binding on successors, 492 [§ 417j. 

devolution of office, of, 493 (§ 419]. 

female, interest in shebait. of. 494 (§ 419]. 

gift by, of right of management. 496 [§ 420(2)]. 

income of endowed property, powers over, 487 (§ 414]. 

legal incidents of office of, 487 (§ 414]. 

lunacy of. 486 (§ 413]. 

meaning of. 485 (§ 413]. 

position of, 487 [§ 414]. 

DOwer of. to alienate endowed property, 489-491 [§ 415]. 

to contract debts. 490 (§ 415]. 
to sue, 486 (§ 413]. 

removal of. 499 {§ 423]. Ann/^\^ 

sale by, of right of management. 496 [§ 420(1)]. 

Shnitl— 

source of Dharma, 3 [Introduction]. 

Sikhs— 

application of Hindu law to, 74 [§ 6(iv)]. 

Sister—See Half-sister. 

m Bombay, Mit.. 118 (13^)1 1^4 [§ 65] m [§ 72(14)]. 

May.. 118 [§ 43(130], 138 (§ 56]. 
in Madras under Act 2 of 1929. 118 [§ 43(13(3!)], 138 [§ 56]. 

elsewhere under Act 2 of 1929, 118 [§ 43(130). i 7 n^ 9 ']l 

whether talres an absolute or a lr[ri68(4)l.^ 

elsewhere. 118 f§ 43(130]. 

202 [§ 168(4)). 

whether take as tenants-in-common or as joint tenants, 89 [§ 31]. 144 
[§ 65(2)]. 

* ^M^lh-as^ a^s^h^Tr of the deceased's father, 193 [§ 152(4)1 

Mayuklia, as heir of t*’®. r\^\ 47 ( 2 )l 

Mitakshara, as heir of the deceaseds father, 188 [§ 147(2)). 

succession to maiden’s property, 186 [§ 145J. 

whether takes an absolute or limited [f 

maintenance, 591 [§ 544]. ' 

Sister’s daughter— 

as an heir in Bombay— 

inherits as a bandhu. 138 [§56]. 

takes an absolute estate, 203 [§ 170(2)]. 

04 : an heir in Madras— ^ 

inherits as a bandhu, 138 [§ 56]. 

outer’s daughter’s son— 

as a bandhu, Mitakshara, 121 [§ 46], 133 [§ 54(1 7)]. 

QUtpr’s daughter’s son’s son— 

whether a bandhu, 122 [§ 47], 133 [§ 54 (I 13)]. 



1124 


PRINCIPLES OF HINDU L4W 


Sister’s son 


as an heir— 

Dayabhaga, 158 f§ 88(12)]. 

Mitakshara, 119 [§ 43(13D)], 121 (§ 46(3)], 132 [§ 54(1 6)]. 
as a stridhana heir— 

Dayabhaga. 196 f§ 155], 197 [§ 157]. 

Madras, 193 [§ 152(4)]. 

Mayukha, 191 [§ 151(111)]. 

Mitakshara, 188 [§ 147]. 

Mithila, 194 (§ 153]. 

succession to maiden’s property, 186 [§ 145]. 

Sister’s son’s son— 

as a bandhu, Mitakshara, 121 [§ 46], 132 [§ 54(1 6)]. 

Sister’s son’s son’s son— 

whether a bandhu, 122 [§ 47]. 

Smriti— 

as a source of Hindu law, 4 [Introduction], 77 [§ 8]. 
based in part on immemorial custom, 2 [Introduction], 
basic structure of Hindu law, 2 [Introduction]. 

Brihaspati Smriti, 28 [Introduction]. 

conflicting texts of, how dealt with, 39 [Introduction]. 

divided into Dharmasutras and Metrical Smritis, 12 [Introduction]. 

hierarchy of courts mentioned in, 37 [Introduction]. 

Katyayana Smriti, 30-31 [Introduction]. 

Manusmriti, 19-21 [Introduction]. 

Metrical smritis. 12, 32 [Introduction]. 

Naradasmriti, 24-27 [Introduction], 
nature of, 8 [Introduction]. 

Parasharasmriti, 28 [Introduction]. 

Sutras, a class of, 12 [Introduction]. 

Yajnavalkya’s enumeration of. 18 [Introduction]. 

Yajnavalkasmriti, 22 [Introduction]. 

Smritikars— 

exponents of the divine precepts of law, 10 [Introduction], 
were great jurists, 11 [Introduction]. 

Smriti Chandrika— 

stridhana according to, 171 [§ 118], 193 [§ 152]. 

rules of succession to, 193 [§ 152]. 
work of authority in Madras, 54-55 [Introduction], 79 [§ 12(1)]. 

Sons— See coparceners, Coparcenary property, adoption. 


adopted son —See Adoption. 

adult sons, when father bound to maintain, 592 [§ 545]. 
after-bom son and partition, 399-400 [§§ 309-310]. 

of a disqualified coparcener and partition, 166 [§ 109]. 
of a disqualified heir, 165 [§ 105]. 

alienation by father for payment of his debts, how far bmding on, 374 18 zyoj 
ancestral property and son’s rights, Mitakshara, 270 [§ 223,(1)]. 274 [§ 224]. 

Dayabhaga. 345 [5 273]. 

as heirs to their father— 

Dayabhaga, 157 [§ 88(l)-(3)]. 

Mayukha, 150 [§ 77(l)-(3)]. 

Mitakshara, 108 [§ 43(l)-(3)], 147 [§ 72(l)-(3)]. 


as stridhana heirs— 

Dayabhaga, 196-198 [§§ 155-157]. 

Madras. 193 [§ 152]. 

Mayukha, 191 [§ 151]. 

Mitakshau'a, 188 [§ 147(2)]. 

MithUa, 194 [§ 153]. 
coparceners, sons inherit as, 89 [§ 31]. 

f^?heriT^dlbts!‘liab^^^^^ for. 351 [§ 287], 351 [§ 288], 354 [§ 290], 3M-357 


(§ 290(7)]. 


allenaUon of ion’s interest by father for payment of hii debt* 
374 [S 295]. 
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Sons—contd. 

father’s debts, immoral debts, sons whether liable for, 385 [§ 298]. 

sale of sons’ interest in execution of decree agamst father, oo3 

separate property of sons whether liable for, 351 [§ 287], 
gift or bequest by father to his son, 272 (§ 223(5)]. 
guardianship of—^ec Guardianship, 
illegitimate —See Illegitimate sons, 
joint tenants, sons inherit as, 89 [§ 31]. 
maintenance of parents, 593 [§ 548]. 
maintenance of sons, 592 [§ 545]. 

partition, right to demand, Mit., 397 [§ 307]; Day.. 434 [§ 349]. 

shares on, 407, [§ 321]. 

son conceived and born after, 400 [§ 310]. 
son conceived before but bom after, 399 [§ 309]* 
self-acquired and separate property of father, 269 [§ 222J. 
son in his mother’s womb, 340 [§ 270]. 

take per stirpes on partition amongst themselves, grandsons and great-grand¬ 
will, whether revoked by subsequent birth of son, 445 l§ 368(3)]. 

Son-ln-Utw— 

as a stridhana heir, Mithila, 194 [§ 153]. 

Son’s daughter— 

as an heir, under Act 2 of 1929, 117 [§ 

before the Act, m Bombay, 138 [§ 56], 

before the Act. in Madras. 138 [§ 56]. ,iQr,QAM 

whether takes absolute or limited estate, 117 l§ 43(13A)J. 

201 (§ 168], 203 [§ 170]. 

Son’s daughter’s daughter’s son— 

as a bandhu, Mitakshara, 132 [§ 54(1-4)]. 

Son’s daughter’s son— 

as a bandhu, Mitakshara, 132 [§ 54(1-1)]. 
as a sapinda. Dayabhaga, 158 [§ 88(25)]. 

Son’s daughter’s son’s son 

as a bandhu, Mitakshara, 132 [§ 54(1-4)]. 

Son’s 


as heirs to their grandfather, Mit., 108 [5 43(1-3)], 147 [§ 72(1-6)], May., 150 

[§77(2)]; Day. 157 (§ 88(1-3)]. 

doctrine of representation as exemplified by, 87 [§ 29j. ao 

whether take as coparceners, joint tenants, or as tenants-m-common, 89 

wl^ether take per stirpes or per capita, 90 [§ 32]. 

Mayukha, i91 [§ 150], 191 [§ 151]. 

llnaSeommon or as joint tenants, 198 [§§ 159-160], 
whether take stirpes or P" capita, 90 [§ 32], 
debts liability for grandfathers. 354-389 [§§ 290-298). 

M'’a*bt^.dhu**MitXhara. 132 [| 54(1-1)1; Dayabhaga. 153 li 88(26)]. 

arMlSVlhal, grand..^ H ••‘■ “I ' 

whether take as coparceners, joint tenants 

whether take per stirpes or per capita, 90 32]. 

as stridhana heirs—■ 

Dayabhaga, 196 (§ 155]. 

Mayukha,.191 f§ 
partition, rights on, 397 [5 307], 


or tenants-in-common, 


89 
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Son’s widow— 

as an heir, in Bombay. 145 [§ 68]. 

'^'[f 6l[iv)f l06 ]§ “ inherited property, 

Sources of Hindu Law—3, [Introduction], 77-82 [§§ 8-15], 

Arthashastra of Kautilya, 32-37 [Introduction] 

commentaries. 77 [§ 9] 

custom. 82 [§ 15]. 

judicial decisions. 78 [§ 10], 

practical division of. 77 [§ 8] 

smritis. 2 [Introduction], 77 [§ 8]. 

srutis, 3 [Introduction], 77 [§ 8]. 

veda, 3 [Introduction], 

Special Marriage Act, 1954— 

scheme of th^Act different from that of Hindu Marriage Act 661 
severance of status of person marrying under, 427 [§ 334A], * 

Specific performance- 

contract by manager, of, 302 [§ 242]. 

Spes snccessionls— 

right of heir to succession, 88 [§ 30]. 

of reversioners to succession, 207 fS 175(2)1 
renunciation by heir, 237 [§ 192]. 

Spiiitnal benefit— 

doctrine of, 152-153 [§§ 79-80]. 

Sraddha— 

alienation of inherited property by widow for, 217 [§ 181A(2)]. 
parvana sraddha and right of inheritance, 152 [§ 80]. 

Srlkrishna Tarkalankar— 

author of Bengal school, 57 [Introduction]. 

Smtl— 


145 


as a source of Hindu law, 3, 5 [Introduction], 77 [§ 8]. 
Stepdaughter— 

as a stridhana heir, Mitakshara, 188 [$ 147]. 

Stepmother— 

adoption, right to give in, 547 [§ 474]. 

as an heir to her stepson, Bombay, 145 [§ 68], 148 [§ 72(27)]. 

whether takes a limited estate, 145 [§ 68(iv)]. 
as a stridhana heir, Mitakshara, 188 [§ 147j. 

whether takes a limited estate, 145 [§ 68(iv)]. 
maintenance of, 591 [§ 544). 

partition, rights on, Mit., 404 [§ 316(3)]; Day., 435 [§ 353]. 

Stepson— 

as a stridhana heir, Dayabhaga, 196 [§ 155]. 

Mitakshara, 190 [§ 147J. 

Stridhana— 


adhivedanika, 169 [§ 113(2)], 177 [§ 126]. 
adhyagni, 168, 169 [§ 113(1). (3)]. 177 [§ 126]. 
adhyavahanika, 169 [§ 113(2), (3)], 177 [§ 126]. 
adoption, stridhana whether divested by, 565 [§ 504]. 

adverse possession, property acquired by, whether stridhana, 182 [§ 133J. 
alienation of—See sub-head “Power of disposition over”. 

anwadheyaka. 169 [§ 113(2)], 177 [§ 126], 192 [§ 151(3)], 193 [§ 152(3), (4)] 

succession to. Day., 197 [§ 156]: Mad.. 193 [§ 152(3), (4)], 195 [§ 154(3)] 
ayautaka, 195 (§ 154(4)], 197 [§ 157]. 

Benares school, stridhana, according to, 171 [§ 117]. 

Bengal school, stridhana, according to, 173 [§ 120]. 
bequest from relations, whether stridhana, 185 [§ 143]. 
bequest of, 185 [§ 143]. 
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185 r§ 1431. 
185 U 1431. 


Stridhana—contd. 

bhartridatta. 177 [i 126], 191 [§ 150], 1^3 [ 152] 

succession to, Mad.. 193 Vc iicf 

Bombay school, stridhana accordm^ to. 171 [§ 116]. 

burden of proof 3 S to» lo 4 is * 4 .^ i 7 n fS 1141 

commentators, stridhana, Whether stridhana, 182 [§ 132]. 

custom, whether property « 4 n i 7 'i fS 1201 rc toil 

Ksns: ssrrssa »u., 

-.»»»'»"'sssastii "jt. ,,^.,.1, 

S;r,LS:".‘oVi« 

srs s.sars'n'.'is'Sw '■ 

estate taken by stndhana hei^ 

when the heir is a ) 

general principles of ie?her stridhana, 177 ]§ 126, 

fmprope'r®st^fdhanl wha^^ 'SV'Sana. 174 [§ 122(1)1. 180 (I 130], 

inheritance, property acquired by h 201]. ^ . 

'A"^°oVfemale\e [§§ 

succession L^ordine to 171 (§ 1181- 

VM, «■ '■ 

per riirpes stridhana nems 
power ,:12„re 185 143]. 

during coverture, ioj i» '21 

«ood >6 (5^ whether there is a. 184 ]5 140], 

presumption agains p pe 

??o^ef riridhaia^ 19U5’1.176-184 [§8 125-138], 

property, different stridhana, 183 t§ i23(9)l 

pro^rty ancient Hindu law 175 IS 123(9)1. 

property unkno^^to an^^ ^LL'*?.',231 

iSi’anarik" s9|rtrfl’'n3'i:'^ 

B°^"yi)“MUysha«^^ 190* ts'I'^l’ ' 
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StridhjuiA—confd. 

succession to stridhana—contd. 

(2) Mayukha, 191-193 [§§ 150-1511 
Dayabhaga school, 195-198 [§§ 154-1571 ^ 
escheat, 198 158]. 

legitimate children as heirs, 199 fS 1631 
Madras school, 193 [§ 152J. 

property, succession to, 186 fS 1451 
Mithila school, 194 [§ 153 ] 

suTkt'su^’esTon't”^ 

%95'[1^154]^’ rS 150], 193 [§ 152], 194 [§ 153], 

succession to, 187 {§ 1461. 

technical stridh^a^'whaff/fe'ST/??? fl 

193 [§ 152], 194 [§153] ■ “®J- ^’5 [§ 123], 191 [§ 150], 

. '“S°" 9 l°’[§“?^ 3 ] - » ^51(1)]; 

Yajnavalkya stridhana, according J?.’ 169 I iif) 

Yautaka, 191 [§ 150], 193 [§ 152(2)]. 195 [/ 154 ] 

®"S,°? 94 °'[M 53 ]^®'' ’ [§ 152]: May., 191 [§ 151(1)]: 

Snbodhinl— 

work of authority In Mithila school, 51 [Introduction] 

Succession Act— Sec Acts. 

Native Christians how far governed by, 75 [§ 7 ( 2 )]. 

Succession certificate— 

when necessary, 450 [§ 375]. 

Succession to females_ 

A—Succession to Stridhana—(See Stridhana) 

estate or interest taken by stridhana heir in stridhanA— 

per stirj^s, whether stridhan heirs take, 198 [| 1601 ^ 

tenants-in-common. whether stridhana heirs take as 198 fS iSQi 

s.s;b'.rs'.2£-“ —- 

to property inherited from males, 203 f 8 1701 

( 2 ) in oth°e?^StatS-"‘^'' fS ” 1 ], 

to property inherited from males, 201 fS 1681 
to property inherited from females, 203 f§ 1691. 

Succession to males— 

A— Bombaj/ school — 

female heirs in Bombay, 143-146 [§§ 64-701. See Female heirs 
order of succession where Mitakshara prevails. 147-150 [§ 72-76] 

where Mayukha prevails, 150 f§ 77 ]. 

B— Daj/abhaga law — 

clawes of heirs, 153 [§ 81]. 

doctrine of spiritual benefit, 153 [8 80]. 

escheat, when Government takes by, 159 [8 92]. 

f§ See Female heirs, 
principle governing succession, 152 [g 79 ]. 

property which passes by succession, 152 fS 78] 
succession after, 159 [8 94 ] 
aakulyas, enumeration of, 155 f§ 84]. 

order of succession among. 159 [§ 89]. 

P*‘‘^c>P^es governing order of succession among, 156 [g 87]. 
aamanodakas, enumeration of, 156 [§ 85 ]. 

order of succession among, 159 [g 90]. 

principles governing order of succession among, 156 fg 87]. 
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Succession to males—contd. 

Dayabhaga law— contd. 

sapindas, enumeration of. 153 [§ 82]. 

female sapindas, 155 [§ 83]. 

order of succession among, 157 [§ 88]. 

principles governing order of succession an)ong, 156 [§ 86]. 
strangers as heirs, 150 [§ 75]. 

C— Mitakshara law — 

bondhus, meaning of, 120 [§ 46(2)]. 

classes of, 121 [§ 46(3)]. 127 [§ 49). 
descended from remoter ancestor, 137 [§ 55]. 
enumeration of heritable bandhus, 126 [§ 48]. 
female bandhus in Bombay, 138 [§ 56]. 
female bandhus in Madras, 138 [§ 56]. 
order of succession among, 132-137 f§ 54]. 
rules for determining heritable bandhus, 122-126 [5 47]. 
rules for determining order of succession among, 128-132 
[§§ 50-53B]. 
table of, 136A. 

bhinnagotra sapindas, 104 [§ 37]. See sub-head “bandhu”. 

classes of heirs, 104 [§ 37], 105 (§ 38]. 

disciple, as heirs, 139 [§ 57]. 

escheat, when Government takes by, 140 [§ 59J. 

exclusion from—Sec Exclusion from Inheritance. 

fellow student as heir, 139 [§ 57). 

female heirs. 142-146 [§§ 61-70]. See Female heirs. 

gotraja sapindas, who are, 104 [§ 37]. re coi 

hermits and members of religious order, succession to, 140 l§ 58]. 

preceptor as heir, 139 (§ 57]. 
principle governing succession, 103 [§ 36]. 
property which passes by succession, 91 [§ 34]. 
reunion, succession on, 141 [§ 60]. 

samanodafcas, meaning and enumeration of, 106 [§ 40], Table, p. 107. 

order of succession among, 120 f§ 45]. 
sapindas, meaning and enumeration of, 105 (§ 39], Table, p. 107. 
order of succession among, 107-119 [§ 43]. ^ ^ 

whole-blood sapinda, of, whether preferred to one of half-blood, 120 

[§ 44]. 


Sndras— 


adoption among, 647-648 [§§ 633-637]. 

ceremonies of, 553 [§ 488(3)], 554 [§ 489(1)], 647 [§ 633]. 
second adoption, 648 [§ 636]. 
son born after, 648 f§ 637]. 
who may adopt, 647 (§ 634]. 

who may be adopted, 549-5M [§ 480(3), (5)], 647 f§ 635] 
ascetics, whether Sudras can be. 166 f§ 111], 647 f§ 632]. 
converts to Hinduism are, 647 [§ 631]. 

illegitimate sons of— 

right of inheritance, 108 [§ 43(1)-(3)1. 
right to a share on partition, 401 [§ 312]. 
inheritance, 649 [§ 642]. 

Kayasthas, 646 (§ 628]. 

Lingayats are Sudras, 74 [§ 6]. 
maintenance. 650 [§ 643]. 

Marathas of Bombay. 647 [§ 630]. 
marriage, 508 [§ 428(3)]. 648-649 (§§ 638-641]. 
anuloma, 649 f§ 640]. 
identity of caste, 648 (§ 639]. 
presumption as to form of. 649 [§ 641]. 
partition. 405 [§ 316], 649 [§ 642]. 

Sadgopes of Bengal are Sudras, 71 [§ IJ. 

Tanjore Rajas, 647 {§ W9]. 

Valdyas of Bengal are Sudras, 71 15 ij. 

who are, 645 [§ 626]. 
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Solka— 


( 2 ) 


a kind of stridhana, 168 [§ 113], 177 [§ 126], 508 [§ 428(2)1. 
meaning of, according to— 

Dayabhaga school, 195 [§ 154]. 

Madras school (Smriti Chandrika), 193 [§ 1521 
Mayukha, 19r [§ 1501. ^ ^ 

Mitakshara, 188 [§ 147]. 

Mithila school, 194 [§ 153]. 
succession to, 187 [§ 146]. 

Su nn i Bohars of Gujerat— 

Hindu law in matters of succession and inheritance. 619 

Surety— 

son’s liability for debts of father as surety. 386 [§ 298(5)]. 

Surrender— 

of estate by ^dow or other limited heir, 243 [§ 197]. 

Survivorshii)— 

as regards aifferent kinds of property— 

(1) coparcenary property— 

amofig coparceners, Dayabhaga, 349 [§ 281]. 

/ Mitakshara, 279 [§ 229]. 

property inherited from males— 
arrwng co-widows. 111 (§ 43(4)]. 
j daughter, 113 (§ 43(5)]; Bom. 114 [§ 43(5)], 205 [§ 171]. 

/ grandsons by a daughter, Mitakshara, 271 [§ 223(2)]. 
legitimate and illegitimate sons of Sudras, Mitakshara, 108 (§ 43]. 

/ sons, grandsons and great grandsons, Mitakshara, 279 [fi 229]. 

.property given or bequeathed to two or more persons— 
may pass by survivorship, 471 (§ 400J. 
stridhana— 

no survivorship among stridhana heirs, 203 [5 169]. 

Cutolii Memons. 618 [§ 582(2)]. 
disunity, 165 f§ 106]. 
exunction of right of, 279 [§ 229]. 

in»lvency of caparcenary and survivorship, 280 [§ 229(2)(iii)], 331 f§ 265]. 
Khojas, 618 [§ 582(2)]. 

Native Christians, 75 [§ 7(2)]. 
right of survivorship takes precedence over— 

claims of creditors in certain cases, 352 [§ 289]. 
of devisees, 445 [§ 368]. 
of donees, 320 [§ 258]. 

unobstructed heritage devolves by survivorship, 267 (§ 218(2)]. 

Tables— 

of sapindas and samanodakas, Mitakshara. 107. 
showing order of succession among bandhus, 136A. 

Tenants-in-common— 


joint donees and devisees, 471 [§ 400]. 
stridhana heirs whether inherit as, 198 [§ 1591. 
when heirs take as, on succession to males, 89 [§ 31]. 

Torts— 

son’s liability for father’s, 288 [§ 234(l)(iv)]. 

Transfer of Property Act— 

and benami transaction, 637 [§ 607]. 
endowments, 480 [§ 407]. 
gifts. 440 [§ 358(2)]. 
maintenance, 610 [§ 569]. 

Trust— 

endowments, trustees whether necessary for creation, of. 480 f§ 407(2)]. 

Hindu law, trusts whether recognised by. 443 [§ 366], 466 f§ 391]. 
inheritance, course of, whether can be altered by interposition of trustees, 443 
[§ 366(2)]. 

new legislations on, 477 f§ 404A]. 

Trust Act 2 of 1882 whether applicable to endowments, 480 [§ 407). 
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Unchastity— 

as affecting— 

adoption, 538 [§ 466]. 
maintenance of widow, 604 [§ 561]. 

wife. 599 f§ 556]. 
succession to males, 599 [§ 556]. 

to stridhana, 161 (§ 96], 184 [§ 139]. 

Cncle— See Paternal uncle, Maternal uncle. 

Unobstructed heritage— See Obstructed heritage. 

what is. 267 [§ 218]. 

not recognised by the Dayabhaga, 268 [§ 219]. 

Usage— See Custom. 

Vaijayanti— 

a commentary on Vishnusutra, 49 [Introduction]. 

Vaisyas— 

Komatis of Madhya Pradesh are a Telugu caste of Vaisyas, 71 [§ 1]. 
one of the four Hindu castes, 71 [§ 1]. 

Vanaprastha of Hermit— 

succession to, Mit., 140 [§ 58]. 


Vedas— 

source of Hindu Law, 5 [Introduction], 


Vljnaneswara— 

Mitakshara, author of, 78 [§ 11(3)]. 
stridhana according to, 170 [§ 115]. 


Vlraxnitrodaya— 

stridhana according to, 171 [§ in], j ^ i aq tin 

work of authority in Benares, Bombay and Madras schools, 48, 50 [Introduc¬ 
tion], 79 [§ 12]. 


Vishnu— 

stridhana according to, 169 [§ 113]. 


Vivada Chintamanl— 

stridhana according to, 172 [§ 119]. 

succession to, according to. 194 [§ 1531. 
work of authority in Mithila. 50 (Introduction], 79 [§ 12]. 

Vlvada Ratnakara— 

work of authority in Mithila school. 51 [Introduction], 79 [§ 12]. 

VIvadatandava— 

treatise on inheritance by Kamalakara. 50 [Introduction]. 
Vyavahara Mayukha—See Mayukha. 

Vyavahara Chintamanl— 

work of authority in Mithila school, 51 [Introduction]. 


Vyavahara Nemaya— 

work of authority in Madras, 56 [Introduction]. 


Waste— 

injunction against widow for, 254 [§ 204]. 

Watan property— 

and adoption, 547 [§ 472]. 


Widow 


fw 

absolute estate taken under a gift or will, 472 (§ 401]. 

by custom, 201 [§ 168]. 

accretions to husbands estate, 211 [§ 177]. «nrti 

^cumulations of income of 
Acknowledgment of debt by, 243 Is l“oj. 

leqllfsition of new property, from sale proceeds of property left by husband, 
215 [§ 177A1. 
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Wdow— contd. 


adoption by. 526 [§ 452]. See Adoption. 

divesting of estate on, 563-565 [§§ 501-506]. 
under authority from husband. 527-531 [§§ 453-459] 
without husband’s authority, 532-538 [§ 461-463]. 
adverse possession against. 252 f§ 201]. 
adverse possession by, 259 [§ 211]. 
agreement not to adopt, 531 [§ 459A]. 
alienation by— See Alienation, 
as an heir. Dayabhaga, 157 [§ 88(4)]. 

Mayukha. 150 f§ 77(4)]. 

Mitakshara. Ill f§ 43(4)], 147 f§ 72(4)]. 
bequest of inherited property by, 216 [§ 180]. 
bequest to a widow, 472 f§ 401]. 
business inherited by, 242 [§ 194A]. 

compromises and family arrangements by, 237-242 [§ 192-194]. See Compromises, 
co-widows take as joint-tenants, 112 [§ 43(4)]. 
debts incurred by, 242-243 [§§ 194A, 195]. 

decree against, how far binding on reversioners, 250-253 [§§ 199-201]. 
disqualified heir, widow of, 164 [§ 102]. 

divesting of widow’s estate, whether there is a, by reason of— 
adoption of a son to her husband, 563-565 [§§ 501-503]. 
remarriage, 112 [§ 43(4)]. 
unchastity. 161 [§ 96]. 
doctrine of blending, 215 [§ 177B]. 
equities on setting aside alienation by, 232 [§ 188). 
estate taken by, in property inherited from— 
males, 201 [§ 168], 203 [§ 170(2)]. 
females, 203 (§ 169]; Bom.. 205 [§ 171]. 
family arrangement or settlement, 311 [f 248B]. 
family house, right of residence in, 605 [§ 562], 613 [§ 573]. 
female heirs, nature of estate taken by whether analogous to widow’s, 201-203. 

[§§ 168-169]; Bom. 203-205 [§§ 170-171]. 
funeral expenses of, 608 [§ 566]. 

gift by widow of property inherited from her husband, 215 [§ 179], 222 
[§ 181B(2)(v)]. 229 [§ 183(4)]. 
gift to a widow, 472 [§ 401]. 

gotraja sapindas, widows of, as heir in Bombay. 143 [§ 64(3)], 145 [5 681- 

whether take a limited estate 203 [§ 170(2)], 205 [§ 171(1)]. 
Hindu Women’s Rights to Property Act, 404 (§ 315A], 600 f§ 558AJ. 
husband’s estate representation by widow of her, 208 [§ 176]. 
immovable property, inherited from husband, disposition of, 215 [§ 178]. 
income of husband’s estate, 210 [§ 177]. 

income of husband’s estate held in suspense, 213 [§ 177(4)]. 
inherited property— 

alienation of. See Alienation. 


bequest of, 216 [§ 180]. 

gift of, 246 [§ 197], 222 [§ 181B(2)(v)]. 229 [§ 183(4)]. 
immovable, power of disposal of, 215 [§ 178). 
income of. 210 [§ 177]. 
lease of, 232 [§ 186]. 

movable, power of disposal of. 215 [§ 179]. 
saving from income of, 210 [§ 177]. 
investment, power of. 249 f§ 198]. 
kritrima son, adoption of, 571 f§ 515]. 
lease of immovable property, 232 [§ 186]. 
legal necessity, 220 [§ 181B]. 

limited heirs, who are, 206 [§ 174]. r* , 7-1 

estate taken by, whether similar to widow^s 
doctrine of blending, whether applicable, 215 [§ 177B|. 
maintenance of. 598 [§ 555A]. 601-606 f§§ 559-563]. 

amount of 607 r§ 566]. 
on adoption. 565 [§ 505]. 

malik, gift to widow or other limited heir as, 472 [§ 401]. 

management, power of, 249 f§ 198]. 

mortgage of inherited property by, 223 [§ I^BID). 

mortgagee’s duty in mortgage by widow, 225 I § loJj- . 

movable property inherited from husband, disposition of, 2 La 
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Widow— contd. 

necessity, alienation for 220-227 [§ 181B-182]. 

new property, acquisition of, from sale proceeds of property left by husband. 
215 [§ 177AJ. 

partial legal necessity, 234 [§ 189]. 
partition between co-widows. 111 [§ 43(4)]. 

partition, rights of widow-mother on, Mit., 404 [§ 316]; Day., 435 [§ 353]. 
possession, adverse, of, 259 [§ 211]. 

adverse, against, 252 (§ 201]. 

property inherited from males, whether widow takes a limited estate in, 201 
[§ 168], 203 [§ 170(2)].- 

property inherited from females, whether widow takes a limited estate in, 201 
[§ 169]; Bombay, 205 [§ 171]. 
purchaser, duty of, in sale by widow, 225 [§ 182]. 
remarriage of, 111 [§ 43(4)], 145 (§ 68(v)], 538 (§ 467]. 

and divesting of estate inherited from husband, 605 [§ 563). 
and maintenance, 605 [§ 563]. 
residence in family house, 605 (§ 562]. 
reversioners, rights of— See Reversioners, 
rights enlarged by Hindu Succession Act, 438 [§ 357]. 
sale of inherited property, 216-223 (§§ ISl-lSluJ. • 

in execution of decree against widow, 250 [§ 1991. 

samanodakas, widows of. as heirs in Bombay, 146 [§ 69). 
savings from income of husband’s estate, rights over, 210 [§ 177]. 
spiritual necessity, 216 [§ 181A]. 

stridhana property acquired during widowhood how far, 183 [§ 138], 186 [§ 144). 

property inherited from husband whether, 174 [§ 122(1)]. 
share allotted to widow-mother on partition whether, 174 
[§122(2)], 178 [§ 128]. 
divesting of, 565 (§ 504]. 
suits against, 253-257 [§§ 202-208]. 

effect of decrees in, 250-253 [§§ 199-201]. 
surrender of estate by, 243-249 [§ 197]. 
survivorship between co-widows, 112 [§ 43(4)]. 
tenant for life, whether widow is merely a. 208 [§ 176]. 
trade debts incurred by, 242 [§ 194AJ. 
two or more widows. See Co-widows. 

unauthorised acts and alienations of, remedies against, 253-257 [§§ 202-207]. 
unchastity of, and inheritance. 111 [§ 43(4)j, 145 [§ 68], 161 [§ 96]. 

and maintenance, 604 [§ 561]. 
waste by, injunction to restrain, 254 [§ 204], 255 [§ 207]. 
widow’s estate, special features of, 208 [§ 176). 

will whether widow has power to dispose of inherited property by, 216 [§ 180). 
disposal of stridhana by, 185 (§ 143]. 
property inherited from husband, of, 255 [§ 206]. 

Widow’s estate— See Widow, 

Widower— 

adoption by, 525 [§ 450(2)]. 

Wlfe^ 

adoption by, 526 [§ 451]. u * rs Acnz-oM 

adoption, pregnancy of wife, no bar to, 525 [§ ^50(2)]. 

acreement enabling wife to avoid marriage, validity of. 520 [§ 442(1)]. 
change of religion by husband and wife’s right to maintenance, 600 [§ 557(1)]. 
disqualified heir, wife of. and exclusion from inheritance. 164 [§ 102]. 

and maintenance, 600 [§ 558]. 

doctrine^of pious^ obligation, how far applicable, 358 [§ 291A]. 
gift to, by husband, 185 [§ 143]. 
guardianship of, 521 [§ 443]. . 

kritrima son, wife can adopt to herself a, 572 [§ 515(4)]. 
mair^tenance of. 597-600 [§§ 553A-558]. 

maintenance of wife forsaken by husband, amount of, 607 [§ 566]. 
marital duties of, 520 [§ 442]. 
number of wives, 510 [§ 430]. 
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Wife— contd. 

partition, whether wife entitled to demand. 403 [§ 315]. 

on Mitakshara. 403 [§ 315(1)]; Day., 434 

[§ 352]« 

f whether a necessary party to, 425 f§ 333(2)(a)(ii)]. 

stridhana, liability of wife on a contract, whether limited to, 200 (§ 165] 

property inherited from male, whether, 180 [§ 130(2), (3)] 
saudayika, whether alienable at pleasure, 185 f§ 143(1)] 
unchastity of, and maintenance, 599 [§ 556]. See Maintenance. 

Will — See Bequest. 

accumulation, direction for 468 [§ 397). 

direction inconsistent with Hindu law, 469. f§ 397 ill. (e)]. 
direction repugnant to the grant, 469 f§ 397 ill. (b)]. 
for benefit of minors, 469 [§ 397 ill. (c)]. 
for charitable purposes, 469 [§ 397 ill. (d) . 
for marriage expenses, 469 (§ 397 ill. (dd)]. 
for payment of debts. 469 (§ 397 ill. (e)]. 
with object to create perpetuity, 469 [§ 397 ill. (a)], 
adoption whether a bar to disposal of adoptor’s property by will, 560 f§ 498). 
alienation, conditions restraining, validity of, 467 [§ 393], 
appointment, power of. 470 {§ 398]. 
alteration of. 447 [§ 370]. 
attestation of, 447 [§ 370J. 
bequest. See Bequest. 

burden of proof of capacity to make a will, 444 [§ 367]. 
condition subsequent, 464 [§ 389]. 
construction of. 452-476 [§§ 377-401]. 

caution against applying English rules, 471 f§ 399]. 
estate of inheritance, 455 (§ 380). 
intention of-destator. 452 f§ 377). 

ordinary notions and wishes of Hindus to be considered, 454 (§ 378). 
words of inheritance. 455 [§ 380]. 
contingent bequest. 464 (§ 389]. 
direction altering course of succession, 456 [§ 382] 
for accumulation, 468 [§ 397]. 
postponing payment to legatee, 467 [§ 394]. 
disinheritance, 446 [§ 368]. 

documents in the nature of wills, 447 (§ 369A]. 

election, doctrine of, 450 (§ 374). 

endowment created by will, 480-481 [§§ 407-407A]. 

estate in tail-male, 456 [§ 382). 

executors and vesting of property, 451 [§ 376). 

estates repugnant to Hindu law, 456 [§ 382]. 

executors and vesting of property 451 (§ 376]. 

executors, estate and powers of, 452 {§ 376Aj. 

executors bequest, 452 [§ 376A]. 

executory bequest, 464 [§ 389]. 

form of, 446 (§ 369A]. 

founded on law of gifts, 448 [§ 371). 

as to persons. 448-449 f§§ 372-373]. 
as to property. 448-449 [§§ 372-373]. 

grant of absolute estate defeasible on happening of subsequent event, 464 
[§ 389]. 

guardian appointed by will, 584 [§ 532). 

Hindu Wills Act 21 of 1870, 446 (§ 369], 451 [§ 376). 

repeal and re-enactment of, 446 [§ 369], 451 [§ 376]. 
idol, bequest to an, 484 [§ 410]. 
joint will, 444 (§ 367]. 
limited estate, grant of. 456 [§ 381). 

limited heir and bequest of inherited property, 216 [§ 180). 
maintenance, charge for, whether may be created by will, 610 [§ 569]. 

saving of right of. 445 [§ 368J. 
minor’s will. 444 (§ 367]. 

partition, condition restraining, validity of, 406 (§ 3^0], 467 [§ 393). 
by father by will, 410 (§ 324]. 
by so-called will, 431 [§ 345]. 
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mW—contd. 

perpetuity, rules against, 449 [§ 373], 460-464 [§§ 383-387]. 
persons capable of making wills, 444 [§ 367]. 

Probate and Administration Act 5 of 1881, 451 [§ 376], 
repeal and re-enactment of, 451 (§ 376]. 
probate and succession certificate. 450 [§ 375]. 
property which can be bequeathed by, 445 [§ 368]. 
revocation of, 447 [§ 370]. 

adoption, by, 448 (§ 370]. 
marriage of maker of will, by 448 [§ 370]. 
subsequent birth of a son by. 448 [§ 370]. 
rules common to gifts and wills, 455-476 [§§ 379-401]. 
Succession Act. 1925—See Acts. 

Tagore case. 455 [§ 379], 458 [§ 382 ill. (e)]. 
testamentary capacity, 444 (§ 367]. 
testamentary documents. 447 [§ 369A]. 
trusts, creation of. by will. 466 [§ 391]. 
unknown to pure Hindu law, 444 (§ 367]. 
what property may be bequeathed by, l§ 368 ]. 
widow, will by, of husband’s estate. 255 l§ 206J. 
writing when necessary, 447 [§ 369A]. 

Womeii*s property —See Stridhana, Widow’s estate. 

Women— 

right of, to be in equali jura, 69 [Introduction]. 

Yainavalkya— 

code or institutes of. 23 [Introduction], 77 f§ 8(2)(ii)]. 
commentary on Yajnavalkya smriti, 48-49 [Introduction]. 

stridhana according to. 168 [§ 113]. 

Yautaka— 

a kind of stridhana, 191 (§ 150], 193 [§ 152(4)], 195 [§ 154]. 

succession to— 

Dayabhaga, 196 [§ 155]. 

Madras school. 193 [§ 152]. 

Mayukha. 191 [§ 151(1)]. 

Mithila school, 194 [§ 153]. 

YukU— 

as an auxiliary indice of Dharma, 61 [Introduction]. 
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